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JUDGES 



OP THB 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAY, Circuit Justice. 

Hon. LE BARON B. COLT, Circuit Judge. 

Hon. WILLIAM L. PUTNAM, Circuit Judge. 

Hon. NATHAN WEBB, District Judge, Maine. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire. 

Hon. THOMAS L. NELSON, District Judge, Massachusetts. 

Hon. GEORGE M. CARPENTER, District Judge, Rhode Island.» 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island.» 

SECOND CIRCUIT. 

Hon. RUFUS W. PECKHAM, Circuit Justice. 

Hon. WILLIAM J. WALLACE, Circuit Judge. 

Hon. E. HENRY LACOMBE, Circuit Judge. 

Hon. NATHANIEL SHIPMAN, Circuit Judge. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut 

Hon. ALFRED C. COXE, District Judge, N. D. New York. 

Hon. ADDISON BROWN, District Judge, S. D. New York. 

Hon. CHARLES L. BENEDICT, District Judge, E. D. New York.» 

Hon. ASA W. TENNEY, District Judge, E. D. New York.* 

Hon. HOYT H. WHEELER, District Judge, Vermont. 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice. 

Hon. MARCUS W. ACHESON, Circuit Judge. 

Hon. GEORGE M. DALLAS, Circuit Judge. 

Hon. LEONARD E. WALES, District Judge, Delaware.* 

Hon. EDWARD G. BRADFORD, District Judge, Delaware.» 

Hon. EDWARD T. GREEN, District Judge, New Jersey. 7 

Hon. ANDREW KIRKPATRICK District Judge, New Jersey.» 

Hon. WILLIAM BUTLER, District Judge, E. D. Pennsylvania. 

Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania. 

'Deceased. «Conarmed July 8, 1897. 

s Confirmed Deoember 15, 1896. «Confirmed May 11, 1897. 

«Resigned. ' Deceased October 10, 1898. 
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FOURTH CIRCUIT. 

Hon. MELVILLE W. FULLER, Circuit Justice. 

Hon. NATHAN GOFF, Circuit Judge. 

Hon. CHARLES H. SIMONTON, Circuit Judge. 

Hon. THOMAS J. MORRIS, District Judge, Maryland. 

Hon. AUGUSTUS S. SEYMOUR, District Judge, E. D. North Carolina.i 

Hon. THOMAS R. PURNELL, District Judge, E. D. North Carolina. 2 

Hon. ROBERT P. DICK, District Judge, W. D. North Carolina. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Carolina. 

Hon. ROBERT W. HUGHES, District Judge, E. D. Virginia. 

Hon. JOHN PAUL, District Judge, W. D. Virginia. 

Hon. JOHN J. JACKSON, District Judge, West Virginia. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice. 

Hon. DON A. PARDEE, Circuit Judge. 

Hon. A. P. McCORMICK, Circuit Judge. 

Hon. JOHN BRUCE, District Judge, M. and N. D. Alabama. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida. 

Hon. WILLIAM T. NEWMAN. District Judge, N. D. Georgia. 

Hon. EMORY SPEER, District Judge, S. D. Georgia. 

Hon. CHARLES PARLANGE, District Judge, E. D. Louisiane, 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi. 

Hon. DAVID E. BRYANT. District Judge, E. D. Texas. 

Hon. JOHN B. RECTOR, District Judge, W. D. Texas. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice. 

Hon. WILLIAM H. TAFT, Circuit Judge. 

Hon. HORACE H. LURTON, Circuit Judge. 

Hon. JOHN WATSON BARR, District Judge, Kentucky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michigan. 

Hon. HENRY F. SEVERENS, District Judge, W. D. Michigan. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio. 

Hon. GEORGE R. SAGE, District Judge, S. D. Ohio. 

Hon. CHARLES D. CLARK, District Judge. E. and M. D. Tennessee. 

Hon. ELI S. HAMMOND, District Judge. W. D. Tennessee. 

'DeceaBed. 8 Confirmée! May 5, 1897. 
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SEVENTH CIRCUIT. 

Hon. HENRY B. BROWN, Circuit Justice. 

Hon. WILLIAM A. WOODS, Circuit Judge. 

Hon. JAMES G. JENKINS, Circuit Judge. 

Hon. JOHN W. SHOWALTEK, Circuit Judge. 

Hon. PETER S. GROSSCUP, District Judge, N. D. Illinois. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois. 

Hon. JOHN H. BAKER, District Judge, Indiana. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wisconsin. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin. 



EIGHTH CIRCUIT. 

Hon. DAVID J. BREWER, Circuit Justice. 

Hon. HENRY C. CALDWELL, Circuit Judge. 

Hon. WALTER H. SANBORN, Circuit Judge. 

Hon. AMOS M. THAYER, Circuit Judge. 

Hon. JOHN A. WILLIAMS, District Judge, E. D. Arkansas. 

Hon. ISAAU C. PARKER, District Judge, W. D. Arkansas.i 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas.» 

Hon. MOSES HALLETT, District Judge, Colorado. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. Iowa, 

Hon. JOHN S. WOOLSON, District Judge, S. D. Iowa. 

Hon. CASSIUS G. FOSTER, District Judge, Kansas. 

Hon. RENSSELAER R. NELSON, District Judge, Minnesota.» 

Hon. WM. LOCHREN, District Judge, Minnesota.* 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri. 

Hon. JOHN 1 F. PHILIPS, District Judge, W. D. Missouri. 

Hon. ELMER S. DTJND Y, District Judge, Nebraska. 5 

Hon. WILLIAM D. McHUGH, District Judge, Nebraska.» 

Hon. W. H. MTJNGBK, District Judge, Nebraska. 

Hon. ALFRED D. THOMAS, District Judge, North Dakota. t 

Hon. CHARLES F. AMIDON, District Judge, North Dakota.» 

Hon. ALONZO J. EDGERTON, District Judge, South Dakota.» 

Hon. JOHN E. CARLAND, District Judge, Soutn Dakota.io 

Hon. JOHN A. MARSHALL, District Judge, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming. 

'Deceased November 17, 1896. «Resigned. 

'Commissioned December 15, 1896. ' Deceased August S 1S96. 

* Resigned May 16, 1896. e Commissioiied Aupust 31, 1S96. Confirmed 

♦Commissioned May 18, 1896. Con- February 18, 1897. 

firmed same date. 'Deceased August », 1896. 

'Deceased October 28, 1896. w Commissioned December 15, 1890. 
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NINTH CIRCUIT. 

Hon. STEPHEN J. FIELD, Circuit Justice. 

Hon. JOSEPH McKENNA, Circuit Judge.i 

Hon. WM. W. MORROW, Circuit Judge.s 

Hon. WILLIAM B. GILBERT, Circuit Judge. 

Hon. ERSKINE M. ROSS, Circuit Judge. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Californla.» 

Hon. OLIN WELLBORN, District Judge, S. D. California. 

Hon. HIRAM KNOWLES, District Judge, Montana. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon. 

Hon. JAMES H. BEATTY, District Judge, Idaho. 

Hon. ARTHUR K. DELANEY, District Judge, Alaska.* 

Hon. CHARLES S. JOHNSON, District Judge, Alaska.» 

Uiesigned. *Removed. 

» Commissioned May 20, 1897. «Commissioned July 28, 1897. 

•Commissioned June S, 1897. 
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DUBKEE v. ILLINOIS CENT. K. 00. et aL • 

(Circuit Court, N. D. Iowa, W. D. June 3, 1897.) 

Removal op Causes — Citizenship — Joindeb of a Défendant to Prevent 
Removal. 

When a pétition for the removal o£ a cause from a state to a fédéral 
court allèges facts to show that a défendant, who is a citizen of the same 
state as the plaintiff, has been joined merely for the purpose of defeating 
the jurisdiction of the fédéral court, it is open to the plaintiff to join issue 
upon the facts so alleged; and thereupon the court will hear the évidence, 
and décide accordingly, but, unless issue is joined, the facts alleged in the 
pétition, lf supported by affidavit, will be taken as true, and the cause will 
be removed. 

Submitted on Motion to Remand to the State Court. 

J. D. F. Smith, for plaintiff. 

Duncombe & Kenyon and Marsh & Henderson, for défendants. 

SHIRAS, District Judge. The plaintiff in this case is the adminis- 
tratrix of the estate of Charles H. Durkee, deceased, and in that ca- 
pacity she brought this action in the district court of Cherokee county, 
Iowa, against the défendant railway companies, to recover damages 
for the death of said Durkee, it being alleged that while in the employ 
of the défendants as a brakeman, and while engagea in coupling cars 
upon a train operated by the défendants, he was caught and crushed 
between the cars, it being further averred that the accident was due 
to the négligence of the défendants. The Illinois Central Railroad 
Company, before any trial was had of the case in the state court, filed 
a pétition for removal thereof into this court, upon the ground of local 
préjudice and influence, and averring, further, that the plaintiff, 
when the suit was brought, and ever since, has been a citizen of Iowa; 
that the Cherokee & Dakota Railroad Company, though a corporation 
created under the laws of the state of Iowa, did not own the railroad 
when the accident happened, was not operating the same, was not in 
any manner connected therewith, and had ceased to exist or do busi- 
ness as a corporation ; and that it was named as a party défendant for 
the sole purpose of preventing a removal of the case into the fédéral 
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court; and that the minois Central 'Company is a corporation created 
under the laws of the state of Illinois. Upon this pétition and the 
affldavit flled in support thereof, this court granted an order for the 
removal of the case; and, the transcript having been duly flled in this 
court, the plaintiff now moveg for an order remanding the case on 
several grounds, the first being that the pétition for removal was not 
flled in time, because an answer had bee 1 flled in the state court, thus 
presenting an issue on the record. When the removal is sought on 
the ground of local préjudice, the application is in time, if made be- 
fore a trial of the case in any form upon the merits, and the flling 
an answer is not a trial, within the meaning of the statute. Fisk v. 
Henarie, 142 U. S. 459, 12 Sup. Ct. 207. 

The ground mainly relied on in support of the motion to remand is 
that the pétition of plaintiff déclares against both défendants jointly, 
and that the défendants cannot make the action several, and there- 
fore, upon" the face of the record, it is a joint action against two de- 
fendants, one of whom is a corporation created under the laws of 
Iowa, of which state the plaintiff is a citizen. There can be no ques- 
tion that if the Cherokee & Dakota Eailroad Company is an actual 
défendant, made so in good faith by the plaintiff, then this court is 
without jurisdiction over the case; but the pétition for removal 
charges that the named company is not an existing corporation, has 
no interest or liability in the case, and was named as a co-defendant 
for the sole purpose of endeavoring to prevent a removal of the case 
into the fédéral court. If thèse averments of fact be true, the juris- 
diction of this court cannot be thus defeated. This gênerai question 
I had occasion to consider in the case of Dow v. Bradstreet Co., 46 
Fed. 824, and I therein held that it was open to a défendant to show, 
by proper allégations in a pétition for removal, that a co-defendant 
had been joined in the action solely for the purpose of endeavoring 
to defeat the right of removal into the fédéral court, and that the 
questions of fact thus presented must be tried in the fédéral court; 
and, further, that if it was made to appear that a person or corpora- 
tion having no real interest in the controversy was named as a co- 
defendant in the action, merely for the purpose of defeating the right 
of removal otherwise existing, such défendant would be deemed to be 
merely a nominal party, whose présence on the record would not de- 
feat the jurisdiction of this court. Under the views expressed in 
that case, which I now see no reason to change, it is open to the plain- 
tiff to join issue upon the facts alleged in the pétition for removal, 
which are relied on as showing that the Cherokee & Dakota Com- 
pany must be held to be merely a nominal party, and, if issue is joined, 
the court will hear the évidence thereon; but, unless issue is thus 
made on this question, the allégations of the pétition, being supported 
by affldavit, will be taken to be true, and in that event it must be held 
that the case was properly removed into this court. The motion to 
remand will therefore be overruled, with leave to plaintiff to take 
issue upon the facts averred in the pétition for removal, the same to be 
taken within 30 days. 



KELLY JIAUS & CO. V. SIOUX NAT. BANK. ô 

KELLY MAUS & CO. v. SIOUX NAT. BANK et al. 

(Circuit Court, N. D. Iowa, W. D. June 1, 1897.) 

Remoyal op Causes— Fédéral Jurisdiction— Soit to Enjoin Sale tjndeb 
State Execution. 

The E. Co., being indebted to the plaintiff, executed to it three promis- 
sory notes, and pledged certain chattels to secure their payment. Subse- 
quently the E. Co. confessed judgment in a state court in favor of the S. 
Bank, then in the hands of a receiver. The receiver caused an exécution 
Issued from the state court to be levied on the same chattels which had 
been pledged to plaintiff. Plaintiff then filed a bill In equity in the state 
court, against the bank and its receiver, the E. Co., and the sheriff, to 
restrain the sale of the chattels and détermine the rights of the parties. 
The receiver applied to remove this suit to the fédéral court. Beld, that 
the subject-matter of the eontroversy, the pledged chattels, was within the 
jurisdiction and control of the state court, and therefore beyond the juris- 
diction of the fédéral court, either original or by removaL 

Motion to Eemand to State Court 

Milchrist & Bobinson, for plaintiff. 
Shull & Farnsworth, for défendants. 

SHTRAS, District Judge. From the record in this case, the facta 
appear to be as follows: The Sioux National Bank, a fédéral cor- 
poration doing business at Sioux City, Iowa, becoming insolvent, 
was put in liquidation, and Jonathan W. Brown was appointed re- 
ceiver thereof by the comptroller of the currency; that the Sioux 
City Engine & Iron Works is a corporation created under the laws 
of the state of Iowa, and of which corporation Jonathan W. Brown 
is président; that in September and October, 1896, that corporation 
became indebted to Kelly Maus & Co., a corporation created under 
the laws of Illinois, in the sum of f 4,500, and as évidence thereof 
executed its three promissory notes, payable to the order of plain- 
tiff, and as security therefor pledged and delivered to the plaintiff 
four steam engines and flve well machines and their appurtenances; 
that the said Sioux City Engine & Iron Works became indebted to 
the Sioux National Bank in the sum of $36,000, and on or about 
November 28, 1896, the said Jonathan W. Brown, as président of 
the engine and iron works, confessed judgment in favor of the Sioux 
National Bank, of which lie was then receiver, for the sum due the 
bank, which confession of judgment was filed in the office of the 
clerk of the district court of Woodbury county, Iowa, and an exé- 
cution thereon was issued and placed in the hands of the sheriff of 
the county, and by him levied on the personal property pledged as 
security to the plaintiff, the same being advertised to be sold at 
public sheriff's sale. Thereupon the plaintiff filed a bill in equity 
in the district court of Woodbury county, Iowa, setting forth the 
indebtedness from the Sioux City Engine & Iron Works, and the pledg- 
ing of the personal property as security therefor, and prayed an 
injunction restraining the sheriff's sale until the rights of the par- 
ties could be determined, which injunction was granted by the state 
court. To this bill there were made parties défendant the Sioux 
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National Bank, Jonathan W. Brown, receiver thereof, the Sioux City 
Engine & Iron Works, H. F. Clough, receiver thereof, and W. C. 
Davenport, the sheriff of Woodbury county. Jonathan W. Brown, 
as receiver of the Sioux National Bank, flled in the state court a 
pétition for the removal of the case into this court, on the ground 
that the real controversy in the suit is between the complainant and 
the receiver, and therefore is a controversy arising under the laws 
of the United States, and as such is removable to this court under 
the provisions of the act of 1888, and, furthermore, that if it be held 
that the bill présents the question of indebtedness between the en- 
gine and iron works and the national bank as a controversy, it also 
présents the question of the superiority of the liens on the property 
as a separable controversy pending between the plaintiff and the re- 
ceiver as défendant, and that this controversy is one which the re- 
ceiver can remove to this court. 

I do not deem it necessary to nndertake the considération of the 
question whether the controversy is one arising under the laws of 
the United States, or whether there is or is not a separable con- 
troversy presented on the record, for the reason that the facts show 
that this court cannot take jurisdiction over the controversy exist- 
ing between the plaintiff and the receiver. That controversy is over 
the rights of the parties to the personal property taken possession 
of by the sheriff of Woodbury county, under the writ of exécution 
issuing from the district court of that county. The subject-matter 
of the controversy, to wit, the property levied on, is within the ju- 
risdiction and under the control of the state court, and is, there- 
fore, without the jurisdiction of this court. It w*as the receiver of 
the national bank who caused the property to be levied on by pro- 
cess issued by the state court, and by his own act he brought the 
property within the control and jurisdiction of the state court. Of 
necessity, when the plaintiff corporation souçht to enforce its right 
to the property as pledgee, it was compelled to appeal to the state 
court for the protection of its rights. The property being within the 
jurisdiction and control of the state court, the possession thereof can- 
not be interfered with by this court, and therefore this court cannot 
properly attempt to entertain jurisdiction, either originally or by 
removal, over a suit brought to settle the priority or superiority of 
conflicting liens asserted upon the property within the possession of 
the state court. Buck v. Colbath, 3 Wall. 334; Covell v. Heyman, 
111 U. S. 176, 4 Sup. Ct. 355; Gates v. Bucki, à C. C. A. 116, 53 
Fed. 961. The only controversy presented on the record in this case, 
in which the receiver has any interest, is that with regard to the 
lien asserted in behalf of the plaintiff upon the property in posses- 
sion of the state court. That possession exists by reason of the 
levy of the exécution issued upon the judgment entered in the state 
court, and that judgment and the proceedings upon which it is based 
are not within the jurisdiction of this court, and therefore the pos- 
session of the property is with the state court, and cannot be taken 
from it, and ail proceedings instituted for the purpose of asserting 
liens thereon are properly within the jurisdiction of that court, and 
are without the jurisdiction of this court so long as the possession 
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oî the property remains in the state court. For thèse reasons, the 
case is not one in which the jurisdiction of this court can be prop- 
erly invoked, and the motion to remand must be sustained. 



HOBART V. ILLINOIS CENT. B. CO. 
(Circuit Court, N. D. Iowa, W. D. June 3, 1897.) 

1. Removal op Causes— Local Préjudice. 

Under the aets of 1887-88, a cause can only be removed from a state to 
a fédéral court on the ground of local préjudice before the trial of the case; 
and the submission of a demurrer to the pétition, based upon the ground 
that the pétition fails to show a cause of action, and the ruling of the court 
thereon, constitute a trial of the case, such as to prevent the removal. Flsk 
v. Henarie, 12 Sup. Ct. 207, 142 U. S. 459, followed. 

8. Pleading— Amemdment— New Cause op Action. 

When a demurrer to a pétition, setting up a cause of action based on de- 
fendant's alleged négligence, has been filed and sustained, the flling of an 
amended pétition, pursuant to leave, which sets up, and bases the right of 
action upon, a statute of the state where the accident happened, does not 
make the case a new action, so as to avoid the effect of the rule that a cause 
cannot be removed to a fédéral court on the ground of local préjudice af ter 
a trial on demurrer or otherwise. Eailway Co. v. Wyler, 15 Sup. Ct 877, 
158 U. S. 285, distinguished. 

À. 0. Hobart, for plaintif!. 

Duncombe & Kenyon and Marsh & Henderson, for défendant 

SHIBAS, District Judge. This action was brought originally in 
the district court of Cherokee county, Iowa, by the plaintiff, as ad- 
ministrator of the estate of George O. Parker, deceased; the cause 
of action alleged being that Parker, while employed as brakeman by 
the défendant corporation, met his death at Doran Station, in the 
state of Illinois, being run oyer by the cars when engaged in coupling 
the same; it being averred that the accident was due to the négligence 
of the railway company in not furnishing proper coupling pins, and 
in leaving the frogs at the switch in bad condition. To this pétition 
a demurrer was interposed, presenting the question whether the péti- 
tion showed on its face a cause of action; the accident having occurred 
in the state of Illinois. The court sustained the demurrer, and 
thereupon the plaintiff took leave to amend his pétition, and amended 
by setting forth, as part of the pétition, sections 1, 2, c. 70, Bev. St. 
111., which give a right of action for death resulting from the wrong- 
ful or négligent acts of another; this amendment being filed Decem- 
ber 31, 1896. On the 2d day of January, 1897, a pétition for removal 
of the case to this court on the ground of local préjudice was filed 
and submitted, and an order was made for the removal of the case, 
and a transcript of the record having been filed in this court the 
plaintiff now moves for an order remanding the case; and the ques- 
tion for décision is whether the filing and submission to the state 
court of the demurrer to the original pétition, and taking the ruling of 
the court thereon, was a trial of the case, in such sensé as to defeat 
a subséquent removal on the ground of local préjudice. 

In the case of Fisk v. Henarie, 142 U. S. 459, 12 Sup. Ct. 207, it is 
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helrî that the acts of 1887-88 repealed subdivision 3 of section 639 of 
tlie Revised Statutes, and therefore the right of removal on the 
ground of local préjudice or influence is dépendent upon the provisions 
of the acts of 1887-88, and that, as those acts déclare that a removal 
on the ground of préjudice rnust be applied for before the trial of the 
case, the same construction must be given to thèse words as is given 
to the same words in the act of 1875, under which it is held that a 
hearing had upon a demurrer filed to a pétition on the ground that it 
does not state facts sufficient to show a cause of action against the 
défendant is a trial of the case, in such sensé as to preclude a removal 
thereof subséquent to the ruling upon the demurrer. Alley v. Nott, 
111 U. S. 472, 4 Sup. Ct. 495; Laidly v. Huntington, 121 U. S. 179, 

7 Sup. Ct. 855. Upon the authority of thèse cases, it must be held 
that under the provisions of the acts of 1887-88 a removal on the 
ground of local préjudice or undue influence can only be had before a 
trial of the case, and that the submission of a demurrer to the péti- 
tion, based upon the ground that the pétition fails to show a cause of 
action, and the ruling of the court thereon, constitute a triai of the 
case, so that thereafter the right of removal cannot be exercised. 

On behalf of the défendant company it is urged that this gênerai 
rule does not apply to this case, for the reason that the amendment 
to the pétition flled after the ruling upon the demurrer sets up a new 
cause of action, based upon the statute of Illinois, and that it is this 
action which it is sought to remove, and which must be distinguished 
from the cause of action set up in the original pétition, and which 
alone was put upon trial by the hearing upon the demurrer flled there- 
to. In support of this contention, counsel cite the case of Railway 
Co. v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877. The question for dé- 
cision in that case was when the running of the statute of limitations 
was interrupted, the facts being that in 1885 Wyler sued the railway 
company in the circuit court of Jackson county, Mo., for personal 
injuries received in 1883, when in the employ of the company in the 
state of Kansas. The suit was removed to the fédéral court, and was 
first heard upon a gênerai demurrer to the pétition, which was sus- 
tained upon the ground that the pétition was based upon the gênerai 
rule governing the relation of master and servant, and the pétition 
showed upon its face that the injuries complained of resulted from 
the négligence of a co-servant, for which the master was not liable. 
More than flve years after the happening of the accident, an amend- 
ed pétition was flled, setting forth the statute of Kansas which. makes 
railroad companies doing business in that state liable for ail damages 
caused to employés by the négligence of the other agents or servants 
of the company. A demurrer to the amended pétition was inter- 
posed on the ground that it appeared that the action based upon the 
statute was barred because not brought within flve years, the period 
flxed by the statute of Missouri. The suprême court sustained the 
demurrer, holding that the amended pétition was based upon the right 
of action created by the statute; that the amended pétition presented 
a new cause of action, which was in law a departure from the cause 
originally declared on, and therefore the action based upon the statute 
was not commenced, so as to interrupt the running of the period of 
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limitation, until tlie amended pétition based thereon was filed. In 
that case the bar of the statute applied to the right of action based 
upon the statute of Kansas making railway companies liable to an 
employé for injuries caused by the négligence of a co-employé; and 
it is clear that it could not be said, in any just sensé, that the running 
of the limitation period applicable to the right of action created by 
the statute of Kansas, and which period began to run when the acci- 
dent happened, could be interrupted or suspended until the party in- 
jured sought to enforce the right of action created by the statute. 
The lapse of the period of time flxed by the statute of limitations 
bars the remedy or right of action. It does not destroy the cause 
of action. The right to remove a suit pending in a state court, upon 
the ground of local préjudice, has no necessary connection with the 
right of action sought to be enforced therein. The removal, if had, 
affects the suit or action as an entirety. In the strict sensé of the 
words, the cause of action in the présent case has not been changed 
or varied by the amendment setting forth the statute of Illinois, al- 
though there has been a change in the right of action relied upon. 
The plaintiff, in the amended pétition as well as in the original péti- 
tion, is seeking to recover the same damages, to wit, those caused 
by the injuries received at Doran Station, and resulting in the death 
of George C. Parker. In the sensé of the removal statute, the case 
now pending is the same that was submitted and heard upon demur- 
rer in the state court. In the original pétition submitted on de- 
murrer, the plaintiff sought to hold the défendant company liable for 
the death of George O. Parker, caused by the injuries received by him 
at Doran Station, and the défendant denied liability theref or. In the 
amended pétition, plaintiff seeks to hold the défendant company liable 
for the death of George C. Parker, resulting from the injuries received 
at Doran Station, and the défendant dénies liability therefor. Under 
the ruling of the suprême court in Alley v. Nott, supra, it cannot 
be questioned that this case has been once tried in the state court, 
and before the removal was sought, and that trial ended the right to 
apply for and secure a removal of the case into this court In that 
caseit is said that: 

"A demurrer to a complaint because it does not state facts sufficient to consti- 
tute a cause of action is équivalent to a gênerai demurrer to a déclaration at 
common law, and raises an issue which, when tried, will finally dispose of the 
case as stated in the complaint, on its merits, unless leave to amend or plead 
over is granted. The trial of such an issue Is the trial of the cause as a cause, 
and not the settlement of a mère matter of form in proceeding. There can be 
no other trial, except at the discrétion of the court, and, If final judgnient is 
entered on the demurrer, it will be a final détermination of the rights of the 
parties, which can be pleaded in bar to any other suit for the same cause of 
action. Under such circumstances, the trial of an issue raised by a demurrer 
which involves the merits of the action is, in our opinion, a trial of the action, 
within the meaning of the act of March 3, 1875." 

In this opinion the suprême court holds that the hearing and dé- 
cision on a demurrer to a pétition for the reason that the latter fails 
to show ground for relief is a trial, no matter whether the demurrer is 
sustained or overruled; for it is therein said that the ruling on the de- 
murrer will finally dispose of the case, "unless leave to ameud or 
plead over is granted," or, in other words, if the demurrer is sustained 



8 81 FEDERAL REPORTER. 

the case is ended, nnless plaintiff hâve leave to amend the pétition, or 
if the demurrer is overruled the case is ended, nnless the défendant 
hâve leave to plead over, and theref ore, no matter whether the ruling 
upon the demurrer be for plaintif: or défendant, a trial has been had. 
It is clear from this ruling that the suprême court holds that, if a de- 
murrer involving the merits of plaintiff's case is heard and determined, 
that is a trial of the suit, which bars the right of removal, even 
though leave to amend is granted to the plaintiff; and the contention 
of counsel for défendant that the amendment in this case introduces a 
new right of action, with regard to which the right of removal still 
exists, cannot be sustained. If a demurrer to a pétition is sustained 
on the ground that the pétition does not state or show a cause of 
action, and leave is granted to file an amended pétition, it must be 
upon the theory that the amended pétition will show a cause and right 
of action which were not shown by the original pétition, and there- 
fore it may be said in every such case that the amended pétition is a 
departure from the original, in that the amended pétition makes a 
case, whereas the original pétition did not; yet in Alley v. îfott it 
is held that the ruling upon a demurrer to a pétition, holding that the 
pétition does not show a cause of action, is a trial of the case, barring 
the right of removal, even though leave to amend the pétition be 
granted, which leave to amend, as already said, can only be granted 
upon the assumption that the amended pétition will show a cause of 
action not appearing upon the averments of the original pétition. 
The removal provisions of the acts of 1887-88 act upon a suit as an 
entirety. When this suit was brought against the défendant Com- 
pany to recover the damages resulting from the death of George C. 
Parker, the company knew what the case was, and the questions 
which might arise in the future progress thereof. The company 
knew that it was within the power of the court to permit amend- 
ments to the pétition to be made, so long as such amendments were 
pertinent to the question whether there existed against the défendant 
company a liability for the death of George C. Parker, and the pe- 
cuniary damages resulting theref rom ; and the company f urther knew 
that the issue or issues to be heard and determined in the case were 
largely under its control, depending upon the pleadings flled by it. 
The removal statute gave the company, as a foreign corporation, the 
right to remove the case for trial into this court, provided such re- 
moval was applied for before the trial thereof in the state court. It 
is not permitted to a party to experiment upon the case in the state 
court, and afterwards to remove the case into the fédéral court. Un- 
der the provisions of the acts of 1887-88, a party défendant, having 
the right of removal, must détermine before a trial is had whether he 
will remove the case, or submit it to the state court. If he elects to 
bring it to a trial, upon a demurrer or otherwise, before the state 
court, he cannot thereafter exercise the right of removal in that case, 
no matter what changes may be made in the issues therein by amend- 
ment or otherwise. The record shows that the défendant company 
by its own act brought the case to trial before the state court, by 
filing and submitting a demurrer to the pétition, which was intended 
to elicit a ruling upon the merits of the controversy; and thus it ap- 
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pears tnat the pétition for remoyal was not filed until after a trial of 
the case in the state court, and therefore the application was not in 
time. The motion to remand is sustained. 



FKANZ v. WAHIi. 

(District Court, B. D. Arkansas. June 18, 1897.J 

1. Removal of Causes— Proceeding to Probate Will. 

The only way to contest a will under the Arkansas statutes belng by ob- 
jection to its probate, or by appeal to the circuit court from the order of 
the probate court, such a proceeding may be removed to the fédéral court 
In a proper case. 
8. Same— Local Préjudice. 

An affidavit stating dlrectly and unequivocally that the applicant cannot 
get justice in the state courts, because of local préjudice and undue In- 
fluence of the adverse party, ls sufflcient to justify a removal. 

This was a proceeding to probate a will under the Arkansas stat- 
utes. The case was heard on an application to remove the cause to 
this court on the ground of local préjudice. 

Rose, Heminway & Rose, for plaintiff. 
Wood & Henderson, for défendant. 

WILLIAMS, District Judge. There are two questions involved 
in the motion to remove: First, is the proceeding to probate a will 
a case at law or in equity which is removable under the fédéral stat- 
utes? And, second, does the affidavit in support of the pétition sus- 
tain the allégation of local préjudice or undue influence? 

Upon the first question, it would seem only necessary to recur to 
well-established fundamental principles in order to reach a proper 
conclusion. In the first place, the question of the validity of a will 
was one of which courts at law had jurisdiction by proceeding to try 
the issue devisavit vel non at the time the fédéral System of judiciary 
was established. It was therefore a case at law, within the meaning 
of the fédéral statutes; and, where the necessary conditions of di- 
verse citizenship or local préjudice existed, it was a proceeding prop- 
erly cognizable in a court of the United States, either upon suit 
brought there, or properly removed to it. That proceeding has been 
abolished by the Arkansas statutes, and now the only way to con- 
test a will is by objection to its probate in the probate court, or by ap- 
peal from the order of the probate court to the circuit court. If this 
proceeding cannot be removed to the fédéral courts, then the right to 
contest a will in the fédéral courts at ail is taken away by the Arkan- 
sas practice acts. This cannot be done. State législation cannot 
curtail, by changing rules of practice or laws regulating the jurisdic- 
tion of the courts, the jurisdiction of fédéral courts. Hyde v. Stone, 
20 How. 170, 175. As was recently decided by the court of appeals 
of this circuit in Darragh v. Manufacturing Co., 23 C. G. A. 609, 78 
Fed. 7, rights created or provided by the statutes of the states, to be 
pursued in the state courts, may be enforced and administered in the 
national courts, either at law or in equity, as the nature of the rights 
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or remédies mày require, and rights at law or in equity will be ad- 
ministered in the fédéral courts without référence to state législation 
regulating the manner in which such rights are administered. It is 
there repeated that a party loses nothing by going into a fédéral 
court; that his relief will be as complète in the fédéral court as it 
could be in the state court. The statutes of Arkansas provide that no 
suit can be brought against a county of the state, but that ail pro- 
ceedings against counties must be by pétition of the county court 
But the fédéral court has held that this statute cannot deprive a 
county of the right to sue a party in a fédéral court. Chicot Co. v. 
Sherwood, 148 U. S. 529, 13 Sup. Ot. 695. And this court entertains 
suits against counties notwithstanding the statute Thompson v. 
Searcy Co., 6 C. C. A. 674, 57 Fed. 1030. So that it is plain that if a 
proceeding to contest a will is not removable, because of our peculiar 
statutory régulation, the fédéral court has been deprived of its juris- 
diction over matters formerly within its cognizance by state législa- 
tion. The précise question has been decided in Georgia, where the 
statutes are exactly similar to ours, in the case of Brodhead v. Shoe- 
maker, 44 Fed. 518. Counsel, in opposing the motion, insista that 
this case is in conflict with an opinion delivered in Ohio by Judge 
Ricks. This appears to me plainly incorrect In Ohio the proceed- 
ing to probate the will is ex parte, not conclusive upon the parties, 
and is therefore held to be not removable. Any party who desires 
to do so may contest the will after it has been admitted to probate, 
and, when a proceeding for that purpose is brought, it is removable, 
according to the Ohio décision. The décision of Judge Pardee in 
Georgia recognizes this rule as correct, but holds it inapplicable 
where the proceeding to probate the will is adversary, the parties are 
before the court, and the décision reached is final. Such is the effect 
of the proceeding now sought to be removed, and to me it seems plain 
that it is removable. 

2. The amended affidavit in support of the motion to remove allèges 
directly and unequivocally that the applicant cannot get justice in the 
«tate courts, because of the local préjudice and undue influence of the 
proponent of the will. Some courts hâve held that the affidavit 
should set out fully the circumstances to support the conclusion, but 
Judge Brewer held that where the affidavit stated the facts in the lan- 
guage of the statute, and not a mère belief in the facts, it was prima 
iacie sufflcient. Short v. Railway Co., 34 Fed. 227. The application 
for removal will be granted. 



DEJ NEUF VILLE v. NEW YORK & N. RT. CO. et aL 

(Circuit Court of Appeals, Second Circuit. May 26, 1897.) 

Equity Jukisdiction— Corporations— Stockholder's Bill— Conspiracy. 

Ooinplainant, a stockholder in the N. Ry. Co., alleged in his bill that 
a conspiracy had been formed between that company and the C. Ry. Oo. 
to force the N. Co. into insolvency, and bring about Its sale under fore- 
closure of a mortgage, and its purchase by the O. Co.; that in pursuance 
of such conspiracy the offlcers of the O. Oo., while In control of the N. Co., 
after the C. Co. had acquired a majority of its stock, declined to accept 
trafic from other roads which would bave produced a fund to pay th« 
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Interest on its mortgage, and dlverted Its income from the payment of 
such interest to improper purposes. Held, that the bill stated a case for re- 
lief in equity. Farmers' Jjoan & Trust Co. t. New York & N. Ey. Oo., 44 
N. E. 1043, 150 N. Y. 410, followed. 

Si Equity Pleading — Multifariousness. 

A bill will not be dismissed as multifarious because the complainant, In 
addition to praying for the relief appropriate to the only cause of action 
supported by the facts pleaded in the bill, has also asked for other 
relief to which he is not entitled. 

8. Same— Corporations— Stockholder's BilI/— Diversion of Funds. 

A bill by a stockholder in a corporation, -which sets out facts showlng 
an improper diversion of the funds of such corporation, entitling it to sue 
for the protection of its rights, or, in default of action by the directors, 
entitling a stockholder to sue, will not be treated as a bill in the complain- 
amt's own right, though he uses language in the bill implying that he re- 
gards the wrong as a misappropriation of his own property. 

4. Same— Wrongful Acts of Corpobate Directors. 

When it is averred in a bill by a stockholder on behalf of a corporation 
that the board of directors has been elected in pursuanee of the wrong- 
ful design on the part of the majority stockholder of which complaint ia 
made, it is not necessary, under the ninety-fourth equity rule, to set forth 
with particularity efforts to secure action by such directors to right thé 
wrong complained of. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a decree of the circuit court, Southern dis- 
trict of New York, sustaining a demurrer to complainant's bill. 

Simon Sterne, for appellant. 

Charles F. Brown and Thos. Thacher, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. The action was brought by the appellant, as the 
holder of 275 shares of the preferred stock of the New York & 
Northern Railway Company, in behalf of himself and ail other stock- 
holders similarly situated; and the alleged cause of action arises 
out of the purchase by the New York Central & Hudson River Rail- 
road Company of a majority of the second mortgage bonds and stock 
of the said Northern Railway Company, and the subséquent f oreclo- 
sure of the mortgage securing such bonds. It is averred, with 
great détail, that the purchase was made and foreclosure effected 
in pursuanee of a conspiracy between the défendants whereby the 
said New York & Northern Railway Company was to be forced into 
insolvency, and its property sold ont, ostensibly in satisfaction of 
its bonded indebtedness, but really in the interest of the New York 
Central & Hudson road, which acquired title to the property upon 
foreclosure through a new corporation created by it solely for the 
purpose of taking such property and leasing it to the Central & Hud- 
son. The same issues were raised in the state court upon the in- 
tervention of stockholders of the New York & Northern Railway 
Company other than complainant. It will be unnecessary to set 
forth in détail the facts averred in the complaint. A suffleient 
statement of them will be found in the décision of the New York 
court of appeals in the state court case. Farmers' Loan & Trust 
Co. v. New York & N. Ry. Co., 150 N Y. 410, 44 N. E. 1043. 
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The judge who heard this demurrer in the circuit court followed 
the décisions which had been then rendered by the suprême court 
at spécial and gênerai term, and held that there was no equity in 
the bill. Upon appeal to the court of appeals in the state court 
case, it was held that the suprême court erred "in rejecting, as im- 
material, évidence offered by the appelants to show that after the 
New York Central & ïludson River Railroad Company became the 
owner of a majority of the stock and bonds of the New York & 
Northern Railway Company, and while its offlcers were in control 
of the latter corporation and its affairs, it declined to accept traffic 
from other roads which would hâve produced a fund with which 
to pay the interest that was due ; that the income of the road which 
should hâve been employed to pay such interest was used for other 
and improper purposes; and that such action upon the part of 
the majority stockholder ôccasioned the inability of the company to 
pay the interest and cure the default." The bill in this case con- 
tains thèse spécifie averments, and for the purposes of this appeal 
they must be taken as true. We concur with the New York court 
of appeals that such conduct on the part of the majority stock- 
holder is improper, and that, when it is proved, equity will afford 
relief. The bill, therefore, is not obnoxious to the objection that 
it does not set forth facts entitling the complainant to relief in 
equity. 

It is next objected that the bill is multifarious. The facts pleaded 
make out a case where the New York & Northern Railway Company, 
through alleged improper and fraudulent conduct on the part of 
défendants, has been stripped of its property. The bill sets forth 
a cause of action in favor of the New York & Northern Railway 
Company, which might be prosecuted either by it, or, if its directors 
failed to do their duty in that regard, then by one or more of its 
stockholders whose interest it is to hâve the corporation vindicate 
its rights. The pleader, it is true, uses language which seems to 
imply that he considers this a cause of action in favor of the com- 
plainant individually. The brief, too, speaks of the "confiscation 
of his [complainant's] property," asks that "there be restored to him 
the property which he had lost," and asserts that he is bringing the 
suit purely on his own behalf, and not attempting to assert a right 
of the corporation. But manifestly this is a mistaken conception 
of the case made by the bill. The property covered by the mortgage, 
affected by the foreclosure, and which has passed to the new com- 
pany, is not, and never was, complainant's property. The acts of 
the conspirators of which he complains hâve not deprived him of 
any of his" property. It is the property of the corporation which 
has been taken, and it is the corporation which is entitled to its 
return, or to an accounting for its proceeds. When the corpora- 
tion succeeds, complainant's share of stock will be worth more; and 
to that extent he has an interest in the resuit, which the courts hâve 
recognized to the extent of allowing a dissatisfied stockholder, upon 
a sufficient showing of unsuccessful efforts to induce action by the 
offlcers of the corporation, himself to bring the cause of action be- 
fore the court for considération. But, in whatever form or under 
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wliatever name it is presented, it is tlie cause of action of the cor- 
poration, and of the corporation alone. The real controversy is 
between the corporation, whose offieers refuse to assert its rights, 
and the alleged conspirators, who hâve deprived it of its property. 
If the wholesome rule approved by the suprême court in numerous 
décisions were followed, ana the parties arrangea, not as they stand 
in the title, but according to their interest in the controversy, we 
would hâve the New York & Northern Eailway Company classifled 
as a plaintiff, and the diversity of citizenship necessary to conf er juris- 
diction would no longer exist. If the circuit courts were entirely 
free to enforce the provisions of the fifth section of the act of 1875 
to every case where it logically applies, they would, no doubt, be 
able to relieve their dockets, as was suggested in Hawes v. Oak- 
land, 104 U. S. 450, of many cases which hâve no proper place there ; 
but the décisions in Dodge v. Woolsey, 18 How. 331, Hawes v. Oak- 
land, supra, and Quincy v. Steel, 120 U. S. 241, 7 Sup. Ct. 520, and 
the ninety-fourth rule in equity, seem to preclude a strict applica- 
tion, in cases such as the one at bar, of the rule that parties may 
be réarrangea according to interest in the controversy. The cause 
of action in favor of the corporation to recover its property being 
the only one supported by the facts pleaded in the bill, or cognizable 
by the court, and relief appropriate thereto being prayed for, the 
bill will not be dismissed as multifarious because complainant has 
also asked for other relief to which he may not be entitled. 

There is no force to the suggestion that the bill is détective in 
failing to "set forth with particularity the efforts of the plaintiff 
to secure such action as he desires on the part of the managing di- 
rectors or trustées, and, if necessary, of the shareholders, and the 
causes of his failure to obtain such action." In view of the aver- 
ments that défendants obtained control of a majority of the stock 
and bonds on purpose to wreck the New York & Northern; pro- 
cured, by résignation and élection, a board of directors in harmony 
with that purpose, and which board did in fact, by refusing profit- 
able business and diverting trafflc, accomplish such purpose, — it 
would be an idle waste of time to urge the board of directors, or the 
majority stockholders who initiated and consummated the fraud, 
to bring suit in order to secure judicial condemnation of their own 
actions. 

It sufficiently appears from averments in the bill that the subject- 
matter of the suit, viz. the entire property of the New York & North- 
ern, exceeds in value the jurisdictional sum of $2,000. 

The only remaining ground of demurrer is that this court has no 
jurisdiction because the suit is "virtually to annul the foreclosure 
proceedings and judgment rendered in the state court." But Ar- 
rowsmith v. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, is abundant author- 
ity for the proposition that the court may "lay hold of parties" whose 
fraudaient acts hâve put them into possession of property under a 
decree of the state court, and "compel them to do what, according 
to the principles of equity, they ought to do," The decree of the 
circuit court is reversée!, with costs. 
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CONERY et al. y. SWEENEY et aL 

(Circuit Court of Appeals, Fifth Circuit December B, 1806.) 

No. 506. 

L EqtriTT— Parties— Corporations. 

Persons claiming to hâve been the équitable owners of a steamboat up 
to a certain period, and afterwards équitable owners of ail the stock of a 
corporation to which she was conveyed, may maintain in their own names 
an action against a flrm alleged to hâve had control of the boat, as her 
agent, during the entire period, for an accounting in respect to her earnings, 
and her proceeds after her sale, without making the corporation itself a 
party défendant. 

fi. Lachbs— Skttlbmbnt. 

A delay of soine three years In brlnglng suit for an accounting after an 
alleged settlement between the parties held, on the évidence, not to arnount 
to lâches. 

Appeal from the Circuit Court of the United States for the Easteni 
District of Louisiana. 

This suit was filed March 18, 1895, to coropel an accounting by défendants 
to the complainants of the affaire of the steamboat Alto during the time coni- 
plalnants were her owners (from October 27, 1890, to February 27, 1891), 
during which Urne défendants were the agents of said boat, receiving ail her 
earnings, and pajing some of her bills, and an accounting of 72 shares of the 
Alto Transportation Company, belonging to complainants, after said boat was 
sold to said corporation for said stock, and which remained In the hands and 
under the control of défendants under power of attorney from the complain- 
ants. The original bill, In substance, alleged that on the 27th day of October, 
1890, complainant T. C. Sweeney bought the steamboat Alto from one Hamil- 
ton for $6,800 (part cash and part notes), for himself and his son, C. H. 
Sweeney, the other complainant, taking the title to the same In his own name, 
which notes were payable at the commercial house of défendants, and were 
to be paid by them from the earnings of said- boat; that immediately on saiô. 
purchase said boat was chartered to the Ouachita Consolidated Line for two 
years, and that while thus situated ail of said charter money was collected by 
said défendants; that shortly after said purchase said E. Conery advised said 
T. O. Sweeney to put said steamboat in a corporation, saying that said T, O. 
Sweeney could, wlth his son, said C. H. Sweeney, be the owner of ail the stock 
therein, with the exception of a few shares necessary to qualify offlcers of 
the corporation, but that said T. C Sweeney could hâve entire control and coula 
and would be président thereof, and that he (Oonery) would procure a Mr. 
Woolfolk, of Louisville, Ky. (under whose laws, It was suggested, said cor- 
poration should be formed), to act as secretary at the domicile of said corpora- 
tion, and he would only hâve to pay him $100 per year for his services, and 
he (Conery) would hâve ail of said matters attended to for him; that, having 
implicit faith in the judgment and integrity of said Conery, he consented to 
the formation of said corporation, and articles of incorporation were drawn up 
under the direction of said Conery, and were signed in the city of New 
Orléans, November 25, 1890, by said T. O. Sweeney and O. H. Sweeney, and 
by L. E. Woolfolk and R. L. Woolfolk in Louisville, Ky., and said corporation 
was called the Alto Transportation Company, whose stock was 75 shares, of 
the par value of $100 each, and to which corporation said steamboat Alto was 
on the 27th day of February, 1891, duly sold for the above shares of stock, 
86 shares of which were issued to complainant T. C. Sweeney, 36 shares to 
complainant C. H. Sweeney, and 1 share to each of said Woolfolks, and 1 share 
to défendant Conery; that when said stock was Issued to complainants, and 
in their name, It came to them from the hands of said Conery, who requested 
that they deliver the same to him or his house as collatéral security for any sum 
said T. O. Sweeney might owe said Conery and his house by reason of any 
advances he or said house might hâve to make in paylng said purchase notes, 
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agreelng that when sald advances were paid said stock would be returned 
complainants, and that with this understanding and agreement they gave said 
shares of stock to said Conery as security, but not otherwise; that said steam- 
boat continued under said charter, with défendants, as agents of said boat and 
her owners, collecting ail of her earnings, and looking after and managing the 
lnterest of complainants in said corporation, until April, 1892, when she was 
sold for $8,200, whieh was paid to défendants, who received ail the revenues 
and earnings of said boat durlng the time she was running, as the property of 
said T. G. Sweeney, as well as ail the profits and dlvidends coming to the 
stock in sald corporation belonging to complainants; that said Thomas O. 
Sweeney always believed he was the président of said corporation until sald 
sale of said boat, and undertook to sign the bill of sale, when he was for the 
first time informed by Conery that he was not such président, but he (Conery) 
was; that they were informed that Conery, after securing sald shares of 
stock, without notice to them, and without their knowledge and consent, sur- 
rendered their said shares of stock to the Company, and had other shares issued 
to himself, from whlch he or hls bouse hâve received large amounts of money, 
but the exact amount whereof is unknown to them; that after the delivery of 
said stock to défendants as collatéral as aforesaid, with authority to manage 
the same, said B. Conery, without the knowledge or consent of complainants, 
and without knowing he was président of said company, Instructed sald Wool- 
folk to vote him a salary of $200 per month as président of said company, 
and ail in violation of his agreement that said T. C. Sweeney was to be prési- 
dent, in pursuance of which said Conery claimed to hâve received, sometimes 
$2,600, and at other times $3,000, to which it is alleged he was not entitled; 
that they hâve applied to said défendants, without avail, for an accounting of 
the aff airs of said boat while she stood in the name of sald T. C. Sweeney be- 
fore the sale to the company, and for an accounting of ail moneys received by 
défendants for said 72 shares of stock after the sale of said boat to said cor- 
poration. And the prayer of said bill is for an accounting of the affairs of said 
boat from October 27, 1890, to the time of her sale to said corporation, on the 
21st of February, 1891, and for an accounting of ail moneys and prqflts re- 
ceived on said 36 shares of stock of said T. O. Sweeney, and said 36 shares of 
stock of said C. H. Sweeney, and for judgment for such an amount as may be 
due on such accounting, and for costs and gênerai relief. To this bill défend- 
ants demurred, and, for cause of demurrer, showed "that lt appears by the bill 
that it is necessary that the Alto Transportation Company, a corporation thereln 
mentioned, and concerning whose doings the principal complalnt appears to 
be made in the bill, and which should be represented in this suit, is not made 
a party thereto, and no proper hearing and decree can be made without the 
présence of said company." 

This demurrer the court sustained, unless withln flve days the complainants 
amended their bill by striking therefrom the allégations concerning the salary 
of Conery as président of said Alto Transportation Company. This amendaient 
was duly made, and thereupon an answer was flled, which, In substance, alleged 
that said boat was really purchased from Hamilton for défendants In order 
to be put in the Ouachita Line, and the tltle was put in Sweeney's name, at hls 
request, who was without means, the object being to glve complainants em- 
ployment and good salaries; that the company was formed In Kentucky, to 
which the boat was sold for 75 shares of stock, of whlch 36 were nominally 
Issued to T. C. Sweeney, and 36 nominally Issued to O. H. Sweeney, said 
nominal title being in the name of the complainants for the purpose aforesaid, 
and because défendants did not wish to take lt in their own names, and that 
said shares were forthwith delivered to défendants with the authority from 
the complainants to transfer the same, and that each of the complainants, in 
writing, authorized said E. Conery, Sr., to transfer the same to any person; 
that said Conery was duly made président, and he and hls flrm gave said com- 
pany the benefit of their expérience, and kept sald full accounts of the doings 
of sald corporation; that, when said shares of stock were delivered to défend- 
ants, complainant T. C. Sweeney entered into a verbal agreement with défend- 
ants that when the amount due them for amounts advanced for said purchase 
and ail other obligations should be paid, and the boat was free of debt, then 
one-half the stock of the company should be transferred to said T. C. Sweeney, 
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It being Implled In that case the boat should be sold by the company, the same 
being the only property of the corporation, said T. C. Sweeney should secure 
one-half the net balance remaining from the priée; that an account waa opened, 
in which were duly entered receipts and expenditures; that said boat was duly 
sold; that tbereafter said account was balanced on the 25th April, 1892, and 
it was found that there was coming to défendants $1,189.97, and a like amount 
to complainants, which latter sum was reeeived by said T. 0. Sweeney in full 
settlement of said understanding and agreement; that said boat, the only asset 
of said company, having been sold, said shares of stock hâve no value, and 
are mère vouchers; that complainants hâve received ail that is due them; 
that neither of défendants are indebted to them or either of them; that said 
account has been exhibited to complainants; that they hâve had the beneflts 
of the facts therein set forth, "accepted" the beneflts of the situation and the 
proceeds of said aceounts, and are each estopped to make the demands which 
they made in said suit. Upon replication being filed, an examiner was ap- 
pointed, and the taking of the évidence begun; and after it was about con- 
cluded an admission was made, which is in the followlng words; "It is ad- 
mitted that the amount shown to be due on the 23d of April, 1892, on the ac- 
countihg by the défendants herein, is $3,638.77, lncluding an item of $965.50, 
known as the ^Contingent Fund of the Steamboat Alto,' and that said sum of 
$3,638.77 now belongs either to the complainants or the défendants; that, ac- 
cording to the contention of complainants, 36/75 thereof belongs to C. H, 
Sweeney, and 36/75 to T. C. Sweeney, and according to the contention of de- 
fendants the whole of said sum belongs to défendants. It is further admitted 
that, independent of the above,— that is, on private account,— said T. C. 
Sweeney owed défendants on the 2Sd of April, 1892, $1,672.72, which should 
be deducted from the above claim of T. O. Sweeney of 36/75 of the above 
amount of $3,638.77 in case the same should be allowed to said T. O. Sweeney, 
and, in case said 36/75 should not be allowed said T. C Sweeney, then nothing 
would be due to défendants." 

W..W. Howe, for appellants. 
Bichard De Gray, for appellera. 

Before PAEDEE and McCOEMICK, Circuit Judges, and MAXEY, 
District Judge. 

McCOEMICK, Circuit Judge. A careful inspection of the record 
in this case discovers no ground for reversing the judgment of the 
circuit court. The complainants sought no recovery against the cor- 
poration. The only allégation that affected the corporation in any 
way was stricken out, on demurrer, by the court The ruling of the 
court on that demurrer is not in conflict with the authorities cited by 
the appellants. The vital issue, and the only substantial issue, in 
the case, was the équitable ownership, as between the complainants 
and the respondents, first of the steamer Alto, and afterwards of the 
stock issued by the Alto Transportation Company. The respondents 
had already, and so long ago that they claimed that they were quieted 
by lajpse of time, made their own adjustment of their business rela- 
tions with the complainants in this matter. Their claim that the 
complainants were guilty of lâches in prosecuting their complaint is 
not supportëd by the proof, aiid the finding of the judge of the cir- 
cuit court on the issue as to the ownership of the steamer and of the 
ptock in the corporation is fully sustained by the proof. The decree 
in other respects is supportëd by the agPeement of the parties. We 
«onclude as we began, that we see no reàson to set aside the decree of 
the circuit court, and it is therefore affirmed. 
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WASHBURN et al. T. NATTONAÏi WALI^-PAPEŒt 00. et aL 

(Circuit Court of Appeals, Second Circuit. May 26, 1897.) 

No. 109. 

1. Corporations— Issuance of Stock pob Good Will of Business. 

The good wlll of a business 1s property, and may hâve a value independ- 
ent of any partlcular locallty or any spécifie tangible property, and stock 
of a corporation issued for such good wlll ls issued for property actually 
received, within the meanlng of the New York stock corporation law 
(Laws 1892, c. 688). 

2. SaME— OVERVALUATION— ESTOPPEL. 

One who has sold the good wlll of hls business to a corporation for cer- 
tain shares of its stock, and has participated in and approved the method 
of valuatlon of such good will for the purpose, cannot afterwards claim that 
the good will so bought by the corporation was overvalued. 
8. Same'— Dépréciation— Evidence. 

When the stock of a corporation has been Issued for the good wlll of 
several separate business establishments, and it is clalmed that the value 
thereof has depreciated, the court cannot détermine that it has, In the ab- 
sence of positive évidence of the value of such good will at the time of the 
issue of the stock and at a later time, and the fact that some of the establish- 
ments hâve been closed while their customers are supplied by the product 
of other establishments does not prove a dépréciation. 

This is an appeal f rom a decree of the circuit court, Southern dis- 
trict of New York, dismissing the foill. 

The suit was brought by complainants, who are large owners of the stock 
of the défendants, the National Wall-Paper Company, to restrain the payment 
of interest upon certain obligations of the company called "debenture stock." 
The complainants insisted that such payment was not justified by the terms 
of the debenture stock itself , but was in violation of the agreement between the 
company and the complainants, and of the provisions of the articles of associ- 
ation and by-laws of the company. The company's président and treasurer 
were joined as défendants. 

The défendant company was organized June 2, 1892, under the New York 
business corporation law, to carry on the business of manuf acturing and deal- 
ing in wall paper, with a capital stock originally of $14,000,000, but which was 
soon Increased to $30,000,000, ail of which, however, has not been issued. The 
certificate of incorporation provided for the création of obligations in the nature 
of certifieates of indebtedness to the extent of $8,000,000, to be known as 
"debenture stock," and sold for cash or for property or assets purchased by 
the corporation at the fair market value thereof. It further provided that: 
"The debenture stock hereby authorized to be issued shall be and remain an 
obligation of the corporation, or payable at the expiration of the corporate ex- 
istence, and entitled meântime to interest at a rate not exceeding eight per 
cent, per annum, payable quarter-yearly, as an èxpense of the business, from 
and oùt of the profits of the company, before any dlvidend can be declared or 
paid on the stock or share capital. No payment of Interest can or shall be 
made on such debenture stock which will impair the capital, nor unless the 
amount paid shall hâve been actually earned by the company. The holders 
of debenture stock shall not be entitled to demand or sue for the Interest 
payable upon the obligations held by them unless such interest was actually 
earned by the company, in which event the amount earned shall be distributed 
amongst and paid to the holders of debenture stock, to the proportion of their 
holdings, but the unpaid interest shall, notwithstanding, become and remain an 
obligation of the company, payable out of any future profits to the full extent 
of the amount represented by the outstanding certifieates before any dividends 
can be declared or paid on the stock or share capital. In the event of the dis- 
solution or winding up of the company, the holders of debenture stock or of 
certifieates representing the ownership thereof shall rank pari passu with other 
81 F.— 2 
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unseeured creditors of the corporation, and shall be entitled to receive in full 
out of the assets of the company the amounts represented by the outstanding 
certifieates of indebtedness or debenture stock in priority to the claims of the 
ehareholders to be paid any amount in respect of such shares." The by-laws 
provided that the board of directors shall sélect accountants as officiai auditors 
to the company, who shall supervise its books of account, and ail interest paid 
upon the debenture stock, and ail dividends declared on the share. capital, shall 
be based upon the net earnings of the company as certifled by such auditors. 
Bach certiflcate of debenture stock contained the followlng provision: "Each 
of the shares of debenture stock represented by this certiflcate is entitled to 
receive interest at the rate of 8 per cent, per annum, payable quarter-yearly on 
the flrst days of September, December, March, and June in each year, froiri 
and out of the profits of the company before any dividend can be declared or 
paid on the stock or share capital; but no payment of interest can or shall be 
made on such debenture stock which will impair the capital, nor unless the 
amoiint paid shall hâve been actually earned by the company. In event of 
default in payment of the interest on the debenture stock represented by this 
certiflcate, the unpaid interest shall become and remain an obligation of the 
company, payable out of any future profits to the full extent of such unpaid 
interest before any dividend can be declared or paid on the stock or share 
capital. In the event of the dissolution or winding up of the company, the 
holders of debenture stock shall rank pari passu with other unseeured cred- 
itors of the corporation." 

At the time of the organization of the company the appellants, constituting 
the firm of Cresswell & Washburn, were manufacturera and dealers in wall 
paper under the firm name of Cresswell & Washburn. Other flrms and indi- 
viduals were engaged in like business in various parts of the country. Thèse 
various concerns commenced negotiations with the National Wall-Paper Com- 
pany, which resulted in the acquisition by the latter of the property and assets 
of the several concerns, including complainants' firm of Cresswell & Washburn. 
AU thèse acquisitions took place under separate contracts in substantially the 
same form, which contained thèse provisions: (1) "The value of the fixed 
plant, machinery, fixtures, chattels, merchandise, book accounts, and other as- 
sets hereby transferred shall be flxed by * * * the appraisers." (2) 
"There shall be issued to the vendors, in payment for the property and assets 
acquired hereunder, the obligation of the company in the nature of one or 
more certifieates of indebtedness to be known as 'debenture stock' In an amount 
equal to the appraised value of the property and assets hereby transferred, 
such appraised value to be flxed in the manner hereinbefore provided," etc. 
(3) "There shall be further issued and paid to the vendors for the good will of 
the business thereby transferred, and in considération of the exécution by 
them of this agreement, and of the further contracts assuring the continued 
good will of such business to the company, * * * an amount of common 
stock equal at par to sixteen times the net earnings of the vendors in their 
business for the eleven months commencing July 1, 1891, and ending May 31, 
1892, less the appraised value of the property to be transferred to the com- 
pany; but the issue of such common stock shall be subject to the conditions 
and restrictions hereinafter contained, viz. [that vendors should deposit their 
stock in a voting trust]." (4) "For the purpose of flxing the amount of the 
common stock of the company to which the vendors shall be entitled * * * 
as payment for the good will of the business so to be transferred, and for the 
assurance of such good will to the company," the agreement provided for an 
ascertainment of profits for the 11 months from July 1, 1891. (5) The vendors 
guarantied the collection of the accounts and bills receivable transferred by 
them. In case of any failure of collection, the vendors were to surrender back 
to the company debenture stock equal at par to the face value of the uncol- 
lectible amount, "and also an amount of stock equal at par to sixteen times 
the face value of such uncollected book accounts and bills receivable, less the 
amount of debenture stock returned." The vendors further covenanted with 
the company that they would, neither dirèctly nor indirectly, engage In the 
business of manufacturing, buying, or selllng wall paper. If they did, they 
were to forfeit to the company ail the stock issued to them. In valuing good 
will, patents, copyrights, and trade-marks were to be regarded as part of the 
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good will. Thèse, however, were relatively insignifleant. There Is critlclsm. 
supported by testimony, of the manner in which the profits of the respective 
concerna for the specified 11 months were ascertained, but it is not necessary 
to set forth the détails; the figurlng was ail done by the same accountants, and 
the methods were alike in ail the cases. 

The stock corporation law (Laws 1892, c. 688), § 42, pro vides: "No corpo- 
ration shall issue either stock or bonds except for money, labor done, or prop- 
erty actually received for the use and lawful purposes of sueh corporation. 
No such stock shall be issued for less than Its par value; no such bonds sïïall 
be issued for less than the fair market value thereof." It will be perceived 
from the foregoing statement that the stock of the défendant company was 
issued for the "good will" of the différent manufacturing plants (and some 
patents, trade-marks, etc.), the tangible assets of which plants, viz. machinery, 
fixtures, material, book accounts, etc., were paid for by the issue of the 
debenture stock. Practically the entire capital stock (i. e. .the common stock) 
is represented by the good will of the establishments which the défendant com- 
pany bought up. Complainants received for their old plant, book accounts, 
good will, etc., $326,000 in debenture stock, and $1,831,800 in common stock, 
of which, by reason of the uncollectibility of certain accounts, they subse- 
quently returned $7,702.19 of debenture stock and $135,200 of common stock. 
When the suit was begun, the accountants, designated under the by-laws as 
auditors, had made no certificate of net earnings. Subsequently, and on 
April 22, 1896, they certifled that they had examined the books and accounts 
from the date of inception to February 29, 1896, and found the net profits 
for the entire period to be $3,046,639.66. They further certify that "the sur- 
plus profits remaining on hand on said 29th day of February, 1896, représentas 
the net earnings of the company available for the payment of interest on its 
debenture stock, over and above the sums already expended for interest, 
amount to $1,410,522.39." This sum so certifled is $866,528.29 in excess of 
the debenture interest unpald and claimed to be accrued on February 29, 1896; 
i. e. for 11 months at 8 per cent, per annum, viz. $543,994. 

E. M. Shepard, for complainants. 
Louis Marshall, for défendants. 

Before WALLACE, LACOMBE, and SHEPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The conten- 
tion of the complainants is that, notwithstanding the certificate of 
the auditors, no debenture interest could be paid without impairing 
the capital of the company, and that in fact there were no profits. 
They contend that they hâve demonstrated the impairment of the 
capital stock to an extent more than sufflcient to prevent the pay- 
ment of debenture interest: First, on the theory that the capital 
stock was originally issued for far less than its par value, and has 
never been fully, if at ail, paid; second, on the theory that, even if it 
were originally fully paid, there has been an enormous dépréciation in 
the value of the capital stock since that time; third, by losses and 
dépréciations in assets other than the good will for which the capital 
stock was originally issued. 

The flrst of thèse propositions suggests the questions whether 
stock is issued for "property actually received," within the meaning 
of the statute, when it is issued for good will only; and whether, 
assuming that the entire stock could, under the New York act of 
1892, be issued solely for good will, the good will taken in this case 
was taken at its actual value. Thèse questions are discussed at 
great length in the briefs. It is contended that, althougfc "good 
will" is property in the sensé that it is a subject of bargain and 
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sale, it is nevertheless but a so-called "parasitical species aï property, 
which cannot exist apart from the substantial property of which it 
is an attribute"; that it is not a thing of value by itself; that the 
capital of a corporation must be invested in property capable of 
existence by itself; that in this case no effort was made to ascertain 
the actual value of the good will ; that the value at which it was 
appraised and stock issued against it was purely arbitrary, and in 
no sensé a proper valuation, and that in determining this arbitrary 
valuation éléments of alleged profits were taken into considération, 
which could not fairly be considered such. Upon this interesting, 
and possibly perplexing, discussion we do not find it necessary to 
embark. Good will has been defined as "ail that good disposition 
which customers entertain towards the house of business identifled 
by the particular name or firm, and which may induce them to con- 
tinue giving their custom to it." There is nothing marvelous or 
mysterious about it. When an individual or a firm or a corporation 
has gone on for an unbroken séries of years conducting a particular 
business, and has been so scrupulous in fulfilling every obligation, 
so careful in maintaining the standard of the goods dealt in, so 
absolutely honest and fair in ail business dealings that customers 
of the concern hâve become convinced that their expérience in the 
future will be as satisfactory as it has been in the past, wbile such 
customers' good report of their own expérience tends continually to 
bring new customers to the samé concern, there has been produced 
an élément of value quite as important; — in some cases, perhaps, far 
more important — than the plant or machinery with which the busi- 
ness is carried on. That it is property is abundantly settled by 
authority, and, indeed, is not disputed. That in some cases it may 
be very valuable property is manifest. The individual who has 
created it by years of hard work and fair business dealing usually 
expériences no difficulty in finding men willing to pay him for it, if 
he be willing to sell it to them. Législation devised to restrict the 
accumulation of the fruits of industry may impair its value by deny- 
ing to its producer the right to enter into a contract enforceable 
at law not to interfère with its enjoyment by the purchaser, but, so 
long as any belief in human honesty remains, there will be found 
some persons willing to buy such property, the very existence of 
which implies honest business dealing in the past. And so long as 
it remains salable it is valuable. Nor is it indissolubly connected 
with any particular locality, or any spécifie tangible property. Réf- 
érence has been made on the briefs to the publishing house of 
"Harper & Bros." If its présent establishment in Franklin Square 
were destroyed by fire to-morrow, and everything therein contained 
were swept out of existence, it is surely manifest that, so long as 
the firm itself survived, and continued to transact its old business, 
it would still hold its "good will," although the business should be 
thenceforward conducted in a new building erected on some uptown 
street, and supplied with entirely new machinery and equipments. 
If good will be a "parasite," it is a "parasite" of the business from 
which it sprung, not of the mère machinery by which that business 
was conducted. 
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Since good will is property, and since in some cases it is valuable 
property, it would follow that in some way or other it must be 
practically possible to détermine what that value is. Whether the 
particular method employed in the case at bar to ascertain such 
value is or is not a proper one, and whether the appraisement made 
when thèse several wall-paper concerna were bought up by the 
défendant company was accurate, we are under no obligation to 
inquire upon the complainants' request. The method of valuation 
was one which they fully approved, and which was applied in flxing 
the value of their own property, as the resuit of which they received 
$1,831,800 in common stock of the défendant. They certainly, par- 
ticipating in the transaction, and reaping its benefits, are in no 
position now to claim that the good will bought by the défendant 
company with common stock was overvalued. 

The second proposition which has been discussed at great length 
in the briefs of counsel is the one advanced on behalf of complain- 
ants, viz. that, "even if the capital stock were originally fully paid, 
there has been an enormous dépréciation in the value of the capital 
stock since that time." We do not flnd it necessary to review the 
discussion of this question as to what constitutes dépréciation of cap- 
ital, within the meaning of the statute and articles of incorporation. 
The défendants insist that "in determining whether a company is enti- 
tled to pay a dividend, the property acquired for permanent use in 
carrying on business may be valued at the price actually paid for it, 
although it could not be sold again except at a loss." Complain- 
ants' counsel controverts this proposition; but, even if complainants' 
contention be sound, the resuit hère would be the same. There is 
an insuperable practical difflculty in the way of deciding whether or 
not there has been dépréciation in the capital of défendant company, 
or in so much of the assets as represent good will. The case dis- 
closes no évidence advising us what the good will of thèse varions 
concerns bought by the défendant company was worth on the day of 
purchase and what it was worth on February 29, 1896. With abso- 
lutely no information as to either minuend or subtrahend, we cannot 
make any détermination as to what the différence may be between 
them. This court is advised of no rule or method of appraisal which 
can be applied to such facts as are in proof in order to détermine 
the value of this asset at either time. The évidence is not entirely 
persuasive that the rule adopted when the properties were purchased 
is the true one; and the mère circumstance that complainants, who 
proflted by that valuation, cannot now be heard to question its ac- 
curacy, does not make it so. No estimate or appraisal as of either 
date is testifled to, no experts hâve made calculations, and rehearsed 
the results thereof. The fact that some of the workshops bought by 
the défendant company hâve been closed and dismantled, the busi- 
ness of selling goods to the customers of the concerns who formerly 
owned such shops being still carried on, does not dispose of the ques- 
tion. Even if the good will of such concerns has ceased to exist 
(which is by no means certain), it does not follow that the entire value 
of the good will of ail the properties has depreciated. It may be 
that the disappearance of thèse concerns from the fleld has increased 
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the value of the business of such as are left It is manifest that 
any conclusion as to this branch of the case would be but surmise 
based upon conjecture, and without deflnite information as to the 
actual value of this asset this court cannot undertake to say whether 
or not it is less than it was four years ago. 

Complainants further contend that on February 29, 1896, there 
were not profits sufficient to warrant the payment of interest on the 
debenture stock, such interest concededly being payable only out of 
profits. This interest, it will be remembered, amounted to f 543,994, 
and the auditors certiûed that the profits on that day aggregated 
11,410,522.39. It is insisted that certain items of assets were taken 
by the auditors at an excessive valuation, that in some cases items 
not properly assets were included on the crédit side of the account, 
and that sufficient sums were not deducted for dépréciation, reserves, 
etc. Thèse items are: 

Birge good will $2,100,000 00 

Birge bonus 300,000 00 

Addition to Block account 100,000 00 

Selling expenses treated as an asset. 166,050 17 

Beserve for dépréciation 300.000 00 

Beserve for bad debts of business of 1892 to 1894 50,000 00 

Beserve for bad debts of business of 1894 to 1896 150,000 00 

Eight per cent, for valuation of manufactured goods 60,000 00 

$3,226,050 17 

The first two items may be considered together. About the time 
when complainants sold their business to the défendant company, 
in 1892, some effort seems to hâve been made to buy up the estab- 
lishment and business of the firm of M. H. Birge & Sons, of Buffalo, 
upon the same terms as ail the others, but Birge & Sons refused to 
entertain the offer. Subsequently, in December, 1894, a fire destroy- 
ed part of the Birge plant at Buffalo. Thereapon défendant com- 
pany, apparently with a view of ingratiating itself with the firm, 
offered to lease it one of the défendantes factories, which was tem- 
porarily shut down. Negotiations for the purchase of the entire 
Birge business and outfit were subsequently begun, and finally Birge 
made an offer to sell at a certain price, leaving his offer open for but 
a brief period. It was accepted, although not without disapproval 
by a minority of the board of directors, including complainant Wash- 
burn. The price agreed upon was $300,000 in cash on the day of 
signing the contract, f 2,100,000 in common stock, $50,000 in debenture 
stock, and an additional sum in cash, to be paid when appraisement 
of the tangible assets was completed, and which turned out to be 
$129,286.36. The auditors treated this transaction as a purchase 
of assets for permanent investment, and $2,400,000 of it as paid for 
good will and patents. This is a strictly accurate statement of the 
transaction, and the only possible objection to the auditors' figuring 
is the suggestion that the good will : and patents were not worth 
$2,400,000, either when bought, in February, 1895, or when counted 
as an asset, in February, 1896. Hère, again, the question is présent - 
ed, what is the actual value of this property? But the record gives 
us no information upon which to answer. It is urged on behalf of 
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défendants that Birge & Sons were a well-known house, which had 
been in existence for over 40 years, and were most favorably known 
throughout the entire western part of the state of New York; that 
their annual business largely exceeded f 1,000,000; that their profits 
for the three years preceding the purchase (including the disastrous 
years of 1893 and 1894) amounted to from $175,000 to $223,000 a 
year; that they were the owners of a number of patents of great util- 
ity in the manufacture of wall paper, and 147 design patents; that 
Mr. Birge, the head of the house, was a man in the prime of life, active, 
energetic, of high business capacity, with a thorough understanding 
of the wall-paper business, and one of the strongest and most dan- 
gerous competitors of the défendant company. The président of 
défendant company testifled that he considered the property well 
worth what was paid for it, that it was an extremely valuable busi- 
ness, and that he still considers it one of the best purchases the 
company ever made. On the other hand, the complainant Wash- 
burn expressed the opinion that the price paid for it was extrava- 
gant, althougb he would hâve been willing to buy it on the same 
terms as the other plants, and that the patents were not of much, 
if any, value. This is practically ail the testimony we hâve from 
which to détermine at what figures the auditors should hâve set 
down the property represented by the Birge patents and good will. 
Evidently the majority of the board of directors supposed it was 
worth the price paid, or they would not hâve paid it. It would seem 
to require affirmative évidence to discrédit their conclusions. It is 
suggested in the brief that "$2,100,000 is a large amount of money." 
So, too, is $1,800,000, and it is quite apparent from this record that 
a long-established and well-known concern engagea in this business 
represents much more value than is to be found in its real estate, 
factory outfit, goods, and crédits. Certainly it was something of 
value which enabled complainants in the face of active compétition 
to make a net profit of over $110,000 in 11 months out of a plant 
worth considerably less than $320,000. Référence is made to the 
statement of the président on direct examination that the price paid 
for the Birge property was reached "arbitrarily." It is évident 
from the rest of his testimony, however, that what he meant was 
that the rule used in other cases, viz. the différence between tangible 
assets and 16 times the net profits, was not applied. Upon the tes- 
timony as it stands, we cannot find that the auditors erred in treat- 
ing the Birge good will and patents as an asset worth what the com- 
pany paid for it. 

It will not be necessary to review the other items objected to in 
the auditors' balance sheet. As to some of them — e. g. the "addi- 
tion to block account" and the "selling expenses" — the testimony 
seems to sustain the action of the auditors. But further discussion 
is unnecessary. Eliminating the two Birge items, it will be found 
that the others objected to aggregate $826,050.07, but the balance 
sheet gives a surplus over and above the debenture interest of $866,- 
528.39; so that, whatever conclusion should be reached as to thèse 
other items, there would be sufficient profit to pay the interest, and 
complainants are not entitled to enjoin such payment. 
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It is contended that complainants should not hâve been required 
to pay costs, on the theory that "there was ground for the suit when 
brought." Manifestly, under the by-laws, there was no authority 
for paying debenture interest until the auditors had certified that 
there were suffieient profits. No such certificate had been made 
when the suit was brought in June, 1895, nor was a sufficient cer- 
tificate made until April, 1896. But the évidence does not warrant 
a finding that the Company or its officers had any intention of paying 
the interest in advance of the certificate. The président expressly 
dénies the charges of the bill to that effect. Under thèse circum- 
stances we see no reason to disturb the conclusion of the circuit 
court. The decree appealed from is affirmed, with costs of this 
appeaL 



VOSS v. MUTUAL BEN. I/IFE INS. CO. OF NEWAEK, N. J. 
(Circuit Court, W. D. Missouri, a D. May 26, 1897.) 

W AYMENTS — ACCEPTANCB — NOTICE. 

In 1886, F. R. and N. R., through one T., obtained from défendant a loan 
of $2,500 on mortgage, which was extended at maturity for 5 years, and, in 
considération of the extension, made payable at defendant's office in New 
Jersey. Subsequently the mortgaged land was sold to plaintiff's husband, 
V., and by him devised to plaintiff. Desirtng to make a payment of $1,000, 
in advance of maturity of the extended loan, V. applied, through T., to de- 
fendant, to know if it would be accepted, and défendant replied that it 
would if certain interest were pald. Some months later, V. gave to T. a 
checfe for $1,000, and T. notified défendant of the receipt thereof, and that 
it was lntended as a payment on the loan, lf défendant would accept it, 
to which défendant replied that the payment would be accepted if certain 
other interest were paid. T. did not remit the money, but défendant never 
called for it, nor made any inquiry, nor did anything further in the matter 
for more than a year, when T. had absconded. HeU, that the défendant 
had accepted the payment, and plaintiff was entitled to hâve the same 
credited on the mortgage. 

G. W. Barnett, for plaintiff. 

Montgomery & Montgomery, for défendant. 

PHILIPS, District Judge. On the lst day of March, 1886, Frank 
B. Eeed and Nathan Eeed obtained a loan from the défendant Com- 
pany of $2,500, on application, through J. O. Thompson, of Sedalia, 
Mo., for which they executed their promissory note to défendant, due 
five years after date, at 6 per cent, interest, payable semiannually on 
the lst days of March and September in each year. To secure this 
note, they executed to défendant a mortgage on certain real estate 
in Pettis county, Mo. The interest on this note was paid by the mak- 
ers up to the maturity of the principal of said debt. On the 28th day 
of February, 1891, an extension agreement was made between the 
parties for the extension of said loan for a period of five years. By 
the terms of this agreement, the principal and interest of said debt 
were made payable at the office of the Mutual Benefit Life Insur nce 
Company, in Newark, N. J. In 1892 the said Keeds conveyed the 
mortgaged land to one Charles Voss, the husband of this complainant. 
Charles Voss died in 1893, and, by bis will, the légal title to said land 
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vested in the complainant. On the 12th day of February, 1892, said 
Thompson wrote to the défendant, asking if it would accept a $1,000 
payment on account of a $2,500 loan, before maturity, to which the 
défendant made answer, asking for the name of the borrower; and 
on being advised by Thompson that it was the Eeed loan on the land 
then owned by said Voss, on the 23d day of February, 1892, it wrote 
as follows: 

"Newark, N. J., Feb. 23, 1802. 
"Mr. J. C. Thompson, Sedalia, Mo.— Dear Sir: Your favor of the 18th inst 
is received. In view of the fact that the loan of F. B. Eeed and others, No. 
13,508, has now been runnlng for so long a time (6 years), we are wllling In 
this Instance to allow a payment to be made of $1,000.00 on account of the 
principal, provlded such payment ls made to us, together wlth interest to 
March lst, 1892. We note that the property of F. B. Reed is now owned by 
C. Voss, and we inclose fonn of transfer of flre Insurance policy on the loan, 
which please hâve properly completed, and return. Yours, truly, 

"[Signed] Edward L. Dobbins, Secretary." 

Charles Voss having died in 1893, and Thompson having fled the 
country in May, 1894, it is not known what conversations occurred 
between them respecting this matter; but on September 1, 1892, said 
Voss wrote to Thompson the following letter: 

"Beasor, Sept, lst, 1892. 
"J. C. Thompson, Esq.— Dear Sir: Inclosed please find draft for $1,000.00 
(one thousand), which I hope you will arrange satisfactorily with the Insurance 
company. Yours, respectfully, 

"[Signed] Charles Voss." 

The draft referred to in the letter is in évidence, drawn on the Con- 
tinental National Bank of St. Louis, Mo., payable to the order of J. 
C. Thompson, indorsed as follows: "J. C. Thompson." "For collec- 
tion and crédit account of First National Bank, Sedalia, Mo. J. C. 
Thompson, Cashier." 

It seems that Thompson for some reason did not send a receipt to 
Voss for this money until the 31st day of August, 1893, wb-ich was 
found in a letter inclosed to him after his death. The receipt is as 
follows: 

"August 31st, 1893. 

"Kecelved of C. Voss $1,000.00, part payment on F. B. Reed loan of $2,500.00. 
"[Signed] J. O. Thompson." 

On the 13th day of September, 1892, Thompson wrote to défendant 
the following letter : 

"Edward L. Dobbins, Esq., Secretary, Newark, N. J.— Dear Sir: Some time 
ago I wrote you in référence to receiving a payment of $1,000.00 on the F. B. 
Reed loan for $2,500.00, and which is now in the name of Charles Voss, the 
présent owner of the farm. You expressed a willingness to receive a payment. 
of that amount, but nothing further was done In the matter. Mr. Voss has now 
left with us $1,000.00, to be applied on the loan, provided you accept it. Will 
you please take and advise me at once in regard to the matter, and, if you take 
the money, it will be remitted at once. Yours, truly, 

"[Signed] J. C. Thompson." 

On the 16th day of September, 1892, the défendant sent the follow- 
ing letter in answer: 

"Mr. J. C. Thompson, Sedalia, Mo.— Dear Sir: Your favor of the 13th inst. 
is received. In this instance we will, for reasons stated in our letter of Febru- 
ary last, accept at this time a payment of $1,000.00 on account of principal of 
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loan No. 13,508, Frank B. Heed & al., provlded the aecruefl lnterest Is pald on 
the $1,000.00 from September lst, at the time of payment of said $1,000.00. 
"Yours, truly, Edward L. Dobbins, Secretary." 

Thompson never remitted this $1,000 to the défendant, and nothing 
more was heard of the matter until after the lst of May, 1894, when 
Thompson failed in business, and fled the country, to the city of 
Mexico. The défendant refusing to crédit said note with said sum 
of $1,000, and asserting that the land in question is bound for the 
whole principal sum of |2,500, and interest thereon, the complain- 
ant filed this bill, asking to hâve said crédit allowed, and that she 
be permitted to redeem said land from said mortgage on the payment 
of $1,500 of the principal and whatever interest there may be due. 

It may be conceded to the contention of défendant that said Thomp- 
son was not the gênerai agent of the défendant at Sedalia, Mo., au- 
thorized by it to accept payment of the character in question, and 
therefore spécial authority to Thompson to receive this money should 
be shown. But it does seem to me that the correspondence between 
Thompson and défendant, under ail the circumstances of this case, is 
sufflcient to bind the défendant to such payment. In the letter of 
February 23, 1892, the défendant erpressed a willingness to Thomp- 
son to allow the payment, provided the same "is made to us, to- 
gether with interest to March 1, 1892." And in this letter they rec- 
ognized Voss as the owner of the land burdened with this debt. It 
is quite inferable that Thompson had, at some time between that and 
the lst of September, informed Voss of the willingness of défendant 
to accept this payment, provided the interest was paid according to 
the provisions of the mortgage bond. There was just as much con- 
sidération for défendant to permit the payment the lst of September 
as there was on the lst of March preceding, which were the dates of 
accruing semiannual interest. Accordingly, Voss sent to Thomp- 
son the draft for the $1,000 on the lst of September, 1892. Thomp- 
son, with his characteristic dilatoriness, did not advise défendant of 
the receipt of this money until the 13th day of September. In this 
letter Thompson called attention to the fact that défendant had ex- 
pressed a willingness to receive the payment of that amount; and 
he distinctly advised the défendant that "Mr. Voss has now left with 
us $1,000, to be applied on the loan, provided you will accept it." So, 
the défendant was thus advised of the fact that the $1,000 had been 
paid by said Voss to Thompson, and that Thompson then held the 
money. In the reply thereto, made by the défendant on the 16th day 
of September, it made no objection to the fact that Thompson had re- 
ceived this payment from Voss, instead of making the payment direct 
to the défendant, at its office in Newark, N. J., but the letter reaf- 
ârmed its willingness, "for reasons stated in our letter of February 
last," to accept the payment of $1,000, subject to the single proviso 
that the interest on the $1,000 should be paid from September lst, 
"at the time of payment of said $1,000." It thus recognized "the 
' payment of said $1,000" to Thompson ; that is to say, that the pay- 
ment to Thompson was perfectly satisfactory to it so far as the mode 
of payment was concerned, but added the requirement that it would 
expect interest thereon up to the time it received the money. 
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The évidence shows that the interest on the debt of $2,500 was 
paid up to the lst of September, 1892; and as no objection was made 
by Voss to such condition, and the presumption being, as Thompson, 
in respect of this negotiation, was acting both for Voss and the de- 
fendant, that he advised Voss of the receipt of this letter from de- 
fendant; and the défendant being thus advised that the debtor had 
paid this $1,000 to Thompson for it, it was its duty to hâve made in- 
quiry of Thompson thereafter as to what disposition he had made of 
this payment. But it does not appear that it ever corresponded 
with Thompson thereafter respecting this matter. Thus Voss, up to 
the time of his death, was left to repose upon the reasonable assump- 
tion that his $1,000 had been received by défendant, and that his 
principal debt had been reduced by that sum. And so was his widow 
and heir, the complainant, left to believe and trust, until the flight of 
Thompson and his défalcations became known to the public, that her 
property was not subject to a repayment of this debt of $1,000. And 
as, under the decree which the court will make in this case, the défend- 
ant will be accorded the interest, amounting to about $2.50, on said 
$1,000, from the lst day of September, 1892, to the 16th day of Sep- 
tember, 1892, the date when défendant said, in its letter, it would 
"accept at this time," exact justice will be done between thèse par- 
ties. Decree will accordingly be entered granting the relief prayed 
for in the bilL ' 



ILGENFRITZ v. MUTUAL BENEFIT LIFE INS. OO. OF NEWARK, N. J. 
(Circuit Court, W. D. Missouri, C. D. May 26, 1897.) 

i'ATMENTS TO UnAUTHOBIZBD AGENT. 

In 1885 plaintiff, through one T., obtained from défendant a loan of 
$25,000, secured by mortgage. At the maturity thereof the loan was ex- 
tended for five years, and, in considération of the extension, was made 
payable at defendant's office in New Jersey. As the interest coupons ma- 
tured, they were sent to the F. Bank, at plaintiff's résidence, in Missouri, 
of which bank T. was cashier, and the interest was collected by T. and 
remltted to . the défendant. Bef ore the maturity of the extended loan, 
plaintiff appiied to T. for permission to make a payment in advance of ma- 
turity, and, on T.'s assurance that it would be accepted, gave a check to 
the F. Bank for $7,000. T. did not remit the money to défendant, nor In- 
form it of the payment, but, while collecting interest on the reduced amount 
from plaintiff, accounted to défendant as for interest on the whole amount 
of the loan. A similar transaction took place later, when plaintiff paid $5,000 
to the bank. Défendant was not informed of the payments till T. ab- 
sconded, some time later, and the bank falled. Helâ, that the payments so 
made were not payments to the défendant, and plaintiff was not entitled 
to hâve them credited on the mortgage. 

G. W. Barnett, for complainant. 
Montgomery & Montgomery, for défendant, 

PHILIPS, District Judge. In 1885 the complainant, through James 
C. Thompson, of Sedalia, Mo., obtained from the défendant a loan 
of $25,000, secured by deed of trust upon real estate. On the ma- 
turity of the principal of this debt, she obtained, through said Thomp- 
son, an extension of the loan for five more years. Aa the coupons 
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of interest became due, they were forwarded by défendant company 
to the First National Bank of Sedalia, Mo., for collection, with ap- 
propriate indorsements thereon, authorizing the bank to collect the 
saine. Thompson was the cashier of said bank. When thèse cou- 
pons were paid by complainant, the money was forwarded by Thomp- 
son to the défendant, at Newark, N. J. Thèse payments of interest 
were made by checks given by complainant on said Sedalia bank, 
where she usually kept her deposits; or the money would be for- 
warded by the bank, and charged up to the account of the complain- 
ant, with her knowledge and consent. C. E. Ilgenfritz, the son of 
the complainant, seems to hâve had a gênerai power of attorney 
from her for attending to her business affairs. On the lst day of 
October, 1892, said C. E. Ilgenfritz called to see said Thompson, and 
made inquiry as to whether his mother would be permitted to make 
a payment on said note prior to maturity thereof, and upon the mère 
assurance of Thompson ne gave a check, in the name of his mother, 
M. D. Ilgenfritz, on the First National Bank, payable to the said 
bank or order, for the sum of $7,000, with the understanding that 
it was to be applied as a payment on said note. Thompson neither 
then applied to the défendant to obtain permission to receive such 
payment, nor did he at any time inform the défendant of the pay- 
ment of said sum of $7,000, or remit same to défendant. As the 
coupons of interest became due on the $25,000, the défendant, as 
hcretofore, sent the coupons to said bank for collection. Thompson, 
the cashier, would collect from complainant the interest on the basis 
of the réduction of the principal of the debt by the $7,000 payment, 
but would account to the défendant as though no part of the prin- 
cipal debt had been paid. On the 3d day of October, 1893, said C. 
E. Ilgenfritz, for his mother, and in her name, drew a check on the 
Citizens' National Bank of Sedalia, payable to said First National 
Bank or order, for the sum of $5,540, which was intended by him to 
be an additional payment of $5,000 on the principal sum of said 
debt, and the other $540 was to pay the then accrued interest upon 
the debt reduced by the former payment of $7,000, and took there- 
for the following receipt: 

"Sedalia, Mo., Oct. 3. 1893. 

"Received of Mrs. M. D. Ilgenfritz flve thousand dollars, part payment on loan 
held by Mut. Ben. Life Ins. Co. J. C. Thompson, Cas. 

"$5,000.00." 

On the 5th day of October, 1893, after the receipt of said $5,000, 
said Thompson wrote to the défendant, stating that complainant de- 
sired to make a payment on the principal of said debt, and asking 
permission, if she did, to reloan the money to some other person. 
He gave no intimation to the défendant of either of said prior pay- 
ments having been made. On the 9th of October, 1893, the défend- 
ant replied as follows: 

"We hâve your favor of the 5th lnst., written over the matter of the probable 
payment about to be made by Mrs. Ilgenfritz on account of the principal >£ 
her mortgage. In reply, we would say we prefer, lf payment 1s made by her, 
that the amount be sent to us. The company does not at présent désire to make 
other loans In your section." 
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The complainant continuée! thereafter to pay interest as thereto- 
fore on the basis of said supposed réductions of the principal debt, 
Thompson accounting to the défendant on the basis of the existence 
of the whole debt of |25,000. On the 4th of May, 1894, the said 
First National Bank of Sedalia failed, and went into the hands of a 
receiver. Thompson was insolvent, and fled the country. The flrst 
intimation that défendant had of the payaient of said sums of money 
by complainant was conveyed to it on the date of the failure of said 
bank, by the following telegram from said C. E. Ilgenfritz: 

"Sedalia, Mo., May 4, 1894. 

"Mutual Benefit Life Insurance Company, Newark, N. J.: At what dates 
dld you receive the two payments made in 1892 and 1893, aggregating $12,- 
000.00, on the Malinda Ilgenfritz mortgage on her property in Sedalia? Answer 
at my expense. 

"[Signed] C. E. Ilgenfritz." 

The défendant not having received said money so paid by com- 
plainant, and the principal of said debt becoming due and remaining 
unpaid, the complainant, Mrs. Ilgenfritz, filed her bill herein, alleg- 
ing a payment to défendant of f 12,000 on the principal of said debt, 
and making tender of the balance due thereon, praying to hâve said 
mortgage satisfled and the whole of the debt declared paid. The 
défendant has filed a cross bill asking for a foreclosure of the mort- 
gage. The question to be decided by the court is simply whether or 
not the payments made to the First National Bank of Sedalia were, 
in law, payments to the Mutual Benefit Life Insurance Company. 
The payments in question were made to the bank. The checks in 
the name of M. D. Ilgenfritz, the complainant, were written by her 
agent, C. E. Ilgenfritz. The one for f 7,000 was drawn on the First 
National Bank, in favor of said bank. The second one, for $5,000, 
was drawn on the Citizens' National Bank of Sedalia, in favor of the 
First National Bank. Both sums went to the First National Bank, 
and, without the knowledge or consent of the défendant, were cred- 
ited by the bank on its books to défendant, and were diverted by 
the bank to the crédit of some other debtor of the bank, with the 
exception of $5,000 later credited back to the défendant. But the 
entire sum of 112,000 was absorbed by the bank in its business. The 
évidence not only fails to show that Thompson individually received 
or appropriated a dollar of the money, but his direct testimony is 
that he did not The face of this transaction, therefore, is that "the 
$12,000 were paid by complainant to the First National Bank of Se- 
dalia. To entitle her to crédit therefor, the burden rests upon her 
to prove that the bank had authority from défendant to receive it, 
in the absence of ratification by défendant. There is scarcely a pre- 
tense for such a contention. It is not claimed that the bank had 
any express authority from the défendant to accept the payments. 
What is there, then, in the évidence to warrant a finding that such 
authority arose from implication? The only instances shown in 
which the bank hitherto had acted for the défendant were in collect- 
ing for it coupons of interest from Mrs. Ilgenfritz, and on other mort- 
gage bonds; but in every such instance the coupons were indorsed 
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by défendant and sent to the bank, to be collected by it in tbe reg- 
ular course of banking business. Botb on reason and authority, thèse 
transactions gave no colorable authority to the bank to collect any 
other debt or claim on behalf of the défendant. Padley v. Neill, 134 
Mo. 378, 35 S. W. 997; Klindt t. Higgins (Iowa) 64 N. W. 414; Se- 
curity Co. v. Douglass (Wash.) 44 Pac. 257. The only answer at- 
tempted on argument by complainant's counsel to be made to this 
embarrassing aspect of the case is that Thompson, by the course of 
dealing between him and the défendant, was held out to the public 
as its agent authorized to make such collections. If that were con- 
ceded, it could not help the complainant, because of the stubborn fact 
that the payments were not made to Thompson. He neither got nor 
appropriated the money. The fact that he may hâve consented to 
the appropriation of the money by the bank could upon no rule of 
law bind the défendant, as he had no express or implied authority 
to consent that the banking corporation might embezzle the défend- 
ante money. The only explanation made by 0. E. Ilgenfritz in his 
déposition respecting the payments is that he supposed, from what 
he had heard, that Thompson had authority to receive such pay- 
ments, and that he considered Thompson and the bank "the same." 
But neither his suppositions nor assumptions can conclude the ab- 
sent creditor, nor confound the individuality of Thompson and the 
corporate entity, the bank. If Thompson had in fact authority to re- 
ceive such payments, the debtor could exonerate herself from the 
demand of the principal only by payaient made directly to this agent. 
She could not, of her own motion, conclude the creditor by paying the 
money into the bank to the crédit of the défendant, even by the di- 
rection of the agent His agency would extend only to the taking of 
the money from the debtor, and not to an authorization of the debtor 
to make a deposit in any bank. The debtor so making the deposit 
would take the risk of the depositary accounting therefor. There is 
not in this case any évidence that Thompson even directed or re- 
quested 0. E. Ilgenfritz to make payment in the way he did to the 
bank. The checks are in Hgenfritz's handwriting. And conceding that 
Thompson had knowledge of such fact, and that he acquiesced therein, 
I know of no rule of the law of agency that such knowledge and rati- 
fication by the agent could bind the principal ; for the palpable rea- 
son that his agency extended only to the receipt of the money itself, 
and its transmission to the principal. In this view of the case, it is 
hardly necessary to enter upon any discussion of the question of the 
nature and extent of Thompson's agency. But there are a few con- 
spicuous facts, touching upon this issue, quite décisive to my mind. 
By the terms of the first mortgage bond, executed in 1885, the prin- 
cipal and interest were payable at the First National Bank of Se- 
dalia. But in the agreement for the extension of this loan, of date 
December 1, 1890, the complainant, over her own signature, stipulat- 
ed, in considération of the extension, that both principal and interest 
should be paid at the office of the Mutual Benefit Life Insurance Com- 
pany, in Newark, N. J. She is presumed, as a matter of law, to 
hâve been familiar with this provision of the extension agreement. 
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She was thereby advised that thé place of payment of tlie principal 
of this bond was at the office of the défendant, and not at the Sedalia 
bank. And therefore, when Thompson, or anybody else, should con- 
sent that the payment could be made at the bank in Sedalia, it was 
her duty, at her péril, and that of her agent, to know and see that 
the person or corporation to whom she made payment had authority 
to waive this explicit compact. More than that, the contract of ex- 
tension did not provide for any payment of the principal until the end 
of the flve years. It did not contain an option for an earlier payment. 
AU the lender sought by the loan was semiannual interest, and se- 
curity for the principal during that time. To pay any part of the 
principal prior to the expiration of the flve years would therefore re- 
quire the express consent of the créditer. Without one word of in- 
qniry as to whether Thompson had such consent, her agent paid to 
the bank her money, upon the bare assumption that ail that was nec- 
essary was to obtain Thompson's consent thereto. And from the évi- 
dence in this case, and other cases of like import before this court, 
it is qnite apparent that both Thompson and the bank were always 
open to receive anybody's money about that time. The very utmost 
that C. E. Ilgenfritz could testify to in this particular was that he had 
heard that Thompson had received such part payments, but could 
give only one instance, — that of one Woods. But an examination 
of the correspondance between défendant and Thompson shows that 
in every instance where payments had been made of the principal, 
and extensions made, Thompson applied to défendant respecting the 
matter; and in no instance does it appear that, with the knowledge 
or approval of défendant, did he ever assume, of his own motion, to 
receive such payments. The transaction with Woods did not occur 
until 1893, long after the payment of the f 7,000. It does not even 
appear that Hgenfritz made inquiry of Woods or anybody else as to 
the circumstances of any payments made by them, or ask Thompson 
one word respecting his authority. The bond on account of which 
payments were made was not at the Sedalia bank, nor was it, under 
the stipulation for extension, payable there. A debtor who thus pays 
without the précaution to see that the party to whom he pays holds 
the obligation does so at his péril. Cummings v. Hurd, 49 Mo. App. 
139; Englert v. White (Iowa) 60 N. W. 224, 225; Murphy v. Barnard, 
162 Mass. 72, 38 N. E. 29; Johnston v. Investment Co., 46 Neb. 480, 
64 N. W. 1100; Joy v. Vance (Mich.) 62 N. W. 140. The postulâtes 
laid down by Mr. Justice Field in Ward v. Smith, 7 Wall. 447, cover 
this case: 

"When the instrument is lodged with the bank for collection, the bank be- 
comes the agent of the payée or obligée to receive payment. The agency ex- 
tends no further, and withont spécial authority an agent can only receive pay- 
ment of the debt due his principal in the légal currency of the country, or in 
bills which pass as money at their par value by the common consent of the 
community. In the case at bar only one bond was deposited with the Farmers' 
Bank. That institution therefore was only agent of the payée for its collec- 
tion. It had no authority to receive payment of the other bonds for him, or 
on his account. Whatever ît may hâve received from the obligors to be ap- 
plied on the other bonds, it received as their agent, not as the agent of the 
obligée. If the notes hâve depreciated since in lts possession, the loss must 
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be adjudged between the bank and the depositors. It cannot fall upon the holder 
of the bonds." 

This case further holds that the collecting agent is limited by law 
to receive for the debt of his principal only that which the law dé- 
clares to be légal tender, or which, by the consensus of the business 
world, is considered and treated as money. It would be more than a 
pleasure to me, personally, if the facts and law of this case permitted 
me, to follow my sympathies, and relieve this complainant of the 
hardship of having to pay this money over again, provided she fails 
to collect it from the bank. But I must follow where the évidence and 
the law direct. It résulta that the issues on complainant's bill are 
found for the défendant, and the prayer of défendant in its cross bill 
is granted. Decree accordingly. 



MUTUAL BEN. LIFE INS. 00. OF NEWARK, N. X, v. MILES et aL 

(Circuit Court, W. D. Missouri, C. D. May 26, 1897.) 

Pbincipal and Aobnt — Existence of Aobnct — Payments to Assumed Agent. 
In 1887, défendants, through one T. as their agent, borrowed $3,000 of 
plaintiff, and gave a note therefor, payable at their résidence, in Missouri, 
in flve years, and secured by mortgage. In 1892 the loan was extended for 
five years, and, in considération thereof, made payable at plaintiff's office, 
in New Jersey. In 1894 défendants applied to T. to hâve him secure a re- 
lease of part 6t the mortgaged land, which défendants had sold, on payment 
of $1,000. Plaintiff informed T. that it would not release the land, but, if 
the title were satisfactory, it would accept payment of the $3,000 loan and 
make a new loan of $2,000 to défendants on the unsold land. Défendants 
then delivered to T. a check for $1,000, drawn to the order of a bank of 
which T. was cashier, and a new mortgage for $2,000, for which T. re- 
ceipted as cashier of the bank. Plaintiff did not release the $3,000 mort- 
gage, and knew nothing of thèse transactions till T. abseonded, some time 
later, when the $2,000 mortgage was found in the bank. Held, that the 
$1,000 was not paid to plaintiff, in fact or in law, and plaintiff was not bound 
to crédit the saine on its mortgage. 

G. W. Barnett, for complainant. 
Montgomery & Montgomery, for défendants. 

PHILIPS, District Judge. On the lst day of July, 1887, the de- 
fendants borrowed of the complainant the sum of $3,000, for which 
they executed to complainant their promissory note, payable five 
years after date, with 6 per cent, interest per annum, payable semi- 
annually on the lst days of January and July in each year. To se- 
cure the payment of this note, they executed a deed of mortgage on 
certain real estate, consisting of three lots in the city of Sedalia, Mo. 
This loan was effected by défendants through one James 0. Thomp- 
son, by sending in their application to the complainant company, 
containing the usual provisions that they constituted said Thompson 
their agent therefor. By the terms of the note, the same was made 
payable at the First National Bank of Sedalia, Mo., with exchange on 
New York City. On the lst day of July, 1892, on the application of 
défendants, this loan was extended by an agreement in writing for 
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an additional period of five years from July 1, 1892. This agree- 
ment provided, inter alia, that in considération of the extension both 
principal and interest should be paid, when due, at complainant's 
office in Newark, N. J. The lots in question belonged to the défend- 
ant Mary T. Miles, the wife of co-defendant, John E. Miles, who acted 
in thèse transactions as agent for his wife. On or about the lst 
day of March, 1894, the défendants made a contract of sale of one 
of said lots and 10 inches off of another thereof to one Drucker, and 
applied to said Thompson to hâve him obtain a release of the property 
so sold tô said Drucker from said mortgage deed on the payment of 
$1,000 on said $3,000 loan. Thereupon, on the 7th day of March, 
1894, Thompson wrote to the treasurer of the complainant, advising it 
of défendants' proposition, and asking their consent thereto; to which 
said treasurer made answer, on March 10, 1894, as follows: 

"Mr. J. 0. Thompson, Sedalia, Mo.— Dear Sir: Your favor of the 7th lnst. 
ls received. In reply, would sa^ that it is contrary to our rules to make re- 
leases of portions of mortgaged premises. If John B. Miles and wife will pré- 
pare and présent an application for a new loan of $2,000.00 upon the property 
they désire us to retain as seeurity, we will haye the same considered, and, if 
granted, new loan made and présent paid. I should receive some assurances 
that the Interest will be promptly paid in the future. 

"Yours, truly, Sam'l W. Baldwin, Ass't Treasurer." 

On the 16th day of March, 1894, Thompson wrote the following let- 
ter: 

"Samuel W. Baldwin, Ésq., Ass't Treas., Newark, N. J.— Dear Sir: Keferring 
to your favor of March lOth, conceraing loan to John E. Miles and wife for 
$8,000.00, upon which they désire to make payment of $1,000.00, and a release 
of part of the ground, I now hand you herein new application for a loan of 
$2,000.00 upon the ground mentloned in my letter of the 7th inst, which please 
submit, and advise me of your décision in the matter. 

"Yours, truly, J. O. Thompson." 

On March 21, 1894, the following telegram was sent: 

"Mr. J. O. Thompson, Sedalia, Mo.: Miles' application approved, subject to 
title. Edward L. Dobbins, Secretary." 

So far as complainant is concerned, this is the last heard of the 
matter by it until after the 4th day of May, 1894, at which time the 
said First National Bank of Sedalia, Mo., of which Thompson was 
cashier, failed, and was placed in the hands of a receiver, and Thomp- 
son fled the country to Mexico. The défendant John R Miles, with- 
out more, joined his wife in a deed of trust on the unsold portion of 
said lots to the complainant for the sum of f 2,000, and drew his check 
for the sum of $1,000 in favor of the First National Bank of Sedalia, 
and thereupon the bank passed the same to the crédit of the com- 
plainant, and absorbed the proceeds thereof in its business. At the 
time of the payment of said $1,000 as aforesaid, the following receipt 
was given therefor: 

"Received of Mrs. Fannie Drucker $1,000.00, to be applied on deed of trust 
of Mutual Benefit Life Insurance Company of Newark, N. J., as a release of 
lot 3 and 10 inches off of the east side of lot 2, in block 57, in Smith & Martin'» 
Second addition to the city of Sedalia, said deed of trust to be released within 
the présent month, and is recorded in Book 53, page 444, Records of Pettis 
County, Mo. 

"[Signed] J. O. Thompson, Cash." 

81F.— 3 
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After the failure of the bank and the flight of Thompson, the re- 
eeiver in charge of the bank found said $2,000 deed of trust among 
papere in the bank., 

The question to be decided is whether or not the said mortgage 
for $3,000 should be çanceled and satisfled by complainant, and the 
second deed of trust for $2,000 accepted by it. In other words, was 
the $1,000 paid to complainant in fact and in law? Because of the 
fact that Thompson had obtained the original loan for the défend- 
ants, and the application for extension thereof had been ma de and 
obtained through him, the défendants seem to hâve assumed that he 
was the proper person to apply to to effect the release of part of the 
mortgaged premises on the payment of the $1,000. It is not contended 
seriously, by reason of Thompson's office in effecting the loan for 
défendants, that authority could be implied in him to thereafter col- 
lect either the principal or interest on the bond. Englert v. White 
(Iowa) 60 N. W. 224; Cummings v. Hurd, 49 Mo. App. 147. The 
évidence fails to show that Thompson individually ever made collec- 
tion Of even the interest on the bond. As in the Ilgenfritz Case 
(decided contemporaneously herewith) 81 Ped. 27, the coupons were 
sent by the company, indorsed, to the First National Bank of Sedalia 
for collection in the usual course of banking business. The fact that 
défendants went to the bank, and paid the interest, and it was for- 
warded by Thompson, could give no claim of a colorable holding out 
by the company of Thompson as their gênerai agent for the collection 
of any money that any debtor might wish to pay on bonds to the 
complainant. More than that, the défendants had express notice that 
the principal of this bond was not payable at the First National Bank 
at the time the $1,000 was paid therein. The original contract ex- 
pressed in the bond provided for payment at said bank, but in con- 
sidération of the extension of the loan it was changea, and both prin- 
cipal and interest thereafter were made payable at the office of com- 
plainant in the city of Newark, N. J. The principal not being due 
when défendants proposed to make payment thereon, it could only 
be done by a conventional rearrangement between the obligors and 
the obligée. And especially must the presumption be indulged that no 
such altération of the mortgage bond could be effected whereby any 
part of the security could be released, without the express consent of 
the mortgagee. The exercise of such plenary power by the local 
agent would hâve been so extraordinary as to excite spécial wonder 
and inquiry of the mortgagors as to the authority of such an agent. 
Thompson did not even assume to so act when the défendants applied 
to him to effect such release on the payment of the $1,000. This is 
rendered absolutely certain by the déposition of défendant John R. 
Miles. He states in his déposition that after the sale was made to 
Mrs. Drucker he went to see Mr. Thompson, "to know if, by paying 
off $1,000, if that would release that place, and take it off that place, 
and leave the remaining $2,000 on the home place where we live. 
He said he would write immediately to the company, and find out." 
And he further admitted that Thompson showed him the letter re- 
<;eived from the company, which was evidently the letter of March 10, 
1894. This letter advised him that Thompson had no authority to 
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act in respect of this particular transaction, nnless specially author- 
ized thereto by the company. Accordingly, the défendants made out 
and sent through Thompson their application for a new loan of $2,000, 
which Thompson f orwarded in the letter of March 16, 1894. In this 
letter Thompson asked the treasurer to submit the matter to the Com- 
pany, and advise him of the décision. To this the secretary of the 
company made answer by telegram, saying, "Miles' application approv- 
ed, subject to title." This was the last ever heard of the matter by 
the company until after the collapse of the bank, and Thompson had 
fled. No title was submitted to the company, and no deed of trust 
nor money was forwarded to them, and no release of the flrst mort- 
gage was given by the company. If the $1,000 is to be regarded, as 
défendants claim, as payment on the $3,000 bond, it was not paid 
to the company at its office, as the contract of extension expressly 
stipulated it should be; and, if Thompson could be regarded as clothed 
with authority to receive it, the money was not paid to him, but to 
the bank, by check made payable to the bank, and a receipt was taken 
therefor from Thompson as cashier of the bank. This was done in 
the face of the fact that the authority of the bank to receive either 
the principal or interest of the debt had been revoked in considéra- 
tion of the extension agreement. Thompson never got the money, 
but the bank received and appropriated it. 

As the facts in the case show that this whole transaction, with the 
knowledge of défendants, was made to dépend upon the spécial ar- 
rangement, it is useless to discuss the suppositions of défendants re- 
specting the scope of Thompson's agency in effecting the loans of the 
company. The money was not paid to him, and there is not the 
shadow of authority that the bank had any agency to receive this 
money for complainant. The défendants, with a confused identity in 
law and fact of Thompson and the bank, elected to leave their money 
with the bank, and trust it to account therefor to the complainant. 
They thus constituted the bank their agent for this $1,000 payment, 
and must look to it for its recovery. Ward v. Smith, 7 Wall. 451. 

There is no évidence in this case to warrant the court in finding 
that Thompson directed the défendants to draw or hâve drawn the 
check on the bank as a method of payment to Thompson individually. 
And, if there had been such testimony, as matter of law Thompson 
had no authority as a claimed agent of complainant to receive or 
accept anything from défendants except money. He had no implied 
nor incidental authority to direct a payment to or deposit in the bank, 
sq as to bind the principal. When the check was made payable to 
the bank, and passed to complainant's crédit therein, the bank was 
insolvent in fact, and known to be so by Thompson. The money 
could not then be drawn out of the bank on the order of anyone save 
that of complainant, if ratifled by them. Thompson had no spécial 
or implied authority from complainant to check out its account. It 
does seem to me that if such a method of payment should be held to 
constitute payment to the absent creditor on a bond then in its pos- 
session, and payable by express agreement at its office in New Jer- 
sey, the court, instead of enforcing, would unmake, a contract. It 
results that the issues are found for complainant, and decree accord- 
ingly. 



00 81 FEDERAL REPORTER. 

CONTINENTAL NAT. BANK T. HEILMAN et aL 
(Circuit Court, D. Indiana. June 5, 1897.) 

1. Principal and Agent— Note Signed by Agents Individuallt. 

M. and H., who were the agents of the subscribers to a syndlcate formed 
to buy the securities of two railroads, executed to the O. Bank,, through 
whlch the finanoial opérations of the syndicate were carried on, a note for 
$100,000, which was headed "M.-H. Syndicate," and read: "On demand the 
undersigned promise to pay * * *, having deposited with said bank as 

collatéral security for this or any other liabillty of to the said bank 

* » « syndicate securities and agreement,"— signed by M. and H. in 
their own names. The loan was entered in the discount book of the bank 
as made to the M.-H. Syndicate. A guaranty taken by the bank described 
the note as the note of the M.-H. Syndicate, and demands for interest from 
time to time were addressed by the bank to the M.-H. Syndicate. Eélà, 
that the note was the obligation of the syndicate, and not the individual 
debt of M. and H. 

2. Evidence— Waiver of Objections— Court Kules. 

Rule 34 of the circuit court for the district of Indiana, requlring the flling 
of briefs on ail motions, demurrers, and exceptions, in default of which they 
are waived, does not apply to objections made on the trial to the competency 
of évidence contained in a déposition. 

8. Competency of Witnesses— Suit against Heirs— Agent of Décèdent— 
Fédéral Courts. 

Rev. St. § 858, does not provide for the case covered by the Indiana stat- 
ute (Rev. St. 1894, § 508; Rev. St. 1881, § 500) excluding, as against the 
heirs or représentatives of a décèdent, the testimony of one who lias acted 
as an agent in making or continuing a contract with such décèdent, and 
such statute is the rule of décision as to the competency of such testimony 
in the fédéral courts. 

4. Fédéral Courts— Jurisdiction — Suit to Charge Heirs— Limitation of 
Actions. 

The fédéral courts hâve original and inhérent jurisdiction, apart from 
any state statutes, to take cognizance of a suit by a creditor to charge heirs, 
devisees, and legatees, to the estent of the assets taken by descent or devise, 
with ancestral debts, and they are not restricted therein by state statutes 
limiting the time for bringing such suits, but the right to maintain such a 
suit may be lost by lâches, and a failure to proceed within the time limited 
by a state statute may be évidence of lâches. 

6. Lâches — Failure to Présent Claims against Décèdent' s Estate — Dé- 
préciation of Collatéral. 

When one who claims to be a creditor of a deceased person neglects for 
over three years to présent his claim, of which the représentatives of the 
décèdent are ignorant, and In that time collatéral securities held for the 
claim depreciate from more than its amount to much less, such creditor is 
guilty of lâches which bars him from proceeding in equity against the heirs 
and devisees of the décèdent. 

A. C. Harris, for complainant. 

Gilchrist & De Brûler and Duncan, Smith & Hornbrook, for dé- 
fendants. 

BAKER, District Judge. This is a suit brought by the complain- 
ant against the widow and heirs of William Heilman, deceased, to 
charge them, as devisees and legatees under the last will of the dé- 
cèdent, with the amount of a promissory note for $100,000, alleged 
to hâve been executed by the décèdent and David J. Mackey to the 
complainant. The note is as follows: 
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Maekey-Hellman Syndlcate. 
$100,000. New York, April 10, 1889. 

On demand the undersigned promise to pay to the Continental National Bank 
of New York or order, at their banking house, one hundred thousand dollars, 

for value received, with interest at the rate of per cent, per annum, hav- 

ing deposited with said bank, as collatéral security for this or any other Iia- 

bllity of to the said bank, the property stated below, with authority to sell 

the same, or any securities added thereto or substituted for the same, at any 
brokers board, or at public or private sale, at the option of said bank, on the 
nonperformance of this promise, and without notice; the proceeds, after de- 

ducting expenses, to be applied to the payment of indebtedness to the 

said bank, any surplus to be returned to , and holding liable for 

any deficiency. Market value this day. Syndicate securities and agreement. 

[Signed] D. J. Mackey. 

William Heilman. 
$2,094,000 Lou. Ev. & St. L. 2nd Mtg. bonds. 

9455 shs. do. do. Pfd. 

9017 " " " Oomm. 

1400 " 111. & St. L. B. & Coal Co. Pfd. stock. 

This note grew out of a transaction of the so-called "Mackey-Heil- 
man Syndicate." This syndicate was formed by a subscription paper, 
which is set out in the évidence. Its objects were to buy the se- 
curities of the Louisville, Evansville & St. Louis Railroad Company 
and those of the Illinois & St. Louis Railroad & Coal Company, to 
consolidate the two companies, and to issue the bonds and stock 
of the Consolidated company to the subscribers to the syndicate in 
proportion to the amount of their several subscriptions. The agree- 
ment provided that the securities should be purchased at the priées 
fixed therein. Heilman and Mackey were made, for that purpose, 
the agents of the subscribers to the syndicate agreement. The sub- 
scriptions were to be paid to the Continental National Bank as those 
agents called for them. The resulting securities were to be divided 
among the subscribers in proportion to the amounts of their sub- 
scriptions. The Continental National Bank was made the agent of 
the syndicate to receive the subscriptions, to receive the securities 
purchased, to cause them to be converted into securities of the Con- 
solidated company, and to make distribution of the new securities 
among the subscribers. In ail thèse matters, and in ail matters re- 
lating to the note in suit, Mr. Randolph, the président of the bank, 
acted for it as its agent with full authority. The syndicate agree- 
ment was dated February 11, 1889. On February 15, 1889, the com- 
plainant lent to the syndicate $50,000 on a note similar in ail re- 
spects to the one in suit. Both notes were guarantied by Mr. Bald- 
win by a separate instrument in writing. The bank took its pay 
for the f50,000 note out of the syndicate moneys, making no demand 
for payment upon Heilman or Mackey. On February 25, 1889, the 
draft of Heilman and Mackey for $112,000, with stock of the Illi- 
nois & St. Louis Eailroad & Coal Company attached (which stock had 
been bought by them for the syndicate), was paid by the bank out of 
syndicate funds. Subscriptions were made from time to time, and 
on April 8, 1889, Heilman and Mackey were in Boston securing fur- 
ther subscriptions. At this time they borrowed $100,000 from the 
Bank of North America. They had previously headed the subscrip- 
tions with $100,000 each. Upon borrowing the $100,000 from the 



38 81 FEDERAL REPORTER. 

Bank of North America, they jointly subscribed an additional $100,- 
000. They then applied to the complainant for more money, and it 
sent thém $100,000 to be used in purchasing the securities for the 
syndicate. Two days later Heilman and Mackey returned to New 
York, and the note in suit was then signed by them. The loan of 
the $100,000, as shown by the discount book of the bank, was made 
to the Mackey-Heilman Syndicate. The application for the loan 
is shown by the offering book of the bank to hâve been made by the 
Mackey-Heilman Syndicate. At the time the bank took the guar- 
anty of Mr. Baldwin for the payment of the loan he was one of the 
directors of the complainant, and one of the subscribers to the syn- 
dicate agreement. The guaranty described the note as that of the 
Mackey-Heilman Syndicate, and Mackey and Heilman were not men- 
tioned as makers of the note. The bank afterwards sent demands 
for interest to Mr. Baldwin, which were in every instance addressed 
to the Mackey-Heilman Syndicate. In no book entry or paper pro- 
duced in évidence was this note described by the complainant as the 
note of Mackey and Heilman, but always as the note of the Mackey- 
Heilman Syndicate. In every other case to be found in the offer- 
ing book of the bank the naine of the actual borrower is put down. 
This loan was made to the Mackey-Heilman Syndicate upon the 
pledge of the securities purchased by the syndicate. 

In my opinion, the évidence shows that the loan was made to the 
Mackey-Heilman Syndicate for syndicate purposes, and it was not 
understood to be, nor was it in fact, the individual loan or debt of 
Heilman and Mackey. They signed the note as agents of the syn- 
dicate. It was not understood at the time that they were to be lia- 
ble upon the note as for their own personal debt. The complainant 
has made no effort to collect the note from the syndicate, nor from 
Mr. Baldwin, the guarantor. Until légal recourse is exhausted, no 
suit in equity is maintainable against the heirs of a deceased maker 
of the note. Even though the note may hâve created a personal 
liability against Mackey and Heilman alone, and not a liability 
against the members of the syndicate, the court is of opinion that 
the subséquent conduct of the complainant shows that it became a 
subscriber to the syndicate for the amount of this loan. It made the 
distribution, designating itself as a subscriber to the syndicate to the 
amount of $100,000. It set apart to itself the share of securities to 
which it was entitled as such subscriber. It sent a copy of the 
distribution sheet, showing what it had done, accompanied by a 
letter written by Mr. Randolph to Mr. Heilman, asking him to advise 
the bank if what it had done was not satisfactory to him. Mr. Heil- 
man answered, but the complainant professes its inability to produce 
his letter. However, it is not claimed that Mr. Heilman expressed any 
dissent. The written évidence, and the conduct of the parties prior 
to Mr. Heilman's death, are in harmony with this view, and in con- 
flict with any other. After Mr. Heilman's death, there were some 
acts on the part of the bank inconsistent with the view that it be- 
came a subscriber to the syndicate. No notice of such purpose was 
communicated to the executrix of the Heilman estate, nor to any 
one interested therein, until after the estate had been finally set- 
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tled by the decree of the circuit court of Vanderburg county, Ind. 
Mr. Heilman died testate in that county September 22, 1890. His 
will was probated September 27, 1890, and letters testamentary there- 
on were issued to his widow, Mary Jenner Heilman. Notice of such 
appointment was immediately given in the manner provided by law. 
The estate was finally settled, and the executrix discharged on De- 
cember 16, 1893. At no time pending the settlement of the estate did 
the executrix, or any one of the défendants, hâve notice or knowl- 
edge of the existence of the note in suit, or of the alleged collatéral 
securities. 

The conduct of the complainant in respect to the note and securi- 
ties is inconsistent with its présent contention, and the conduct of 
Mr. Heilman is explainable only on the theory that he regarded his 
liability on the note as extinguished, and that he had no claim upon 
the securities which had been taken by the bank upon their distri- 
bution. After Mr. Heilman's death, the complainant dealt with thèse 
securities by exchanging a part of them for other securities as though 
it was the absolute owner of them. The excuse offered is that it un- 
derstood that Mr. Baldwin was the agent of Mï. Heilman in respect 
of thèse securities, and that Mr. Baldwin assented to such exchange. 
The évidence of such agency is of doubtful and uncertain character; 
and, even if he was such agent, the death of Mr. Heilman terminated 
such agency. Knowing of his death, the complainant was bound to 
know and did know that Mr. Baldwin had no right to speak for a 
dead man. So, unlesB complainant was the absolute owner of thèse 
securities, its conduct in making such exchange was wrongful and 
fraudulent. The court prefers to explain the conduct of the com- 
plainant on the theory that it had become the owner of the securities, 
and thus rightfully exchanged a part of them, rather than to impute 
fraudulent and wrongful conduct to it. The failure to collect the 
note is sought to be explained by the testimony of Mr. Randolph to 
the effect that after the making of the note and the distribution of 
the securities Mr. Heilman told the witness that he wanted to let the 
note run because the securities would at any time be worth more than 
enough to pay it off. The counsel for the défendants at the hearing 
moved to suppress so much of the déposition of Mr. Randolph as de- 
tailed the statements of the décèdent to him in relation to the note 
and securities on the ground that the witness was in such interviews 
acting as the agent of complainant in making and continuing the 
contract. Counsel for complainant insist that the objection so taken 
is waived under rule 34 of this court. This rule is as follows: 

"Ordered, that ail motions, demurrers, and exceptions hereafter flled must 
be supported by written or printed briefs, to be flled in duplicate with such 
motion, demurrer, or exception. Failure to file such briefs shall be deemed a 
waiver." 

This rule was not intended to apply, nor has it ever been construed 
by the court as applying, to objections made, on the trial or hearing, 
to the competency of évidence contained in a déposition. Where 
the objection seeks the suppression of the déposition for some curable 
defect, a motion to suppress is required to be made seasonably be- 
fore the trial or hearing. But when the objection goes solely to the 
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competency of particular parts of the déposition, and when the ob- 
jection of incompetency cannot be avoided by retaking the déposi- 
tion, it has been the constant and uniform practice of the court to 
consider and décide upon such objections during the progress of the 
trial. 

Counsel further insist that Mr. Eandolph is not a party, under sec- 
tion 858, Rev. St. U. S., and is not excluded by the proviso; citing 
Potter v. Bank, 102 U. S. 163; Bank v. Jacobus, 109 U. S. 275, 3 
Sup. Ct. 219; and Snyder v. Fiedler, 139 U. S. 478, 11 Sup. Ct. 583. 
The statute is as follows: 

"In the courts of the United States no witness shall be excluded in any ac- 
tion on account of color, or in any civil action because ne is a party to or in- 
terested in the issue tried: provided, that in actions by or against executors, 
administrators or guardians, in which judgment may be rendered for or against 
them, neither party shall be allowed to testify against the other, as to any 
transaction with, or statement by, the testator, intestate or ward, unless called 
to testify thereto by the opposite party, or required to testify thereto by the 
court. In ail other respects the laws of the state in which the court is held 
shall be the raies of décision as to the competency of witnesses in the courts 
of the United States in trials at common law, and in equity and admiralty." 

In Potter v. Bank, supra, it is held that in an action against an 
executor in bis représentative capacity a witness who was inter- 
ested in the issue, but was not a party thereto, was compétent, and 
his évidence admissible. 

In Bank v. Jacobus, supra, a creditor had obtained judgment 
against one Patterson. He levied on capital stock in a corporation 
claimed by Jacobus under an assignment from Patterson, and in the 
original suit summoned Jacobus, as garnishee of Patterson, to an- 
swer. Pending thèse proceedings, Patterson died, and his adminis- 
trator was substituted as défendant. Jacobus and the administrator 
were offered as witnesses on Jacobus' behalf in regard to transac- 
tions at the time of the assignment. It was held that each was a 
compétent witness on his own motion, notwithstanding the proviso 
to section 858." The court said: 

"The real issue was between the bank and Jacobus, and consequently the 
case is within the first clause of section 858, which provides that 'No witness 
shall be excluded * * * in any civil action because he is a party to or inter- 
ested in the issue tried.' Within the meaning and object of the proviso, this 
Is not an action by or against an administrator, in which judgment may be 
rendered for or against him." 

In Snyder v. Fiedler, supra, the administratrix of her husband's 
estate commenced suit to recover a claim alleged to be due the es- 
tate. She resigned, and was discharged, and an administrator de 
bonis non was appointed and qualified, and appeared, and obtained 
leave to prosecute the suit as plaintiff therein. It was held that she 
was a compétent witness for the plaintiff at the trial. 

Thèse cases décide that no witness can be excluded because he 
is a party to or interested in the issue. The objection to the testi- 
mony of Mr. Eandolph is not upon èither of thèse grounds. The ob- 
jection is that he was the agent of complainant in making and con- 
tinuing the contract involved in suit. The last clause of section 858 
makes the law of the state the rule of décision in ail other respecta 
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than those provided for in the preceding part of the section. The 
statute of this state (Eev. St 1894, § 508; Rev. St. 1881, § 500) 
provides that: 

"No person who shall hâve acted as an agent In the maklng or continuing of 
a contract with any person who may hâve died, shall be a compétent witness 
in any suit involving such contract, as to matters occurring prior to the death 
of such décèdent, on behalf of the principal to such contract against the légal 
représentatives or heirs of such décèdent, unless ne shall be called by such heirs 
or légal représentatives." 

Section 858 does not provide for the case covered by the state stat- 
ute. Neither section 858 nor the construction placed upon it by 
the cases cited supra affects the application of the state law to the 
question of the competency of the agent to testify for his principal. 
Mr. Randolph was confessedly the agent of the complainant both in 
making and continuing the contract in suit. The state law is made 
the rule of décision, and under that law his testimony as to matters 
occurring prior to Mr. Heilman's death is incompétent, and must be 
disregarded. 

On the compétent évidence in the case the court is of opinion that 
the loan was made to the Mackey-Heilman Syndicate, and not to 
Mackey and the décèdent, and that the complainant, after the exé- 
cution of the note, became a subscriber to the syndicate in the amount 
of the note, and accepted its pro rata share of the securities in sat- 
isfaction of the loan evidenced by the note. But, if the entire testi- 
mony of Mr. Randolph were held compétent, the court could not 
reach any other conclusion. The written évidence, coupled with the 
conduct of the complainant, ought not to be explained away by the 
uncertain memory of witnesses who speak to matters which death 
prevents the décèdent from contradicting or explaining. 

But there is another ground equally fatal to the complainant's right 
of recovery. Counsel for complainant bottom the bank's right of 
recovery upon the statute of this state concerning the liability of 
heirs, devisees, and legatees for ancestral debts. The statute (Rev. 
St. 1894, § 2465; Rev. St. 1881, § 2310) provides that no action shall 
be brought by complaint and summons against an executor or ad- 
ministrator for the recovery of any claim against the décèdent, but 
the holder thereof, whether such claim be due or not, shall file a 
succinct statement thereof in the office of the clerk of the court in 
which the estate is pending; and, if such claim is filed after the expira- 
tion of one year from the giving of notice by the executor or adminis- 
trator of his appointaient, it shall be prosecuted solely at the cost of 
the claimant, and, if not filed at least thirty days before final seule- 
ment of the estate, it shall be barred, except as hereinafter provided in 
cases of liabilities of heirs, devisees and legatees. The statute (Rev. 
St. 1894, § 2597 ; Rev. St. 1881, § 2442) provides: 

"That the heirs, devisees and distributees of a décèdent shall be liable to the 
extent of the property received by them from such decedent's estate, to any 
creditor who.se claim remains unpaid, who, six months prior to such final set- 
tlement, was insane, an infant, or out of the state; but such suit must be 
brought within one year after the disability is removed; provided, that suit 
upon the claim of any creditor out of the state must be brought within tw» 
years after such final settlement." 
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ït is insisted that a new right of action is created by the state stat- 
ute, that it is équitable in its nature, and is enf orceable in the na- 
tional courts of equity to the full extent of the équitable rights thus 
created. The national courts, upon their equity side, will not only 
give équitable relief according to the ancient and original jurisdic- 
tion of the high court of chancery of England, but will also enforce 
aDy new équitable right created by a state statute. The question for 
solution, then, is this: Has the statute of this state created a new 
right or liability of an équitable nature against heirs and de visées 
for ancestral debts unknown to the equity jurisprudence of the na- 
tional courts? It is undoubtedly true that an action at common law 
will not lie against an heir or devisee for the recovery of any debt 
or liability of the ancestor, unless the ancestor has expressly bound 
himself and his heirs in an instrument under seal, and then only to 
the extent of assets by descent from the obligor. But the jurisdic- 
tion of a court of equity to entertain a bill on behalf of a creditor 
and ail others who may choose to make themselves parties, to charge 
the heirs and devisees with the payment of the ancestor's debt to 
the extent of assets by descent, is undoubted. Adams, Eq. (3d Am. 
Ed.) 570; Story, Eq. PL & Prac. §§ 99-102, 106; 2 Beach, Mod. 
Eq. Jur. §§ 1039, 1040; 2 Woerner, Adm'n, §§ 575, 576; Stratford 
v. Ritson, 10 Beav. 25; Payson t. Hadduck, 8 Biss. 293, Fed. Cas. 
No. 10,862; Jobnston v. Roe, 1 Fed. 692; Chewett v. Moran, 17 Fed. 
820; Riddle v. Mandeville, 5 Cranch, 322; Williams v. Gibbes, 17 
How. 238, 254, 255; Public Works v. Columbia Collège, 17 Wall. 
521; Borer v. Chapman, 119 U. S. 587, 7 Sup. Ct. 342. 

In Williams v. Gibbes, supra, the suprême court say: 

"Now, the principle Is well settled, in respect to thèse proceedings In chan- 
cery for the distribution of a common fund among the several parties inter- 
ested, either on the application of the trustée of the fund, the executor or ad- 
ministrator, legatee, or next of kin, or on the application of any party in inter- 
est, that an absent party, who had no notice of the proceedings, and not guilty 
of willful lâches or unreasonable neglect, will not be concluded by the decree 
of distribution from the assertion of his right by bill or pétition against the 
trustée, executor, or administrator; or, in case they hâve distributed the fund 
in pursuance of an order of the court, against the distributees. David v. 
Frowd, 1 Mylne & K. 200; Greig v. Somerville, 1 Russ. & M. 338; Gillespie 
v. Alexander, 3 Russ. 130; Sawyer v. Birchmore, 1 Keen, 391; Shine v. Gough, 
1 Bail & B. 436; Finley v. Bank, 11 Wheat. 304; Story, Eq. PI. § 106; Wis- 
wall v. Sampson, 14 How. 52, 67." 

The gênerai principle governing courts of equity in proceedings 
of this description is more clearly stated by Sir John Leach, M. R., 
in David v. Frowd, supra, than in any other case that has corne un- 
der my notice. The master of the rolls, in the course of his opinion, 
observed : 

"That if a creditor does not happen to dlscover the proceedings in the court 
until after the distribution has been actually made, by the order of the court, 
amongst the parties having, by the master's report, an apparent title, although 
the court will protect the administrator who has acted under the orders of the 
court, yet, upon a bill flled by this creditor against the parties to whom the 
property has been distributed, the court will, upon proof of no willful default 
on the part of such creditor, and no want of reasonable diligence on his part, 
compel the parties défendants to restore to the creditor that which of right be- 
longs to him." 
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In Public Works v. Columbia Collège, supra, the suprême court 

say: 

"The juridiction of a court of equity to reach the property of a debtor justly 
applicable to the payment of his debts, even when there ls no spécifie lien on 
the property, is undoubted. It is a very anclent jurisdiction, but for its exer- 
cise the debt must be clear and undisputed, and there must exist some spécial 
eircumstances requiring the Interposition of the court to obtain possession of 
and apply the property. Unless the suit relate to the estate of a deceased per- 
son, the debt must be established by some judlcial proceeding, and it must gen- 
eraUy be shown that légal means for its collection hâve been exhausted. In 
ail cases we believe property pledged or conveyed for the payment of the debt 
must be flrst applied. The rule requiring the existence of spécial eircum- 
stances bringing the case under some recognized head of equity jurisdiction 
should not only be insisted upon with rigor whenever the property sought to 
be reached constitutes, as hère, assets of a deceased debtor which hâve already 
been subjected to administration and distribution; but some satisfaetory ex- 
cuse should be given for the failure of the créditer to présent his claim, in the 
mode prescribed by law, to the représentative of the estate before distribution." 

In Borer v. Chapman, supra, Mr. Justice Matthews, speaking for 
the court, observes: 

"Such assets were impressed with a trust which such creditor had a right 
to hâve administered for his beneflt. It is upon the ground of such a trust 
that the jurisdiction of courts of equity primarily rests in administration suit^, 
and in creditors' bills brought against administrators or executors, or, after 
distribution, against legatees, for the purpose of eharging them with liability 
to apply the assets of the décèdent to the payment of his debts. As a part of 
the ancient and original jurisdiction of the courts of equity, it is vested by the 
constitution of the United States, and the laws of congress in pursuance there- 
of, in the fédéral courts, to be administered by the circuit courts in contro- 
versies arising between citizens of the différent states." 

Thèse authorities clearly show that this court is possessed of 
original and inhérent jurisdiction to take cognizance of a suit by a 
creditor to charge heirs, devisees, and legatees, to the extent of as- 
sets taken by descent or devise, with ancestral debts. The state 
statute created no new right, and this court, in cases of this sort, 
will administer the law of its own forum as settled by the décisions 
of the suprême court. It was well said by judge, now Mr. Justice 
Brown, in Chewett v. Moran, supra: 

"The jurisdiction of the fédéral courts cannot be ousted or impaired by any 
provision of a state law requiring creditors to appear before a state court, and 
présent their claims." 

Hence this court was open to the complainant, while the estate 
was pending, to prosecute his claim hère to final judgment, but when 
final judgment was obtained it would be satisfied in due course of 
administration in the state court. The assets of the estate could not 
be levied upon in the hands of the executor or administrator. Byers 
v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906. 

The complainant, being a nonresident, was not bound to bring 
its suit hère, pending the settlement of the estate, nor to présent its 
claim in the court which had jurisdiction of the settlement of the 
estate. Such failure is not treated by the suprême court as an ab- 
solute bar to its bill, but only as évidence of lâches requiring ex- 
planation and excuse. As the nonresident creditor is not bound 
to prove his claim in the court exercising probate jurisdiction over 
the estate, he is not restricted nor aided by the other provisions of 
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the act requiring ail daims to be prosecuted against the heirs within 
a limited time. In Johnston v. Roe, supra, it is held that a na- 
tional court will assume équitable jurisdiction of a suit by a re- 
ceiver of a bank against the heirs of an estate which had been set- 
tled by the decree of the state court having probate jurisdiction to 
charge such heirs with a debt of the décèdent, although the debt was 
barred by the statute of limitations of the state. In Chewett v. 
Moran, supra, it was held that it was not a bar to the maintenance 
of a bill in equity against heirs in a national court that the estate 
of the ancestor had been administered in the probate court of the 
state; that commissioners had been appointed to audit claims against 
the estate; that a time had been limited within which ail claims must 
be proven; and that the complainant had not appeared before such 
commissioners, nor offered to make prôof of the debt, notwithstand- 
ing the law of the state declared that ail claims against such estate 
not so presented should be forever barred. It was further held that 
the failure to présent such claim was évidence of lâches, and that the 
burden was on the complainant to excuse the same. 

Thèse cases settle the doctrine that the statute of a state prescrib- 
ing the time within which a suit must be brought against heirs to 
charge them with an ancestral debt cannot be invoked for their pro- 
tection in the national courts. If such a statute will not mure to 
their protection, can it be invoked to charge them with a liability 
which is barred by lâches? The court is of opinion that the state 
statute neither adds to nor takes from the ancient and original ju- 
risdiction of this court in suits to charge heirs with ancestral debts. 
The right to maintain such suit dépends on the question whether the 
complainant is chargeable with lâches. The failure to présent such 
claim in the court having probate jurisdiction is évidence of négli- 
gence which the complainant must excuse before he can recover. See 
authorities, supra. There is no évidence in this case relieving the 
complainant from the imputation of lâches. The complainant knew 
of the death of Mr. Heilman within a few days after it occurred. It 
knew that his estate would be settled in the court of this state hav- 
ing probate jurisdiction over the same. It knew, if its présent con- 
tention is true, that the estate had more than fl00,000 worth of se- 
curities that ought to be inventoried and sold subject to complain- 
ant's claim. The estate was pending for more than three years be- 
fore final settlement. Thèse securities, for nearly three years after 
Mr. Heilman's death, were worth from fifteen to thirty thousand 
dollars more than the amount of the note. The claim was not pre- 
sented to the executrix, and its existence was unknown to her and 
to the heirs. No excuse is offered for this great delay, and no notice 
was given to any one interested in the estate until the securities had 
become nearly worthless. It is difficult to find a case of more in- 
excusable lâches, and, in my judgment, a court of equity ought not 
now to impose the great loss arising from such négligence upon the 
défendants. 

The bill will be dismissed for want of equity, at complainant's 
costs. 
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GROMMES et al. v. SULLIVAN. 

(Circuit Court of Appeals, Seventh Circuit. June 17, 1897.) 

No. 374. 

L Corporations — Power to Cohtkact Debts— Negotiable Instruments. 
Corporations authorized to do a particular business, unless specially de- 
nled the power, hâve implied authority to contract debts in the legitimate 
transaction of the business authorized; and the power to contract debts, 
under the American rule, carries with it power to give negotiable notes or 
bills in payment or as security for such debts, unless that power ls ex- 
pressly denied. 

2. Building and Loan Associations — Powbb to Contract Debts — Neootia- 
ble Instruments. 

A building and loan association, empowered expressly or by implication 
to incur debts in various ways, as to its secretary for his services, to with- 
drawing members, to the représentatives or beneflciaiies of deceased mem- 
bers, etc., and to purchase, sell, or mortgage real estate, has by implica- 
tion power to exécute the customary évidences of Indebtedness, including 
negotiable paper. 

8. Bame— Authoritï of Vice Président. 

Where a building and loan association has implied power, under ordinary 
circumstances or in the usual course of its business, to exécute negotiable 
obligations, a bona fide purchaser of a particular obligation executed by the 
vice président has a right to présume that it was executed under circum- 
stances glving the requisite authority. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

This appeal is from a decree dismissing the intervening pétition of the appel- 
ants, John B. Grommes and Michael Ullrich, In the case of Towle v. Invest- 
ment Soc., 78 Fed. 688, wherein William K. Sullivan had been appointed 
receiver of the assets of the society. The case was submitted and heard upon 
the pétition, answer, and a stipulation of the parties. The substance of the 
pétition is that George F. Montgomery, being indebted to the appellants in the 
sum of $1,608.47, on October 5, 1893, executed to them the following accepted 
draft: 

"$1,608.47-100 Chicago, Oct. 4, 1893. 

"Sixty days after date pay to the order of Grommes & Ullrich one thousand 

six hundred eight and 47-100 dollars, value received, and charge to aceount of 

"George F. Montgomery. 
"To the American Building & Loan Society, Owlngs Building." 
The acceptance written upon the face of the draft being as follows: 
"10— 6— '95. Accepted. Am. B., L. & I. Soc'y, F. B. Modica, V. P." 

It is alleged that prior to the delivery of the acceptance the appellants had 
from time to time taken from Montgomery "various and sundry other accepted 
drafts," drawn upon, and which at their maturity had been severally paid by, 
the American Building, Loan & Investment Society; that at the time when 
the first of the drafts had been taken from Montgomery in satisfaction of the 
amount whlch he owed the appellants, they had been advised by F. B. Modica, 
as the agent of the society, that Montgomery was a creditor of the society, 
and that his drafts upon it were good, and would be met at maturity; that 
each of the earlier drafts was accepted by the association "by F. B. Modica, 
its vice président, in manner and form precisely similar to the acceptance on 
the face of the draft of October 4, 1893, aforesaid"; that "Modica was, at the 
time, in full charge and control" of the society, "and in ail business matters, 
so far as your petitioners were concerned, he was the chief managing officer of 
the said society." It is further alleged that, the draft not having been paid at 
maturity, the petitioners in December, 1893, began in the superior court of 
Cook county an action at law, and proeured a writ of attachment to be issued 
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and levled upon real property of tbe society in the county of La Salle, III.; 
that the attachment was a first and valid lien upon that property, which was 
worth more than the amount of the demand. The pétition eoncludes with an 
offer to dismiss the proceedings in the superior court of Cook county, and to 
release the attachment, if leave to file the pétition be granted, and the receiver 
ruled to answer the saine within a short day. 

The receiver answered, admitting the averments of fact in the pétition, but 
alleging that when the draft was accepted Montgomery was not, and had not 
since been, a créditer or member or stockholder of the society; that by the 
by-laws of the society, of which the articles defining the powers of the prési- 
dent and vice président are set out, Modica had no authority to sign, and that 
the society had no right or power to exécute, the acceptance. The by-laws 
referred to read as follows: "It shall be the duty of the président to préside 
at ail meetings of the shareholders and of the board of directors, to sign ail 
certificates of stock, and to sign ail releases of mortgages, and he shall do ail 
other duties usually pertaining to tbis office." ''The vice président shall per- 
forai ail the duties of the président in his absence. In case of any vacancy in 
that office he shall be ex officio président until the vacancy is fllled." 

The stipulation of the parties is to the effect that the copy of the by-laws 
set out in the answer is correct; that the petitioners, when the accepted draft 
was delivered to them, had no knowledge that such were the by-laws, other 
than the gênerai knowledge imputed to them from the nature of the society; 
that It ls true, as alleged in the answer, that the society was not and had not 
been indebted to Montgomery, of which fact, and that he was not a member 
or stockholder of the society, the petitioners were ignorant until the date of 
the stipulation. The American Building, Loan & Investment Society was in- 
corporated on November 22, 1888, under the act of the gênerai assembly of 
Illinois entitled "An act to enable associations of persons to become a body 
corporate to raise funds to be loaned only among the members of such associ- 
ation," which went into force July 1, 1879. 1 Starr & C. Ann. St. (2d Ed.) 
c. 32, §§ 108-134. 

Frederick S. Winston and James F. Meagher, for appellants, 
Lorin C. Collins and Wm. Meade Fletcher, for appellee. 

Before WOODS, JENKLNS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

We are of opinion that, under the law of its création, the American 
Building, Loan & Investment Society had power to exécute negotiable 
paper. The rule is well established that corporations authorized to 
do a particular business, unless especially denied the power, hâve 
implied authority to contract debts in the legitimate transactions of 
the business authorized; and the right to contract debt, it is the 
equally well settled American rule, carries with it the power to give 
negotiable notes or bills in payment or security for the debts, unless 
that power is expressly denied. Rees, Ultra Vires, § 100; Green's 
Brice, Ultra Vires, p. 253; Daniel, Neg. Inst. §§ 381, 382; Mor. Priv. 
Corp. §§ 350, 351. The décisions upon the subject are numerous, and 
many of them are cited in the footnotes to the texts referred to. 
With respect to municipal corporations the suprême court of the Unit- 
ed States has established a différent doctrine (Police Jury v. Britton, 
15 Wall. 566; Merrill v. Monticello, 138 U. S. 673, 11 Sup. Ct. 441); 
but for further exception to the rule as stated there seems to be no au- 
thority in thls country. 

In the usual course of its business the American Building, Loan 
& Investment Society was empowered, expressly or by implication. 
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to ineur debt in various ways^— as, for example, to itB secretary for 
his services, to withdrawing members, to the représentatives or béné- 
ficiâmes of deceased raembers, and to others; strangers to the associa- 
tion, for stationery, office supplies, office rent, for real estate to be 
used as a place of business; and by express provision it was author- 
ized "to purchase at any sheriff's or other judicial sale, or at any other 
sale, public or private, any real estate" in which it had an interest, 
"and the real estate so purchased, to sell, convey, lease, or mortgage, 
at pleasure, to any person or persons whatsoever." This power to 
mortgage its real estate imported, necessarily, the power to borrow 
or in some way to beoome indebted. It had power, also, to receive 
from its vendees negotiable notes for the price of real estate sold, and 
f rom its members like notes for loans made tô them, and the notes so 
acquired it had the right to sell, to pledge, and to indorse. In short, 
its right to incur debt and to exécute the customary évidences of 
indebtedness was not exceptional or extraordinary, but pertained to 
the ordinary line and scope of the business which it was organized to 
do. It was compétent, and doubtless would hâve been wiser, for the 
législature to hâve provided that such. societies should not hâve power 
to bind themselves by negotiable promises or contracts, into the con- 
sidération of which, when in the hands of a good-faith purchaser, 
there can be no inquiry; but it is not for the courts to put upon the 
powers granted a restriction which would be inconsistent with an 
established rule of construction, from which, presumably, the législa- 
ture intended no departure. 

The power of the society to exécute notes or bills for the various 
purposes suggested being conceded, and- there being no ground for 
questioning the authority of Modica as vice président to sign the name 
of the society to such obligations executed in the regular course of 
business, the case cornes within the rule that, when a corporation has 
power— "under any circumstances," as some of the cases say, and 
certainly when it has power under ordinary circumstances, or in the 
usual course of its business — to exécute negotiable obligations, the 
bona fide purchaser of a particular obligation has a right to présume 
that it was executed under circumstances which gave the requisite 
authority. Gelpcke v. City of Dubuque, 1 Wall. 175; Eailway Co. v. 
McCarthy, 96 TJ. S. 258-267; County of Maçon v. Shores, 97 U. S. 
272-279; Bissell v. Eailway Co., 22 N. Y. 258; Monument Nat. Bank 
v. Globe Works, 101 Mass. 57; Webster v. Machine Co., 54 Conn. 394, 
8 Atl. 482; Bank v. Young, 41 N. J. Eq. 531, 7 Atl. 488. It is admit- 
ted in the answer that the appellants réceived the acceptance in 
question of Montgomery "for a bona fide indebtedness," and, whether 
that be regarded as meaning in discharge of or only as collatéral 
security for the debt, it made the appellants purchasers for value 
(Swift v. Tyson, 16 Pet. 1-18; Eailroad Co. v. National Bank, 102 U. 
S. 14) ; and, in the absence of proof that they purchased with knowl- 
edge or notice that the acceptance was without considération, or 
was otherwise wrongfully obtained, gave them the rights of good- 
faith purchasers. King v. Doane, 139 U. S. 166, 173, 11 Sup. Ct. 
465; Bank v. Hoïm, 34 U. S. App. 472, 19 C. 0. A. 94, and 71 Fed. 489. 

The chief contention of the appellee is that the American Build- 
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ing, Loan & Investment Society is not a trading or manufacturing 
corporation, that building and loan associations are essentially cor- 
porate partnerships, and that the officers thereof hâve no more au- 
thority to bind them by negotiable paper than bas a member of a 
nontrading partnership to make such paper in the firm name. Nu- 
merous authorities are cited in support of thèse propositions. Of 
the English cases referred to it is enough to observe that they proceed 
upon the theory that a corporation, without spécial authority, express 
or implied, cannot make, accept, draw, or indorse bills or notes. 
That is not the American rule. The.only American cases cited, which 
need be mentioned, are State v. Oberlin Building & Loan Ass'n, 35 
Ohio St. 263, and Christian's Appeal, 102 Pa. St. 184. Thèse cases 
are not in point. In the flrst, the procédure was by quo warrante 
against the society for an abusé of its powers, and involved no question 
of the validity of a corporate obligation in the hands of an innocent 
purchaser. The Pennsylvania case had référence to the rights of the 
members in the distribution of the assets of an insolvent company, 
and contains nothing which can be regarded as bearing upon the 
question now under considération. See Davis v. Building Union, 32 
Md. 285. 

It follows that the decree below must be reversed, and, accordingly, 
it is ordered that the decree entered be set aside, and a decree given 
for the interveners for the amount of the acceptance, with interest. 



BEOWN et al. v. REED MANTJF'G 00. 

(Circuit Court, N. D. New York. June 5, 1897.) 

i. Patents— Construction op Claims— Inpringbment. 

A elaiin for a pan or other vessel having its perpendicular sides provided 
with a "continuous loop" to form "continuous parallel flanges" and an in- 
termediate "continuous zinc plate" is infringed by a vessel made of two 
tin plates and two zinc strips, soldered together, because the vessel is too 
large to be made conveniently of one pièce. 
3. Same— Improved Pans. 

The Brown patent, No. 480,555, for an Improved pan or other vessel, con- 
strued, and held valid and infringed.' 

This was a suit in equity by Tristam D. Brown and others against 
the Beed Manufacturing Company for alleged infringement of a pat- 
ent relating to pans and other vessels. On flnal hearing. 

F. H. Hamlin, A. C. Paul, 0. G. Hawley, and C. H. Duell, for 

complainants. ■: 

George B. Selden, for défendant. 

OOXE, District Judge. The character of the invention of the 
BroWn patent, No. 480,555, is'Sufflciéntly indicated by the claim. The 
claim is : 

"As an improved article of manufacture, a pan or other vessel having its 
perpendicular sides provided ' with a continuous loop or made full and bent to 
form continuous parallel flanges or creased. edges ail in one perpendicular pièce, 
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and an Intermedlate continuons zinc plate or strip In sald groove or recess, 
and having its edges secured by sald flanged or creased edges, whereby lt is 
held rlgid in sald groove or recess, substantially as set forth." 

As intimated at the argument I hâve no doubt whatever on the 
question of infringement. The defendant's device is almost an ex- 
act reproduction of the structure of the patent, the only différence 
being that the defendant's wash boiler is made of two tin plates 
and two strips of zinc. This is so because the vessel is too large to 
be made conveniently of one pièce of tin. When joined together to 
form the boiler, thèse plates hâve a continuous groove winch holds 
a continuous zinc strip. It is wholly immaterial that at one time 
thèse parts were separate. When united to make the boiler they 
form a continuous pièce without break er interruption. If the ex- 
ceedingly narrow construction of the défendant be adopted no struc- 
ture would be within the claim unless composed of one pièce with- 
out joint of any kind. An infringer would only need to show that 
the sides of his vessel were at one time disunited, to escape. There 
is nothing in the prior art or in the patent which requires such a 
construction. Not only would it eviscerate the claim, but it would 
lead to the absurd resuit that a tin cup would infringe, whereas a 
tin boiler, too large to be made of one pièce, but constructed upon 
precisely similar principles, would escape infringement. 

It seems clear beyond question that the defendant's strip is "con- 
tinuous" in a mechanical and an electrical sensé and also accord- 
ing to the ordinary dictionary meaning of the word. Many pièces 
of twine may be tied together to form a continuous kite string, many 
différent breadths may be united to form a continuous carpet and 
surely two pièces of zinc may be soldered together to form a con- 
tinuous strip. The patentée probably used the word "continuous" 
to distinguish his invention from prior patents where separate zinc 
disks wholly disconnected from each other were used. 

Upon the question of patentability it is unnecessary to review the 
prior patents introduced by the défendant, as none of them shows the 
construction of the Brown patent. That the device of the claim is 
superior tp anything in the prior art, and obviâtes many of the 
difflculties then existing, is clearly established. If there were any 
doubt on this subject the course of the défendant has removed it. 
The défendant is the owner of the Reed patent, No. 434,464, which 
covers an anti-rust pail having a strip of zinc extending across its 
bottom and up its sides. But the défendant makes the Brown and not 
the KeeÔ vessel. , At the argument it was asserted that there was no 
advantage in Brpwn y s location of the zinc, and that the strip could as 
well run vertically as longitudinally. The defendant's counsel was 
asked by the court why, if this were so, the défendant did not use the 
vertical strip? He answered that he thought it could and would do 
so, but was not then prepared to give a deflnite answer. The com- 
plainants' counsel stated that they wished nothing more than the 
protection of their continuous zinc strip construction, and offered the 
défendant a fair decree waiving ail claims for profits and damages. 
After due délibération and consultation with the defendant's officiers 
this ôïïei was ref used. 
81F.-4 
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Thé conclusion cannot be rësisted that the défendant agrées with 
the complainants as to the value of the invention, and clings to it 
with ail this pertinacity because the Reed structure cannot compete 
with if in the market. Decree for complainants. 



MANHATTAN TRUST 00. V. SIOTJX CITY & N. R. CO. (DUBUQUE 
& S. O. R. 00. et al., Interveners). 

(Circuit Court, N. D. Iowa, W. D. June 1, 1S97.) 

Raiiyroad Receivers— Resfonsibility under Prior Contracte— Csosbins of 
Tracks. 

The S. Ry. Co. and the D. Ry. Co. entered into a eontract by which the 
latter granted to the former the right to cross its tracks, and the S. Co. 
agreed, as a condition of the grant, that if the statutes of Iowa, in which 
state the Unes were situated, should be so amended as to permit trains of 
intersecting railroads to cross each other's tracks without stopping when 
a safe System of interlocking switches had been constructed, the S. Ry. 
Co. would construct and maintain such a System at its own expense. The 
eontract was duly executed, but not recorded. After the crossing had been 
built, the S. Ry. Co. mortgaged its road to secure an issue of bonds, and 
subsequently the road was placed in the hands of receivers under fore- 
closure of the mortgage. The statutes of Iowa were amended so as to 
permit trains to cross the tracks of other railroads without stopping where 
a safe systém of interlocking switches existed, and the D. Ry. Co. and its 
lessee applied to the court to require the receivers to put in such a System. 
The statutes of Iowa provide that one railroad may obtaln the right to 
cross another's traek without its consent, and also that upon application 
to a court a System of switches at a crossing may be ordered put in, and 
the cost equitably apportioned among the several roads. Held, that the 
bondholders, who were equitably the real owners of the S. road, were not 
bound by the eontract to put in and maintain switches, either as running 
with the land, or on the theory of a vendor's lien or of a condition of a 
grant, and that the court would not be justified in compelling the receivers 
to carry out such eontract, and in throwing the whole expense of the con- 
struction and maintenance of the switch System on the bondholders, or 
those who might succeed to their rights. 

Duncoinbe & Kenyon and Marsh & Henderson, for interveners. 
Strong & Cadwalader and Mr. Wickersham, for Manhattan 
Trust Co. 
Wright & Hubbard, for receivers of Sioux City & Northern R. Co. 

SHIRAS, District Judge. From the record in this case, it appears 
that during the year 1889 the Sioux City & Northern Railroad Com- 
pany was engagea in the construction of its line of railway extending 
from Garretson, in the state of South Dakota, to Sioux City, Iowa; 
that this line, as located, intersects and crosses the line of railway 
owned by the Dubuque & Sioux pity Railroad Company at or near 
the town of Hinton, in Plymouth county, Iowa, — the line owned by 
the Dubuque & Sioux City Company extending from Dubuque to 
Sioux City, and baving been built and in opération for 20 years or 
more; that on the 2d day of December, 1889, the Dubuque & Sioux 
City Railroad Company, as party of the first part, entered into a writ- 
tén eontract with the Sioux City & Northern Railroad Company, as 
party of the second part, to the effect: 
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"That the party of the first part, for and in considération of the sum of one 
dollar to it in hand paid by the party of the second part, the receipt whereof 
is hereby acknowledged, and in further considération of the covenants of the 
party of the second part herein contained, hath granted, and by thèse présents 
doth grant, unto the party of the second part, upon the conditions and with the 
réservations hereinafter set forth, the right to lay down, maintain, and operate 
a single-traek railway, of standard gauge, over and across the right of way and 
main track of the party of the first part, at a point in the northeast quarter of 
section four, township ninety north, range forty-six west of the fourth p. m., 
in Plymouth county, in the state of Iowa, at which point a crossing is marked 
and shown on the plat hereto attached and made à part hereof, subject always 
to the observance and performance by the party of the second part of ail and 
singular the following conditions, covenants, and agreements to be by it ob- 
served, kept, and performed. * * * (5) It is a further condition of the afore- 
said grant, and the party of the second part also agrées, that if at any time 
the laws of the state of Iowa shall not require the trains and englnes of railroad 
companies crossing each other at grade to stop at such crossing, in case the 
same shall be proteeted by a System of interloeking and automatic signais, or 
by other works, fixtures, and machinery, for the purpose of rendering it safe 
for engines and trains to pass over such crossing without stopping, then and in 
every such case it, the party of the second part, shall and will, when and as 
required so to do by the party of the first part, but at its own cost and expense, 
and subject to the approval of the party of the first part and the proper officers 
of the state of Iowa, furnish, erect, and at ail times thereafter maintain and 
operate, at the crossing hereinabove granted to it, ail the works, fixtures, and 
machinery neeessary and requisite for the purposes aforesaid." 

This contract was duly signed and executed by the parties thereto, 
but was not recorded in the recorder's office of Plymouth county. 

It further appears that on the 3d day of December, 1889, in pur- 
suance of the right granted it by the contract just recited, the Sioux 
City & Northern Company constructed its track across the right of 
way and track of the Dubuque & Sioux Oity Company at the point 
named, and completed the laying of its track into Sioux City about 
January 14, 1890. It also appears that a trust deed, in the nature of 
a mortgage, was executed by the Sioux City & Northern Company to 
the Manhattan Trust Company, as trustée, covering the right of way, 
track, rolling stock, and other property of the company, and being 
given to secure the coupon bonds issued by the company under the 
terms of the trust deed; the deed bearing date of January 1, 1890, 
but which was not signed and acknowledged by the grantor until 
January 28, 1890. It further appears that on the 5th of October, 
1893, Warwick Hough and Samuel J. Beals were appointed by the 
court receivers of the Sioux City & Northern Eailroad Company by 
an order granted in the présent case, and hâve been since that date, 
and are now, in possession of the railway line and its appurtenances. 
It further appears that in December, 1889, and for years previous 
thereto, the statutes of Iowa required ail trains upon lines of railway 
in the state which intersected or covered other railway lines upon the 
same level to be brought to a full stop at a distance of not less than 
200 nor more than 800 feet from the crossing. McClain's Code Iowa, 
§ 2005. But under date of March 19, 1894, the gênerai assembly of 
the state passed an act, the flrst section of which is as follows: 

"That when, and in case two or more railroads crossing each other at a com- 
mon grade, or any railroad crossing a stream by swing or draw bridge, shall 
equip such crossing or bridge with an interloeking switch System, or other 
suitable safety device, rendering it safe for engines or trains to pass over such 
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crosslngs or bridge without stopping, and lf such Interlocklng switch System, 
or other safety déviées, shall be approved by the railroad commissioners, then 
and in tbat case, it Is hereby made lawful for the engines and trains of such 
railroad or railroads to pass over such crosslngs or bridge without stopping, 
any law or the provisions of any law now in force to the contrary notwith- 
standing; and ail such other provisions of law contrary thereto are hereby 
declared not to be applicable in such case." 

The Dubuque & Sioux City Company and the Illinois Central Rail- 
road Company, which is now operating the line of railway from Du- 
buque to Sioux City, and which is intersected by the Une of the Sioux 
City & Northern Company, having obtained leave to intervene in 
this case, hâve flled a bill in which they seek, in effect, a decree of 
spécifie performance of the contract requiring the construction of 
an interlocking System at Hinton Crossing; claiming that, as the 
gênerai assembly of the state of Iowa has now provided that when 
such a System is put in at a crossing the provisions of the statute 
requiring ail trains to stop before reaching the crossing are no longer 
applicable, the interveners are entitled to demand the putting in 
of such a system, under the terms of the fifth condition found in the 
contract of December 2, 1889. In support of this bill, in addition 
to the facts already recited, évidence has been introduced showing 
that the crossing at Hinton is used by the Illinois Central Railroad 
Company as lessee of the line owned by the Dubuque & Sioux City, 
by the Chicago, St. Paul, Minneapolis & Omaha Railway, and by 
the Sioux City & Northern, operated by the receivers of this court, 
and that the number of trains passing over the crossing daily is from 
22 to 26, varying somewhat with the season of the year, of which 
number from 4 to 6 are trains of the Sioux City & Northern Com- 
pany. It is also shown in the évidence that the estimated cost of 
stopping average trains at crossings is from 70 to 80 cents for freight 
trains, and somewhat less for passenger trains. The interveners 
hâve also filed with the pétition a sketch or plan showing the char- 
acter of the interlocking system which they désire to hâve put in 
at the crossing in question, and hâve introduced évidence showing 
that the estimated cost thereof would be about f 4,400, and that to 
maintain and operate the same would cost about flOO per month. 
It may be further stated that in the act of the gênerai assembly of 
the state of Iowa of March 19, 1894, in addition to the section al- 
ready quoted therefrom, it is further enacted that any company, 
whose line intersects at a common grade with that of another, may 
apply by pétition to the district court of the county wherein such 
crossing is located for an order directing the putting in of such a 
device; and the act provides for the mode of hearing upon such pé- 
tition, and, in case the order is granted, provides for a proper ap- 
portionment of the costs of putting in and operating the system. In 
the présent case, however, the interveners do not base the applica- 
tion upon thèse remédiai sections of the statute, but rely upon the 
contract of December 2, 1889, as the basis of the right asserted. 
From the facts developed in the évidence and in the record of this 
case, it is apparent that the real contest is between the interveners 
and the trust company, as the représentative of the mortgage bond- 
holders. The record embraces a bill brought by the trust company 
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for the purpose of foreclosing the trust deed upon the property of 
the Sioux City & Northern Railroad Company, and it is clear that 
sooner or later a decree of foreclosure will be entered for the sale 
of the property. There is no reasonable f oundation for assuming that 
the property will again pass under the control or into the possession 
of the Sioux City & Northern Company. The court, through the re- 
ceivers, is now holding the property for the benefit of the creditors 
of the company; and, under the facts appearing of record, it is man- 
ifest that the creditors are the real parties in interest touching ail 
matters affecting the mortgaged property, although as yet the title 
of the railway company therein lias not been eut off by a decree and 
sale. In the prayer in the intervening pétition it is asked that the 
receivers of this court be direotèd to put in the locking System and 
device; and it is clear, beyond question, that, if the prayer be grant- 
ed, the cost of putting in the System must corne ont of the funds in 
which the bondholders are directly interested. Not only so, but, if 
the court should grant the relief sought by the interveners, it would 
entail upon the bondholders the duty of maintaining the locking Sys- 
tem in the future; and therefore it is that the question must be 
viewed as one wherein the bondholders, represented by the trust 
company, are the parties interested adversely to the interveners. 
The question, therefore, is whether a court of equity is justifled in 
enforcing âgainst the trustée as the représentative of the bondhold- 
ers — the latter being equitably the real ôwners of the mortgaged 
property— the contract with regard to the putting in and maintain- 
ing a locking system at Hinton Crossing, when it is apparent that 
the cost thereof must fall upon the bondholders. There is nottiing 
appearing in the record which shows that the trustée or the bond- 
holders, when the mortgage was executed and delivered, had any 
knowledge of the contract in question, and it is difficult to see upon 
what theory the contract can be enforced against them. If the 
claim is that the conditions in the contract are covenants running 
with the land, or affecting it as realty, then, to charge the trustée 
with knowledge, the contract should hâve been recorded; for the 
statute of Iowa expressly déclares that no instrument affecting real 
estate is of any validity against subséquent purchasers for value 
without notice, unless the same is duly recorded in the county where- 
in the land lies, and it is settled that a mortgagee is a subséquent 
purchaser, within the meaning of the statute. Seevers v. Delash- 
mutt, 11 Iowa, 174; Hewitt v. Eankin, 41 Iowa, 35. If the con- 
tention is that the agreement to put in an interlocking System must 
be deemed to constitute part of the considération which the Sioux 
City & Northern Company paid for the right to cross and use the 
right of way belonging to the Dubuque & Sioux City Company, and 
that the latter can enforce a vendor's lien therefor, then the diffi- 
culty is that section 1940 of the Code of Iowa enacts that: 

"No vendor's lien for unpaid purchase money, shall be recognized or enforced 
in any court of equity after a conreyanee by the vendor, unless such lien is 
reserved by conveyance, mortgage or other instrument duly acknowledged and 
recorded.'' 
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In the case at bar the vendee is the Sioux City & Northern Com- 
pany, and after the lien and right in favor of the Dubuque & Sioux 
City Company had been created by the agreement of December 2, 
1889, and after the vendee therein had entered into possession of 
the rights created by that contract, the deed of trust, which is a 
conveyance and mortgage, within the nieaning of the statute, was 
executed to the trustée, which defeats the right to enforce a lien 
for the purchase price, assuming that the agreement to put in an 
interlocking System can be deemed in equity to be part of the pur- 
chase price of the right and interest conveyed to the Sioux City & 
Northern Company. It must therefore be held, under the facts of 
this case, that when the trust deed was executed to the trustée the 
title and interest conveyed thereby passed to the trustée f ree from any 
lien, charge, or equity created by the conditions contained in the 
written contract of December 2, 1889; it appearing in the évidence 
that when the trust deed was executed and delivered to the trustée, 
in January, 1890, the named contract had not been recorded as re- 
quired by the statute of Iowa, and the trust company had no actual 
notice of the existence of the contract, nor of any facts putting it 
on inquiry with regard to any right or equity existing in favor of 
the Dubuque & Sioux City or Illinois Central Company. Ail that 
can be claimed on behalf of the intervenez is that the Sioux City 
& Northern Company is bound by the conditions of the contract to 
put in an interlocking system at Hinton Crossing, but there is no 
ground upon which it can be held that the conditions of this con- 
tract are binding upon the mortgage bondholders represented by the 
trust company. Are there any équitable grounds upon which a spé- 
cifie performance of the contract. can be rightfully decreed in the 
case, it being apparent to the court that the burden thereof must 
fall upon the mortgage bondholders, who are, in equity, in case of 
an insolvent railway company, deemed to be the real owners of the 
mortgaged property? If it be urged that the putting in and main- 
tenance of an interlocking System at Hinton Crossing would resuit 
in a saving of time and money to the companies running trains over 
the Unes of railway intersecting at that point, it can be replied that 
under the statute of Iowa now in force, and adopted March 19, 1894, 
a proceeding in equity can be brought, wherein it can be ascertained 
whether need exists for putting in such a system, and, if ordered, 
the cost of putting in and maintaining the same can be properly and 
equitably apportioned among the several railway companies using 
the crossing. It is apparent that the interveners are seeking to com- 
pel the putting in and maintenance of the interlocking system at 
Hinton under the contract of December 2, 1889, rather than under 
the terms of the Iowa statute, for the reason that, if the contract 
can be enforced, the cost of putting in the system and maintaining 
it in the future can be placed upon those who are now or may be- 
come the owners of the Sioux City & Northern Line of railway, 
whereas, if the application be mad* under the statute, then the cost 
of putting in and maintaining the system can be equitably appor- 
tioned; and thus it is made to appear that, in effect, the purpose of 
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the présent intervening bill is to cast the burden of putting in and 
maintaining the system in the future upon the mortgage bondholders 
of the Sioux City & Northern Company. To place the burden of 
paying the entire cost of putting in and maintaining the interlock- 
ing system upon the mortgagees, it must be held that they are bound 
by the terms and conditions of the written contract between the 
railway companies, and, as already pointed out, there seems to be 
no foundation for so holding. It is urged with much confidence, on 
part of the interveners, that the right of the Sioux City & Northern 
Company and its assigns to contruct and operate its line across the 
right of way of the Dubuque & Sioux City Company is derived from 
the grant made in the contract of December 2, 1889, and that ail 
parties who rely upon this grant, and enjoy its benefits, must be held 
bound by ail the conditions winch formed part of the considération 
moving the Dubuque & Sioux City Company to grant the right of 
crossing to the Sioux City & Northern Company. If it were true 
that the right to cross the Une of the Dubuque & Sioux City Company 
depended solely upon the grant and contract in question, then there 
would be much force in the argument, but such is not the fact. Sec- 
tion 1933, McClain's Code Iowa, was in force in 1889, and it declared 
that "any such corporation may construct and carry its railway 
across, over or under any railway, canal, or water course." When, 
therefore, the Sioux City & Northern Company constructed its line, 
in 1889, across that of the Dubuque & Sioux City, it had the right 
so to do without obtaining any grant from the latter company; and 
the receivers now operating the road, and any new company which 
may succeed to the ownership of the property under a forpclosure 
sale, as the représentative of the présent bondholders, hâve now, and 
will continue to hâve, the right to use the crossing under the author- 
ity given in the statute, and the court cannot impose, as a condition 
to such continued use, the burden of paying the entire cost of put- 
ting in and operating an interlocking system. For thèse reasons it 
must be held that the court is not justifled in granting a decree com- 
pelling the receiver to carry out and perform the conditions of the 
contract of December 2, 1889, it not appearing that the conditions 
thereof are binding upon the trust company as the représentatives 
of the mortgage bondholders; it being open to the interveners, in 
case the facts are such as to justify and require the putting in and 
operating an interlocking system at Hinton crossing, to make ap- 
plication therefor under the provisions of the act of the gênerai as- 
sembly of the state of Iowa adopted March 19, 1894. 



BROWN et aL v. UNITED STATEJS. 

(Circuit Court, B. D. Virginia. June S, 1897.) 

Eminent Domain— River Improvements— Taking of Submerged Lands. 

When the government, for the purpose of improving the navigation of a' 
river, takes possession of submerged land which is in the use and posses- 
sion of'a citizen, under a right derived from the state, it takes private 
property for a public use, and must compensate the bwner therefor. 
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L. L.. Lewis, for petitioners. 
Wm. H. White, U. S. Atty. 

SIMONTON, Circuit Judge.,, The pétition in this case, as amend- 
ed, allèges: That the petitioners, as partners, under their firm name, 
citizens and résidents of Virginia, are the lessees or assignées, under 
a spécial statute of that state, of certain ground under water, below 
low-water mark in York river; that this land, in ail 366 acres, is suit- 
able for the planting and propàgating of oysters; that they proceed- 
ed after the exécution of the assignment in 1885, pursuant to the 
provisions of the act aforesaid, to plant oysters on said ground, at 
great trouble, labor, and expense. The pétition further states that 
in 1891, 1892, and 1893 the agents of the United States engagea in 
the improvement of York river, in aid of foreign and interstate com- 
merce, under varions acts of congress in that behalf made and pro- 
vided, eut a wide and deep trench through the oyster beds of the 
petitioners, and, besides this, deposited upon them great quantities 
of mud and other material dredged from the chanriel of the said 
river, in the lawful prosecution of said improvement, thus destroy- 
ing about 30,000 bushels of oysters which petitioners had planted; 
that besides this, in the further prosecution of this work, the agents 
of the government, under thèse acts of congress, constructed a high 
and substantial wooden dike on the oyster beds of the petitioners, ex- 
tending their entire length, for the purpose of diverting the current 
of the river and maintaining the channel, the effect of which was to 
destroy the value of the property of the petitioners for the purposes 
for which it was obtained. The pétition further allèges that, in the 
action stated, no title was asserted by the United States to thèse 
oyster beds, or any part thereof, and that, on the contrary, the own- 
ership of the petitioners was acknowledged by those engaged in the 
prosecution of the work; no prôceedings for condemnation of the 
property were instituted, and no résistance was made by the peti- 
tioners ; that they recognized this as their way of taking private prop- 
erty for a public use by the government in the exercise of its sovereign 
right of eminent domain. The pétition prays compensation. The 
United States demur to the pétition on thèse grounds: (1) That the 
pétition in itself shows that petitioners are not entitled to the relief 
prayed, and that the court cannot grant it. (2) That, the works de- 
scribed in the pétition being in aid of navigation of public waters, 
the United States are not liable for consequential damages or other 
injuries fesulting therefrom. (3) That, as a matter of law, plaintiffs 
can hâve no private property in the bed of a river described in the 
pétition, inimical to the free exercise by the United States of the right 
to improve the navigation thereof in the manner described. The de- 
murrer admits that the petitioners are the owners of thèse beds un- 
der the statute of Virginia, and that they were in actual possession 
of them, planting oysters' théreon. It also admits that the United 
States hâve set up no adverse title to the beds; on the contrary, that 
they recognized the ownership of the petitioners therein. 

There can bé nodoubt that this court has no jurisdiction in this 
case, unless the petitioners can establish a contract, express or im- 
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plied, between them and the United States, If the goyernment hact 
entered and ousted petitioners, asserting title adverse and paramount 
to them, it would be in the nature of a tort, not enforceable in this 
court. Gibbons v. U. S., 8 Wall. 269; Langford v. U. S., 101 U. S. 
345; Hill v. U. S., 149 U. S. 593, 13 Sup. Ct. 1011; U. S. v. Jones, 131 
U. S. 1, 9 Sup. Ct. 669. But, as has been seen, the facts alleged in 
the pétition, and admitted in the demurrer, preclude this idea. Nor 
is this case one for consequential damage upon property not actually 
taken by the government, as in Gibson v. U. S., 17 Sup. Ct. 578. The 
land claimed by the petitioners was actually taken, and itself has 
been used by the government. We hâve a case, therefore, of sub- 
merged land in the use and possession of the petitioners, which has 
been taken by the government for the purpose of improving the nav- 
igation of the river in whose bed the lands are. Must the govern- 
ment compensate the owner for this taking? Did he hold the lands 
subject to a servitude in respect to navigation created in favor of the 
fédéral government by the constitution? Did this servitude go to 
the extent claimed in the défense to this action? 

The navigable waters of the United States are within their juris- 
diction and under their control. Congress can détermine what are 
obstructions to navigation. Pennsylvania v. Wheeling, etc., Bridge 
Co., 18 How. 421. The maritime jurisdiction of the United States 
courts extends to ail public navigable waters (The Genesee Chief, 
12 How. 443) ; that is to say, ail waters which are or can be highways 
of commerce between the states or with foreign countries (The Mon- 
tello, 11 Wall. 411; Miller v. Mayor, etc., of New York, 109 U. S. 385, 
3 Sup. Ct. 228). But, although the United States hâve jurisdiction 
over the navigable streams as highways, the beds of the streams are 
the property of the state wherein they lie, or of persons to whom 
the state has granted them. Knight v. Association, 142 U. S. 183, 
12 Sup. Ct. 258. As the United States hâve control over their naviga- 
bility, — that is to say, to their use as highways,— neither the state 
nor any grantee of the state can erect in navigable streams structures 
which may obstruct or impede their use as highways. Shively v. 
Bowlby, 152 U. S. 1, 14 Sup. Ct. 548. And, so long as the land is 
not used for the érection of structures impeding or obstructing navi- 
gation, the rights of the landowner cannot be disturbed. The con- 
trol of the government over the navigable streams gives it the right 
to improve or protect the navigation of such streams by deepening 
the channels or by erecting lighthouses. South Carolina v. Georgia, 
93 U. S. 4. And if, in doing this, incidental injury is done to prop- 
erty below or above the works used for improving the channel, this 
incidental injury gives no claim for compensation against the United 
States. Gibson v. U. S., supra. But when the government, for the 
purpose of adding to the navigability of a stream, changes its natural 
channel, and, in doing so, occupies and assumes exclusive possession 
of the land of a citizen, it takes private property for a public use, 
and must compensate the owner for the value of the property thus 
taken from him. The idea of a servitude is that it must be enjoyed 
in common with the owner of the servient tenement. The existence 
of the latter is essential to the coexistence of the former. When 
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they both become vested in the same person, the dominant tenement 
becomes extinguished. But when the possessor of the dominant ten- 
ement ousts the owner of the servient tenement, and himself assumes 
exclusive use and enjoyment of the land, which was subject to the 
servitude, the servitude is extinguished. See Gould, Waters, § 313, 
and cases cited. The demurrer is overruled. 



COMLY v. BUCHANAN. 
(Circuit Court, B. D. Pennsylvania. January 15, 1897.) 

1. Equitt— Pétition to Vacate Decree— Lâches. 

A pétition to vacate a decree should be made at the earliest practlcable 
moment. Where the party against whom the decree has been made fails, 
without cause, to file hls pétition to vacate it until three months af ter its 
entry and the service of an injunction upon him, and a month after the 
service of notice of a motion of attachaient for contempt for disobedience 
of the Injunction, he ls guilty of such lâches as will debar him from relief 
even though his case be otherwlse meritorious. 

& Same — Injunction. 

An injunction against the leasing of houses In the construction of which 
a patented Invention had been unlawfully used, modified tq permit the leas- 
ing of the houses upon enterlng security to pay any sum' which might be 
awarded complalnant either on the basis of damages or of profits or both. 

8. Same— Attachment for Diskegarding Injonction. 

Where, upon an application for an attachment for violation of an injunc- 
tion, it appeared that complainant had suffered no substantjal in jury there- 
from, and that respondent's action was not willful, but due to ignorance, 
respondent was only required to pay the costs arising from the application. 

Complainant brought a bill in equity against the respondent for 
infringement of a patent reissue No. 11,304, dated February 7, 1893, 
relative to the construction of dwelling houses» 

Respondent filed an answer setting up prior use and other défenses and the 
cause was put at issue on August 3, 1894. The ordinary rule upon respondent 
to close his testlmony was taken March 25, 1895, but respondent, although 
the time was repeatedly extended, failed to offier any évidence. His original 
counsel thereupon withdrew from the case, and, after argument, at which 
respondent was not represented by counsel, a decree sustaining the validity 
of the patent and awarding an injunction and an acounting was made on De- 
cember 9, 1895. The injunction issued on December 11, 1895, and was served 
on the following day. Respondent thereafter, in disregard of the injunction, 
granted leases of certain houses owned by him In which the patented construc- 
tion was used. On February 11, 1896, on motion of complainant an order was 
granted on respondent to show cause why an attachment should not be issued 
against him for violation of the injunction. On March 10, 1896, respondent 
filed a pétition to vacate the decree and injunction and for a rehearing, and also 
a number of affidavits upon the rule for an attachment. The pétition set out 
that respondent, although engaged in a large business, was uneducated and ig- 
norant of the effect of légal proceedings, and that his disregard of the In- 
junction was due to this ignorance; that ne had a good défense on the merits 
as set out in his answer, but that in conséquence of injuries received from an 
accident and of subséquent illnesses he had been wholly unfit to attend to busi- 
ness; and that his failure to produee his évidence was due to thèse causes. 
The pétition prayed an opportunlty to put in the évidence on the merits. The 
affidavits on the motion for attachment were to the effect that the respondent 
was mentally irresponsible and incapable of attending to business affairs during 
1894 and 1895. 
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Both applications were referred to Francis T. Chambers, Esq., as master. 
His reports were filed September 4, 1896. As to the pétition to vacate the 
decree he found that the respondent had suffered from no mental impairment 
since December 1, 1895; that none of the défenses were set out in the pétition 
as newly discovered or as not available before the entering of the decree; 
that respondent had delayed filing his pétition to vacate the decree from De- 
cember 12, 1895, to March 10, 1896, without any cause and had not contem- 
plated filing it until after notice of the motion for attachaient; that the igno- 
rance he pleaded could not avail him because he stated In his affidavlt that 
ail his actions since the filing of the decree had been under the advice of coun- 
sel; that if the application had been made at the time the decree was en- 
tered petltioner would hâve been entitled to the relief prayed, but that the dé- 
fense on the merlts could be made in another suit then pending upon the same 
patent, and that as the petitioner was in contempt in the présent proceeding 
he should not be granted relief at least until purged of his contempt. As to the 
attachment proceedings, the master found that the violation of the Injunction 
which f ormed the basis of the application consisted in granting leases of houses 
containing the patent construction in January and February, 1896; that at 
that time the respondent was not mentally incapacitated however much he 
might hâve been theretofore, and that as he had testified that his action during 
that period was under the advice of counsel, he must he held guilty of a de- 
liberate contempt, no matter how Ignorant he might be of the effect of légal 
proceedings; and that the attachment should therefore issue. 

Exceptions were filed to each report by respondent but were dismissed by 
the court In the opinions of January 15, 1897. 

Respondent, followlng the intimation contained In thèse opinions, thereupon 
filed a pétition for such a modification of the injunction as would allow him 
to lease the houses affected by the injunction, upon his giving security for 
damages and costs. Upon this pétition the order of January 22, 1897, was 
made. 

Horace Pettit, George Harding, and George J. Harding, for com- 
plainant. 
Jérôme Carty, for défendant. 

BUTLER, District Judge. The master has found the défendant 
guilty of violating the injunction; and I think the finding is right. 
I believe however that his guilt resulted from misinterpretation of 
the decree rather than a willful disregard of it. He is not an in- 
telligent man and might readily hâve misunderstood the effect of 
the court's order. I am satisfied that he did not act under the di- 
rection of counsel in this respect, though it might be implied from 
the gênerai statements in his testimony that he did. The plaintiff 
suffers no substantial injury from his conduct in renting the house. 
Indeed it might possibly hâve been wise to allow him thus to rent 
ail the houses in question, instead of requiring them to be kept un- 
occupied (or money to be expended in their altération), and to com- 
pensate the plaintiff in profits for such use of them. For the rents 
that hâve been obtained or that may be obtained from the lease or 
leases heretofore entered into the défendant may be held accountable 
in the final decree. Of course he must abstain from such use of the 
houses hereafter, unless the court should see proper to amend the 
injunction upon application made for that purpose. The défend- 
ant will be sufflciently punished for his violation of the injunction 
heretofore by a requirement to pay the costs of this référence, and 
he will be required to pay accordingly. 

An order to this effect may be entered. 
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(January 22, 1897.) 
Before DALLAS, Circuit Judge, and BUTLER, District Judge. 

PEU CUEIAM. The défendant' s pétition for modification of the 
injunction issued upon December 11, 1895, has been considered. We 
think that, under the peculiar circumstances of this case, he should 
be relieved from the injunction so far as the houses referred to in 
said pétition, being 28 in number, are concerned, but only to the ex- 
tent of permitting him to lease those houses upon entering security 
to be approved by a judge of the court in the sum of |3,000 for pay- 
aient of any sum which may hereafter be awarded to the complain- 
ant with respect to the said houses either upon the basis of dam- 
ages or of profits or both; and it is so ordered. 



GRAND TRTJNK RY. 00. v. CENTRAL VERMONT R. 00. 

(Circuit Court, D. Vermont. May 22, 1897.) 

Insolent Railroad Companibs — Lbased Koads — Receivership — Fundb. 

By a covenant in a railroad lease, the lessee company assumed ail obliga- 
tions of the lessor incurred as common carriers, warehousemen, or other- 
wise, and agreed to indemnify it for ail costs, damages, or losses arising 
from its failure to perform such obligations, or from négligence, accident, 
or default, and for claims, damages, judgments, or actions arising from the 
maintenance of the leased road. Bcld, that net earnings of the leased road, 
accruing in ; the hands of reeeivers of both eompanies, were not chargeable 
with judgments obtained during the receivership, for losses sustained on 
that road prior to the appointaient of reeeivers, but such earnings must go 
to the bondholders under other provisions of the lease. 

Wager Swayne, for petitioner. 

Benjamin F. Fifield and Charles M. Wilds, for reeeivers. 

WHEELEE, District Judge. Since the pétition of Charles Par- 
sons, intervener in this cause, was heard, an additional report has 
been made by the reeeivers as to claims alleged to be chargeable 
upon the net earnings in question; 78 Fed. 690. This report shows 
several cases in which judgments hâve been recovered during the 
receivership against the Central Vermont Railroad Company for 
losses on the Ogdensburgh & Lake Champlain Railroad Company, 
occurring before the appointaient of reeeivers, and several others of 
large amounts still pending for like losses, and also for damages 
occasioned by the opération of that railroad under the lease from 
that company to the Central Vermont Railroad Company. Thèse 
cases are, in aggregate amount, large enough to cover the whole of 
the fund in question, and, if they could be chargeable upon this fund, 
the whole of it should be retained till the claims are disposed of. 
The lease provides, however (article 5): 

"That ail the gross earnings, income, and receipts of and from the business, 
Iraffic, and rents of said railroad and other propevty, and referred to in art. 2 
of this agreement, shall in each year and annually, during the continuance of 
this agreement, be applied and disposed of by the party of the second part as 
follows: First, * * * the other expenses of the maintenance, opération, 
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use, development, and improvement of the said railroad and other property ot 
the said party of the flrst part; second, to payments of obligations retired and 
not hère at ail material; third, to the payaient punetually when due and in 
full of the interest on the bonds issued and to be used by the party of the 
first part, * * * and known and described in the mortgage executed by 
said party of the flrst part to William J. Averell and Stuyvesant Fish, as trus- 
tées, * * * dated April 1, 1880, * * * the total issue whereôf is lim- 
ited to three million five hundred thousand dollars, and which interest is at 
the rate of six per centum per annum, and is payable semiannually on the flrst 
days of April and October in each year. • * *" 

The question arises as to what the Central Vermont Railroad 
Company, the lessee, and the receivers, standing in their right, were 
entitled to retain and use for the expenses of the maintenance, 
opération, use, development, and improvement of the said railroad 
and other property. Oftentimes damages to others, arising from 
the opération of a railroad, are treated as a part of the operating 
expenses, but in this case the lease itself provides, with référence to 
such damages, that the lessee was "to assume ail obligations of the 
party of the flrst part that may hereafter be incurred, either by 
statute or at common law, as common carriers, warehousemen, or 
otherwise, and indemnify and save harmless the party of the flrst 
part from ail costs, damages, or loss, by reason of any failure to 
fulflll said obligations, and by reason of any claim that may be made 
for any neglect, accident, or default happening upon or in connec- 
tion with said road or other property of the party of the flrst part, 
and from any claims, damages, actions, or judgments arising from 
the maintenance and opération of said railroad and other property 
during the continuance of this agreement." According to this stip- 
ulation, the liability of the Central Vermont Eailroad Company, in 
the opération of the Ogdensburgh & Lake Champlain Eailroad under 
this lease, was its own liability, to be taken care of by itself, and 
not in any way to be made chargeable upon any of the gross earnings 
of the Ogdensburgh & Lake Champlain Railroad. Therefore none 
of thèse liabilities, as mentioned in the report of the receivers, can in 
any way become chargeable upon the net earnings in question, and 
they cannot stand in the way of the payment of thèse net earnings 
over to the bondholders according to the provisions of the lease. 

It has been made known that the trustées, Averell and Fish, hâve 
commenced suit to foreclose this mortgage in the United States 
circuit court for the Northern district of New York, and that thèse 
receivers hère were appointed receivers there of the Ogdensburgh 
& Lake Champlain Railroad Company; and that, notwithstanding 
they were under orders hère, on the pétition of the bondholders, to 
set apart thèse net earnings of that railroad until f urther order, they 
were there ordered to set apart thèse net earnings after November 
Ist, there, and deposit them for the beneflt of the bondholders, thus 
leaving them under the order of each court to deposit the same net 
earnings in différent places. Claims for operating expenses, which 
had accrued during the time they were to deposit the net earnings 
under the orders of this court, were not vouched and paid until 
within the time during which they were to deposit the net earnings 
in the other place, under the orders of that court, to the amount of 
about $25,000; and, as there are other unvouched claims arising 
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in the course of business, amounting to about 40 per cent, of 
f 22,000, and still other claims and expenses to some amounts which 
ma.y be chargeable upon thèse net earnings, it is deemed proper that 
enough of thèse net earnings should be retained hère for the payment 
of whatever may be allowed upon thèse claims as chargeable upon 
them. In view of the whole, it seems safe that $105,000 of thèse 
net earnings should be paid over to the bondholders according to the 
provisions of the lease, to apply on the debt for which their mortgage 
is being foreclosed, and that the balance be retained in this court 
Although it now seems clear that no part of thèse first-mentioned 
claims can ever become chargeable upon thèse funds, still, in this 
summary order, it seems proper to provide that, in case any part of 
the sum so to be paid over shall by any possibility be needed by the 
receivers to discharge any of thèse claims upon those net earnings, 
by paying over this sum of $105,000 the receivers shall stand sub- 
rogated to the rights of the bondholders, to whom they are paid 
under the mortgage, as it may be foreclosed, so far as may be neces- 
sary to indemnify them for any sums that may become chargeable 
thereupon. This reduces the remainder of thèse net earnings to so 
small an amount that it seems safe that it be paid over to the 
receivers to be held by them, but in a separate account from which 
such further sum as may belong to the bondholders may be paid, 
subject, however, to the payment of the interest thereon at 5 per 
cent., in case the funds are used for the purposes of the gênerai 
receivership; and, if so used, they are to be chargeable as a debt of 
the receivers upon such funds. Ordered accordingly. 



AMERICAN LOAN & TRUST CO. v. SOUTH ATLANTIC & O. E. CO 

(Circuit Court, W. D. Virginia. July 22, 1896.) 

Receivers — Attorney's Fées. 

Fées earned by attorneys under a eontraet with a reeeiver of a state 
court are not chargeable as a prior lien on the property when in the hands 
of a reeeiver appointed by a fédéral court in an entirely independent suit, 
and cannot be allowed, even among the claims of gênerai creditors, unless 
they hâve been ascertained and allowed by the state court. 

Blair & Blair, Geo. H. Towle, and A. H. Blanchard, for claimants. 
E. A. Ayres and J. B. Richmond, for défendant 

PAUL, District Judge. This cause was referred to a master to 
take an account of the assets of the défendant corporation, its lia- 
bilities, and the claims of creditors, and their priorities. F. S. Blair, 
George H. Towle, and A. H. Blanchard, attorneys at law, filed claims 
before the master (Blair and Towle for $5,000 each, and Blanchard 
for $3,000), claiming the same to be due them as attorney's fées, 
and that they hâve priority over the liens of the mortgage bond- 
holders, and asking that they be allowed and taxed as part of the 
costs in this suit. The master in his report déclines to fix the 
status of thèse claims, but refers the question to the court. The 
évidence shows that on the 6th day of August, 1890, thèse claimanta, 
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as attorneys for Jonas Wilder and otliers, filed a bill in the circuit 
court of Washington county, Va., praying the appointment of a re- 
ceiver of the property now in the hands of this court for adminis- 
trationi That court appointed J. M. Bailey receiver of the property, 
and Bailey, as such receiver, engagea the services of thèse three 
attorneys at an agreed fee of $5,000 each for Blair and Towle, and 
$3,000 for Blanchard. A long litigation ensued as to the regularity 
and legality of Bailey's appointaient as receiver by the state court, 
and its history is fully givçn in the évidence taken for the claim- 
ants, and in the briefs of counsel. A particular review of that liti- 
gation is not necessary to a proper détermination of the question 
before the court. The record évidence shows that the suit in the 
state court was, subsequently to the appointment of the présent re- 
ceiver in this court, compromised by the parties thereto, and dis- 
missed. It iB not pretended that Bailey was ever a receiver of this 
court, or acted under its orders. On the contrary, this court decided 
in Central Trust Co. of New York v. South Atlantic & Ohio K. Co., 
57 Fed. 3, that Bailey was the receiver of the state court. AU the 
services rendered by the claimants for which they are demanding 
in this suit payment were rendered for Bailey as receiver in the state 
court. Over the proceedings in that court this court has no juris- 
dictïon, and it is at a loss to see on what principle it can undertake 
to flx the compensation of attorneys for légal services rendered a re- 
ceiver of that court. It is well settled that a court of equity, in 
settling the account of a receiver of its own appointment, may make 
him a reasonable allowance for attorney's fées, where the employ- 
ment has been previously sanctioned by the court; and where not 
previously authorized, if such expense has been incurred in the ex- 
ercise of a sound discrétion, the same will be allowed. High, Rec. 
§ 805, S; Stuart v. Boulware, 133 U. S. 78, 10 Sup. Ct. 242; and 
numerous décisions to the same effect. The court has carefully ex- 
aminée", as far as the same were within its reach, the many décisions 
referred to by counsel for claimants on this question of the allow- 
ance of fées to attorneys for receiver», and taxing the same as part 
of the costs in the suit. It finds, without exception, that, where 
attorney's fées hâve been allowed to a receiver as part of the costs 
of the suit, they hâve been for services rendered in that suit on be- 
half of the receiver appointed in that cause by the court in which 
the same was pending. Not a case has been cited, nor does the 
court think a précèdent can be found, where a fédéral court has au- 
thorized its receiver to pay out of the funds in his hands, as part 
of the costs of the suit, counsel fées contracted for by a receiver of 
a state court. The receiver of the state court, after the suit is ended, 
could corne into this court and demand compensation for his serv- 
ices in a state court, the clerk and other offlcers of that court de- 
mand their fées, and hâve ail made a first lien on the property in 
the hands of the receiver of this court, with as much right as at- 
taches to thèse clainis for attorney's fées. The elaborate briefs filed 
by counsel for the claimants deal with the question before the court 
as if the professional services for which they demand payment had 
been rendered on behalf of a receiver of this court. The authoritiea 
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on which they rely bear on a case of that kind. They hâve no rel- 
evancy to the costs of a suit in another tribunal. The contention 
that the fées of attorneys for a receiver in a state court, who has no 
connection with this suit, can be taxed as part of the costs in this 
suit, and made a first lien on the property in the hands of the re- 
ceiver, cannot be sustained, and such claims must not only be re- 
jected, as not being part of the costs in the suit in this court, but 
cannot even be allowed among the claims of gênerai creditors. Be- 
fore they could be admitted as gênerai debts against the property in 
the hands of the receiver of this court, they would hâve to be as- 
certained and allowed by the state court for whose receiver the pro- 
fessional services were rendered. Inasmuch as this court can only 
tax as part of the costs in this suit such attorney's fées as are for 
services which hâve been rendered to the receiver of this court, it 
follows that ail other attorney's fées reported by the master can 
only be allowed as gênerai debts against the property in the hands 
of the receiver of this court, and ail such fées will be so allowed. 
A decree will be prepared in accordance with thèse views, and con- 
firming the master's report in other respects. 



GREENE v. SOCIETE ANONYME DES MATIERES COLORANTES ET 
PRODUITS CHIMIQUES DE ST. DENIS. 

(Circuit Court, D. Rhode Island. May 17, 1887.) 

No. 2,384. 

1. Rescission op Contracts — False Représentations — Dblat— Character 

of Pkoofs. 

A contract of sale of certain mercliandise to be delivered In the future 
was repudiated by the purchasing flrm on wholly insufficient grounds, 
upon discovering that it would involve large pecuniary loss. Seven years 
later they sought to justify this répudiation on the ground that they wère 
induced to make the contract by false représentations, ani theseafter sued 
to rescind. Héld that, in view of the delay and of the apparent suscepti- 
bility to pecuniary bias, the proofs, especially when consisting of testi- 
mony of persons interested in the firni, should bë most clear and con- 
vincing, both as to the making of false représentations of fact, and as to 
the firm's reliance thereoû as an inducement. 

2. Samb. 

Statements of f orecast, opinion, or expectation, that are tn substance 
mère matters of inference, cannot be considered false représentations, jus- 
tifying the rescission of a contract. 

B. N. Lapham and Herbert G. Hull, for complainant. 
Edmund Wetmore and Lawrence E. Sexton, for défendant. 

BEOWN, District Judge. This is a bill in equity, brought by 
Henry L. Greene, survivor of the firm of S. H. Greene & Sons, to 
rescind for alleged fraud a written contract made March 12, 1883, 
between said firm and the défendant (for brevity called the "St. Denis 
Company"), a corporation incorporated under the laws of the re- 
public of France, and to eujoin the prosecution of a suit at law be- 
gun by the St. Denis Company in this court to recover damages for 
the breach of said contract By the terms of the contract, the firm 
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of S. H. Greene & Sons agreed to purchase from the St. Denis Com- 
pany alizarine (a dyestuff manufactured from coal tar) to the amount 
of 1,500 kilogrammes per month, for a period of three yeara from 
October o, 1886. This contract, the complainant contends, was pro- 
cured by fraudulent représentations. The state of facts existing at 
the making of the contract is material to the issues presented. For 
some years prior to October 26, 1882, alizarine was manufactured 
almost exclusively in Germany. A trust or combination existed 
among the German manufacturera to control the output and price. 
One of the members of this combination, the Badische Anilin & Soda 
Fabrik, of Manheim, Germany, represented in this country by the 
firm of Pickhardt & Kutroff, of New York, was the owner of letters 
patent of the United States which covered the alizarine product, and 
had been sustained by the United States circuit court for the Second 
circuit, as well as in other circuits (Soda Pabrik v. Cochrane, 16 
Blatchf. 155, Ped. Cas. No. 719). Under thèse letters patent, which 
were not to expire until October 5, 1886, an absolute monopoly ex- 
isted in this country, and the price of alizarine ranged from |1.05 
to $1.20 per pound, according to brand. S. H. Greene & Sons were 
manufacturera of calicoes and prints, and the largest consumer of 
alizarine in the United States, their purchases amounting to as much 
as f 150,000 per annum. The St. Denis Company conceived the plan 
of manufacturing alizarine in compétition with the German combi- 
nation, and, in conformity with this plan, its manager, Mr. Naville, 
visited this country, and opened negotiations with S. H. Greene & 
Sons, by a letter addressed to them, under date of October 26, 1882, 
which contained certain statements alleged to be fraudulent and 
material inducements to the contract. The material portions of said 
letter are as follows, the alleged false and fraudulent statements be- 
ing italicized: 

"I understand that you are one of the largest consumera of alizarine In this 
country, and présume It must be of great moment to you to be able to always 
secure this dyestuff as freely and as cheaply as possible. You now suffer from 
the monopoly on this article controlled by one house, and I don't think you 
will be able to help that until the end of 1886. But you must be aware also 
that a combination has been mode among the German manfrs. in order to 
monopolize this article for a long time ahead, thus substituting one monopoly 
for another. One of the features of this combination is the making up of a 
spécial fund for the prévention of any new manufactories. Ail consumers of 
alizarine hâve therefore a great mterest in breaklng this combination, and 
promoting the création of other houses making alizarine. Our company is will- 
ing to serve sueh a policy if we can get an efficient support from consumers, 
but we are not willing to start in compétition with the German combination 
unless we hâve some kind of guaranty. We will be satisfled if consumers will 
bind themselves to take from us, say, a fourth of their wants during three 
years from the date of expiration of the patent. * * * You will remark that 
a contract for a fourth of your wants on three years is a small risk for you to 
take in comparison with the compensation you will hâve in our putting a check 
on the combination. Our price would be Frs. 6.50 p. kilo In Paris for 20%, 
which is a médium price between the lowest quotation before the combination 
and the présent price of the combination. Should our compétition bring the 
combination down to lower priées, the différence on one-fourth of your wants 
would be a small thing compared with the différence obtained by you through 
our action on the other three-fourths. I trust you will take this into considéra- 
tion, and should like after that to be granted a Personal interview with you." 

81 P.— 5 
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Greene & Sons replied to the above letter on November 2d, as fol- 
lows: 

"The subject-matter Is one of importance, and should be carefully weighed. A 
Personal Interview seems essential. Our opinion now is that should you succeert 
in obtaining the signatures, of, say, % of the largest consumers of alizarine 
in the country to such a compact, we would become one of the combinatlon. 
We shall be glad to see you at any time." 

On November 4, 1882, Greene & Sons received the following reply 
from the défendant, which is said also to contain fraudulent state- 
ments: 

"We are In receipt of your favor of the 2d inst. No doubt, the matter is 
one requiring much considération, and we agrée with you that a personal in- 
terview is désirable. Mr. Naville will probably be In Boston within a few days, 
and, if so, will take the opportunity of calling upon you on his way. Mean- 
while we would say that the suggestion of Mr. Naville that you should con- 
tract now for one-f ourth or one-third of your consumption during three years 
from 1886 is the only way, lt seems to us, by which the consumers of alizarine 
in this country can save themselves from the effect ofthe combination of Oerman 
makers which is now entered into, to continue the monopoly in the article after 
the présent patent expires. By oontraoting for a small portion of your consump- 
tion, you thereby force down the price of the balance of your wants, by enabling 
us to manufacture, and so break the German combination. We are quite will- 
lng to do this, but, in order to do it successfully, we must hâve the support of 
consumers. In other words, if we are assured that we hâve a market for a 
certain quantity, we are willing to make lt, but without this assurance we 
would not care to undertake the risk." 

The complainant asserts also that the defendant's agent, Mr. Na- 
ville, in a personal interview at the office of S. H. Greene & Sonjï, 
in Eiver Point, B. I., on November 27, 1882, represented that the 
German combination would continue in the United States the then- 
existing high price after the expiration of the United States letters 
patent; that a spécial fund had been raised by the combination to 
prevent compétition; and also made the additional statement, not 
referred to in the letter of the St. Denis Company, that other Amer- 
ican consumers of alizarine, namely, Garner & Oo., the Merrimack 
Company, and the Pacific Mills, had made contracts with the St. 
Denis Company similar to that prepared by Mr. Naville, and flnally 
accepted by S. H. Greene & Sons. 

The complainant allèges that, relying upon the foregoing written 
and oral statements, and believing them to be true, the firm signed 
a letter written by Mr. Naville, and addressed to the St. Denis 
Company, the material parts of which are as f ollows : 

"In reply to your letter of 26th of October by Mr. B. A. Naville, and referring 
to personal interview with him, we hâve decided to accept your oiïer, and agrée 
to the following: We send you two selected samples of each kind of alizarine 
we are using, and give you now an order, subject to you being able to match 
thèse samples, for fifteen hundred kilogrammes of 20 per cent, alizarine per 
month, to be delivered during three years from the date of expiration of the 
United States patent, at the price of francs 6.55 (six francs flfty-flve centimes) 
per kilogramme, delivered f. o. b. Havre. We leave this order in force until 
the first day of April, 1883, by which time you must let us know whether you 
can accept the contract and match the samples." 

On March 12, 1883, défendant wrote Greene & Sons that they could 
match the samples, and on April 17, 1883, Greene & Sons wrote the 
company : 
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"TTe note that you hâve been able to match both samples of allzarine which 
we sent you some tlme since. We are ready to carry out our contract as ar- 
rangea with you when hère, viz. fifteen hundred kilogrammes o£ 20 per cent. 
alizarine per month, to be delivered during three years from the date of ex- 
piration of the United States patent, at the priée of six francs flfty-five centimes 
per kilogramme, delivered f. o. b. Havre." 

About the 14th day of April, 1884, a décision was rendered by 
the United States suprême court in the case of Cochrane v. Soda 
Fabrik, 111 U. S. 293, 4 Sup. Ct. 455, to the effect that a certain 
process of manufacture of alizarine was not infringement of the Unit- 
ed States letters patent, and immediately thereafter the priée of 
alizarine fell from above $1 per pound to about 35 cents. Subse- 
quently, the company, in letters to Greene & Sons, in July, 1884, 
notified them that the company would hold them to the contract. 
Greene & Sons, on October 11, 1884, wrote the company: 

"Would say in reply that the circumstances under which the letter was writ- 
ten hâve been so radieally changea by the récent décision of the United States 
suprême court on the alizarine patent, and upon which patent our letter was 
predicated, that the contract, if such It can be called, was canceled by that dé- 
cision." 

Afterwards, on September 23, 1886, the company notifled Greene 
& Sons of its readiness to carry out the contract on and after Oo- 
tober 5, 1886, the date of the expiration of the United States pat- 
ent, and asked for shipping instructions. On September 27, 1886, 
Greene & Sons wrote, saying they did not recognize that there was 
any contract existing. Thereafter, and on or about May 16, 1889, 
the St. Denis Company brought an action at law in assumpsit against 
Greene & Sons in the United States circuit court, district of Rhode 
Island, to recoyer damages to the amount of $50,000 for the breach 
of said contract. 

Before examining in détail the charges of false représentation, an 
important fact should be noted. The contract which is the basis of 
the suit which this bill seeks to enjoin was definitely and distinctly 
repudiated by the complainant company, upon grounds having no 
relation to those set up in the présent bill. About April 14, 1884, a 
décision rendered by the suprême court of the United States (Coch- 
rane t. Soda Fabrik, 111 U. S. 293, 4 Sup. Ct 455) practically de- 
stroyed the monopoly; and on October 11, 1884, Greene & Sons re- 
pudiated the contract, upon grounds indefensible in law, namely, 
as before stated, on account of the radical change of circumstances 
caused by the décision of the suprême court. Not until the St. 
Denis Company, on May 16, 1889, after the expiration of the contract 
period, brought suit for breach of contract, was the claim made by 
S. H. Greene & Sons that the contract had been procured by false 
and fraudulent statements. Tins position was first taken, so far as 
appears of record, by pleas filed in the action at law, and dated No- 
vember 28, 1891. The bill therefore asks that the contract be an- 
nulled for reasons first advanced more than eight years after its 
making and more than seven years after its répudiation. The com- 
plainant excuses this delay by testifying that the falsity of the state- 
ments was first discovered in 1891. This excuse is hardly satis- 
factory in view of his testimony (afterwards corrected) that knowl- 
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edge that contracte had not been made with other parties was one 
of h'is grounds for repudiating the contract in 1884. But, conceding 
the claim that actual knowledge was not received until 1891, it yet 
appears that there was an unwarranted and persistent refusai to 
recognize the demands of the St. Denis Company for many years, 
during which the flrm of S. H. Greene & Sons had full opportunity 
to become informed of their légal obligations and of the binding char- 
acter of the agreement into which they had entered. This conduct, 
apparently having no othei? basis than an unwillingness to acçept a 
pecuniary loss, affords so strong évidence of susceptibility to the 
bias of pecuniary interest that ail évidence on behalf of the com- 
plainant as to the exact expressions used by the manager of the St. 
Denis Company in a personal interview 11 years before the taking 
of testimony, and ail évidence as to the materiality and inducing 
qnality of any statements, must be regarded as given under a like 
bias. It is difflcult to believe, in the face of a well-proven predeter- 
mination to repudiate a contract without reasons, that when reasons 
are tardily given, and when the alternative is either to acknowledge 
error or to furnish new grounds of justification for previous action, 
there will be satisfactory accuracy in describing personal motives 
and oral expressions. When an act is done for one reason, and de- 
fended upon another, we are justified in requiring the most satis- 
factory proof of the facts which are the basis of the new reason. 
Therefore, in determining the questions of whether the statements 
were such as were acted upon, and whether they were material in- 
ducements to the contract, we must be guided by our views of prob- 
ability, rather than by the statements, however positive in form, of 
witnesses exposed to the influence of such bias. Nor can we, in de- 
termining whether a statement was made by Mr. Naville, the St. 
Denis Company's agent, as a matter of opinion or as a matter of 
fact, attach importance to the réitérations of witnesses that certain 
things were represented as matter s of fact, and» not as matters of 
opinion. 

The foregoing considérations render it proper, before considering 
the meaning and accuracy of the statements made in writing, to dis- 
pose of the question which rests, not upon documentary évidence, 
but upon testimony as to an oral interview. We inquire, therefore : 
Did tlie defendant's agent, Naville, in an oral interview on November 
27, 1882, falsely and fraudulently represent and state to Greene & 
Sons that the flrm of Garner & Co., the Merrimack Company, and 
the Pacific Mills, or any of them, had made contracta with the de- 
fendant similar to that proposed to and flnally made with Greene 
& Sons? It should be observed that the contract flnally entered into 
was a simple contract for the sale, delivery, and acceptance of a cer- 
tain quantity of alizarine at a certain price. It contains no référence 
to the making of other contracts, and upon its face the contract is 
independent of the condition that other like contracts had been or 
should be made. The testimony of Henry L. Greene, given 11 years 
after the interview, professes to give only its général purport. It 
appears from this testimony that Naville expressed the désire and 
intention of the company to corne, into the market provided that it 
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could get encouragement from consumera in America, and stated that 
the défendant was to erect works provided it could make contracta 
enough. H. L. Greene expressly states that Naville iDformed the 
firm that he was in negotiation with the persons named, and also 
that Naville stated that he had made contracts with two out of 
the four, though not disclosing the names, and also says, "We were 
left to infer that it was two of the four." The testimony of thia 
witness is not clear, nor are his statements entirely consistent with 
each other, nor with the account of the transaction given by Robert 
Reoch, the only other witness for complainant as to the transaction. 
Without attributing to the complainant intentional perversion of 
fact, it is yet manifest, upon reading his whole testimony, that his 
actual recollection of the interview is exceeding indistinct. In his 
narration he obviously has the importance, in this litigation, of the 
distinction between statements of fact and statements of opinion, 
much more clearly in mind than the actual language or even the 
gênerai import of the conversation. In view of the bias of inter- 
est, of a previously expressed intention of repudiating the contract for 
other reasons, and of the lapse of time, his testimony falls far short 
of the requirement that proof of fraud should be clear and convin- 
cing. His testimony, moreover, entirely fails to substantiate the al- 
légation of the bill that it was stated to the firm "that contracts had 
been made with Garner & Go., the Merrimack Company, and the 
Pacific Mills." Upon the whole, the testimony of this witness, as 
opposed to that of the défendant, may be disregarded, save as to 
the contradiction it gives to the witness Reoch. The testimony of 
Reoch, who is pecuniarily interested in the firm, and whose testi- 
mony must be regarded as subject to the same bias, is more explicit. 
The testimony was taken after that of Greene, and when the un- 
satisfactory nature of Greene's testimony was probably apparent. 
He supports the allégation of the bill that an express statement was 
made that the concerns named in the bill had made contracts. But, 
in view of ail the circumstances, his testimony, as against the dé- 
niai of Naville, and considering his disagreement with Greene, fails 
to establish the making of the statements. 

It is urged that complainant's letter of November 2, 1882, sup- 
ports the view that the obtaining of the other contracts was a ma- 
terial inducement. The language is: "Our opinion now is that 
should you succeed in obtaining the signatures of, say, f of the lar- 
gest consumera of alizarïne in the country to such a compact, we 
would be one of the combination." It is probably true that, at the 
time of writing, there was in contemplation of S. H. Greene & Sons 
a compact or combination. But the idea of making such a com- 
bination was abandoned at the time of making the contract. The 
entire responsibility for carrying on the work was assumed by the 
St. Denis Company, and, in the face of the contract, the évidence is 
not satisfactory that the making of other contracts was relied upon 
as an inducement. There appears no reason for holding it more 
probable that S. H. Greene & Sons desired a combination for their 
own purposes than that they were satisûed to make an individual 
contract, as they in fact did. Even were the statement made, it is 
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far from clear that it was a material statement. The question of 
the materiality of the statement, however, is removed by the find- 
ing that the statement is not proved to hâve been made. 

Eliminating this branch of the case, we proceed to the représen- 
tations made in writing: 

"But you must be aware also that a combination has been made among the 
German nianfrs. in order to monopolize this article for a long time ahead, thus 
substituting one monopoly for another. One of the features of this combina- 
tion is the making up of a spécial fund for the prévention of any new manu- 
factories. » * * The combination of German makers which is now entered 
into, to continue the monopoly in the article after the présent patent expires." 

Thèse représentations must be considered in view of the fact well 
known to Greene & Sons that a powerful German combination ex- 
isted. Counsel for the complainant contend that the représentations 
were made for the purpose of creating in the minds of S. H. Greene 
& Sons the belief that a then-existing agreement provided in ex- 
press terms for the continuance of the monopoly after the expiration 
of the United States patent. It is then claimed that the untruthful- 
ness of the statements appears from the déposition of the control- 
ling officer of the German syndicate, as well as from the written 
agreement of the syndicate, showing that no express provision relat- 
ing to the maintenance of priées in America after the expiration of 
the United States patent was contained in the written agreement, 
and that the syndicate agreement therefore did not provide for the 
substitution of one monopoly for another; and also that the writ- 
ten agreement contained no express provision for a spécial fund for 
the prévention of any new manufactories, and that in fact no such 
spécial fund had been raised. This contention is not supported by 
a reasonable or fair interprétation of the language of the written 
statements alleged to be fraudulent. I am of the opinion, upon ail 
the évidence, that the parties were contracting, not upon the basis 
of a supposed knowledge of the terms of the syndicate agreement, 
nor even of its perfected plans, but merely in anticipation of the 
probable séquence of a présent business condition, and that the con- 
tract was entered into upon the basis of facts known to both par- 
ties, and practically undisputed. 

By référence to the syndicate agreement dated September 27, 1881, 
the gênerai purpose of the syndicate is found to be thus expressed: 
"The contracting parties agrée and engage themselves to fix the quan- 
tity of alizarine (alizarine red) to be sold," etc. The quantity is 
flxed, subject to increase or decrease by further agreement, with the 
exception of the United States of America, and the provision ap- 
pears: "The consumption in the United States is supplied with- 
out control by the Badische Anilin Soda Fabrik." The main and 
substantial fact was the existence of a powerful combination. The 
purpose of the contract between the St. Denis Company and S. H. 
Greene & Sons was to provide against the control of that combi- 
nation over priées in the United States after the expiration of the 
letters patent, viz. October 5, 1886. In making such provision, did 
the ûrm of S. H. Greene & Sons proceed upon the belief that the 
written terms of a completed contract of the German syndicate pro- 
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vided for a control of American priées after October 5, 1886, and for 
a spécial fund for the prévention of compétition; or did they pro- 
ceed in reliance upon their own judgment that an existing combina- 
tion was so likely to take future action to control the market of 
the United States that it was sound business judgment to antici- 
pâte and provide for such action? Neither the writings in évidence 
nor the testimony of Greene or Eeoch afford support for the for- 
mer contention. The existence of a written contract controlling the 
syndicate's action was not mentioned or discussed. The existence of 
a belief or supposition of the parties that on November 27, 1882, 
the business policy of the German syndicate for a period beginning 
nearly four years after, on October 5, 1886, was so definitely fixed 
as to afford Greene & Sons an actual basis of fact for their judgment 
as to the advisability of making the contract, is neither proved nor 
probable. If the provisions of a completed contract of the syndicate 
were material, it is highly improbable that men of large business ex- 
périence, themselves the largest American consumers of alizarine, 
of which their purchases at the time amounted to f 150,000 per an- 
num, would hâve based their action upon the mère statement of a 
comparative stranger as to the terms of the syndicate agreement, 
and upon such indefinite statements as are testified to in the case. 

It is apparent, not only frOm the character of the combination, but 
from the terms of the syndicate agreement, that its purpose was 
to monopolize the article for a long time ahead, and that the state- 
ment was substantially true. It is only by the unwarranted assump- 
tion that the language referred, not to the broad purpose of the com- 
bination, but to a spécial written or perfected agreement, that the 
complainant is able to argue the existence of any discrepancy be- 
tween the existing facts and the statement of the St. Denis Com- 
pany. I am of the opinion that, as urged by defendant's counsel, the 
statements were of matters of opinion and forecast; that they re- 
lated to the purpose and intention of the German manufacturera, 
which could not hâve been stated by Naville as anything else than 
a matter of inference, because he could not assert as a matter of fact 
what could be only positively known by entering the minds of the 
persons composing the association. It is by no means fair to as- 
sume that the parties understood that the syndicate agreement em- 
braced the full scope of the purposes and intention of the members, 
or that it was a fixed and controlling agreement, and not subject to 
whatever enlargement or modification the business situation might 
well call for during the years before the expiration of the letters pat- 
ent; and it was fair and natural to assume the continuance of the 
combination so long as it should be profitable. Practically, ail that 
Naville said was that the expiration of the American patent would 
not break up the trust, and that the trust would control the market 
in America. It is familiar law that statements of forecast, opin- 
ion, or expectation, that are in substance merely matters of infer- 
ence, cannot be made the subject of a false représentation. Gordon 
v. Butler, 105 U. S. 553; Sawyer v. Prickett, 19 Wall. 1-16; Reeves 
v. Corning, 51 Fed. 774. 
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There remains to consider specially the statement: "One of tlie 
features of this combination is the making up of a spécial fund for 
the prévention of any new manufactories." I think that little im- 
portance can be attached to the word "spécial" in the f oregoing state- 
ment. The material part of the allégation was that money was to 
be provided for preventing compétition. If there was money for that 
spécial purpose, it is trivial and immaterial to inquire whether it was 
treated, for purposes of banking or of bookkeeping, as spécial or 
otherwise. It is sufficiently proved that various matters involving 
expense, that may be described, in the language of the syndicate 
minutes, as "protective measures against new compétition," were pro- 
vided for; that proportional contributions were made for the pur- 
chase of a factory for the prévention of compétition; and that pro- 
vision was made by the terms of the syndicate agreement for a pro- 
portional contribution for the expense of the control office, and for 
ail expenses caused by the association, which included expenses in 
carrying out what was one of the main purposes of the combination, 
— the prévention of compétition. It is provided in express terms: 

"The amount of the working fund for the control office will be flxed by the 
président. The contracting parties share In this according to their participa- 
tion, as fixed In section 1, and hâve to pay the share in cash to the control 
within ten days after they get notice to do so." 

Employing the language of the brief of the learned counsel for the 
St. Denis Company, and agreeing with its statement of fact: 

"The combination did hâve such a fund. It was maintained by regular as- 
sessments. They did expend it, whenever necessary, in attempts to suppress 
compétition? and to assert that there is any material variation between the 
gênerai statement that there was a spécial fund, small or great, available for 
the purpose named, and the fund actually available and ready and intended 
to be used for that purpose, is too manifestly unreasonable for serious dis- 
cussion." 

Upon the findings, therefore, that the statements that other con- 
tracts had been made is not proved to hâve been made by Mr. Naville, 
and that there was no misrepresentation in the wfitten statements 
or in the oral statements of Mr. Naville relating to thèse matters, 
and no material discrepancy between the statements and the facts, 
I am of the opinion that there is no ground for attributing to the 
défendant corporation or its agent either bad faith or inaccuracy 
or recklessness of statement, and that, on the contrary, their good 
faith and substantial accuracy of statement in the dealings result- 
ing in the contract are satisfactorily established. The injunction 
is therefore denied, and the bill will be dismissed, with costs. 
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UNION MILL & MINING CO. v. DANGBBRG et aL 

(Circuit Court, D. Nevada. May 24, 1807.) 

No. 520. 

1. Wateb Rights— Tenancy in Common— Injunction. 

One tenant in common may maintain a suit in eqnity to restrain in- 
fringement of his rights in the water of a Btream, without Joining his 
co-tenant. 

2. Samb— Parties in Bquitt. 

In a suit in equity to détermine complainant's right to a spécifie quantity 
of the water of a stream, and to obtain a decree against ail parties asserting 
rights therein, to the complainant's injury or damage, persons who use the 
waters of the stream, but against whom no relief is sought, and who 
claim no rights adverse to the complainant, are not necessary parties. 

8. Same— Joinder of Défendants. 

In a suit in equity to establish complainant's right to a spécifie quantity 
of the water of a stream, several persons who divert water from such 
stream, and claim the right to divert it as against complainant, and whose 
acts are such as to make their individual diversion Injurlous to complain- 
ant's rights, may ail be united as respondents, though they do not claim 
the water jointly, nor by any common right. 

4. Parties in Equity — Persoks beyond Jurisdiction. 

Persons who, if within the jurisdiction of the court, might be regarded 
as proper or necessary parties to a suit in equity, will not, when beyond 
the jurisdiction of the court, be regarded as indispensable parties, so that 
their absence would defeat the jurisdiction, if the rights of the complain- 
ant and of the respondents before the court can be determined without 
tbem, and they will not be in any manner affected by the decree. 

5. Présomptive Rights— Riparian Propriktors— Appropriation. 

No prescriptive right to the use of the water of a stream can be acquired 
by one riparian proprietor, as against another, by a use of the water at 
times when such use does not interfère with the lâtter's use of the water, 
and when, as often as there is interférence, the latter has protested, and 
sought to prevent the use. 

6. Water Rights — Riparian Proprietorship. 

The rules and principles applicable to riparian proprietorship discussed and 
explained. 

7. Same— Prior Appropriation. 

The rules as to the rights of prior appropriators of the waters of streams, 
and as to the methods of exercising such rights, stated. 

8. Samr — Waste Prohibited— Bénéficiai, Use. 

Waste in the use of water is not permissible. To secure protection in 
the diversion and use of the waters of a stream for irrigation, or any other 
purpose, there must be an économie, bénéficiai, and reasonable use thereof, 
so as to prevent waste. An excessive diversion of water for any purpose 
cannot be regarded as a diversion for a bénéficiai use. 

9. Same— Appropriation for Irrigation. 

There is no superiority in rights acquired in the water of a stream fof 
the purpose of irrigating arable land over rights acquired therein for min- 
ing or milling purposes. 
J0. Same— Title of Prior Appropriators. 

Parties failing to connect themselves by tltle with prior occupants who had 
appropriated the water of a stream for the cultivation of the land cannot 
avail themselves of such prior appropriation of the water. Their own ap- 
propriation of the water must be treated as the inception of their rights. 
11. Same^-Rights of Subséquent Appropriators. 

The right of the first appropriator of the water of a stream is flxed by 
his appropriation, and, when others locate on the stream or appropriate 
the water, he cannot enlarge his original appropriation, or make any 
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change in the channel to their injury, but each subséquent locator 01* 
appropriator is entitled to hâve the water flow In the same manner as 
when he located, and may insist that the prior appropriators shall be con- 
fined to what was actually appropriated or neeessary for the purposes for 
which they intended to use the water. 

12. Same— Time op Appropriation. 

In determining the question of the time when a right to water by ap- 
propriation commences, the law does not restrict the appropriator to the 
date of his use of the water, but, applying the doctrine of relation, fixes 
it as of the time when he begins his dam or other appliance by whïch the 
appropriation is effected, provided his enterprise is prosecuted with rea- 
sonable diligence. 

13. Same— Extent of Appropriation. 

The true test of the extent of an appropriator's rights in the waters of 
a stream is the actual amount that is applied, without waste, to some 
bénéficiai use, within a reasonable time after he has given notice of his 
intention to appropriate the water. 
14 Same— Changes in Application of Water Power. 

When water from a stream has been appropriated for the purpose of 
running a mill, the mill owner is entitled to increase the working capacity 
of the mill by altérations and improvements in the method of applying 
or using the water power, provided the amount of water used does not 
exceed the amount flrst appropriated. 

15. Same— Economical Use. 

An appropriator of the water of a stream is required to make an écon- 
omie use of the water appropriated, for the purpose of the appropriation; 
and, if the capacity of his ditches is greater than is neeessary to provide 
for such use, he should be confined to the amount neeessary for such 
économie use, though less than the capacity of his ditches. 

16. Same — Place of Use. 

The right to water acquired by prior appropriation is not dépendent upon 
the place where the water is used; and one who is entitled to a given 
quantity of the water of a stream may take the same at any point on the 
stream, and may change the point of diversion and the eharacter of its 
use at pleasure, if the rights of others be not affected thereby. 

17. Same— Capacity of Ditches. 

The capacity of a ditch, making due allowance for evaporation, seepage, 
etc., is the amount of water that lt will carry from the point of diversion 
to the point of use. 

18. Same— Equitable Relief where Rights are Violated. 

Where there is a clear violation of a right, and équitable relief is prayed 
for, it is not neeessary to show actual damage. Every violation of a right 
imports damage, and this principle is applied whenever the act done is of 
such a nature as that by its répétition or continuance it may become the 
foundation of an adverse right. 

19. Same— Effect of Former Decrees— Res Judicata. 

Former decrees which are final and unreversed are res judicata of the sub- 
ject-matter of the sults as then decided between the parties thereto and their 
successors in Interest, whether the courts base their decrees upon a correct 
or an erroneous view either of the law or of the facts. They are not conclu- 
sive as to matters which might hâve been decided therein, but only as 
to such matters as were in fact decided within the issues raised by the plead- 
Ings. 

20. Same — Injunction against Diversion — Change of Place of Use — Res 
Judicata. 

A decree àwarding to a riparian proprietor, by virtue of his rights as 
such, an injunction against diversion of the water, so as to prevent its 
flowing freely to the tends and mill of such proprietor to the extent nee- 
essary for his uses in carrying on any lawful business, does not cease 
to be res judicata as to his rights in the stream beeause of his abandon- 
nant of the particular mill, and removal of his business to other land 
owned by him on the stream. 



UNION MILL & MINING CO. V. DANGBER3. 



76 



21. Same— "Right to Injonction. 

No one having rights in the waters of a stream !s entitled to enjoin In- 
terférence with such waters by others, when the uninterrupted flow of the 
stream would be insufficient to afford such person any bénéficiai use of it. 

23. Samb— Insufficient Supply — Apportionment. 

In this case, where several parties were found to hâve rights in the 
waters of a stream, the natural flow of which was at certain seasons in- 
sufficient to supply the needs of ail, àeld, that the use during such season 
should be so apportioned by the decree as to préserve so far as possible 
the equities of the several parties, and meet their necessities. 

This suit is brought by the complainant, as the owner or part 
owner of seven quartz mills situated along and upon the banks of 
the Carson river, in Ormsby and Lyon counties, in the state of Ne- 
vada, to wit, the Mexican, Brunswick, Merrimac, Vivian, Santiego, 
Franklin, and Eock Point, against H. F. Dangberg and about 125 
ôther respondents, comprising ail of the farmers residing in Carson 
valley, in Douglas county, who live above the Mexican mill, and use 
the water of the Carson river for irrigating lands and for other pur- 
poses. 

Complainant claims that it and its grantors hâve owned and used the mills 
above named, with the dams, ditches, and water power connected therewith 
sufficient to run the mills, since the following dates, and to the following es- 
tent, viz.: The Mexican Mill since March, 1860, with a capacity of 8.640 inches 
of water on a grade of 1 foot per mile; the Brunswick since April 22, 1861, 
with a capacity of 9,792 Inches of water on a grade of 1 foot in 2,200 feet; the 
Merrimac since May 12, 1861, and used until 1888, when the mill was partially 
dismantled, with the capacity of 6,336 inches of water on the grade of the 
ditch, 3.32 inches to the rod; the Vivian, April 12, 1861, with a capacity of 
7,344 inches of water flowing on a grade of 1 foot in 1,220 feet; the Santiego 
since April 12, 1861, with a capacity of 11,520 inches of water flowing on a 
grade of 2.2 feet in 1,910 feet; the Franklin since May 7, 1861, with the ca- 
pacity of 5,184 inches on a grade of 1.6 feet in 1.22S feet; the Rock Point 
since December, 1859, with a capacity of 4,608 inches of water on the grade of 
the ditch. 

The following table shows the dates of the original snrveys of the land upon 
which the respective mills are situated, with date of recording, also dates when 
patents were issued to complainant, its associâtes, or grantors. 



Name of Mill. 


Date of Survey. 


Record of Survey. 


Patent 


Mexican 


June 24, 1861. 
May 11, 12, 1861. 

April 12, 13, 1861. 
Apr. 12, 13, 1861. 

May 30, 1863. 
Dec. 14, 15, 1860. 
Apr. 16, 1861. 
Oct. 30, 31, 1860. 


June 25, 1861. 
June 3, 1861. 

Apr. 26, 1861. 
Apr. 25, 1861. 
June 19, 1863. 
Dec. 21, 1860. 
May 7, 1861. 
Feb. 23, 1861. 


Feb. 10 1865. 




Sept. 15, 1864. 
Sept. 15, 1864. 
Oct. 10, 1866. 
Oct. 10, 1866. 






Oct. 10, 1S66. 




Dec 18, 1869. 


Rock Point........ .... 


May 11, 1867. 



The bill, among other things, allèges, in substance, that on the lst day of 
July, 1889, respondents wrongfully diverted the water, and hâve wrongfnlly 
continued since that time to divert the water, and threaten to continue such 
diversion, and, unless prevented, will continue, etc., to complainant's injury 
and damage; that respondents severally take and divert the water by différ- 
ent dams and ditches, and use the same on différent parcels of land, claiming 
a common right to make such diversion; that complainant, in August, 1871, 
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commenced 11 suits in thls court against a portion of the respondents herein 
(àbout 40 in number); and that judgments thereln were entered for com- 
plainant, some on the 8th day of August, and others on the 18th day of 
August, 1873, for the property deseribed in the eomplaint as the Merrimac 
Mill, ditch, and water power, and it was therein adjudged that complainant 
was entitled to the rights of a riparian proprietor in the waters of the Car- 
son river, and that the respondents were seized and possessed of the land 
deseribed In the answer, and, as incident thereto, were entitled to the rights 
of riparian proprietors. Thèse were the only judgments pleaded; but upon 
the trial it was shown that other similar suits were brought in the state 
courts, and similar decrees rendered therein, which were introduced in évi- 
dence in this case. Several of the respondents made default. Others entered 
into stipulations as to the charaeter of the decree which they agreed should 
be entered herein, as against them; and a few others appeared, and answered 
separately for themselves, but a large majority of the respondents were repre- 
sented by the saine counsel. Their answers set up a joint défense for ail the 
défendants so answering, and a separate défense for each. They alleged 
that complainant's lnjury, if any, was not the resuit of respondents' acts, but 
was occasioned by the excessive and unprecedented drought of the year 18S9; 
that, as to some of the respondents, they are riparian owners, and, as such, 
entitled to the water under the prior judgments, pleaded against them, for 
stock and domestic purposes, and for the irrigation of their lands; that, as 
to some of the others, they are entitled to the water by prior appropriation; 
that, as to some of the others, they are entitled to water by prescription. 
Their answer allèges that complainant's co-tenant ls a necessary party plain- 
tiff, and should be brought into court; that there are other persons claiming 
and using the water who are not before the court; that défendants made no 
joint diversion or common claim to.the use of the water, but diverted, claim, 
and used it In several and indeperidént rights and uses, and not by virtue or 
under claim of common right; that, In addition to the joint or common dé- 
fense, défendants severally plead their several and independent rights to the 
water, some of them claiming by riparian proprietorship, some by decree of 
the court, some by appropriation, and some by prescription, and others by 
right of appropriation and prescription. 

The Mexican Mill, as originally built, In 1861, had 12 stamps. It was 
changea in the spring of 1S62 to 44 stamps. The mechanism and machinery 
of this mill, at the time of the commencement of this suit, as shown from 
the testimony Jn this case, consisted of 44 stamps of différent weight, 20 
amalgam pans, 10 settlers, 2 sulphuret pans, 2 agitators, 19 concentrators, 
1 force pump, 1 grinding stone, 1 main driving shaft 160 feet long, 1 line 
shaft 160 feet long, 1 Archimedian screw elevator, 1 boiler feed pump, 1 dy- 
namo with 48-inch Pelton wheel. The estimated power to run this machinery 
is given at 360-horse power, by the foreman of the mill. The penstock from 
the bottom of the petticoat to the surface of the water in the penstock is 
29 feet 6 inches. The testimony of ail the civil engineers shows that 50 
inches of water under a 4-inch pressure equals 1 cubic foot per second. Pre- 
vious to the commencement of this suit, complainant employed Capt. J. W. 
Haynie, a practical civil engineer, with many years of experjence, as a sur- 
veyor, in the construction and opération of ditches and Humes, to measure 
and calculate the carrying capacity of its several ditches and mill races, and 
the amount of water flowing at différent points in the Carson river. With 
référence to the quantity of water flowing in the east fork of the Carson 
river, he testifled as follows: "On July 14, 1889, I surveyed a section of 500 
feet of the east fork of the Carson river at a point about % of a mile above 
the dam from which water is taken by P. Heitman's ditch from the left 
bank, and J. Rodenbaugh's ditch from the right bank; * * * the survey 
being made for the purpose of ascertaining the amount of water passing that 
point at that date. By caref ul cross sectioning at 5 equidistant points in the 
500 feet, and taking 6 observations of the depth in each cross section, I ascer- 
tained the mean sectional area to be 46,525 square feet. The slope of the 
surface of the water was 0.00712, or at the rate of 37.614 feet per mile. The 
amount of water flowing was 249.60 cubic feet per second of time, or 12,480 
miners' inches, 4-inch pressure." He also made surveys of tili the ditches 
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taklng water from the Carson river in Carson valley. In the month of Au- 
gust, 1889, he surveyed a number of artificial waterways or ditches constructed 
for the purpose of conveying water from the Carson river to supply power 
to the various quartz mills along that stream, with a view of ascertaining 
their respective capacities. With référence to the Mexican Mill ditch, he tes- 
tifled that it takes water from a dam in the Carson river, and eonveys the 
same to the Mexican Mill, a distance of 27,380 feet. "The highest point in lts 
bottom is 132 feet belov or towards the mill from the head gâte. Its total 
fall from this point to its discharge at the mill is 5.99, or 1.19 per mile. A 
box flume 427 feet In length, with vertical sides, which forms a section of 
the ditch, is 12 feet wide and 4.13 feet deep, giving a sectional area of 49.56 
square feet, which is not greater than that of the portion of the ditch con- 
structed through earth. Its discharging capacity ls 119.776 cubic feet per 
second, or 5,988 miners' inches, under a 4-ineh pressure. The vertical fall of 
the water at the point of discharge is 28 feet, and the nominal horse power 
yielded ls 379.88, of whieh 80 per cent., or 303.9, would be realized. 

The following table shows the resuit of the measurements and calculations 
made by him: 



Naine of Ditch. 



Carrying Capacity 
in Inches under 
4-Inuta Pressure. 



Mexican 

" Final measurement with a nearly ï ull head of water. 

Brunswick , 

Merrimac , 

Vivian , 

Santiego , 

Franklin , 

Rock Point , 



5,988 
6,808 
9,115 
5.220 
7,788 
9,400 
6,455 
5,908 



From January 27 to January 31, 1894, he made further surveys of the Mex- 
ican ditch, and testified in relation thereto as follows: "Exceptionally favorable 
conditions were afforded for securing accurate data from which to compute the 
capacity of the Mexican ditch. On the 27th, the ditch being empty, I, in con- 
nection with H. H. Bence, selected a section of the ditch favorable for the 
purpose, measuring 900 feet in length, the upper end of which is 611 feet be- 
low the head gâte, and made three cross sectional measurements, one at each 
end of the section, and one midway between thèse. In thèse measurements, 
starting from a permanent datum mark, the élévation was taken by means of 
a télescope leveling instrument and Ieveling rod for every foot of length of the 
transverse line, thus securing a very accurate contour Une. On the 31st, water 
was turned into the ditch, filling it to within one-tenth of a foot of a mark on 
the flume frame near the head gâte, which mark is said to hâve been placed 
there as a gauge for a full mill head when the mill was worked to its full 
capacity. The height of the water surface relative to the datum line estab- 
lished at the cross section taken while the ditch was empty was taken by 
means of a leveling instrument and rod, for the purpose of defining the top of 
the wet cross section, as was also the fall or slope of the surface in the 900- 
foot length of section, at intervais of 100 feet." The resuit of thèse measure- 
ments, as calculated by the use of Flynn's table based on Kutter's formula, 
was 136.16 cubic feet per second, or 6,808 miners' inches, 4-inch pressure. 

On January 31st, immediately after the final measurements above described, 
a section of 200 feet, the upper end of which was 1,334 feet below the section 
mentioned above, and 60 feet below the upper end of the rectangular flume in 
which it is situated, being the second flume above Bland's house, was meas- 
ured transversely at each end and midway between, and the velocity of the 
water was taken by means of weighted tube floats, extending from a little 
above the surface to a depth just clearing the bottom. The width of the flume 
was 12 feet at each of the sections measured. The resuit of the measurements 
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made at thls place was 136.54 cubic feet per second, or 6,827 miners' Inches, 
4-inch pressure. On the same day of thèse measurements, a section measuring 
215.5 feet in length, in the- reetangular flume entering the Mexican Mill, was 
ased for the same purpose as the Iast, and in the same manner, except that 
only two cross sectional measurements were taken, one at each end of the 
longitudinal section. The width of the flume was the same at both ends,— 
11.575 feet; the depth of the water at the upper end 2.64 feet, and at the lower 
end 2.35 feet; mean depth, 2.495 feet; width of each of the 3 sub-longitudinal 
sections, 3.8583 feet. Floats were passed through each subsection four times. 
The resuit of measurements at this place was a total discharge, in cubic feet 
per second, 121.095, or 6,054.75 inches, 4-inch pressure. The différence between 
the mean of the two measurements near the head of the ditch and that of the 
two at the mill is 757 inches. To quote from the witness: "This must be ac- 
counted for by the présent large lealiage from the three intervening flumes; 
leakage through noies in the banks made by burrowing animais, and absorption 
by the ground in the more than 4 miles of channel in earth, both of the last 
two causes of waste being considérable, owing to the ditch not having been 
fllled to so great a depth for a long time prior to this." 

There is testimony In the record to the effect that, at the time thèse meas- 
urements were made, there was not as full a head of water as when the mill 
was running to its full capacity. Mr. H. H. Bence, who assisted Capt. Haynie 
in making the measurements, also made several calculations as to the capacity 
of the ditch at several différent points. He testified that, in making his cal- 
culations, he disregarded the intervening flumes, for the reason that they were 
reetangular in shape, and somewhat irregular in grade, while the ditch was 
trapezoidal in its shape. He therefore took those portions of the ditch con- 
structed in earth and the cross section measured in this section of the ditch as 
the basis of its capacity, and by careful computations, based on rules and 
formula laid down in one of the earlier éditions of Trautwine's Engineers' 
Pocket Book, obtained the following results: (1) Ditch being empty, he found 
the capacity of the ditch below the assumed water surface to be equal to a 
flow of 128.28 cubic feet per second, or 6,414 miners' inches. An addition of 
Vio °f a foot to the assumed water surface first adopted would increase the 
mean sectional area and velocity, and would give a flow of 139.589 cubic feet 
per second, or 6,979 miners' inches. After the water was turned into the ditch, 
other measurements were made, and the calculations with référence thereto, 
taken from Kutter's tables, give a flow of water equal to 137.3494 cubic feet 
per second, or 6,967 miners' Inches. At the same time, as an experiment, he 
tested for velocity by means of a surface float, and obtained the following re- 
suit, making the flow of water equal to 130.92 cubic feet per second, or 6,546 
miners' Inches. This method of obtaining the mean velocity he states is some- 
what uncertain, and is adopted only for the purpose of obtaining an approxi- 
mation of the flow of water where circumstances and the condition of the 
stream preclude other methods. He also, at another point, made measurements 
by means of submerged tube floats, with the resuit of 135.962 cubic feet per 
second, or 6,798 inches. To quote from his testimony: "After this, we pro- 
ceeded to the Mexican Mill, and, by means of a weir which had been con- 
structed in the tail race some distance below the mill, measured the water 
therein, and found 121.306 cubic feet per second flowing in said tail race, being 
equal to 6,065.8 miners' inches, after which we measured the water flowing in 
the flume next above the mill [flume 5] bythe same methods employed at flume 
2, and found the flow of water therein 121.249 second feet, or 6,062.4 inches, 
showing a discrepancy of 3.4 inches only between the weir measurements and 
that of the flume. Finally, from ail thèse measurements and the resuit ob- 
tained thereby, I corne to the conclusion, and such is my opinion, viz. that the 
full capacity of the Mexican ditch is not less than 141 cubic feet per second, 
or 7,050 miners' inches; that on the 31st day of January, 1894, there was flow- 
ing in that portion of the ditch, between flumes 1 and 2, near the upper end 
of the ditch, 137.349 second feet of water, equal to 6,867 miners' inches." 

In the year 1893 the respondents employed !.. H. Taylor, a civil engineer, 
to measure complainant's ditches, and estimate their carrying capacity. The 
following tables show the resuit of his testimony: 
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Name of lMtch. 


Carrying Cipacity 
in Inohes under 
4-Inch Pressure. 


Mexican. 


8,369 




4,110 




4,640 




5,446 




6,900 




8,432 




8,248 




4,165 




8,680 




2,383 


Bock Poiat. 

Ditch 


2,635 




7,500 





The f ollowing is an extract from the records of the United States Geological 
Survey, showing measurements, In cubic feet per second, of the Carson river 
at Bland's ranch, Nev., and of the so-called "Mexican Flume," for the re- 
spective months, as followa: 





Cubic Feet per Second. 




Carson Eiver. 


Flume. 


Total. 


April9to30, 1890 


1,446 
3,360 
3,021 
2,037 
19 


119 
115 
122 

122 
125 


1,565 
8,475 






8,143 


July, 1890 


2,159 
144 









J. W. Powell, Director. 

F. H. Newell, Topographe r. 

The following books, pamphlets, and other works on water rights were 
admitted in évidence, and marked as exhibits in this case, viz.: Irrigation 
Canals and Other Irrigation Works, by P. J. Flynn. Practical Treatise on 
Hydraulic Mining, by Bowie. United States Geological Survey, by J. W. 
Powell. Hydraulics; Flow of Water through Orifices over Weirs, by Hamil- 
ton Smith, Jr. Lowell Hydraulic Bxperiments, by Francis. Trautwine's 
Engineers' Pocket Book. Nevada Territory Directory. A Treatise on Hy- 
draulics, by Merriman. James Leffel's Works, 1883, 1888, 1891. Catalogue 
Milling Machinery; The Bisdon Iron Works. Mechanics' and Engineers' 
Pocket Book, by Haswell. Report of the Director of the Mint. Annual Ee- 
port of the Nevada State Weather Service. 

The testimony of Mr. Samuel Singleton, as to the method of diverting the 
water from the Carson river over the low lands In Carson valley, referred to 
in the opinion of the court, is as follows: "Q. Mr. Singleton, you hâve in 
connection with almost every ranch about which you testifled with référ- 
ence to the water they used, you hâve used the word 'cuts' In the bank 'when 
the water was high' and 'taking out cuts'? A. Yes, sir. Q. Rxplain more 
fully just what you mean by taking the water out by cuts in the bank when 
the water was high. A. We would dig a small ditch or eut in the bank, and 
let the water out. * * * Q. Is it not true that the river bank was a 
foot higher at the river's edge than a little ways off? A. Yes, sir. * * * 
Q. The bed of the river was deeper in those daysî A. The river was deeper 
and narrower. Q. How high above the bottom of the river would thèse cuta 
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be Where they eut !nto the bank of the river; how high would the bed of the 
river be? * * * A. Sometimes it would be three feet, and sometimes 
flve feet. Q. So that, when the water was from 3 to 5 feet deep in the river, 
the water would run out through the euts that you made in the banks? A. 
Yes, and irrigate the grass. Q. If it did not go down low enough to quit 
rnnning in the cuts, you would fill up the cuts if you wanted to eut your 
hay? A. Yes; to keep the water from the grass. * * * Q. How was 
it on your place? A. * * * We dug a ditch there. Q. How long a diteh 
was it? A. It must hâve been about 10 or 12 rods long. Q. It was just long 
enough to get the water through the high land next to the river onto the 
low land some little distance from the river, as you hâve described the condi- 
tions to exist at that time? A. Yes, sir. Q. How much land did it overffow 
and spread over? A. It overflowed ICO acres or more from the northwest on 
the land of Park now. Q. How wide did it spread out after it went through 
that eut, 10 or 12 rods long? A. It spread a great deal, and by taking a 
shovel, and assisting hère and there, it spread the whole thing. * * * Q. 
In 1852 did you not flnd natural meadows that were irrigated by the natural 
overflow of the river until the blue joint grass grew as high as your head? 
A. Yes, sir. Q. The flrst cutting of hay In the valley was from thèse nat- 
ural meadows that had been irrigated by the natural overflow of the water 
When the river was high? A. Yes, the flrst hay that was eut. * * * Q. 
About what year did the water commence to corne down with a rush? A. 
After the timber was eut in the mountalns. Q. About what year did that 
occur? A. From 1868 until to-day. * * » Q. Is it not the fact that the 
early settlers on the west side of the valley next to the foot of the mountain, 
along the road, took up the land along the road, and used mountain streams 
for irrigation? A. Yes, sir. * * * Q. Was not ail their irrigation in 
early days either from mountain streams, and where they made cuts in the 
banks as you hâve described? A. Yes; that was between' 1850 and 1860. 
Q. And after 1860 how was it? A. It continued that way until the timber 
was eut off, and the willows eut out, and the grubbing ail done. Q. It con- 
tinued that way until about 1868? A. Yes, until they eut the timber. * * * 
Q. How much land was cultivated on the Mott ranch as early as 1860 and 
1861? A. In 1860 and 1861 I do not think there was any cultivated on the 
low land; I mean plowed land. The other was grass land, if you call it 
cultivation by watering it. Q. Prior to 1861 there was no land plowed on 
the low lands on the Mott ranch? A. I do not think there was any more 
than ditehes. There were several ditches plowed to carry water, and used 
to irrigate grass land when the water was up. Q. The land that was culti- 
vated by plowing was irrigated by mountain streams? A. Yes, sir. Q. That 
continued to be the case down to 1862 and 1863? A. Yes, sir. Q. So that 
prior to 1862 and 1863 there was no land ever cultivated in any manner on 
the Mott ranch except by mountain streams— except by using the overflow? 
A. That is ail. * * * Q. How much of the Mott land was inclosed with 
a fence as early as 1861? A. I think the whole thing was pretty much in- 
closed in 1861 by a wire fence. ♦ * * Q. But you think that as early 
as 1861 the Mott ranch was inclosed two miles north and south and three 
miles east and west by a fence? A. Not by a wire fence. It was pretty 
much ail inclosed by a fence. * * * Q. How much rail fence was there 
in the valley in 1860? A. Mott had 20 acres, and I had 10 acres, and How- 
ard had 10 acres, and Woodford about 20 acres, fenced with cedar posts and 
cedar rails mortised in, and some of it is tbere to-day. * * * Q. You say 
that you eut some ditches yourself on the Mott ranch in 1853? A. Yes, sir. 
Q. How many ditches did you eut there in 1853? A. May be 20 or 30. Q. 
The ditches that you eut were mère cuts in the high bank right at the river 
to let the water out? A. Yes, cuts in the high bank. Q. Thèse 20 or 30 
cuts, that you made in 1863, were they ail of the same character,— just to eut 
the bank to let the Water out àt high water? A. Yes, sir. * * * Q. 
How much land did Mott plow ail told as early as 1860? A. 20 acres, I think. 
Q. What did he put that in? ' A. Grain and vegetables. Q. Where did he 
get the water for that? A. From mountain streams. Q. AU other land that 
he irrigated prior to 1860 and 1861 was by means of cuts in the banks of the 
river at high water, and spreading the water? A. Yes, sir. * • * Q. 
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There was plenty of water then? A. Yes; there was plenty of water then. 
There was plenty of water until the seventies, when it got short. Q. And 
then you had to make better dams to get water when lt was lower? A. Yes, 
sir. Q. Do you know the ditch running down across the land east of your 
place, called the 'Big Ditch'? * * « A. Yes; I know the ditch. Q. When 
was that built? A. In 1860 or 1861; it was dug to drain the bottom land. 

* * * Q. Let me eall your attention to a ditch between the Big ditch and 
your house; between the Big ditch and the one marked Bull and Park's 
ditch. When was that built? * * * A. It was built In 1870 or later. 

* * * Q. Oan you show me a ditch on this map from Sheridan to Peter 
Vansickles' that was built earlier than the year 1860? A. I don't know of 
any ditch to run from Vansickles' to way up there. » * * Q. Show me 
where there is a ditch there, built as early as 1860. A. I do not know where 
there is any particular part of the land where there is a ditch. There are 
some dltches in this big slough marked Parson's ditch, running off towards 
my place. Q. Is there a ditch there running from Parson's ditch towards 
your place that was built as early as 1860? Do you know of any ditches 
there taken out as early as 1860? A. I eannot recollect. » * * Q. Was 
there any land in the valley prior to 1860 irrigated by any other methods 
except by digging those little cuts in the high bank, and letting the water 
flood the land at high water? A. There might hâve been dams put in that 
I did not see. Q. Do you know of any? I am asking, within your own 
knowledge, if there was any irrigation of land in the valley prior to 1860, 
except by cutting the banks? A. I do not know, but I put in willow dams 
before that time. Q. AU the grain land and plowed and garden and vegetable 
land prior to 1861 on the west fork was irrigated by means of mountain 
streams? A. Yes, most of it on the west side of the valley. * * * Q. 
AH the ditches spoken of as having been taken out near the Job dam were 
ail cuts through the same high bank? A. Yes, cuts right through the bank. 
Q. How long would those cuts be? A. 10 or 12 rods, and some a little far- 
ther, probably. * * * Q. What do you mean by saying that Hiram Mott 
and you took water whenever you wanted to irrigate, when the water was 
high? A. When I was there by the river, watching our stock, I would hâve 
a shovel, and take it out, and, when he was there, he would do it. Q. When 
you were watching stock, you would go around with a shovel, and make little 
cuts in the bank, and get water out, and let it flood the land? A. Yes, trying 
to make hay. * * * Q. You testifled that the Mott ranch had been culti- 
vated from 1853 to the présent time. How much do you wish to be under- 
stood as saying was cultivated? A. I want to be understood that the grass 
grew there since I hâve been there, and a year before I came there. Q. It 
was growing before you came, and you eut some of it the year you came, and 
it has been growing ever since? A. Yes, sir. Q. That is just what you désire 
to be understood as saying? A. Yes, sir. * * * Q. How long was it 
before anything else was raised on the Mott land except natural grass? A. 
Way until. 1860, and after; nothing but natural grass there until 1860. 
Q. Just the same as was growing before the white people came to the coun- 
try? A. Yes, sir. Q. Is that what you mean by saying that the Mott ranch 
has been cultivated from 1853 down to the présent time; that the natural 
grass whieh was growing there before the white people came to the country 
continued to grow the same as if they had not come? A. Yes, sir. Q. How 
was it in 1859, 1860, and 1861? A. There was plenty of water until we got 
to the seventies, when it began to get scarce. Q. It was in 1868 or 1870 
when the farmers in the valley began to make arrangements to get water 
out of the river at low stage? A. It was so with me and my neighbors." 

The folio wing tëstimony, in relation to the time when the Virginia ditch was 
constructed, is referred to in the opinion of the court: 

C. N. Noteware, one of respondents' witnesses, on cross-examination testi- 
fled as follows: "Q. What ditches do you remember to hâve been built prior 
to 1863? A. The Virginia ditch was built before that. Q. I wish you would 
think lt over, and see if you hâve not your bearings a little wrong. Several 
witnesses hâve testifled that the Virginia ditch was built in 1864, and in 1864 
was the time when they flrst put water through that ditch. A. I am very 
positive that that ditch was dug long before 1864. Q. The Virginia ditch? A. 
81 P.— 6 
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Now, I sây positive; ail that knowledge must be taken with some allowance. 
It is a great many years ago, but it seems to me that I cannot be mistaken; 
but other witnesses, more familiar with the facts than I am, swearing it was 
built in 1864, might make me think I was mistaken. Q. If several witnesses 
were to say they commenced work on that ditch in the fall of 1863, and did 
a little Work on it that fall, and that in the spring of 1864 a large force of men 
was put to work on the Virginia ditch, and completed it, and that they also 
dug the Company ditch in 1864, would you think that you were mistaken about 
it? A. Yes; I think so, because the witnesses might be more conversant with 
the country than I was. As I stated, most of my business was drivlng cattle 
up to 1862, and I was not notlcing thèse things, but it seems to me that I saw 
on the Lyttle place a ditch before 1863." He was recalled, and upon direct 
examination testified: "Q. I want to inquire of you more particularly concern- 
ing the ditch commonly known as and called, in Douglas county, the 'Virginia 
Ditch.' When do you remember first to hâve seen that ditch? A. I do not 
know when I first saw It, but, as I stated when I was examined before, my 
impression was that I had seen it as early as 1861; and I was somewhat taken 
back when I was infôrmed by counsel during my examination that several 
old résidents, who certainly ought to know and remember as well as I would, 
had testified they had not seen it until 1864; and I hâve thought over the 
matter since, to know whether I was not mistaken, and now I still think I 
was right when I stated I had seen that ditch as early as 1861. I want to ex- 
plain now what I saw: I saw an excavation for a ditch there as early as 1861, 
but I hâve never seen any water in the ditch in my life at any time since. I 
saw an excavation there, I feel pretty certain. They seemed to hâve a num- 
ber of excavations on the Une. Q. What 1s it, if anything, which strengthens 
your recollection about that, using- ail the circumstances that you can now 
think of to confirm your présent recollection? A. Prior to and including the 
summer of 1861, I was driving cattle to the Mono and Aurora Mines pretty 
much ail • * * of each season of 1858, 1859, 1860, and 1861, inclusive; and, 
in driving my cattle by there, I saw it. I hâve had no occasion to go up there 
since then, and I hâve never been in that locality since 1861. I asked what 
that ditch was, and the reply was, 'It was Bill Stewart's ditch;' and afterwards 
they said they were getting water from there. If that remark was made sub- 
séquent to 1861, and not in connection with my going there, I might be mis- 
taken. It might hâve been subséquent that I learned of that ditch, but I hâve 
thought the matter over a great deal since I gave my testimony, and lt does 
seem to me that I cannot be mistaken about it. When I saw it, it seemed 
to hâve been plowed and scraped out each way, and it might hâve been only 
a short distance; but it was a good big ditch, and my cattle used to get in 
there, and I don't recollect driving cattle that way at ail since 1861, and I 
don't think I can be mistaken." On cross-examination he testified as follows: 
"Q. Just where was this excavation that you remember seeing on the Vir- 
ginia ditch in 1861? A. It was some distance from the river, because the Une 
of my travel would take me away from the river. It must hâve been as far as 
somewhere between where Jeffries and Banning located; between there and 
the Twelve Mile House ls where I would cross this excavation on the Une of 
my travel. Q. How far from the river would it be? A. I should think it 
would be from one-half to one mile from the river. * * * Q. How large a 
ditch was it? A. It was a pretty large ditch,— from bank to bank It might 
be fifteen feet. Q. That, you said, was BiU Stewart's ditch. Do you know for 
what purpose Stewart was constructing the ditch? A. I only know from what 
was said to me. They said the Virginia Company had taken up a ranch, and 
that was their ditch." 

J. H. Martin, called on the part of the respondents, in direct examination tes- 
tified as follows: "Q. Do you know what is called in this case the 'Virginia 
Ditch'? A. Yes, sir. Q. When do you remember flrst to hâve seen that ditch? 
A. In 1861, I think in October. * * * I came across where they had been 
digging a ditch, and there did not seem to be any end to lt to cross. They had 
dug a section of a ditch there, and, when I got to the Twelve Mile House, I 
said, 'Who is digging a ditch there?' and they said there was a company in 
Virginia organized to build a ditch and farm the land there. I thought they 
went in there to make a show of possession." On cross-examination he testi- 
fied as follows: "Q. Hâve you not heard also that that ditch was abandoned 
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at that time, and then taken up and flnished early in the spring of 1864? Did 
you not hear at the Twelve Mile House right then that the ditch was aban- 
doned? A. No; I did not hear it was abandoned, but I heard it was not com- 
pleted until then, and I understood they made some démonstration of posses- 
sion there. * * * Q. Did you ever hear of any work being done In 1862 or 
in 1863 on the Virginia or company ditches? A. No; I never heard of it." 

Thomas Wheeler, called on the part of the plaintiff, in rebuttal, testified as 
follows: "Q. Do you remember anything about the Virginia ditch? A. Yes, 
sir. Q. When was that ditch first laid out, and work commenced upon it? 
A. In 1862. Q. Do you know whether it was surveyed by a surveyor and 
engineer? A. I do not. Q. State how much work was done on that ditch, 
and at what point it was done in 1862. A. They done the work on the ranch. 
They started work on the corner of the Virginia ranch, and I hâve talked with 
the boys working there several times, and they bought their supplies from 
father. There was two of them at work there, and they represented there 
was a company from Virginia City owned the property, and they had taken 
up a ditch in and about that point to bring water from the Carson river, and 
that it was a large company. It was to run clear through to some point 
below Cradlebaugh's. They done some work in there on the Une of the 
ditch, and dug some noies in the summer of 1862 in différent places. Q. Where 
was the work done in 1862? A. Almost north from where Pettigrew lives, 
I think. Q. How was the work prosecuted? A. They dug some holes, and 
started a ditch with picks and shovels, and they did not plow, or anything of 
that sort. Q. How far away from the river would the holes which they dug 
in 1862 be? A. A mile and a half or two miles from the river. Q. Was the 
work picked up and continued in 1863? A. No, sir; the work laid over in 
1863. Q. Do you know from what cause no work was done on the Virginia 
ditch in 1863? A. Nothing more than it was said that the company had 
busted up, or something of that kind. Q. When was there any further work 
done on that ditch? A. They went in in 1864, and dug it through from where 
they done this digging, in 1862. They dug it through to the river. Q. Was 
it a large ditch then? A. They didn't make it as large as the first start. They 
first started quite a canal, but they didn't make it quite so large. Everybody 
thought it was going to be a terrible canal. Q. How large was it as they 
started it north of Pettigrew's house? A. My recollection of it is that it 
would be six or seven feet wide on the surface. Q. And how deep? A. It 
would probably be a couple feet deep, and other places not so deep. Q. How 
large was the ditch that they built from that point to the river in 1864? A. 
The ditch, I suppose, would be six or seven feet wide on the surface, and it 
would slope in. That year they put in, I think, about ten or fifteen acres of 
grain, in 1864. Q. Did they irrigate from the ditch? A. Yes, sir. Q. How? 
A. They run it over the country, and threw it over the ground with a shovel 
in places. The boys didn't understand irrigation very well those days. Q. 
Did you see that ditch yesterday? A. Yes, sir. Q. How does it compare in 
size with the ditch that you saw dug there in 1864? A. It looks to be several 
degrees larger. Q. Is it not twice as wide and deep as it was in 1864? A. It 
is full twice the width, and more than twice the depth." 

H. F. Dangberg testified as follows: "Q. How many Virginia ditches are 
there? A. There is only one ditch at the head, but it branches out at the 
bridge. Q. Ain't there two ditches at the schoolhouse below? A. Yes, sir. 
Q. Which was built first? A. The lower ditch. Q. Is that the one that was 
built in 1863 or 1864? A. Yes, sir. Q. Is it not true that a little work was 
done on the Virginia ditch in the fall of 1863, and a large force of men put 
on in the spring of 1864, and the ditch flnished? A. Yes, sir; I think so. 
Q. Ain't what you think about it the truth? A. Yes, sir. Q. Who built the 
upper Virginia ditch? A. My brother Chris. Dangberg and myself. Q. When 
did you do that? A. That was done somewheres between 1875 and 1880. 
Q. How much water would the first Virginia ditch when first built carry? 
A. * * * Four or five thousand inches." 

David Olds, one of the respondents, testified as follows: "Q. Ail of that 
time you were somewhat familiar with the valley? A. Yes; I was supervisor 
of Douglas county for 1864 and 1865 and 1866. Q. You know the country in 
and about Gardnerville? A. Yes; I knew it then, but it was ail sagebrush. 
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and not settled much. That was the Virginia ranch at that tlme. Q. Do you 
know the country from Gardnerville across Pettigrew's, Dangberg's, and Henry 
Elges' place, and the country Irrigated by the Allerman ditch and the Com- 
pany ditches? You knew that country? A. Yes, sir. Q. About what years 
were those sections of country in there reclaimed and put under cultivation, 
and water carried on that land by a System of Irrigation? A. The most of it 
has been done since I left there. Q. You cannot say how much had been done 
before you left there? A. I don't know; water was taken out of the Vir- 
ginia ditch on the Virginia ranch in 1863 or in 1864. Q. Was not that land 
flrst irrigated In 1864? A. I think it was about 1864." 

Charles E. Holbrook testified that the Virginia ditch was started In 1863, 
to the best of hls reeollection. 

The following is the stipulation referred to in the opinion, and was signed 
by 12 or more of the défendants: "It is hereby stipulated and agreed by and 
between the complainant above named and the défendants signing this stipu- 
lation that complainant may take a decree, without costs, against the said 
undersigned défendants, as prayed for in its said bill of complaint on file 
herein, provlded that the water right and water in Oarson river, which com- 
plainant shall be decreed to hâve and use, shall be limited during the irrigat- 
ing season of each year to a flow of six thousand (6,000) inches measured 
under a four (4) inch pressure, or any other flow or measurement which will 
deliver seven thousand and two hundred (7,200) cubic feet of water per minute 
of time, said measurement to be made at Cradlebaugh's Bridge, in Douglas 
county, Nevada, or as near said bridge as is practicable to measure the run- 
ning water in Carson river, and provlded, further, that said défendants sign- 
ing this stipulation shall at ail times, regardless of the amount of water in 
said Carson river, hâve the right to use the water of said river for domestic 
purposes, and to a reasonable use thereof for the purpose of watering stock. 
It ls further stipulated and agreed by and between the parties signing this 
stipulation, the said défendants, the signers hereof may use during the irri- 
gating season, for the purpose of irrigation upon lands now in cultivation, 
ail of the surplus water in said Carson river over and above the said amount 
of six thousand (6,000) inches or seven thousand two hundred (7,200) cubic 
feet per minute. Said water shall be used in an économie manner, and ail 
waste water shall be returned to the river. The complainant hereby releases, 
waives, and abandons ail claims and causes of action for damages resulting, 
up to date of filing hereof, from any of the acts and injuries complained of 
in the complainant's bill of complaint heréih, as against the défendants who 
shall agrée to and sign this stipulation. But nothing in this stipulation con- 
tained shall be taken or construed as being a waiver or release by complain- 
ant of its action, or right of action, against any of the défendants not sign- 
ing this stipulation. It is further stipulated and agreed by and between the 
complainant and the défendants signing this stipulation that in order to give 
the said défendants time and opportunity to store the water of Carson river 
at its head waters, in the nonirrigating season, so as to increase the supply 
during periods of searcity, the said défendants, the signers hereof, and none 
others, may use the waters of Carson river during the irrigating season of 
A. D. 1890 and 1891 up to the 15th day of July in each of said years, for the 
purpose of irrigating their lands now under cultivation, but on none other, 
In order to bring their crops to maturity, even if, by so doing, they encroach 
upon the right of complainant to the flow of 6,000 inches as aforesald; but 
said privilège shall be exercised In an économie manner, and ail waste water 
shall be returned to the river, and said privilège of encroaching upon said 
flow of 6,000 inches shall not be exercised beyond the year A. D. 1891, and 
shall not extend to parties not signing this stipulation and agreement. Said 
flow and measurement of 6,000 inches, measured under a four (4) inch pressure 
or 7,200 cubic feet per minute of time, shall not be deemed or held to Include 
any water which shall be hereafter stored by said complainant, or pur- 
chased by complainant from the state of Nevada or the county of Douglas 
or the United States or from any other person, party, association, or corpo- 
ration storing water, but shall be deemed and construed to be 6,000 Inches 
under a four (4) inch pressure, or 7,200 cubic feet per minute of the natural 
flow of Carson river." 
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The title to a portion of the lands in Oarson valley ls by patents. The fol- 
lowing abstract shows the amount of land patented by respondent H. F. 
Dangberg, and the dates when the patents thereto were obtained: 



Date of Patent 


No. of Acres. 


Date of Patent 


No. of Acres. 




120 

160 
160 
160 
160 
160 
160 
80 
320 
320 


Sept. 4, 1874 


120 


Dec. 20, 1864 


April23, 1874 


40 


Mov. 15, 1865 


Jan. 25, 1875 


120 


Kov. 15, 1865 


March 7, 1876 


160 




July 25, 1876 


160 




April, 1877 


160 


Sept. 1,1869 


Nov., 1883 


160 


June26, 1863 


Total 






2,720 


Sept. 1, 1869 









Trenmor €offin and W. S. Wood, for complainant. 
S. Summerfield, for respondent H. H. Springmeyer. 
Eobert M. Clarke, W. E. F. Deal, and D. W. Virgin, for other re- 
spondent». 

HAWLEY, District Judge (after stating the facts as above). This 
is a suit in equity to obtain a decree against the respondents for the 
alleged wrongful diversion of the water of the Carson river, to com- 
plainant's injury and damage. The Carson river is a natural water 
course, having its source or head in the state of California, and run- 
ning through the Cafson valley, in Douglas county, Nev., to the 
"sink of the Carson," ïn Churchill county, where its water sinks and 
disappears. The river has two branches or forks, designated as the 
"East Fork" and the "West Fork," and there are many tributaries, 
branches, and sloughs which connect therewith, through which the 
water flows every month in the year. The headwaters of both of 
the main branches rise in California, flow into Carson valley, and 
unité at Boyd's Bridge, and thence flow in a single channel to the 
sink, a distance of over 100 miles. Above the main junctiqn there 
are branches and sloughs from the East Fork, which flow into the 
West Fork. 

Complainant claims the right to sufficient water of the Carson 
river to run its mills (1) upon the ground that it is a lower riparian 
proprietor upon the river; (2) upon the ground that it is a prior ap- 
propriator of sufficient water of the river to propel the machinery 
of its mills; and (3) as against several of the respondents by reason 
of the decrees of this court and of the state court decreeing to it and 
its grantors a sufficient quantity of water for such purposes, and 
perpetually enjoining such respondents and their grantors from the 
use of such water, to complainant's injury and damage. The re- 
spondents admit the diversion of the water, and claim the right to 
divert ail the water of the river (1) by reason of their being riparian 
owners along the upper course of the river above complainant's 
mills ; (2) by reason of their being prior appropriators of the amounts 
of water respeçtively claimed by them; and (3) by prescriptive use, 
to complainant's injury, of the respective amounts of water claimed 
by them for more than five years prior to the bringing of this suit. 
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The testimony as to the use of the water by the respective parties 
covers a period of time of over 30 years, during which there has been 
more or less litigation concerning the rights of the parties. It in- 
cludes the locations and titles of each of the seven mills of which 
complainant is the owner or part owner, the size and capacity of 
its ditches, and the amounts of water necessary for it to use, so as 
to enable it to properly and successfully run its mills. It also em- 
braces the respective titles to the land of the various respondents, 
the time when their land was first taken up, when the water was 
flrst used for purposes of irrigation, and the amount of water ap- 
propriated and required for the bénéficiai use of irrigating their 
lands. The testimony includes a history of the whole country from 
the headwaters of the Carson river to its sink. There is an unusual 
amount of conflict in the testimony, especially as to the amount of 
water flowing in the river at various points at différent seasons of 
the year, of the capacity of the différent ditches, the amounts of wa- 
ter used by the respective parties when first used, and upon nearly 
every other material fact in the case. A gênerai idea of the extent 
of this conflict in the évidence is made manifest by the fact that ab- 
stracts made therefrom, and set forth or referred to in the briefs of 
counsel, for the convenience of the court, cover about 1,000 pages 
of typewritten matter. From this statement it is apparent that 
the court, having due regard to the compass of its opinion, and the 
limits of its own time and patience in preparing it, cannot discuss 
at length the questions arising f roïn such conflict, and will be com- 
pelled, in many instances, to simply state its conclusions upon the 
facts, and dévote most of its time and space to a review of the many 
intricate, novel, and interesting légal principles, including nearly 
every question of law pertinent to water rights, which are involved 
in the décision of this case. 

Before proceeding with the discussion of the case upon its merits, 
there are certain preliminary questions that hâve been presented 
and are urged with much force by the respondents' counsel. touching 
the right of the complainant to maintain this suit on account of the 
misjoinder or nonjoinder of certain parties, which will be first dis- 
posed of. 

It is said to be the constant aim of courts of equity to do com- 
plète justice, and to settle the rights of ail persons interested in 
the subject-matter of the suit, in order that litigation may not be 
conducted bv halves, and that the sanie persons may not be harassed 
by a multiplicity of suits in référence to the same subject-matter. 
Conceding this to be the aim of ail courts of equity, and that their 
rules of procédure are molded to assist in the accomplishment of this 
end, it would naturally be expected that flxed and definite rules 
could be found regulating the conduct of suits by persons having a 
union of interests, and prescribing that those persons should unité 
in the prosecution of a common claim. But, instead of discovering 
such invariable rules, the courts are compelled to concur in the lan- 
guage of Judge Story, in which he reminds his readers of the im- 
possibility of stating any rules which shall be of universal applica- 
tion to the joinder of parties in equity. Mr. Justice Story said: 
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"The truth Is that the gênerai rule in relation to parties does not seem to be 
founded on any positive and uniform principle; and therefore it does not ad- 
mit of being expounded by the application of any unlversal theorem, as a test. 
It is a rule founded partly in artifleial reasoning, partly in considérations of 
convenience, partly in the solicitude of the courts of equity to suppress multi- 
farious litigation, and partly in the dlctate of natural justice, that the rights of 
persons ought not to be affected in any suit, without giving them an opportunlty 
to défend them. Whether, therefore, the common formulary be adopted, that 
ail persons materially interested in the suit, or in the subject of the suit, ought 
to be made parties, or that ail persons materially interested in the object of the 
suit ought to be made parties, we express but a gênerai truth in the applica- 
tion of the doctrine, which is useful and valuable, indeed, as a practical guide, 
but is still open to exceptions and qualifications and limitations, the nature and 
extent and application of which are not, and cannot independently of judicial 
décision be, ahvays clearly deflned." 1 Story, Eq. PL § 76c. 

1. It is contended that oomplainant ought not to be permitted to 
maintain this suit without making its co-tenants parties thereto. 
This contention cannot be sustained. It does not affect the jurisdic- 
tion of the court, but addresses itself solely to the policy of the court. 
Elmendorf v. Taylor, 10 Wheat. 152, 166. It is not shown either 
by the pleadings or the proofs herein that any injury will resuit to 
respondents by the failure of complainant to make its co-owners in 
the mills parties to this suit. Complainant's interest is several. 
There is but a unity of possession. Its estate is capable of being 
injured, and it is entitled to hâve it protected from irréparable in- 
jury, without regard to the action of its co-tenants. The co-tenant 
is not an indispensable party to the détermination of its rights. 
The Débris Case, 16 Féd. 25, 34; Eailroad Co. v. Ward, 2 Black, 
485; Hewitt v. Story, 12 C. 0. A. 250, 64 Fed. 524; Himes v. John- 
son, 61 Cal. 259; Water Co. v. Perdew, 65 Cal. 447, 452, 4 Pac. 426. 

2. It is claimed that the Comstock Mill & Mining Company, the 
owner of the Eurêka Mill, on the Carsolu river, ought to hâve been 
made a party complainant or respondent, and that ail of the far- 
mers diverting water from the Carson river below the Rock Point 
Mill, and the farmers above the Bock Point Mill and below the 
Meirimac Mill, and the farmers in Carson valley taking water from 
the tributaries of the Carson river, should hâve been made parties 
respondent, and that this suit cannot be maintained without the 
joinder of ail such parties. This suit is not brought to détermine 
the amount of water which each respondent is entitled to divert and 
use for the purposes of irrigation. It is a suit instituted for the 
purpose of determining complainant's rights to a spécifie quantity of 
the waters of the Carson river, and to obtain a decree as against ail 
parties who are asserting any right to such waters, to its injury and 
damage. This being the nature of the suit, complainant is only re- 
quired to bring such parties before the court as interfère with its 
rights. The Comstock Mill & Mining Company does not appear to 
claim any right to the water of the river adverse to complainant. 
It could not properly hâve been made respondent, and the attention 
of the court has not been called to any principle of law which would 
authorize or compel it to be made a party complainant in order to 
prevent its commencing any suit against any party who might here- 
after interfère with any of its rights. No relief is sought or claim- 
ed against any of the farmers on the river below the mills, or be- 



88 81 FEDERAL REPORTER. 

tween the mills, or as against the parties using water on the small 
tributaires for irrigation between complainant's mills and the state 
line. Where no relief is sought against persons who are not con- 
nectée! in interest with the subject-mâtter of the suit, they should 
not be made parties to the litigation. 

3. It is argued that inasmuch as the respondents who are made 
parties to the suit do not daim the water of the river jointly, or by 
any common right, they cannot be jointly sued, and the complain- 
ant is not therefore entitled to the remedy it seeks to obtain in this 
suit. It is true that the respondents deny that they hâve entered 
into any combination to divert any of the waters of the river to com- 
plainant's injury or damage, or that they jointly or in common di- 
vert or use said water, and allège that they claim individual, dis- 
tinct, and separate rights independent of each other; but the plead- 
ings and the proofs, without any conflict, distinctly show that the 
résulta of respondents' acts are such as to make their individual di- 
version of the water injurious to complainant's rights, if the com- 
plainant is entitled to any prior rights to the water. Their claims 
are of the same common character, in that they are adverse to com- 
plainant. They are therefore ail properly united as respondents, 
because they ail divert water from a common source, the Carson 
river, above the mills, and claim the right to divert it as against the 
complainant. Thèse conflicting rights, whatever they may be, can 
be determined by one suit. Complainant might not be able to main- 
tain its suit against them singly, for it may be that no one of the 
respondents acting individually has deprived complainant of ail the 
water to which it is entitled. Complainant is only entitled, if at ail, 
to, a certain amount of the water of the river, and it is by the action 
of ail the respondents that it has been deprived of the water to 
which it claims to be entitled. Each respondent claims the right 
to divert a given quantity of water. The aggregate thus claimed so 
reduces the volume of the water in the river as to deprive comnlain- 
ant of the amount to which it is entitled. To this extent, even if 
there is no such unity or concert of action or common design in 
the use of the water to injure complainant, there is certainly such a 
resuit in the use of the water by the respondents as authorizes com- 
pïàinant to maintain this suit, upon the ground that the action of 
ail the respondents has produced and brought about the injury of 
Which it complains. Every one who contributes to such injury is 
properly made a party respondent. 

As was said by the court in Saint r. Guerrerib, 17 Colo. 448, 453, 
30Pac.335,337: 

"Interférence with the prior right of a party to the use of water for Irriga- 
tion is unlike most privaté injury for which relief may bë had by injunction. 
Priority of right to the use of water from a natural stream Is a right peculiar 
toits nature. A party entitled to such priority, unless he can show that he is 
entitled to ail the water of the natural stream, cannot, in the nature of things, 
identify certain spécifie water as belonging to himself while the Same is run- 
nîrig in the natural channeli Being entitled only to a certain quantity of the 
Water, less 1 than the whote, it is only af ter a proper diversion of such quantity 
into his own separate ditch or latéral that the prior appropriator can be said 
to hâve title, in kind.to the spécifie water thus diverted. * * * Keeping this 
principle in view, lt follows that if plaintiff had, by priority of appropriation, 
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aetually acquired the better right to the use of the water of the natural stream 
than either 01 ail of the several défendants, ne was entitled to hâve such prior- 
ity protected agalnst tlieir acts, whether joint or several, and for that purpose 
was entitled, if necessary, to join ail as défendants In one action. Plaintiff 
did not claim a prior right to the use of ail the water In the natural stream, and 
the amount diverted by any single défendant might not interfère wlth plain- 
tiff' s use; hence he might not be able to maintain an action agalnst any one 
of the défendants separately for diverting the water. So, plaintiff might not 
be able to show that any two or more of the défendants acted jointly in divert- 
ing the water; nevertheless, he might be able to show that the resuit of their 
several diversions in the aggregate was to deprive him of its use altogether. 
The joint resuit of their several acts would, under such circumstances, justify 
their joinder as défendants." 

The following additional authorities sustain the right of complain- 
ant to maintain this suit against the respondents: Blaisdell v. 
Stephens, 14 Nev. 17; Hillman v. Newington, 57 Cal. 56, 63; People 
v. Gold Run Ditch & Min. Co., 66 Cal. 138, 4 Pac. 1152; Miller v. 
Highland Ditch Co., 87 Cal. 430, 25 Pac. 550; Foreman v. Boyle, 
88 Cal. 290, 26 Pac. 94; The Débris Case, 16 Fed. 25; WoodrufE v. 
Mining Co., 8 Sawy. 628, 16 Fed. 25; Id., 27 Fed. 795, and authori- 
ties there cited. 

4. It is next claimed that the farmers residing in California, who 
are not within the jurisdiction of this court, and who are diverting 
the waters from the East and West Forks of the Carson river, in 
said state, are indispensable parties to this suit. This proposition 
is untenable. If the parties were within the district of Nevada, 
where the suit is brought, it might be the duty of the court to com- 
pel complainant to bring them into court; but it does not necessa- 
rily f ollow that this suit cannot be maintained without them. They 
are proper, and perhaps necessary, parties, but they are not indis- 
pensable parties. The rights of the complainant and of the respond- 
ents before the court can be determined without them, and they will 
not in any manner be affected by the decree in this suit. This court 
must deal with the situation of the parties as it ânds them, and 
proceed to détermine the rights of the persons within its jurisdic- 
tion who hâve been properly brought before it, where their rights 
can be determined without bringing in other parties who would oust 
the" court of its jurisdiction. 

Equity rule 47 was evidently adopted to bridge over the difficul- 
ties that might arise in ail cases of this character. It reads as fol- 
lows: 

"In ail cases where lt shall appear to the court that persons who might 
otherwise be deemed necessary or proper parties to the suit cannot be made 
parties by reason of their being out of the jurisdiction of the court, or in- 
capable otherwise of being made parties, or because their joinder would oust 
the .iurisdiction of the court as to the parties before the court, the courts may, 
in their discrétion, proceed in the cause without making such persons parties; 
and in such cases the decree shall be without préjudice to the rights of the 
absent parties." 

In Payne v. Hook, 7 Wall. 425, 431, the court said: 

"It is undoubtedly true that ail persons materially interested in the subject- 
matter of the suit should be made parties to it; but this rule, like ail gênerai 
rules, being founded in convenienee, will yield whenever it is necessary that 
it should yield in order to accompli sh the ends of justice. It will yield, if the 
court is able to proceed to a decree, and do justice to the parties before it. 
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without injury to absent persons equally interested In the Htigatlon, but who 
oannot çonveniently be ruade parties to the suit. Ooop. Eq. PI. 35. The neces- 
sity for the relaxation of the rule is more especially apparent in the courts of 
the Unjted States where oftentimes the enforcement of the riile would oust 
them of their jurisdiction, and deprive parties entitled to the interposition of 
a court of equity of any remedy whatever." 

If a case in equity can be completely decided as between the liti- 
gant parties, the fact that there are other persons residing in an- 
other state who might hâve been made parties if they could hâve 
been reached by process should not prevent a decree as to ail par- 
ties who are within the jurisdiction of the court. Joy v. Wirtz, 1 
Wash. C. G. 517, Fed. Cas. Ko. 7,554; Abbot v. Rubber Co., 4 Blatchf. 
489, Fed. Cas. No. 9; Harrison v. Urann, 1 Story, 64, Fed. Cas. No. 
6,146; Elmendorf v. Taylor, 10 Wheat. 152, 168; Mallow v. Hinde, 
12 Wheat. 193, 197; Vattier v. Hinde, 7 Pet. 252, 262; Shields v. 
Barrow, 17 How. 130, 139; Kennedy v. Gibson, 8 Wall. 498; Wil- 
liams y. Bankhead, 19 Wall. 563, 571; Hôtel Co. v. Wade, 97 U. S. 
13, 21; Marco v. Hicklin, 6 C. C. A. 10, 56 Fed. 549, 553; Story, Eq. 
PI. §§ 78, 79. 

5. Hâve the respondents acquired any rights to the use of the 
water of the river as agaiûst complainant by prescription? The 
discussion of this question will, for the flrst time, bring to light a 
glimmering of the fact, which, sooner or later, will be made mani- 
fest and clear, that the entire controversy as to the right to the use 
of the water between the respective parties is really confined to a 
period of about three months in the year, known as the "summer 
months" or "dry season." In the answer of respondents it is al- 
leged "that continuously, for more than five consécutive years before 
the commencement of this suit, under claim of right and title there- 
to, each of the défendants hâve severally, openly, peaceably, unin- 
terruptedly, and with the knowledge of the complainant, and ad- 
versely to the complainant and to ail the world, and to the injury 
of complainant, taken, appropriated, and used for domestic pur- 
poses, and for watering their stock, and for the irrigation of their 
said land and the crops thereon, a portion of the water of said Car- 
son river, and as much as was necessary or required for said pur- 
poses." This averment is broad enough to cover the entire time. 
But the spécifie contention of counsel in summing up on this point 
is that respondents "hâve at ail times claimed and used the water 
adversely to complainant until the middle of July, and for more 
than five consécutive years before suit, and their claim or right to 
hâve such use has been acquiesced in by complainant." 

From the mass of testimony introduced upon this point, the court 
is of opinion that it is clearly shown that complainant never at any 
time acquiesced in the use of the water by the respondents when it 
became scarce, or was needed at its mills. Complainant, every year 
for more than five years prior to the commencement of this suit, 
employed agents to visit the farmers in €arson valley, with instruc- 
tions to prevent them from using the water; and such agents did 
interfère with and interrupt respondents' use every year when the 
water became reduced in quantity at the complainant's mill, with- 
out regard to the month or the day of the month. The truth is that 
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tfiere were no two seasons exactly alike. Ordinarily, the water 
begins to diminish in quantity between the lst and 15th of July. 
This being the fact, there are several witnesses who state that they 
hâve no recollection of making any claim to the water before the 
middle of July; others flx the date before that time; and ail agrée 
that they interrupted respondents' use of the water for irrigating 
purposes when the water commenced to decrease in quantity. The 
agents would ârst notify the respondents that complainant needed 
the water, and request them to ceaie using it, then protest against 
their use of the water from the river, and, if unsuccessful in accom- 
plishing the desired results by peaceful methods, they would eut out 
or open respondents' dams, tear away their head gâtes, and flll up 
their ditches. The respondents were usually as active, persistent, 
and energetic in making repairs, so as to get the water, as the agents 
were in trying to prevent their using it. In several instances some 
of the respondents requested the use of the water for a few days, 
and ail reasonable requests in this regard were granted. 

The averment in the answer, if sustained by the proofs, was suf- 
fleient to establish a prescriptive right in the respondents' use of 
the water. But there is no évidence to sustain the averment. The 
mère fact that respondents were never interrupted in the use of the 
water until the middle of July in each year, if sustained by the évi- 
dence, would not give them a prescriptive right, unless it was also 
shown that complainant was, by their acts, deprived of suffloient 
water to run its mills. An adverse use of water for the statiitory 
period must be open, notorious, peaceable, continuous, and under 
claim or color of right; for, if any act is done by other parties 
claiming the water that opérâtes as an interruption, however slight, 
it prevents the acquisition of any adverse right. Mining Co. v. 
Dangberg, 2 Sawy. 450, Fed. Cas. ~No. 14,370; The Mining Débris 
Case, 9 Sawy. 441, 513, 18 Fed. 753; "Winter v. Winter, 8 Nev. 129, 
135; Huston v. Bvbee, 17 Or. 140. 20 Pac. 51; San José v. Trimble, 
41 Cal. 536, 542; Lovell v. Frost, - 44 Cal. 471; Hayes v. Martin, 45 
Cal. 559; Cave v. Crafts, 53 Cal. 135, 138; Bail v. Kehl, 95 Cal. 606, 
30 Pac. 780. The burden of proving an adverse uninterrupted use 
of water, with the knowledge and aequiescence of the party having 
a prior right, is cast on the party claiming it. American Co. v. 
Bradford, 27 Cal. 360; Gould, Waters, § 341, and authorities there 
cited. Any person may obtain exclusive rights to water flowing in 
a stream or river by grant or prescription as against either riparian 
owners on the stream or the prior appropriation of the water by other 
parties. But the right acquired by prescription is only commen- 
surate with the right enjoyed. The extent of the enjoyment meas- 
ures the right. A mère scrambling possession of the water, or the 
obtaining of it by force or fraud, gives no prescriptive right; nor can 
this right be acquired if, during the time in which such right is 
claimed to hâve accrued, there has been an abundant supply of water 
in the stream or river for ail other claimants. 

In order to enable respondents to maintain a prescriptive right to 
the flowing water in the Carson river as against complainant, there 
must hâve been an uninterrupted enjoyment by them, under claim of 
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right, for the period of five years. There must hâve been an actual 
occupation by the diversion and use of the water, to the knowledge 
and acquiescence of the complainant, such as to occasion damage 
and give it a right of action. There must hâve been such a use of 
the water, and such damage, as would raise a presumption that com- 
plainant would not hâve submitted to it unless the respondents had 
acquired the right to so use it. Dick v. Bird, 14 Nev. 161 ; Dick v. 
Caldwell, Id. 167; Boynton v. Longley, 19 Nev. 69, 76, 6 Pac. 437; 
Water Co. v. Crary, 25 Cal. 504; Grigsby v. Water Co., 40 Cal. 396, 
406; Anaheim Water Co. v. Semi-Tropic Water Co., 64 Cal. 18S, 30 
Pac. 623; Water Co.. v. Hancock, 85 Cal. 219, 24 Pac. 645; Ditch 
Co. v. Heilbron, 86 Cal. 1, 12, 26 Pac. 523; Black's Pom. Water 
Eights, § 132; Km. Irr. §§ 293, 294, 297. 

In the application of thèse principles to the facts of the case under 
considération, it clearly appears that respondents hâve not acquired 
any right to the use of the water of the Carson river by prescription, 
as against complainant. 

6. We are now brought to a considération of the interesting and 
important question as tp what rights the respective parties hâve to 
the use of the water flowing in the river. Are their rights to be de- 
termined by the rules and principles applicable to riparian proprietor- 
ship, or be governed solely by the laws, rules, and décisions of the 
courts of Nevada, and of other states in the arid régions on the Pacific 
coast, touching the doctrines of appropriation of water to bénéficiai 
uses and purposes? Should the court follow the suggestion of coun- 
sel that some of the parties can claim riparian rights, and others 
daim the right to divert the water by prior appropriation, and others 
claim both rights? The difflculty encountered at the threshold of 
this discussion arises from the character, nature, and extent of the 
prior decrees entered in this court in Mining Co. v. Dangberg, 
2 Sawy. 451, Fed. Cas. No. 14,370, and Mining Co. v. Ferris, 2 Sawy. 
176, Fed. Cas. No. 14,371, in this court and in the state courts. 
Thèse decrees were based upon the riparian rights of the respective 
parties. The fact is that, at the time such decrees were entered, the 
rule of riparian rights was held to be applicable to Nevada. Van- 
sickle v. Haines, 7 Nev. 249. Since the rendition of the decrees, 
that case has been overruled, and the principles of prior appropria- 
tion accepted, as applicable to the existing conditions of the soil and 
climate of this state. Jones v. Adams, 19 Nev. 78, 6 Pac. 442; Ré- 
duction Works v. Stevenson, 20 Nev. 269, 21 Pac. 317. This change 
is the natural outgrowth of the conditions existing in this state. 
The climate is dry. The soil is arid. The land is unproductive, 
without irrigation. When water can be used thereon, it becomes 
capable of successful cultivation. There are but few streams of 
water. The benefits accruing to land along the banks of thèse 
streams by the mère fiow of water in the channel is very slight. The 
bottom lands that can be irrigated by a diversion of the water, so 
that it can be turned back into the stream, are of limited extent. A 
large proportion of the area of land suitable for cultivation would 
hâve to remain in its wild and unproductive state, covered only by 
the natural growth of sagebrush and greasewood, unless the right to 
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appropriate and divert the water of the streams away from the chan- 
nel for the purpose of irrigating sucli lands is recognized and secured. 
The same conditions exist with référence to the necessity of the use 
of the water for mining, milling, mechanical, manufacturing, munici- 
pal, and other bénéficiai purposes. Thèse conditions and the grow- 
ing wants and necessities of the people imper atively demanded that 
such a change should be made. Kiparian rights are founded upon 
the ancient doctrine of the common law. If the law is a progressive 
science, courts should keep pace with the progress and advancement 
of the âge, and constantly bear in mind the wants and necessities 
of the people, and the peculiar conditions and surroundings of the 
country in which they live. In tins connection it has been said to be 
one of the excellencies of the common law that it admits of perpétuai 
improvement, by accommodating itself to the circumstances of every 
âge, and applies to ail changes in the modes and habits of society, 
and that in this respect it will never be outgrown by any refinements, 
and never out of fashion, while the ideality of human nature exists. 
State v. McClear, 11 Nev. 66. 

7. It may be that the résulta would be substantially the same 
under the law of riparian proprietorship as under the law of prior 
appropriation. The différence would, perhaps, be more in the form 
of the decree than in the amount of water to which the respective 
parties are entitled. From any standpoint that may be taken, it is 
évident that the former decrees could not be successfully enforced. 
If this were not true, there would not hâve been any necessity for 
this suit. The former decrees, which are pleaded and relied upon by 
complainant as sustaining its superior rights to the water of the 
river, were based exclusively upon riparian rights; and if, as argued 
by complainant's counsel, the decrees make the matter in issue res 
judicata so far as the original parties to those suits and ail persons 
claiming under them are concerned, there would be an end of the 
présent controversy as to such parties. The decrees in question did 
not give to complainant any fixed or deânite quantity of water. 
They did not détermine the amount of water which was necessary to 
enable complainant to propel its machinery at its mills. Under the 
rules of the common law, the riparian proprietors would ail hâve the 
right to a reasonable use of the water of the river running through 
their respective lands for the purpose of irrigation. It is declared 
in ail of the authorities upon this subject that it is impossible to lay 
down any précise rule which will be applicable to ail cases. The 
question must be determined in each case with référence to the size 
of the river, the velocity of the water, the character of the soil, the 
number of proprietors, the amount of water needed to irrigate the 
lands per acre, and a variety of other circumstances and conditions 
surrounding each particular case; the true test in ail cases being 
whether the use is of such character as to materially affect the 
equally bénéficiai use of the water of the stream by the other proprie- 
tors. 

In Mining Co. v. Ferris, 2 Sawy. 176, 195, Fed. Cas. No. 14,371, the 
respondents claimed that in a hot and arid climate like Nevada the 
use of water for irrigation was a natural want; that the upper pro- 
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prietors on the stream might consume ail the water for the purpose 
of irrigating their land, and that such use would be reasonable. The 
court, in considering this question, said: 

"To lay down the arbitrary rule contended for by the défendant, and say 
that one proprietor on the stream has so unlimited a right to the use of the 
water for irrigation, seems to us an unnecessary destruction of the rights of 
other proprietors on the stream who hâve an equal need and an equal right." 

But the right to use water for the purpose of irrigation was ex- 
pressly recognized. The court said: 

"Irrigation must be held in this climate to be a proper mode of using water 
by a riparian proprietor, the lawful extent of the use depending upon the 
circumstances of each case. With référence to thèse circumstances, the use 
must be reasonable, and the right must be exercised so as to do the least 
possible injury to others. There must be no unreasonable détention or con- 
sumption of the water." 

When it is said that such use must be made of the water as not to 
affect the material rights of other proprietors, it is not meant that 
there cannot be any diminution or decrease of the flow of water; for, 
if this should be the rule, then no one could hâve any valuable use of 
the water for irrigation, which must necessarily, in order to be béné- 
ficiai, be so used as to absorb more or less of the water diverted for 
this purpose. The truth is that under the principles of the common 
law in relation to riparian rights, if applicable to our circumstances 
and conditions, there must be allowed to ail, of that which is corn-' 
mon, a reasonable use. But, if prior appropriation is to prevail, then 
différent rules must be applied. Under the principles of prior ap- 
propriation, the law is well settled that the right to water flowing 
in the public streams may be acquired by an actual appropriation of 
the water for a bénéficiai use; that, if it is used for irrigation, the 
appropriator is only entitled to the amount of water that is necessary 
to irrigate his land, by making a reasonable use of the water; that 
the object had in view at the time of the appropriation and diversion 
of the water is to be considered in connection with the extent and 
right of appropriation; that, if the capacity of the flume, ditch, canal, 
or other aqueduct, by means of which the water is conducted, is of 
greater capacity than is necessary to irrigate the lands of the appro- 
priator, he will be restricted to the quantity of water needed for the 
purposes of irrigation, for watering his stock, and for domestic use; 
that the same rule applies to an appropriation made for any other 
bénéficiai use or purpose ; that no person can, by virtue of his appro- 
priation, acquire a right to any more water than is necessary for the 
purpose of his appropriation; that, if the water is used for the pur- 
pose of irrigating lands owned by the appropriator, the right is not 
confined to the amount of water used at the time the appropriation is 
made; that the appropriator is entitled, not only to his needs and 
necessities at that time, but to such other and further amount of 
water, within the capacity of his ditch, as would be required for the 
future improvement and extended cultivation of his lands, if the right 
is otherwise kept up; that the intention of the appropriator, his 
object and purpose in making the appropriation, his acts and con- 
duct in regard thereto, the quantity and character of land owned by 
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him, his necessities, ability, and surroundings, must be considered 
by the courts, in connection with the extent of his actual appropria- 
tion and use, in determining and defining his rights; that the mère 
act of commencing the construction of a ditch with the avowed in- 
tention of appropriating a given quantity of water from a stream 
gives no right to the water unless this purpose and intention are car- 
ried out by the reasonable, diligent, and effectuai prosecution of the 
work to the final completion of the ditch, and diversion of the water 
to some bénéficiai use; that the rights acquired by the appropriator 
must be exercised with référence to the gênerai condition of the 
country and the necessities of the community, and measured in its 
extent by the actual needs of the particular purpose for which the 
appropriation is made, and not for the purpose of obtaining a mo- 
nopoly of the water, so as to prevent its use for a bénéficiai purpose 
by other persons; that the diversion of the water ripens into a valid 
appropriation only where it is utilized by the appropriator for a 
bénéficiai use; that the surplus or waste water of a stream may be 
appropriated, subject to the rights of prior appropriators, and such 
an appropriator is entitled to use ail such waters; that, in contro- 
versies between prior and subséquent appropriators of water, the 
question generally is whether the use and enjoyment of the water for 
the purposes to which the water is applied by the prior appropriator 
hâve been in any manner impaired by the acts of the subséquent 
appropriator. 

Thèse gênerai principles are of universal application throughout 
the states and territories of the Pacific coast. They hâve, in one 
form or another, been declared, upheld, and maintained by a uniform 
current of décisions in this state. Lobdell v. Simpson, 2 Nev. 274; 
Mining Co. v. Carpenter, 4 Nev. 534; Proctor v. Jennings, 6 Nev. 83; 
Barnes v. Sabron, 10 Nev. 218; Simpson v. Williams, 18 Nev. 432, 4 
Pac. 1213. The same rules prevail in California: Kellv v. Water 
Co., 6 Cal. 106; Ditch Co. v. Vaughn, 11 Cal. 143; Kimbàll v. Gear- 
hart, 12 Cal. 28; Ortman v. Dixon, 13 Cal. 34; Kidd v. Laird, 15 Cal. 
161; Weaver v. Lake Co., 15 Cal. 274; McKinney v. Smith, 21 Cal. 
374; Hill v. Smith, 27 Cal. 476; Davis v. Gale, 32 Cal. 26; Water Co. 
v. Powell, 34 Cal. 109; Nevada Co. v. Kidd, 37 Cal. 283; Osgood v. 
Water Co., 56 Cal. 571; Mitchell v. Mining Co., 75 Cal. 482, 17 Pac. 
246; Bamelli v. Irish, 96 Cal. 214, 31 Pac. 41; Barrows v. Fox, 98 Cal. 
63, 32 Pac. 811. In Colorado: Coffln v. Ditch Co., 6 Colo. 443; 
Siêber v. Frink, 7 Colo. 149, 2 Pac. 901; Wheeler v. Irrigation Co., 
10 Colo. 583, 17 Pac. 487; Hammond v. Kose, 11 Colo. 524, 19 Pac. 
466; Eeservoir Co. v. Southworth, 13 Colo. 111, 21 Pac. 1028; Platte 
Water Co. v. Northern Colorado Irrigation Co. (Colo. Sup.) 21 Pac. 
711; Strickler v. City of Colorado Springs, 16 Colo. 62, 26 Pac. 313; 
Oombs v. Ditch Co., 17 Colo. 146, 28 Pac. 966; Ft Morgan Land & 
Canal Co. v. South Platte Ditch Co., 18 Colo. 1, 30 Pac. 1033. In 
Oregon: Kaler v. Campbell, 13 Or. 596, 11 Pac. 301; Simmons v. 
Winters, 21 Or. 35, 27 Pac. 7; Speake v. Hamilton, 21 Or. 3, 26 
Pac. 855; Hindman v. Rizor, 21 Or. 112, 27 Pac. 13. In Utah: Mun- 
roe v. Ivie, 2 Utah, 535; Irrigating Co. v. Moyle, 4 Utah, 327, 9 Pac. 
867; Salina Creek Irr. Co. v. Salina Stock Co., 7 Utah, 456, 27 Pac. 
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578. In Montana: Woolman v. Garringer, 1 Mont. 535. In Idaho: 
Conant v. Jones, 32 Pac. 250. See, also, Atchison v. Peterson, 20 
Wall. 507; Basey v. Gallagher, Id. 670; Broder v. Water Oo., 101 
U. S. 276; Hewitt v. Story, 12 C. O. A. 250, 64 Fed. 516; Krall t. U. 
S., 24 O. O. A. 543, 79 Fed. 241; Gould, Waters, § 228 et seq.; Km. Irr. 
§ 150 et seq.; Black's Pom. Water Rights, § 15 et seq. 

8. To thèse gênerai principles, which are of universal application, 
it will only be necessary to notice a few others as we proceed, that 
hâve a direct bearing upon the spécial facts of this particular case. 
The character of this suit, as before stated, is not such as to require 
the court to détermine the amount of water to which each of the 
respondents is entitled for the proper irrigation of his land. Their 
rights, as against each other in this respect, are in no wise involved 
in this litigation. But, in order to obtain a correct understanding 
of the question of the alleged wrongful waste of the water, it is neces- 
sary to give at least a gênerai outline of the claims made by the 
respondents concerning the quantity of water to which they are 
respectively entitled, and the manner in which it has been used by 
them. 

The testimony shows that the aggregate amount of land owned by 
the respondents, in round numbers, is in the neighborhood of 15,000 
acres; that the aggregate amount of water claimed by them is 51,200 
inches, making an average of about SJ inches of water to the acre. 
There is no uniformity among the respondents in this particular. 
The lowest claim made is 1 inch to the acre, by Chris. Larsen; the 
highest, 7| inches to the acre, by H. F. Dangberg, one of the largest 
landowners in the valley. 

Upon the cross-examination of L. H. Taylor, a witness introduced 
by the respondents, he testifled, in answer to questions upon this 
subject, as follows: 

"Q. About how much water does lt take, on an average, to irrigate an 
acre of land in Nevada, during the irrigating season, if properly handled, and 
handled with reason and economy and proper regard for the rights of others v 
A. I will state in a gênerai way that it is my opinion, with a good distributing 
System, and the use of economy in applying the water, that ultimately you 
can count on a duty of about 150 acres to each cubic foot per second, or ;i 
third of an inch to the acre. There will be places that will require more, and 
others that will require less, dependlng on the soil, climate, character of crops, 
etc. * * * Q. So far as you hâve had opportunity to examine this subject 
in Carson valley, are you able to say that a cubic foot of water per second in 
that valley will irrigate 150 acres? A. It is my opinion that it would and 
will ultimately do so. Q. Would it do so now with a proper System* of 
ditches, well regulated, and no water wasted? A. I think it would, but, with 
the system of irrigation they hâve there now, they could not do it." 

T. B. Bickey, a witness on behalf of respondents, testifled as fol- 
lows: 

"Q. How much land in that country will 1,500 inches of water Irrigate? 
* * * A. If I owned ail the water and ail the land, I could irrigate 3,000 
acres of laud with 1,000 inches of water; but if I owned one pièce hère, and 
another man owned a pièce there, the water is wasted and used up. Q. As- 
suming that two branches of the Virginia ditch are large enough to carry 
8,000 inches, and that 1,000 or 1,500 inches are put out through those ditches 
upon the lands belonging to Chris, and H. F. Dangberg, using the water as 
they can use it with their expérience, how much land could they irrigate? A, 
I think a quarter of an inch to the acre is abtindant." 
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It thus appears that their system of irrigation résulta in a great 
waste of the water. So far as the testimony shows, there are only 
three of the respondents (H. H. Springmeyer, C. C. Henningsen, and 
C. M. Henningsen) who hâve provided any adéquate means for return- 
ing the water to the river. An examination of the testimony also 
shows that a much greater amount of water has been habitually di- 
verted on the East Fork of the Carson river, at the upper end of the 
valley, through what is known as the Allerman, Buckeye, Virginia, 
and Ezell ditches, than is required to irrigate the lands supplied by 
water from thèse ditches. Thèse ditches hâve been so constructed 
as to carry the water away from the Carson river, and the Martin 
slough and Buckeye creek, through which the water formerly ran, 
hâve been dammed and bulkheaded, so that the waste water, instead 
of flowing down the creek to the river, is turned away across a sandy 
and gravelly plain west of what is known as "Désert Station," and, if 
any portion of this water ever reaches the river, it is through a 
slough near Cradlebaugh's bridge, at a point from 12 to 15 miles from 
where it was diverted from the river. Substantially the same condi- 
tions prevail on the West Fork and at several other points in Carson 
valley. 

The thought is hère suggested from the reading of the testimony 
in the record upon thèse points that if a system of economy in the use 
of the water had been adopted, and more care taken that no water 
should hâve been allowed to run to waste, the occasion for the présent 
litigation would probably hâve never arisen. The time is near at 
hand when greater attention must be given to thèse matters, and 
greater care and caution be exercised, to prevent parties from loss 
and damage which are or may be occasioned to other parties having 
equal right to the waterS of the river. An excessive diversion of 
water for any purpose cannot be regarded as a diversion to a béné- 
ficiai use. Water in this state is too scarce, needful, and precious 
for irrigation and other purposes, to admit of waste. No person, 
whether an appropriator or riparian proprietor, should be allowed to 
"be extravagantly prodigal in dealing with this peculiar bounty of 
nature." Combs v. Ditch Co., 17 Colo. 146, 154, 28 Pac. 966, 968. 
The maxim of the law which he is bound to respect, while availing 
himself of his right, is, "Sic utere tuo ut alienum non laedas." 
Tyler v. Wilkinson, 4 Mason, 397, Fed. Cas. No. 14,312; Ferrea v. 
Knipe, 28 Cal. 340, 344; Gibson v. Puchta, 33 Cal. 310; Shotwell v. 
Dodge, 8 Wash. 337, 341, 36 Pac. 254. Every year the area of land 
for which water is needed is increasing, and the supply is constantly 
diminishing. 

The following quotation from Kinney on Irrigation (section 30) 
is directly applicable to the facts of this case: 

"It has been the policy of législatures and courts, as far as possible, to sup- 
press ail wastefulness or wasteful methods in the use of waters. In the early 
days a prior appropriation was esteemed to cover ail water in sight, whether 
it was needed or not. But the prineiple of 'bénéficiai use,' as the population 
increased, soon put an end to that conception. More stringent régulations 
may still be made in places, which will benefit not only those who hâve at 
présent water rights in a certain stream, but also those desiring to divert 
water from the same. There are many appropriators who still demand the 

81 F.— 7 
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amount of water claimed by them at flrst, although that amount ls many 
times more than is actually needed by them for the purpose to which they 
apply it. Having no knowledge whatever of the proper use of water as au 
aid to agriculture whëii they flrst made the appropriation, and there being at 
that timé an entiré absence of any written authority on the subject from 
which they could learn, and water then being plentiful, it followed, as a mat- 
ter of course, that settlers adopted very wasteful methods in the use of it. 
Many of them still keep up those methods, notwithstanding the fact, demon- 
strated by practical expérience, that by so doing they are raising smaller and 
poorer crops than they could raise by using the water more sparingly. In 
many places It has been shown that from a given stream five or sis times as 
much land could be irrigated as had been thought possible in early days. 
But, even with the présent various enactments for the prévention of thèse 
wasteful methods, the natural flow of streams is becoming daily more and 
more inadéquate to meet the demand; and finally it has become apparent 
that, if the progress of the irrigation development is not to be seriously 
checked, more stringent measures will hâve to be enacted, or other sources 
of supply must be sought." 

See, also, sections 165 and 166; Black's Pom. Water Bights, § 142; 
Peregoy t. McKissick, 79 Cal. 572, 21 Pac. 967; Barrows v. Fox, 98 
Cal. 63, 32 Pac. 811. 

9. An earnest argument is made on behalf of the respondents to 
the effect that the agricultural interests of Carson valley are of para- 
mount importance to those of the mill owners on the Carson river; 
that the necessaries of life are produced by the farmers, and cannot 
be successfully brought forth without the use of water for the irriga- 
tion of their crops. But of what gênerai use, independent of the 
wants and necessities of themselves and their families, would the 
products of their farms be, unless the other industries which furnish 
a market for the crops were equally protected in their rights? The 
money necessary to be obtained in order to enable the farmers to sell 
their crops with profit must be obtained from other sources, — from 
other avenues of industrial and business pursuits. The prospecter 
and capitalist, laborer and miner, searching for the precious metals 
that lie imbedded in the earth in the minerai régions of the state, 
hâve certain rights that need protection, as well as other classes. 
When thèse discoveries are made, the metalliferous ores cannot be 
at ail times successfully reduced without the aid of expensive ma- 
chinery, the building of mills to be propelled by water power, etc. 
Water for this purpose is as much a want or necessity of the com- 
munity as it is for the purpose of irrigating the land. The mining 
industry of this state has always been considered of as great import- 
ance as the agricultural interests. The right to the water of a 
stream for any bénéficiai use should always be protected and en- 
couragea. The only exception that has ever been made arises solely 
from necessity, and that is to give to every person, in whatever busi- 
ness he may be engagea, the absolute right to a sufflcient supply 
of the water for household and domestic purposes, watering his stock, 
and raising vegetables sufflcient to supply the wants of himself and 
family. In Gould, Waters, § 205, the author, in relation to this ex- 
ception, says: 

"Each riparian proprietor has a right to the ordinary use of the water flow- 
ing past his land, for the purpose of supplying his natural wants, including 
the use of the water for the domestic purposes of his home or farm, sueh 
as drinking, washing, or cooking, and for his stock. For thèse natural uses, 
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by the weight of authority, he may, if necessary, consume ail the water of 
the streani. This right is his only, and is strictly confinée! to riparian land. 
He has also the right to use it for any other purpose, as for irrigation or 
manufactures; but this right to the extraordinary use of the water is inferior 
to the right to its ordinary use, and, if the water of the streain is barely suf- 
firent to answer the natural wants of the différent proprietors, none of them 
can use the water for such extraordinary purposes as irrigation or manu- 
factures." 

tiee also, Black's Pom. Water Eights, § 140. 

Without dwelling at any length upon the arguments that hâve 
been ruade upon this subject as to the estent of the rights of indi- 
viduals in this regard (as they are not, in my opinion, necessarily in- 
volved in this case), we confine the discussion to the gênerai doctrine 
advaneed, as to the superiority of rights acquired for the purpose of 
irrigating arable lands as against rights acquired for mining or 
milling purposes. Upon this point, keeping in touch with the prin- 
ciples which hâve from time to time been announced in the state and 
national courts of this district, it is enough to say that there is no 
gênerai distinction to be made. The gênerai rights of each stand 
upon the same plane. Both are entitled to the equal and due pro- 
tection of the law. Both must be protected, and both governed by 
the gênerai principles of law pertaining to water rights which hâve 
been clearly established and defined. The rule upon this subject is 
correctly stated in Gould, Waters, § 233, as f ollows : 

"Whether the appropriation ls for mining, as originally lt was solely, or 
for mills, for irrigation, or for agricultural, horticultural, domestic, or munici- 
pal purposes, the rights thereby acquired now stand upon the same footing, 
and an appropriation or use of the water for one of thèse purposes is not jus- 
tifiable when lt interfères with a prlor appropriation or location for another 
purpose." 

10. A point is now reached where it becomes necessary to digress, 
and take up other questions, less interesting, but of equal importance, 
in order to ascertain the facts as to the time when the rights of the 
respective parties were first acquired, and the amount of water used 
by them. One can naturally understand that lapse of memory 
cornes with lapse of time, and that any man, however conscientious 
or honest, may be mistaken as to events that transpired 40 or more 
years ago; and the truth of such matter, as to the time of any given 
transaction, can often only be solved by comparing the testimony 
of the witnesses with known and uncontradicted facts as to the date 
of other events which ail concède occurred at or about the same time. 
One can also readily understand the uncertainty, and sometimes, if 
not always, the unreliability, of the testimony of witnesses who at- 
tempt to give with any degree of précision the amount of land under 
irrigation, or the exact amount of water flowing in a river, stream, 
eut, canal, or ditch, by merely looking at it. But the court is not 
able to fully comprehend the cause of the conflict in the testimony 
of witnesses who hâve been accustomed to measure and détermine 
with accuracy the grade of a ditch or flume, their exact size and di- 
mensions, and the amount of water that will flow therein to the full 
extent of their capacity, when they hâve within their reach and at 
their command tables prepared upon this subject, which hâve for 
many years been accepted and acknowledged as giving a true and cor- 
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rect standard by which the truth can be approximately, at Ieast, 
ascertained. Absolute exactness may not always be reached. The 
character of the soil through which a ditch is constructed, and other 
conditions not mentioned in such tables, may bave to be taken into 
considération. As was said in Combs v. Ditch. Co., 17 Colo. 147, 
154, 28Pac. 966, 968: 

"It may not be practicable to attain mathematical exactness in measuring the 
flow of water, but a reasonable approximation to substantial accuracy should 
be aimed at in determining controversies relating to water supply." 

If parties, in litigating their rights, are actuated solely by a désire 
to get at the truth, they generally do, and always should, hâve their 
witnesses on the ground at the same time and place, so that the 
measurements and calculations could then be made by each in the 
présence of the other. Then, if it were claimed by either that the 
conditions were not favorable or proper, the other party could suggest 
other places where the measurements would be nearer an average as 
to the capacity of the flume or ditch, and both parties would hâve 
the opportunity of discovering what means were used by the other 
in making such measurements. The duty devolved upon the court, 
of determining the truth where the testimony is conflicting, is 
always unpleasant, and oftentimes difficult; and especially is thia 
true in a case like the présent, where ail of the testimony was taken 
before an examiner, and the court is deprived of the opportunity of 
observing the character of the witnesses, their degree of intelligence, 
their manner, demeanor, and bearing on the witness stand, their 
interest, their préjudices, if any, and ail the peculiar circumstances 
surrounding the gh'ing of their testimony, as well as other matters 
which always give more or less value and weight. In this case the 
question is presented as to which of the witnesses, on behalf of com- 
plainant or respondents, — apparently of equal crédit, — had the bet- 
ter opportunity to ascertain, or which was most likely, on account 
of his interest, position, circumstances, or surroundings, to remember, 
the facts. It does not necessarily follow that, because there is a con- 
flict in the testimony, one or the other of the witnesses hâve testifled 
falsely, and that the court must take the whole statement of one, and 
reject the entire testimony of the other. It is the duty of the court, in 
weighing such testimony, to ascertain whether or not it can be har- 
monized, upon any given state of facts, théories, or conditions, before 
any part thereof should be rejected. Keeping thèse rules con- 
stantly in mind, the court is compelled to take the record as it finds 
it, deprived of the opportunities it would hâve had if the testimony 
had been given in court, and détermine therefrom, as best it can, by 
the use of the scales of justice, and ail other judicial means within 
reach, what the facts are as established by the weight of the évi- 
dence. 

The flrst settlements were made in the valley in the "early fifties," 
when the country was a part of the t.erritory of Utah and subject to 
its laws. The settlements were made by persons who might be de- 
nominated as "squatters" on the public land of the United States, 
without any title thereto save such as the custom of the locality recog- 
nized, or in some f ew instances such as might be acquired under the 
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various provisions of the laws of Utah. They raised cattle, that 
roamed at large, and in many places they eut the natural grasses 
which grew at that time in great abundance ail over the river bot- 
tom. The early emigrants that "crossed the plains" traveled along 
the Carson river from its "sink" up the cafion, and across the valley 
to the mountains, on their way to the gold excitement then prevailing 
in the new state of Oalifornia. At Genoa, now the county seat of 
Douglas county, there was what was then called a "Mormon station," 
— a log cabin situate on the land now owned by S. A. Kinsey, one of 
the respondents herein, — where the emigrants always stopped to 
rest and refresh themselves before ascending the rough and rugged 
road which wound its way over the steep declivities of the rocky 
mountain sides, and often remained for several days to allow their 
cattle and horses to roam at large, or picket them out to graze upon 
the natural grasses which then grew of suffleient height to almost 
hide the stock from view, and was as free and open to ail corners 
as the air that wafted its gentle breeze through the valley from the 
mountains, the tops of which were covered by the snow that had 
fallen during the winter season. The writer of this opinion was one 
of the sojourners who made that trip in the year 1852, and the reading 
of the record in this case brings to his mind vivid recollections of the 
joy and hope, courage and confidence, inspired in the breast of every 
pilgrim, of the bright future which he then thought awaited him 
when he reached the golden régions of the "Eldorado of the West." 
There were at that time a few cabins, — very few, — at remote dis- 
tances apart, in the valley. The testimony in this case shows that 
the early settlers that came into the valley prior to 1860 or 1862, with 
but few exceptions, which will be hereafter noticed, did not cultivate 
their lands, in the sensé that the term "cultivation" is generally 
understood. They built cabins or put up tents in which they lived, 
and owned stock that ranged at will. Some of them had a garden 
spot, or small tract of land, from 1 to 20 acres, near their houses, 
where they raised such vegetables as were necessary for their own do- 
mestic use, and eut the natural grass growing on their own range. 
The water during this period continued to flow into various sloughs, 
and spread over ail the land at high water. There were, as a gênerai 
rule, no spécifie appropriations made of the water. No dams were 
built, no ditches constructed, or other means used by them for the 
purpose of diverting the water from the main channel or forks of the 
river, except as hereinafter stated. They made no efforts to acquire 
any title to the land occupied by them. Some of them only located 
in the valley for the purpose of selling or trading their stock to the 
emigrants whose teams, cattle or horses, were worn out, or considered 
to be too jaded or exhausted to stand the hard trip of crossing the 
mountains. Some of them remained but a short period, and volun- 
tarily left and abandoned the land, free to the occupancy of the 
next corner who concluded to settle thereon. Others traded their 
rights, whatever they were, for a horse or wagon, or anything of 
value, no matter how insignificant it might be. No conveyances 
were made. One party would leave; the other party would corne 
upon the land, and stay until he got ready to move elsewhere. A 
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brief review of the testimony as to the manner in which thèse settlers 
made use of the water in the valley prior to 1861 will shed considéra- 
ble light upon the history of the limes, and tend to explain some of 
the contentions made by the respective parties. With lmowledge of 
the conclusions hereinafter reached, as to ail cases where the respond- 
ents hâve not connected themselves by title with the settlers, it is 
unnecessary to attempt to make any estimate of the amount of land 
that was irrigated prior to 1861. It would indeed be a difficult task 
to accomplish, especially in the light of the fact that nearly ail of the 
testimony of the witnesses for respondents is given upon the theory 
that ail the land, any portion of which was covered by the overflow 
of water at times of high freshets in the river, was irrigated land. 
To ilhistrate: C. E. Holbrook testified as follows: 

"Q. In your testimony, do you call everything irrigated that naturally over- 
flows at high water? A. Yes, sir; grass would not grow without the over- 
flow. Q. When you testified • * * as to the amount of land irrigated, 
you counted ail the land that was overflowed at high water as irrigated land? 
A. Y es; I mean by the overflow and otherwise that the land was irrigated so os 
to raise crops. Q. That is what you mean by counting the land that was nat- 
urally overflowed at high water, as well as the land that was irrigated by 
means of ditches; you estimated that there were so many acres of land irri- 
gated on the différent ranches that you hâve named and described? A. 
Yes, sir; ail the land that was overflowed I considered irrigated, because the 
grass would not grow without it." 

The testimony of D. R. Jones, upon which great reliance is placed, 
and from which copious extracts were made in the brief of respond- 
ents' counsel, is substantially based upon the same theory, and 
guessed at, to the best of his présent recollection, as to the amount 
of land irrigated, and the quantity of water used. His testimony as 
to the appropriation made by Mr. Wheeler in 1860 is as follows: 

"Q. How much did he farm? A. I should think 200 acres. Q. How much 
did he farm in 1860? A. He did not farm ail of it then. Q. How much do 
you think he farmed then? A. Probably half of it. * * * Q. How much 
water did he take out in 1860, and Irrigate his land with? A. There was a 
ditch there in 1860, and there was a large stream, of three or four hundred 
inches, — 400 or 500 inches." 

The son of Mr. Wheeler, upon the same point, testified as follows: 
"Q. When did your father go to the East Fork? A. In 1859. Q. What time 
in that year did he corne? A. In the fall. Q. Did he locate a place and build 
a house that year? A. Yes, sir. Q. Did he keep a station on the Aurora road 
at that tiine? A. Yes, sir. Q. What was that station called? A. The '12- 
Mile House.' Q. When did you flrst go there? A. It was in September, 
about the 15th, in 1860. Q. When you got to your father's place, * * * 
what did you fincl there? A. He had a small ditch, and had in about six or 
seven acres of land that he put in in 1860. * * * Q. What did he put in 
the 6 or 7 acres that he cultivated in 1860? A. Grain." 

Again, Mr. Jones testified as follows: 

"Q. What do you mean by 'cultivation'? You say ail thls land described 
was cultivated since 1865, etc. W T hat do you mean? A. I mean cutting hay 
on it, raising grain and vegetables, etc. Q. Did they eut hay on ail the land 
that you hâve talked about? A. On portions of it. Q. Do you mean by 
'cultivation' that if a man fenced a large tract of land, and fed stock on lt, 
that he cultivated the land? A. Yes; it is making use of the land." 

The entire testimony of this witness is of the same gênerai char- 
actt-r. It covers about 250 typewritten pages. 
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The same theory is applied to the ditches that existed prior to 1861. 
In respondents' brief it is claimed that the testimony shows that: 

"Before 1860 there were perhaps 50 main ditches, many of tbem with ea- 
paeity to carry every drop of water flowing in both forks of the river be- 
tween July 1 and September 11, 1889. Of Fred Dangberg's ditches alone, 
the Island ditch would carry 1,500 inches of water; the Mast ditch, 1,200; 
the Slough ditch would carry 1,500 to 2,000 inches. * * * Of the ditches 
in existence prior to 1860, the following may be mentioned: Singleton and 
others constructed a ditch in 1858, 4 feet wlde, 15 inches deep, a mile or a 
mile and a half long." 

It is true that Singleton upon his direct examination testifled as 
stated by counsel, but upon his cross-examination it will be discov- 
ered what he meant: 

"Q. You testifled about taking ont a ditch, and carrylng It on the banks 
of a slough one and a half miles. Do you mean that the water ran that far, 
or that you dug a ditch that long? A. I didn't take out any ditch that long. 
It must hâve been the water that went that far. Q. If you testifled that 
you took out a ditch along the banks of a slough one and a half miles long, 
it was wrong, and you only meant that the water went that far? A. Yes; 
that was wrong. Q. What you meant was that you made a eut through that 
high bank of the river, and that the water ran through that eut one and a 
half miles af ter it got through the eut? A. Yes; that is what I meant. Q. 
The water would run over the low land and spread out? A. Yes; that is 
where the mistake is." 

From a somewhat extended examination of ail the testimony in 
this case, it may fairly be stated that the respondents, during the 
years mentioned, only irrigated their lands by the natural overflow 
of the river, or by making cuts through the high banks of the river 
to let the water out when it was not bank full, and several small 
ditches, taking water from thèse cuts, and from the sloughs and other 
low places, so as to lead the water off to other portions of the land. 
From the flood of testimony upon this point, the cross-examination of 
Samuel Singleton, a witness introduced on behalf of the respondents, 
who has no interest in the présent litigation, is set out at some length 
in the statement of facts. It is similar in character to that of the 
great mass of testimony relating to this point. It would not accom- 
plish any useful purpose to pursue this matter further, because, as 
before intimated, the law is well settled that the respondents cannot 
avail themselves of the rights of thèse early settlers, with whom 
they hâve in no manner connected themselves by title. In Lobdell 
v. Hall, 3 Nev. 507, 522, where the défendants acquired the possession 
of a dam or ditch for the diversion of water from an Indian by mère 
verbal sale, Judge Lewis said: 

"Section 55, Laws 1861, p. 18, déclares that 'no estate or Interest in lands 
other than for leases for a term not exceeding one year, or any trust or power 
over or concerning lands, or in any manner relating thereto, shall hereafter 
be ereated, granted, assigned, surrendered or declared, unless by act or opéra- 
tion of law, or by deed or conveyance in writing, subscribed by the party cre- 
ating, granting, surrendering or declaring the same, or by his lawful agent 
thereunto authorized in writing.' This is substantially the Utah law, which 
prevailed in the territory of Nevada at the time of the transaction in ques- 
tion. That the right to the enjoyment of the dam, and to hâve the water 
flow through the ditch in question, is an interest in land, is fully supported 
by the following authorities: * * * The défendants do not prétend to claim 
as lessees; hence, there being no deed or conveyance in writing, as required 
by the statute, they acquired nothing from the Indian." 
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In Chiatovich t. Davis, 17 Nev. 133, 136, 28 Pao. 239, 240, the 
court, in considering this question, said: 

"The plaintiff testified that early in the year 1876 ne approprlated ail of 
the waters of the creek. Before that tlme thèse waters had been used to irri- 
gate plaintifï's land, but, as he has not in any wise connected himself in 
interest with those who first cultivated the land and appropriated the water, 
his own appropriation in 1870 must be treated as the inception of his right." 

To the same effect, see Salina Creek Irr. Co. v. Salina Stock Co., 
7 Utah, 456, 27 Pac. 578; Smith v. O'Hara, 43 Cal. 371; Burnham 
t. Freeman, 11 Colo. 601, 606, 19 Pac. 761; Gould, Waters, § 234; 
Black's Pom. Water Eights, § 60; Kin. Irr. § 253. 

Witb référence to the exceptions heretof ore referred to, it will only 
be necessary to notice one. Respondents H. P. Dangberg, D. R. Jones, 
A. P. Squires, and Benjamin Palmer, and perhaps a few others, 
prior to 1860, resided upon a portion of the lands they now occupy. 
Palmer's land is not on the river. The others' are. Dangberg lo- 
cated upon his land in 1857, upon the part now known as his "home 
ranch." The facts concerning his right to the water are certainly 
as strong, and in many instances stronger, than any of the other re- 
spondents. With référence to his early acquisition of lands, the rec- 
ord shows that on July 30, 1857, one P. A. Jackman executed a bill 
of sale in favor of Charles E. Holbrook, Benjamin Mast, and H. F. 
Dangberg, for 320 acres of land, known as lot 1 in block 4, for the sum 
of f 30 ; that on October 30, 1858, Thomas Anderson and others con- 
veyed by bill of sale to Dangberg and Mast 280 acres for f 100; that on 
May 7, 1860, Dangberg and Henry Luhman located a pièce of land 
under the laws of the territory of Utah (number of acres not given, 
but, f rom description, judged to be in the neighborhood of 320) ; that 
on May 20, 1862, A. Dangberg conveyed to H. F. Dangberg, by bill of 
sale, 320 acres for $3,000; that on July 7, 1863, James Dove and 
others conveyed to Dangberg, by bill of sale, 160 acres, for f 1,000. 
H. F. Dangberg testified as follows: 

"Q. When did you first settlé in Douglas county, where you now réside? 
A. In the year 1857. Q. Hâve you resided there ever since? A. Yes, sir. 
* * » Q. Did you assist the water in any way to spread over your land in 
those early times? A. Yes, sir. Q. How? A. By damming the sloughs and 
dépressions, and by cutting the banks, and by digging ditches and leadins: 
the water over the land. Q. Did you make any cuts in the banks of the river 
to let the water out when the water would fall, and did you put obstructions 
in the river to assist the water in rising, and getting it on your land? A. 
Not the first year, but I did prior to 1861. I done ail that prior to 1861. Q. 
How many acres of your land that you claim now was flooded prior to 1861? 
A. * * * The land I owned at that time, my home ranch, * * * was ail 
flooded prior to 1861,with the exception of 15 or 20 acres around about the 
schoolhouse,— where the schoolhouse is now. I could not get the water on 
that at that time. * ♦ * Q. How much land was in your home ranch at 
that time? A. Very near the same as now. Q. State about the number of 
acres. A. * * * About 1,500 acres. * * * Q. What did you do to aid 
the distribution of the water over your land? A. I dammed the low places 
and eut the high places in the banks of the river, and let the water out, and 
I made ditches in 1859. I took water out in two places by ditches in 1858; 
one place in particular." 

The Coral ditch, constructed in 1858, the Island ditch and the 
Mast ditch, constructed in 1859, referred to by respondents' counsel 
as having a carrying capacity of between three and four thousand 
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incites of water, are ail situated upon the lands then owned by Dang- 
berg and others, and now owned by Dangberg. The Coral ditch is 
also known as the "Slough Ditch," and did not convey the water from 
the river at ail, bnt ran from a slough in the valley, so as to spread the 
water out over other land. The testimony clearly shows that thèse 
three ditches were so constructed that the water therefrom could not 
hâve irrigated over 640 acres of land, or thereabouts. The record 
shows that the lands acquired by Dangberg by possessory or other 
titles prior to 1864 did not exceed 960 acres. On August 31, 1864, 
the respondent H. F. Dangberg, in the district court of Ormsby county, 
Nev., flled a verified answer in the suit of H. F. Eice et al. (Merrimac 
Mill Co.) v. Dangberg, in which he alleged, among other things, that: 

«On the day of , 1857, he, this défendant, hls associâtes, and 

those through and with whom he claims title, were the owners of, and as 
sueh owners were In the possession of, a tract of agricultural, grazing, and 
meadow land, situate on both banks of the Bast Fork of said river, about 20 
miles above the plaintiff's said mill in Douglas county, in this territory, con- 
taining about 600 acres." 

He further alleged that he — 

"Now is, and ever since the day of March, 1860, has been, the owner In 

his own right, and in the possession, of so much and such part of said tract 
of land as is now known and described by the government survey as the 
northeast quarter of section 36 in township 13 north, of range 19 east, contain- 
ing 160 acres; also,-the northwest quarter of same section." 

He then claimed a sufflcient amount of the water of the river to irri- 
gate the lands mentioned in his answer. In the présent case the 
amount of land claimed is 6,900 acres, and it is alleged in the answer 
that the amount of water required for the purpose of irrigating his 
land is 21,000 inches, under a 4-inch pressure. 

Conceding to ail of the respondents who hâve, in any manner recog- 
nized by law, connected themselves with the early settlers by any 
title to the land, or to the use of the water of Carson river for irrigat- 
ing the same, it still follows that, if such use of the water was prior 
in date to the appropriations made by complainant's grantors, it 
would not materially interfère with the rights subsequently acquired 
by complainant. The respondents, having appropriated a portion of 
the water of the river, and diverted it by cuts in the high banks and 
by ditches, as before stated, only acquired the right to appropriate 
and use said portions of the water to the extent necessary to irrigate 
the amount of land they then owned. Giving to such rights the 
broadest scope to which any judicial sanction has ever been extended, 
it would not impair the rights of the complainant, who subsequently 
acquired a right to the then surplus water of the river in its bed or 
banks to an extent that would not interfère with such rights as re- 
spondents had previously acquired. When the right of the com- 
plainant attached and became fixed, the respondents could not in any 
manner encroach upon or interfère with it by afterwards extendïng 
and enlarging their own rights beyond their first appropriation, by 
the acquisition of additional land. and the construction of ditches or 
other means to convey additional quantities of water away from said 
river to any portion of their subsequently acquired lands. No rule 
of law is better settled, oftener applied, more rigidly enf orced, or 
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based upo'n stronger principles of equity, justice, and right, in regard 
to the bénéficiai use of water, and the rights acquired by a priority of 
appropriation. The right of the flrst appropriator is fixed by his ap- 
propriation, and when others locate upon the stream, or appropriate 
the water, he cannot enlarge his original appropriation, or make any 
change in the channel, to their injury. Each subséquent locator or 
appropriator is entitled to hâve the water flow in the same manner 
as when he located, and may insist that the prior appropriators shall 
be confined to what was actually appropriated, or necessary for the 
purposes for which they intended to use the water. In other words, 
a person appropriating a water right on a stream already partly ap- 
propriated acquires a right to the surplus or residuum he appropri- 
âtes; and those who acquired prior rights, whether above or below 
him, on the stream, can in no way change or extend their use of the 
water to his préjudice, but are limited to the rights enjoyed by them 
when he secured his. Lobdell v. Simpson, 2 Nev. 274; Proctor v. 
Jennings, 6 Nev. 83; Barnes v. Sabron, 10 Nev. 217, 244; Ditch Co. 
v. Vaughn, 11 Cal. 143, 153; Ortman v. Dixon, 13 Cal. 34, 38; 
McKinney v. Smith, 21 Cal. 374; Water Co. v. Powell, 34 Cal. 109, 
118; Edgar v. Stevenson, 70 Cal. 286, 290, 11 Pac. 704; Byrne v. 
Crafts, 73 Cal. 641, 15 Pac. 300; Mitchell v. Mining Co., 75 Cal. 464, 
483, 17 Pac. 246; Mining Co. v. Hayes, 6 Mont. 31, 9 Pac. 581; 
Rominger v. Squires, 9 Colo. 327, 12 Pac. 213; Salina Creek Irr. Co. 
v. Salina Stock Co., 7 Utah, 456, 27 Pac. 578; Gould, Waters, § 231. 

Under the law of riparian proprietorship, an upper riparian pro- 
prietor is entitled to make a reasonable use of a portion of the water 
of a river to irrigate his riparian land, but he does not hâve any right 
to take the water away from the river to irrigate other lands, that 
are not riparian. Kin. Irr. § 284; Gould v. Staff ord, 77 Cal. 66, 18 
Pac. 879. During the years from 1860 to 1864 the raising of hay on 
the natural meadow lands was the principal and most profitable busi- 
ness carried on by the farmers in the valley. Some of the witnesses 
testified that during those years they sold hay to the mill men and 
teamsters for from $75 to $100 per ton, and that they sold hay to 
parties directly and indirectly connected with the mills as early as 
1861 and 1862. It is the diversion of the water from the river to the 
outside, high, sagebrush lands, since 1864, in connection with the 
wasteful use of the water hereinbefore referred to, that has caused 
the shortage of water which interfères with complainant's rights. 
The quantity of water to irrigate the sagebrush lands is greater than 
would be required to irrigate the lands in the river bottom, or low 
lands throughout the valley. Prior to 1864 there were expérimenta 
made in the irrigation of small quantifies of sagebrush land; but 
annually since 1864 additional quantifies of such land hâve been 
taken up, and additional amounts of water appropriated for the 
irrigation thereof. The Virginia and Klauber ditches were among 
the flrst appropriations made for the purpose of diverting the water 
away from the river at low stages. The Klauber ditch was located 
and constrùcted in 1864. This fact is gleaned after a careful com- 
parison of ail the conflicting évidence in regard thereto, and a réf- 
érence to the testimony affords a clear illustration of the uncertain 
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and unsafe recollection of many of the early settlers, whose honesty 
of purpose is not questioned, but whose testimony as to dates is often 
"away off," and "wide from the mark." It vérifies the truth of what 
has already been said as to the unreliability of the testimony of wit- 
nesses as to the dates of events that occurred so many years ago, and 
for which due allowance should always be made, without any reflec- 
tion upon the charactèr of witnesses. It also conveys a slight idea 
of the labor involved, and time necessarily taken up by the court, to 
arrive at the truth, when there is a conflict of testimony. Charles E. 
Holbrook, a witness on behalf of the respondents, testified with réf- 
érence to this ditch as follows: 

"Q. Who flrst settled the Klauber ranchî A. It was flrst settled by broth- 
ers named Greenleaf in 1857. * * * Q. Was there any ditch constructed 
on that land in 1858? A. Not that I know of. * * * Q. What kind of a 
ditch was there in 1859? A. It was a large ditch in 1859. It must hâve been 
Sy 2 or 4 f eet in width, and 2% f eet in depth. Q. Has that ditch been enlarged 
since then? A. No, sir; I don't think so." 

Henry Eppstein, who was one of the owners, and had charge of 
the Klauber ranch from 1860 to 1867, and Henry Vansickle, who 
lived near it since 1855, and who owned it for many years, both testi- 
fied that the Klauber ditch was built about 1864. Several other 
witnesses testified to the same effect. During the time the testimony 
was being taken the original contract for the construction of the 
Klauber ditch was discovered, and introduced in évidence. This con- 
tract was made and entered into January 11, 1864, and the ditch was 
to be excavated of the following dimensions, viz.: 

"2 feet deep, 2% f eet wide at the bottom, and 3% feet wide at the top, and to 
be 417 rods in length; » « * the party of the second part also coutracting 
and agreeing that they will commence said work within three (.3) days after 
this date hereof, and fully complète and finish the whole of the same by or 
before the flrst day of April next." 

With référence to the irrigation of sagebrush lands, Henry Epp- 
stein testified as follows: 

"Q. When was irrigation flrst commenced or carried on by means of divert- 
ing water from the main stream on the Klauber ranch, and the adjoining 
ranch of Fred Dangberg, or any of the ranches in the valley along the Carson 
river, by means of water diverted from the Carson river? A. As near as I 
can recollect at the présent time, we built dams on the river, on what we 
called the 'Middle Fork,' as early as, perhaps, 1861 or 1862. It was for the 
purpose, however, of regulating the water, in order that we should not hâve 
too much water in one place, and not enough in another. It was done for the 
purpose of irrigating some of the high places on the lower land, where we had 
a natural growth of grass, and we regulated the water, also, to keep it 
from the lower ponds and lower places. We did this by putting dams in 
the river, and by cutting the banks lower down the river, to turn the water 
back in the chaunel. The banks of the river are always a little higher than 
the land adjoining, but for the purpose of cultivating new land, which we 
termed 'sagebrush land,' that was not done until later on. We did not en- 
deavor to irrigate sagebrush land until later on. Q. How much later on? A. 
As near as I can recollect, the value of the sagebrush land was not known, 
aud there was a différence of opinion amongst ranchers as to whether any- 
thing could be raised on sagebrush land or not, and there were experiments 
made on a small scale in 1861, '2, '3, to cultivate sagebrush land. Q. On how 
large a scale were those experiments made? Would you say on two or three 
acres, or on a hundred acres? A. Oh, only a few acres. And it was shown 
that the land could be made productive, and then there was more work done, 
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but that was done later. Q. When was more work doue to show that sage- 
brusb land could be made productive? A. Not earlier than 1864, and to a 
limited estent. Q. To what estent, about, in acres? A. On small tracts of 
10 or 15 acres at a time, because labor was very hig'h and hard to get, and, 
as it was only a matter of experiment, they could test it with a few acres 
as well as with large tracts of land. Q. As early as 1862, '3, '4, how many 
people do you know of in the Carson valley trying thèse experiments to see 
whether sagebrush land would produce or not? A- I think the most extensive 
work done in that direction was done by Dangberg, * * * and there was some 
people above him, too. * * * Q. Do you think of Frevert? A. Yes; and 
Peter Lyttle and others, and Madison; but they made their improvements 
after that. Q. Do you say that Dangberg made his improvements later? A. 
No; Frevert. Q. About how mueh later? A. I do not think they started 
before the latter part of 1864, or early In 1865, in the cultivation of sage- 
brush land. Q. Would you say that Frevert, Dangberg, and yourself, for 
Klauber, made any experiments to cultivate sagebrush land earlier than 1862 
or 1863? A. I do not think we made any experiments as early as 1862. We 
did not make such experiments on sagebrush land earlier than 1863, and 
then only on a few acres. Q. In 1863, how extensive were the experiments 
made,— about how many acres of sagebrush land were cultivated in the ag- 
gregate in the valley, or by each one? A. * * * I should judge, between 
250 and 300 acres on the Klauber, Frevert, and Dangberg ranches, altogether. 
* * * Q. Was there any other land anywnere in the valley, except thé 
natural grass land and meadow land, cultivated prior to 1864, than the two 
or three hundred acres you bave mentioned? A. Not to any extent. I know 
there was some improvements made as low down on the river as Cradle- 
baugh's ranch, and they talked about digging ditches. That was ail done on 
a small scale." 

The date when the Virginia ditch was constructed cannot be as 
definitely ascertained as the Klauber ditch, owing to the fact that 
there is no written contract as to the time of its commencement. 
It is claimed by the respondents to hâve been built in 1861, while 
the complainant contends it was not built until the fall of 1863, or 
spring of 1864. The testimony, which is quoted in the statement 
of facts, leaves the question in doubt, and it can only be approxi- 
mately determined. It is too vague, uncertain, and unsatisfactory 
to base any rights upon it prior to the fall of 1863, which is long sub- 
séquent in date to the appropriation made by the complainant. Ail 
ditches constructed subséquent to the time when complainant ac- 
quired its rights are subject thereto, and need not be further noticed. 

11. With référence to the time when the complainant's rights were 
ûrst acquired, the record shows that the Vivian Mill was built in the 
winter of 1859-60, was washed away in 1861, and rebuilt in 1862; 
that the Eock Point Mill was built in the fall of 1860, or early in 
1861, and was completed and put in opération in the fall of 1861, 
or early in 1862; that the Merrimac Mill was constructed in the surn- 
mer or fall of 1860, and the ditch completed in August, 1861; that 
this ditch wàs about 10 feet on the bottom, 12 feet on top, and 4 
feet deep, with the usual slope; that it took nearly ail the water 
power in the ditch to run the mill with ail its pans; that the Bruns- 
wick Mill was completed in 1864; that the other mills were built in 
1861. The first notice of the mill site and water privilège for the 
Mexican Mill reads as follows: 

"We, the undersigned, claim this mill site and water privilège, with the 
banks and sufflcient land to form a pond that may be so formed by the back- 
water caused in building a dam 20 feet in height across said river [Carson 



UNION MILL & MINING CO. V. DANGBERG. 109 

river], and appurtenances thereunto belonging, for the purpose of driving 

machinery, and milllng purposes. C. P. Patterson. 

"Mareh 20, 1860. Wm. H. Mead." 

"Situate at eastern end of the canon on Orson river; the mouth of said 

cafion belng opposite in an easterly direction from Penrod's house, and 

mouth of where Olear creek empties into Carson river. 
"Filed for record May 5, 1860. Oarson County Records, U. T. Now in 

office of the secretary of state of Nevada." 

The second notice reads as follows: 

"Hiver Olaim. 

"The underslgned claim the waters of Carson river at a point 4% miles above 

Dutch Nick's, or a sufflcient amount of the waters of said river to nll a ditch 

8 f eet wide on the bottom, 14 f eet wide at the top, and 3 f eet deep. Said ditch 

will be built and the waters taken out on the north side of the river, and said 

water used and returned into said river at or near Dutch Nick's (Empire). 

"Carson City, May lst, 1861. J. H. Atchinson & Co. 

"Filed for record May lst, 1861." 

The mill was built in 1861, was destroyed by fire the same year, 
and immediately rebuilt. Work was commenced on the Mexican 
ditch in the fall of 1860, or spring of 1861, and fully completed in 
1862. W. Cook, who owns land through which the Mexican ditch 
runs, testified that "from the summer of 1860, until the ditch was 
completed, in 1862, the work was prosecuted without interruption 
until it was finished." From the time of the completion of the sev- 
eral mills and ditches, up to the time of the commencement of this 
suit, they hâve, with the exception of temporary suspensions by floods 
in the river, occasional scarcity of ore, and lack of sufflcient water in 
the summer or fall months, and other causes, been continuously in 
opération; and the complainant and its grantors hâve made a béné- 
ficiai use of the water of the river, to the full extent of the carrying 
capacity of the ditches, races, etc. The water to propel the machin- 
ery for the various mills, after use, flows back into the river, and is 
used in the ditches and races of the other mills lower down on the 
river. It will thus be seen that complainant's rights to the water 
for the Mexican Mill were acquired as early as March, 1860, some 
others prior to 1861, and for ail except the Brunswick prior to 1862. 
In determining the question of the time when a right to water by 
appropriation commences, the law does not restrict the anpropriator 
to the date of his use of the water, but, applying the doctrine of rela- 
tion, fixes it as of the time when he begins his dam or ditch or 
flume, c-r other appliance by means of which the appropriation is 
efïected, provided the enterprise is prosecuted with reasonable dili- 
gence. Mining Co. v. Carpenter, 4 Nev. 534, 544 ; Irwin t. Strait, 18 
Nev. 436, 4 Pac. 1215; Kïmball v. Gearhart, 12 Cal. 28; Canal Co. v. 
Kidd, 37 Cal. 283, 311; Osgood v. Mining Co., 56 Cal. 571, 578; Sie- 
ber v. Frink, 7 Colo. 149, 154, 2 Pac. 901; Woolman v. Garringer, 1 
Mont. 535; Kin. Irr. §§ 160, 161; Black's Pom. Water Rights, § 55. 

The avéraient in the complaint concerning the Mexican ditch, viz. 
"that said ditch will carry 8,640 inches of water flowing on the grade 
thereof, to wit, 1 foot to the mile," is not sustained by the évidence. 
The testimony in relation to this ditch covers a wide range, and is 
in many respects unsatisfactory, owing principally to the fact that 
the witnesses measured the ditch at différent times and places, and 
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under différent conditions and surroundings. The quantity of wa- 
ter appropriated is gênerai ly to be measured by the capacity of the 
ditch or flume at its smallest point; that is, at the point where the 
least water can be carried through it. Barnes v. Sabron, 10 Nev. 
217, 244. In other words, the capacity of a ditch, making due allow- 
ance for evaporation, seepage, etc., is the amount of water that it 
will carry from the point of diversion to the point of use. Water 
Co. v. Standart, 97 Cal. 477, 32 Pac. 532; Black's Pom. Water Bights, 
§ 86 et seq. The true test of the extent of an appropriator's rights 
in and to the waters of a stream, in ail cases, is the actual amount 
that is applied, without waste, to some bénéficiai use within a rea- 
sonable time after he has given notice of his intention to appropriate 
the water. Thèse gênerai principles are to be kept in view in weigh- 
ing the testimony as to the capacity of any of the complainant's 
ditches. Some of the testimony in relation thereto is set out in the 
statement of facts, but there are other matters proper to be noticed 
in connection therewith. As therein stated, the testimony of ail 
the civil engineers is to the effeot that 50 inches of water, under a 
4-inch pressure, equal 1 cubic foot per second. From the record it 
appears that H. H. Bence, a civil engineer and surveyor, was em- 
ployed by Mr. Newlands in 1889 to survey certain réservoir sites, and 
make estimâtes on the holding capacity of such réservoirs, and, in 
connection therewith, to ascertain the amount of water used at the 
Mexican Mill, without référence to this litigation. He testified that 
he calculated the measurements, which were approximately accurate, 
by the formulse in Trautwine's former éditions, and found the amount 
of water flowing in the flume at the mill to be 133.66 cubic feet per 
second, or 6,683 miners' inches, under a 4-inch pressure. Mr. Tay- 
lor, the chief witness on behalf of respondents, was asked on his 
cross-examination if he could estimate the quantity of water that 
would pass through the turbine wheel at the Mexican Mill with 28 
feet of water in the penstock, when the guides of the wheel were 
fully opened, and the wheel working to its full capacity, making 130 
révolutions to a minute. He replied that there were formulai given 
in différent works from which such calculation could be made. He 
was requested by complainant at différent times to make such calcu- 
lation, but declined to do so on the ground that he had not been 
furnished with sufficient data from which to make the calculation. 
The following offer was made by counsel for complainant : 

"I now offer to provide a carriage to counsel and Mr. Taylor, and take them 
to the Mexican ditch and mill, where Mr. Taylor can make the measurements 
(or himself, and know that they are accurate." 

Counsel for respondents said: 
"I consent that Mr. Taylor may go any time to make such measurements 

as he desires." 

Counsel for complainant: 

"I now offer to place the entlre Mexican mill, ditch, and wheel at the dis- 
posai of défendants' engineers and counsel, so far as its Inspection and survey 
of the same may be concerned." 

For some unexplained reason, neither Mr. Taylor nor respondents' 
counsel ever availed themselves of this offer, which was certainly fair 
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upon its face, and must be acceptée! as having been made in good 
faith. 

Eugène May, by occupation and profession a practical mechanic 
and millwright, who had been engaged at the Mexican Mill for 23 
years, and is the f oreman of the same, gave a full description of the 
Leffel double turbine 56-inch wheel used at the mill, with ail the 
mechanism and machinery connected therewith, and verifled the 
tables of Mr. Leffel as being correct. On this point he testifled as 
follows: 

"I would rather take his tables, lf I were planning a mill or wheel or a 
penstock, in préférence to Consulting a civil engineer, to develop a certain 
amount of power with a given amount of water and fall. I consider his works 
reliable." 

Mr. Taylor was recalled for further cross-examination. Hypothet- 
ical questions were propounded to him, based upon the testimony of 
Mr. May, given thereafter, as to the facts, and the tables of Leffel as 
to the calculations. Among other portions of his testimony upon 
this point is the following: 

"Q. Examine plaintiff s Exhibit No. 20, on page S7, and the table where 
Leffel gives the amount of water that will pass through a 56-ineh turbine 
wheel measured in the tail race after it has left the wheel, with 28-foot 
pressure in the penstock, and reduce to cubic feet per second, and inches, 
under a 4-inch pressure, the table giving the quantity of water and cubic feet 
per minute. A. That gives 129.15 cubic feet per second, or 6,457^ miners' 
inches, measured under a 4-inch pressure. Apparently he takes the actual 
discharge as being 60 per cent, of the theoretlcal discharge, taking the 60 
per cent, as the coefficient for velocity and contraction combined. I figured 
that hère a few moments ago, and used 60 per cent, as the only coefficient 
for discharge occasioned by contraction in passing through the tubes and 
friction, and by the retarding effect of the révolution of the wheel, and I got 
a discharge, instead of 129 cubic feet per second, 133 cubic feet per second. 
[That would be 6,650 inches, miners' measure.] Q. Y ou figured that more 
water would pass through the wheel than Leffel doesî A. Yes, sir; using 
a coefficient that he uses, it gives a différence of 4 cubic feet per second; using 
a coefficient that you state he uses, the différence is less than 3 per cent." 

I am of opinion that in a case like this, where a certain state 
of facts has been testifled to on behalf of the complainant, and the 
respondents are given a fair opportunity and afforded every facility, 
and requested, to visit the spot and ascertain the truth or falsity of 
such testimony, and they décline to go, and offer no excuse for their 
failure so to do, they ought to be estopped from denying the truth 
of the testimony. Everything is clear that can be made clear, and 
the court has the right to assume that respondents would hâve shown 
the testimony to be false, by actual measurements made by a reliable 
witness, if it could hâve been done. Taking the measurements of 
the water in the flume at the mill as above stated, we hâve as a resuit 
a self-evident, convincing fact, which needs not the évidence of any 
civil engineer, or a comparison of the scientifle tables from standard 
works, that when a given quantity of water, flowing from the head 
through the ditch, is found at the lower end where it is discharged 
into the penstock of the mill, it is conclusive évidence that the ditch, 
throughout its entire length, must hâve had at the time the measure- 
ments were made a carrying capacity equal to the amount of water 
found at the place of delivery. This being true, it would be but an 
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idle ceremony, and waste of time, to discuss the question as to the 
conflict in the évidence as to the measurements made in other por- 
tions or sections of the ditch or flumes. It is, however, proper to 
state that after a full, careful, lengthy, and exhaustive review of ail 
the testimony concerning the carrying capacity of the Mexican ditch, 
the testimony of Capt. Haynie — a portion of which is embodied in 
the statement of facts — is found to be substantially correct. 

Just as soon as one fact is disposed of, another question is pre- 
sented, upon which there is another conflict, that must be likewise 
solved by the court. It is zealously, earnestly, and conûdently as- 
serted by respondents' counsel that the Mexican ditch, since its con- 
struction, has been repeatedly enlarged, and that complainant is 
not entitled to hâve its rights established herein by the présent carry- 
ing capacity of the ditch. Every page of the testimony is suggestive 
of matters that ought to be discussed, and the temptations to quote 
from the record become greater as we proceed; but, if the end is 
ever to be reached, the admonition of the court as to the necessity 
of only giving conclusions must be adhered to. An outline of the 
gênerai testimony upon this point will alone be given. Great reli- 
ance is placed upon the testimony of G-. B. Dobbs, who had charge 
of the workmen engaged in cleaning out and repairing the ditch and 
flumes in the year 1862, after a heavy flood which occurred either in 
January or February of that year. This flood washed away one side 
of the dam at the head of the ditch, and some portions of the ditch 
and flumes. The dam was rebuilt, and the ditch thoroughly repaired. 
Most of the flumes along the line of the ditch had to be replaced, but 
the testimony does not show that ail of them were. A number of 
men were employed for two or three months before the entire work 
was fully completed. The opinion of Mr. Dobbs is to the effect that 
the resuit of this work was to materially enlarge the capacity of the 
ditch, because the sédiment in the flume was thrown upon the lower 
bank, increasing its height, and in some places the sides of the ditch 
were widened. But he never measured the ditch before or after the 
repairs were made, and, at beat, his testimony is only guesswork, 
from memory. The same witness testifled that the ditch was again 
repaired in 1865, and at that time there was some blasting of rock 
on the upper side of the ditch, above Cook's ranch. At that point 
there were big rocks that had fallen into the ditch, and caused ed- 
dies in the water, that broke the ditch ; and thèse rocks and other 
overhanging rocks were blasted out, and thrown upon the lower side 
of the ditch, and from this fact it is claimed the ditch was again en- 
larged. The truth is, in order to obtain the supply of water to the 
extent of the capacity of the ditch, it is necessary to clean it out 
every two or three years, or oftener, and for this reason it is argued 
that the ditch has been constantly enlarged. The testimony on be- 
half of the complainant is to the effect that the reroairs never in- 
creased the amount of water yflowing through the ditch; that the 
banks, projecting points at curves, and the sides of the ditch that 
were eut away, were only done for the purpose of making the flow 
more regular; when the ditch was first constructed, the grade was 
not even, and when the repairs were made there were some places 
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where the bottom of tlie ditch was made a few inches lower in order 
to make the grade more even and regular; that the flumes on the 
line of the ditch were never enlarged, and some remained as originally 
constructed. In Black's Pom. Water Eights, § 87, the author, in 
discussing the question as to the true capacity of a ditch, said: 

"The ditch might be so imperfectly constructed, with irregular and improper 
grades, and with incomplète excavation, that it could not actually carry so 
large an amount of water as its gênerai plan and size rendered it capable of 
carrying, and as its proprietor had intended to appropriate. Under thèse 
circumstances, unless the use of the ditch had continued so long a time as to 
show an intention of the appropriator to adopt it in its existing imperfect 
condition, the proprietor would be entitled to perfect his ditch by removing 
obstructions, improving the grades, and the like, so that it could actually 
carry the amount of water indicated by its gênerai size and character, and 
originally intended to be appropriated; and the increase in the actual flow 
of water thus caused would not be an invasion of the rights of subséquent 
appropriatore, although their rights accrued before the Improvements were 
made." 

The weight of the testimony is, when thoroughly examined in its 
entirety, to the effect that the carrying capacity of the ditch, as it 
now stands, is no greater than when originally built. The Mexican 
Mill, after the flood in 1862, was enlarged from 12 to 44 stamps, but 
it is not shown that any greater amount of water was needed to run 
the mil! after it was enlarged than the amount appropriated by the 
capacity of its ditch when flrst constructed. Complainant, under 
thèse circumstances, was entitled to enlarge its mill within a reason- 
able time so as to use the whole amount of water to the capacity of 
its ditch, upon the same principle that an agriculturist who diverts 
a given quantity of water to irrigate his lands is not confmed to 
the amount of land irrigated by him the first or second year after 
his appropriation. The object had in view at the time of his diver- 
sion of the water must always be considered in connection with 
the actual extent of his appropriation. Barnes v. Sabron, 10 Nev. 
217, 244, and other authorities cited in applying the doctrine of rela- 
tion. The working capacity of some of complainant's mills, espe- 
cially of the Mexican, has been materially increased, not by any 
increase of water, but by cutting down the tail races and increasing 
the vertical fall of water on the wheels, discarding the old-fashioned 
wooden overshot and breast wheels, and substituting the latest im- 
proved turbine wheels and other machinery. The complainant, as 
well as the respondents, should be required to make an économie as 
well as a reasonable use of the water. If the capacity of the ditch is 
shown to be greater than is necessary to enable complainant to make 
such an économie and reasonable use, then it should be confined to 
the amount necessary for such use, although it is less than the ca- 
pacity of its ditches. This principle applies to the mills as well as 
to the agricultural lands. The weight of the testimony clearly 
shows that the Mexican ditch has a carrying capacity of 130 cubic 
feet per second, equal to 6,500 inches of water, under a 4-inch pressure. 
It is, of course, a matter of common knowledge that persons build 
their ditches with a view to the quantity of water needed. Slight 
testimony is therefore usuâlly sUfficient to show that the full capacity 
of the ditch was used. Faulkner v. Rondoni (Gai.) 37 Pac. 883. But, 
81F..-8 



114 81 FEDERAL REPORTER. 

in considering ail tlie facts, the court is not convinced that the 
amount actually required by an économie use to propel the machinery 
at the Mexican Mill exceeds 120 cubic feet of water per second, which 
is equal to 6,000 inches, miners' measure, under a 4-inch pressure, 
which amount is hereby declared to be necessary and reasonable for 
the purpose of enabling the complainant to successfully run its mills 
by water power. The rights of the complainant are not conâned to 
the Mexican Mil] or to the Mexican ditch. Thèse properties hâve 
been selected for illustration and discussion because the greater por- 
tion of the testimony, and of the arguments of counsel, relates there- 
to. This is perhaps owing to the fact that thèse properties are sit- 
uate highest up on the river. But complainant's rights to each of 
the seven mills, and of the ditches and races conveying water there- 
to, must not be overlooked. The principles involved herein apply 
to ail, and, if either hâve a prior or better right to the water of the 
river than respondents, then, to the extent of such right, it is entitled 
to a decree. The rights of the Merrimac Mill were acquired prior to 
1862. In the suit of Mining Co. v. Dangberg, A. N. and S. R. Els- 
worth testifled that the Merrimac ditch was 14 feet on top, 10 feet 
on bottom, and 4 feet deep, with a fall of $ inch to the rod. Their 
testimony in that case was introduced in évidence in this. H. H. 
Bence testifled in this case that a ditch of that size and dimensions, 
assuming the ditch to be in fair condition, would carry 6,562.8 miners' 
inches. In making this calculation, the witness used Kutter's tables, 
found in Trautwine. It will thus be seen that the Merrimac Mill 
was entitled to the same amount of water as the Mexican; but it is 
claimed that the Merrimac Mill was abandoned in 1888 or 1889, 
prior to the commencement of this suit, and that the complainant is 
not entitled to recover for any rights it had in connection with that 
mill prior to that time. The testimony fails to show that the prop- 
erty has been abandoned. It does show that it is in a state of "in- 
nocuous désuétude." The mill was partially dismantled prior to 
the commencement of this suit. The ditch and turbine wheel were 
used occasionally until some time in 1893, when the dam was washed 
out, and the ditch placed in a bad condition. The arrastres were 
cleaned up and torn out; the machinery of the mill removed. The 
complainant, at the time the testimony was taken, admitted, that 
it would not rebuild until the questions concerning the water rights 
in this suit were settled and determined. Such nonuse of the mill 
and water power, not having continued for five years, cannot affect 
the complainant's rights to recover in this action, if it is otherwise 
entitled so to do. It would be entitled to recover on the Merrimac 
title alone, although no actual damage to that property has been 
shown r In Barnes v. Sabron, 10 Nev. 217, 247, the court said: 

"The rule of law is that In cases for the diversion of water, where there ls 
a clear violation of a right, and équitable relief is prayed for, it is not nec- 
essary to show actual damage. Every violation of a right imports damage. 
And this principle is applled whenever the act done is of such a nature as 
that, by its répétition or continuance, It may become the foundation of an 
adverse right." 

See authorities there cited ; Mining Co. v. Dangberg, 2 Sawy. 450, 
454, Fed. Cas. No. 14,370; Hatch v. Dwight, 17 Mass. 289; Webb 
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v. Manufaeturing Co., 3 Sumn. 189, Fed. Cas. No. 17,322, and authori- 
ties there cited; Ein. Irr. § 329. 

Uiider the rules of riparian proprietorship, the right to the use of 
the water in its natural flow is not a mère easement or appurtenance, 
but is inseparably annexed to the soil itself . It does not dépend up- 
on appropriation, or presumed grant from long acquiescence on the 
part of the other riparian proprietors above and below, but exista, 
jure naturse, as parcel of the land. It is not suspended or destroyed 
by mère nonuser, although it may be extinguished by the long-con- 
tinued, adverse enjoyment of others. It is not affected by the use 
to which the water has been or may be applied. Use does not nec- 
essarily create the right, and disuse cannot destroy or suspend it. 
Kin. Irr. § 59; Gould, Waters, § 204; Lux v. Haggin, 69 Cal. 255, 10 
Pac. 674. The right to water acquired by prior appropriation is not 
dépendent upon the place where the water is used. A party having 
obtained the prior right to the use of a given quantity of water, 
is not restricted in such right to the use or place to which it was 
first applied. It is well settled that a person entitled to a given 
quantity of the water of a stream may take the same at any point 
on the stream, and may change the point of diversion at pleasure, 
and may also change the character of its use, if the rights of others 
be not affected thereby. Hobart v. Wicks, 15 Nev. 418; Kidd v. 
Laird, 15 Cal. 162, 180; Davis v. Gale, 32 Cal. 26; Junkans v. Bergin, 
67 Cal. 267, 7 Pac. 684; Eamelli v. Irish, 96 Cal. 214, 31 Pac. 41; 
Coffin v. Ditch Co., 6 Colo. 444; Sieber v. Frink, 7 Colo. 148, 2 Pac. 
901; Strickler v. City of Colorado Springs, 16 Colo. 62, 68, 26 Pac. 
313; Woolman v. Garringer, 1 Mont. 535; Kin. Irr. §§ 233, 248; 
Black's Pom. Water Rights, § 69; Gould, Waters, § 237. If there was 
any loss of complainant's rights at the Merrimac, it might be neces- 
sary to examine the rights of the complainant in the other mills lower 
down on the river. They are ail involved in this litigation. From 
a cursory examination of the testimony in relation thereto, the court 
is satisfled that the same results would be produced, and, as it is 
of opinion that complainant has lost none of its rights at the Mexi- 
can or Merrimac, it déclines to enter into any of the détails as to 
the other mills. 

From this lengthy review of the facts, and enunciation of the légal 
principles applicable thereto, it follows that complainant is entitled 
to a decree against the respondents for a wrongful diversion of the 
water of the Carson river to its injury and damage, whether the 
right of riparian ownership or prior appropriation is to be applied. 
This resuit has been reached without any spécial discussion relative 
to the prior decrees in this court or in the state court, but thèse 
decrees cannot be ignored. Their effeet must be determined before 
the court can order any decree to be entered herein. The records 
in the former suits brought by the complainant or its grantors against 
some of the same parties for the same purpose, and the decrees ob- 
tained therein, were admissible in this case as against ail of the 
respondents who were parties in the former suits. It is claimed 
by respondents' counsel that the former decrees should not be treated 
as res judicata, for the reason that the issue joined in the former 
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suits touching appropriation was never decided; that complainant 
has reopened the proof s, and compelled respondents to again litigate 
their rights as appropriators; that since the former suits the rule of 
appropriation has beeome the law of this state; that many of the 
respondents' rights in this suit, and the rights of the complainant 
as to ail its mills, except the Merrimac, are différent, and were in 
no manner involved. Why should the respondents, who were by 
the former decrees adjudged to be riparian proprietors, now désire 
to destroy the binding force of those decrees? They certainlv hâve 
as great, if not greater, rights thereunder as any rights acquired by 
prior appropriation would give them. Their contention in this re- 
spect was evidently based upon the erroneous theory that they were 
entitled to ail the rights of the early settlers in the valley, without 
having connected themselves with such rights by any title to the 
land occupied by such settlers, because it is only upon that theory 
that they could possibly be beneflted by any décision declaring the 
decrees to be of no binding force. It is true, as stated by counsel, 
that "the court is at liberty to take the facts, and aiwlv the law as 
it understands it to be, and render its décision according to the rights 
of the parties and principles of justice." It is also true that there 
are certain settled principles of law and equity that this court, having 
.due regard to the rights of both parties, as well as of its own duty, 
is compelled to obey. To what extent, if any, are the former decrees 
binding on this court? The gênerai principle that a judgment of a 
court of compétent jurisdiction, between the same parties and upon 
the same issues, is, as a plea, a bar, or, as évidence, conclusive, 
is too well settled to require discussion. Such a judgment is not 
only conclusive of the right which it establishes, but of the facts 
which it directly décides. Whenever a cause has been once fairly 
tried and flnally decided by a compétent tribunal, the same questions, 
as between the same parties, ought not to be tried over again. They 
should be considered as forever settled. This rule is necessary for 
the repose of society. It is in the interest of the public that there 
should be an end of litigation. It is easy to under stand the béné- 
ficiai results which flow from a strict observance of this principle, and 
to realize the injury which might arise by any relaxation of the 
rule. In a proper case for its application, courts of justice ought 
not to permit the rule to be called in question by any swmosed hard- 
ship which might exist in any particular case, but should inftexibly 
adhère to it, regardless of conséquences. McLeod v. Lee, 17 Nev. 
110, 112, 28 Pac. 124, The decrees in the former suits, being final 
and unreversed, are res judicata of the subject-matter of the suits 
as then decided, between the parties thereto and their successors 
in interest. This is true whether the courts based their opinions 
and decrees upon a correct or an erroneous view, either of the law 
or of the facts. They are not conclusive as to matters which might 
hâve been decided therein, but only as to such matters as were in 
fact decided, within the issues raised by the pleadings. Eussell v. 
Place, 94 U. S. 606; Last Chance Min. Co. v. Tyler Min. Co., 157 IL S. 
683, 687, 15 Sup. Ct. 733, and authorities there cited; 1 Freem. 
Judgm. § 249, and authorities there cited; McDonald v. Mining Co., 
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15 Cal. 145; Kidd v. Laird, Id. 162, 182. In the prior suit of Mining 
Co. v. Dangberg, the court decided that the complainant was entitled 
to a decree against ail the respondents in that suit except E. Lyttle — 

"Perpetually restraining them from diverting the waters of Oarsoii river, 
upon their lands or elsewhere, so as to prevent the same from flowing freely 
to the lands and mill of plaintiff, to the extent necessary for the lawful uses 
and purposes of plaintiff in carrying on upon its said premises the business 
of reducing metalliferous ores, or other lawful business in whieh it may now 
or hereafter be engaged." 

Similar decrees were entered in the other suits referred to in the 
statement of facts. It is claimed that under thèse decrees — ren- 
dered upon the riparian rights of the parties — the complainant is con- 
fined in its rights to the locus in quo of the Merrimac Mill at the time 
the decrees were rendered, and that, inasmuch as no water was used 
at that point when this suit was commenced, the former decrees 
ought not to be considered as res judicata. The decrees in question 
are not susceptible of such a narrow or limited construction. It will 
be noticed that it was not conflned solely to the business of "re- 
ducing metalliferous ores," but the right to engage in any "other 
lawful business" is expressly mentioned. It was because its lands 
and mill were on the bank of the river that it became entitled to the 
decrees under riparian rights, and not because of the particular spot 
on which the mill was erected. The Merrimac Mill could hâve been 
torn down, and complainant could hâve built a flour mill on the oppo- 
site side of the river, or used the water power at the Mexican higher 
up, or at any other of its mills lower down, on the river, if it owned 
the land, without any loss of its original rights obtained under the 
prior decrees. The material parts of the decrees are found in that 
portion which enjoined and restrained respondents from any diver- 
sion of the water of the river to the extent necessary to enable com- 
plainant to conduct its business. To that extent the respondents 
were required to allow sufficient water to flow freely down the Car- 
son river to enable complainant to run its mill by water power. 
In Ditch Co. v. Heilbron, 86 Cal. 1, 18, 26 Pac. 523, the point was 
made by appellant that the plaintiff was estopped by matter of rec- 
ord from claiming or diverting any of the waters of Cole slough, or 
interfering with the free flow thereof. This point was sustained by 
the court. Substituting Carson river for Cole slough, its applica- 
tion to this case is apparent. It appeared that in a prior suit, enti- 
tled "Heilbron et al. v. Last Chance Water-Ditch Co.," where the 
waters of Cole slough were involved, judgment was duly given and 
made, forever enjoining the Last Chance Water-Ditch Company, the 
défendant therein — 

"From dlgging out, enlarging, or lowering the channel of Kings river at and 
Immediately below the head of Cole slough, and from erecting or maintaining 
any dam or other obstruction In or across the channel of said Cole slough at 
or near its head, and from doing any act or thing which shall interfère with, 
or In any manner prevent. the free flow ot water lnto or down the channel of 
said Cole slough." 

The court, after making this quotation, said: 

"This judgment has become final. Respondent insista that this judgment 
does not work an estoppel in this case, for the reason, as lt claims, that the 
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trespasses then complained of and enjoined were those, and those only, at the 
head of Cole slough. We do not so read either the complaint or the judg- 
ment in that case. The locus in quo was a mère incident of the cause of 
action or the relief sought. The substantive wrong complained of was the 
prévention of the water from flowing into and down the channel of Cole 
slough, and into the head of the ditch of plaintiffs in that case. The judg- 
ment restrained, not only the acts at the place complained of, but any act 
which would hâve the effect of preventing the water from flowing into or 
down the channel of said Cole slough. The injunction therefore ran, not 
alone as to the head, but as to the entire length, of Cole slough, and in doing 
so it did not exceed the relief warranted by the allégations and the p rayer 
of the complaint. The effect of the judgment in the présent case is to 
restrain and enjoin thèse défendants [the plaintiffs in the former case] from 
interfering with such trespasses of the plaintiff herein [défendant in the for- 
mer case] as are committed in violation of the former injunction, and are 
intended to, and do, defeat its purpose. In other words, the effect of this 
judgment is to enable the plaintiff to deprive the défendants of the fruits of 
the former judgment rendered in their favor, and still remaining in full force. 
The right to hâve the water flow, according to the course of nature, through 
the channels of Cole slough, from end to end, not only might hâve been, but, 
as we read it, was, within the purview of that former action, both in respect 
to matters of claim and défense, and was there adjudicated and determined. 
That détermination is res judicata as between thèse parties." 

What decree is complainant entitled to? If its rights were to 
be based solely on prior appropriation, it would be entitled to a de- 
cree as against ail of the respondents wh'o are subséquent in time 
to the appropriation made by it in the spring of 1860. It has not 
enlarged its rights since then. The same water is used over and 
over again, but there is no increase in quantity. AH of the respond- 
ents who stand in the same situation as H. F. Dangberg and others 
heretofore mentioned, who connected themselves in interest with the 
early settlers prior to the time of the acquisition of complainant's 
rights, would be entitled to a decree of priority for the amount of 
water necessary to irrigate ail the lands owned by them prior to 
the spring of 1860, when complainant's rights attached, but com- 
plainant would be entitled to a decree against them as to the water 
appropriated by them on their subsequently acquired lands. If ri- 
parian proprietorship is to prevail, then ail of the respondents who 
are owners of riparian lands would be entitled to a reasonable use of 
the water in common with the complainant as a riparian proprietor. 
Their rights as to such lands are the same now as then. They were 
heard, settled, and determined in the former suits, and are binding 
upon them and ail parties privy thereto, unless the changea condi- 
tions are such as will justify the court in departing therefrom, so 
as to make a new decree applicable to the présent, existing situations 
and surroundings. The quantity of water flowing in the Carson 
river is dépendent, not only on the amount of snow which falls upon 
the mountains and in the caflons from which the river draws its sup- 
ply, but also upon the time of the year when it falls, and further 
upon the amount of rain that cornes in the spring or summer season of 
the year. The truth is that in some years. in every month thereof, 
there is more than water enough to meet and supply ail the demanda 
of the farmers and of the mil] owners, and that in seasons of extra 
drought, for a few months in such years, there is scarcely enough for 
either. The real controversy between the respective parties is con- 
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flned to a period of time ranging frôm July Ist to November lst 
of eacli year, during which there is always liable to be an insufficient 
quantity of water flowing in the river to enable the parties to make 
a reasonable use thereof both for irrigating and for milling purposes 
at the same time. The difficulty in arriving at a proper decree is 
apparent. The power of regulating or controlling the amount of 
rain or snow is beyond the jurisdiction of courts. No decree can 
be f ramed, which is based either upon riparian rights or of appropria- 
tion, or of both, which overlooks the uncertainty of the season, or the 
necessities of the various litigants, so as to meet the demands of 
justice and of right. It would be unjust and inéquitable to compel 
the farmers in the valley to allow the water to run down to the mills 
when the quantity of water was wholly insufficient, to enable the 
complainant to run its mills with water power. There must be a 
bénéficiai use before any protection can be invoked. No provisions 
should be contained in the decree which would resuit in depriving 
one party of the use of the water when the other party could make 
no bénéficiai use of it. This would amount to a destruction, in- 
stead of a protection, of the rights of the parties. In the appropri- 
ation of water, there cannot be any "dog in the manger" business by 
either party, to interfère with the rights of others, when no béné- 
ficiai use of the water is or can be made by the party causing such 
interférence. The same rules govern riparian rights. No riparian 
proprietor can dam up or withhold the use of the water of a river 
simply because the river is on his land, or so use it as to prevent 
its flowing down the channel to others having an equal right thereto, 
and entitled to an equal and bénéficiai use thereof, when such use 
could be made of the water except for such wrongful acts. A prac- 
tical view ought to be taken of ail the conditions, surroundings, and 
situations. The rights of ail parties must be protected by the de- 
cree. The difficulty of enforcing it without the necessity of bringing 
independent suits should be avoided, if possible. Certainty in its 
terms, positiveness in its requirements, justice in its conclusions, will 
materially aid in the accomplishment of such a purpose. No theory 
is complète or practically efficient which does not recognize two dis- 
tinct sources and objects of the equity jurisdiction, namely, the pri- 
mary rights, estâtes, and interests which equity jurisprudence cré- 
âtes and protects, and remédies which it confers. Complainant would 
be compelled to resort to numerous actions in order to obtain com- 
plète redress, or be subject to numerous actions by its adversary 
party, unless the court of equity interfères and décides the whole 
matter, and gives final relief by one decree. "The fundamental prin- 
ciple of equity in relation to judgments is that the court shall déter- 
mine and adjust the rights and liabilities concerning or connected 
with the subject-matter of ail the parties to the suit, and shall grant 
the particular remedy appropriate in amount and nature to each of 
those entitled to any relief, and against each of those who are lia- 
ble, and finally shall so frame its decree as to bar ail future claims 
of any party before it which may arise from the subject-matter, 
and which are within the scope of the présent adjudication." 1 
Pom. Eq. Ôur. § 115. Thèse requirements of the law could readily 
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be complied with by tbis court in a suit brought for the purpose of 
establishing the rights of ail the parties, unhampered by any former 
decrees. But the character of this suit, and the effect to be given 
to the former decrees, render it exceedingly difflcult to accomplish 
this desired end. Référence has been made to the fact that the 
former decrees were difflcult of enforcement. A mère répétition 
thereof would substantially leave the parties as we found them at 
the time of the commencement of this suit. If the decrees are strict- 
ly adhered to, this resuit would follow, with but the single exception 
that in this suit the court has fixed the quantity of water neces- 
sary to constitute an économie and reasonable use thereof to enable 
complainant to run its mills by water power. Naturally it might, 
and probably will, at flrst blush, be supposed that the court ought 
to take another step in the same direction, and positively fix the 
amount of water that would be required to make an économie and 
reasonable use of the water per acre for the purpose of irrigating re- 
spondents' lands; but unfortunately the character of this suit, as 
stated in the outset and repeated at the close of this opinion, is not 
such as authorizes this court to détermine this important question. 
The former decrees in this court settled but one question, viz. the 
respective parties thereto were riparian proprietors, and as such 
were equally entitled to make a bénéficiai use of the water. Nothing 
else was determined. The court declined to pass upon any other 
question. The resuit was that, when the parties were brought be- 
fore it for a violation of the decrees, the court was virtually power- 
less to enforce it. The decrees established the rights of the parties, 
but the remedy given was inadéquate. The court, in its opinion, 
said: 

"When we come to consider the terms of the decree, we flnd it impossible, 
however désirable such eertainty may be, to measure out to the défendants 
a spécifie quantity of water, in cubic inches, flowing under a given pressure, 
as reasonable, or to designate a certain number of acres of land which a 
défendant may at ail times reasonably lrrigate, and restrict him to that 
quantity of water or number of acres." 

This court must follow its former decrees, in so far as they were 
based on riparian proprietorship. It clearly appears from the testi- 
mony that the complainant, at the time of , and since, the commence- 
ment of this suit, has not been able to continuously run its mills, — 
ail or any of them, — on account of the scarcity of ore. It has no 
other use for, and makes no other claim to, the water of the river, 
except foi* the purpose of propelling the machinery at its mills by 
water power for the réduction of metalliferous ores. On the other 
hand, the testimony shows that respondents, who are equally en- 
titled, as riparian owners, to a reasonable use of the water, hâve, 
during a sïnall portion of the dry season, been unable to use the 
same for irrigating purposes without practically using ail the water, 
or at least leaving an insufficient quantity to flow down to com- 
plainant's mills. The respondents cannot be compelled to supply 
any given quantity of water which the éléments fail to furnish. It 
is easy enough for the courts to say that each riparian proprietor is 
only entitled to use, for the purpose of irrigating his own land, that 
portion of the water of the stream which is in excess over the amount 
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thereof to winch ail the other proprietors are equally entitled for the 
purpose of making a like bénéficiai use of the water. This raie is 
sound enough and just enoùgh, if there is water enough to go round. 
But what is to be done when there is no excess? If the législature 
of the state fails to act, are the courts compelled to simply déclare 
the rule, and let the parties act under their own interprétation of 
it? In ail cases where the flow of water is varying, where the 
amount at certain seasons of the year falls far short of furnishing a 
constant, or any, excess over and above the needs of a portion of thé 
proprietors, the rule above stated furnishes only an imperfect, im- 
practicable, and unsafe guide. In fact, it amounts to nothing, and 
cannot be enforced without it is supplemented or aided by some posi- 
tive législation, or by the agreements and stipulations and good 
faith of the parties, or by the courts ingrafting into it an additional 
élément for the purpose of meeting the emergencies of the différent 
cases as they arise. A court of equity ought to hâve power by its 
decree to reach the ends of justice. In many cases where similar 
facts existed, the courts, in the application of riparian rules, hâve 
solved the difficulty by decreeing that, inasmuch as both parties re- 
quire the full flow of the stream at certain periods of time in order 
to make a reasonable use of the water, their rights could be declared, 
preserved, and made bénéficiai by decreeing to the respective par- 
ties the use of the full flow of the stream during différent periods of 
time. Why should not such a rule be followed in the présent case? 
A decree of this character would certainly hâve a tendency to pro- 
mote peace, protect the rights of ail parties, prevent further and un- 
necessary litigation, and substantially reach the ends of justice, with- 
out any material injury to either of the respective parties. The end- 
less complications that hâve arisen in this case, the exigencies and 
necessities of the parties, as well as the number of parties involved, 
justify this court in adopting this rule. It only remains to flx the 
time. This, in the nature of things, must be, to some extent, arbi- 
trary. In view of ail the facts, my conclusion is that the complain- 
ant is entitled to a decree against ail of the respondents, perpetually 
enjoining them, and each of them, from diverting the waters of the 
Carson river upon their lands, or elsewhere, so as to prevent com- 
plainant from having the full and free flow of 6,000 inches of water. 
miners' measure, under a 4-inch pressure, for use at its mills, except 
from July Ist to October lst of each year, and should be enjoined 
from making any other than an économie, bénéficiai, and reasonable 
use of the water, without waste, from July lst to October lst of each 
year, and be required to return the surplus of the water, after such 
use, back into the river, whenever the complainant can make a béné- 
ficiai use of such surplus. Subject to thèse rights of the complain- 
ant, the respondents are entitled to a decree allowing them at ail 
times to make an économie, bénéficiai, and reasonable use of the 
water, without any waste, and, from July lst to October lst, to the 
extent of taking ail the water- in the river, when, and only when, ail 
of it is absolutely required, owing to the scarcity of water in the river, 
to enable them to make such use of the water in irrigating their 
riparian lands without waste. The decree against unnecessary and 
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unreasoriable waste should be made strong, clear, and positive. The 
respondents are also entitled to a decree allowing them, and each 
of them, at ail times, to take and use a sufficient quantity of water 
from the river for their household and domestic purposes, and for 
watering their stock. Decrees will, of course, be entered in accord- 
ance with the respective stipulations as to ail parties who signed 
the same. In the light of thèse conclusions, the decree should fur- 
ther provide that each of the respective parties herein should pay 
his own costs. Thèse suggestions as to the form, taken in con- 
nection with the views expressed in this opinion, are deemed to be 
sufflciently explicit to enable counsel to prépare a decree covering ail 
points entitled to be embodied therein. Let a decree be entered 
in accordance therewith. 



NEWMAN et al. v. UNITED STATES. 
(Circuit Court, W. D. Virginia. February 10, 1897.) 

1. CONTRACTS WITH GOVERNMENT— ROAD CONSTRUCTION— ESTIMATES AND SÎEAS- 
UREMBNTS OP ENGINEER. 

Where contractors engagea In road building for the United States hâve 
agreed by the terms of their contract that the englneer In charge shall dé- 
termine the classification of the excavations, the grading of the ground, the 
depth and foundation of the culverts, and that he shall hâve gênerai super- 
vision, with power to accept or reject any portion of the work, such con- 
tractors are conclusively bound by the engineer's estimâtes, and oannot 
recover beyond what he has allowed them, in the absence of fraud, or of 
such gross mistake as would imply bad faith on his part 

S. Same — Estoppel — Receipt in Full. 

Where contractors with the government, after the completion of their 
work, hâve recelved the balance due them according to the accounts of the 
englneer in charge, and hâve given a receipt in full without protest or ob- 
jection, such receipt precludes them from a further recovery in a suit 
against the government under the act of March 3, 1887. 

W. E. Craig, for plaintiff s. 
A. J. Montague, U. S. Atty. 

PAUL, District Judge. This is a pétition filed by the plaintiffs 
against the United States under the provisions of the act of congress 
passed March 3, 1887, entitled "An act to provide for the bringing of 
suits against the government of the United States" (24 Stat. 505). 
The petitioners claim that the government owes them the sum of 
17,846.61, as an unpaid balance on a contract made on the 29th day 
of December, 1890, between the United States and the petitioners 
for the construction of a road from the city of Staunton, Va., to the 
National Oemetery, near that city. The contract made for said road 
was authorized by an act of congress passed April 9, 1890, appropri- 
ating $11,000 for that purpose. 

The pétition allèges: 

"That, as provided in their sald contract, they entered upon the building of 
the said roadway according to the plans and spécifications set forth in the con- 
tract, they furnishing the material, labor, and ail other things necessary for 
the carrying out of their said contract; that the United States furnished a 
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superintendent to supervise the work, and to see that It was done according 
to eontract; that tins superintendent dealt so harshly and unjustly with your 
petitioners, depriving them by liis reports of compensation for work which they 
did according to eontract, and refusing to recommend for tliem compensation 
for extra work done, and for work done in a différent way from tliat specifled 
in the eontract, so that before the completion of the work it broke up your 
petitioners financially, and they were compelled to abandon the work, and let 
other contractors finish it, much to their damage and injury." 

The pétition makes an exhibit of the statement of settlement made 
by the war department of the work done, and priées of the same. 
The pétition further allèges that: 

"This statement of settlement did very gross injustice to your petitioners, 
depriving them of nearly one-half of what was justly due them. The following 
is a statement of the account which should hâve been rendered, and by which 
they should hâve had a settlement for this work. This statement shows that 
the superintendent in charge of the work on the part of the United States did 
not properly classify the work done, he classifying hard-pan excavation as 
earth excavation, not allowing sufficient solid-rock and loose-rock excavation; 
not allowing for the construction of valley guttering when the eontract called 
for latéral guttering; not allowing for curbing at ail; not allowing suffleient 
macadam for foundation, both from material obtained in excavation of the road 
and for material brought from the outside; and for other errors, misstatements, 
and disallowanees as shown by this statement of the account." 

Then follows a statement of the account between the parties as 
the petitioners claim it should be. 

Upon the évidence the court finds the following facts: (1) That 
the petitioners, William W. Newman and D. Newton Wilson, citizens 
of Augusta county, Virginia, as partners under the flrm name of 
Newman & Wilson, on the 29th day of December, 1890, entered into a 
eontract with the United States for the construction of a roadway 
leading from the city of Staunton, Virginia, to the National Cemetery, 
near that city. (2) That preliminary to the signing of said eontract 
by the parties thereto, G-. B. Dandy, deputy quartermaster gênerai, 
U. S. anny, advertised for proposais for the said roadway. (3) That 
the curbing mentioned in the advertisement for proposais for the 
construction of the roadway, and in the proposai of the claimants, is 
not embraced in the eontract, and that the curbing was done inde- 
pendently of the eontract; that the price of the curbing was fifteen 
cents per lineal foot; and that the same was included in the en- 
gineer's report of solid rock removed, and paid for in the amount al- 
lowed the claimants for solid rock in the final statement made by the 
war department. (4) That the gutter called for in the eontract was 
a latéral gutter, and that the one constructed by claimants is what is 
known as a valley gutter; that the latter was adopted and constructed 
with the tacit, if not expressed, consent of the claimants; that there 
was no agreement between the engineer in charge of the work and the 
claimants that the price to be paid for this kind of gutter was to be 
other than that named in the agreement for the latéral gutter; that 
no authority was given by the United States to the engineer to make 
any other eontract for the gutter than that stated in the eontract, nor 
did the United States sanction any other; that the guttering was 
reported by the engineer in his final estimate at the price named in 
the agreement, and the same was paid to the claimants without ob- 
jection on their part. (5) That the item in the claimants' demand 
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designated "100 cubic yards water excavation in culvert at $1.00 per 
yard" was embraced in the contract in the work to be d<rae designated 
under the head of "Culvert"; that the same was included in the en- 
gineer's final estimate and report, and has been paid for. (6) That 
the item in claimants' demand designated "Begrading hill west of 
cemetery, $100," is embraced in the contract under the head of "Grad- 
ing," as stated in the spécifications; that it was included in the final 
estimate and report of the engineer, and the same has been paid for. 
(7) That the engineer in charge and supervising the work, as provided 
in the contract, was> W. L. Whitmore; that it is not alleged in the 
pétition, nor shown by the évidence, that there was any fraud or 
gross mistake on his part, such as would imply bad faith toward the 
claimants in the discharge of his duties in making measurements and 
classifications of the material excavated, nor that there was any fail- 
ure on his part to exercise an honest judgment in the discharge of his 
duties. (8) That on October 31, 1890, W. L. Whitmore, the engineer 
in charge of the construction of the roadway, made his report to the 
war départaient that the roadway was completed, accompanying said 
report with a statement of the work done and the amount due there- 
on to the claimants, Newman & Wilson; that the amount was paid 
to Newman & Wilson and receipted for in full. 

The following are the report and receipt, which are made part of 
this finding: 

"Staunton, Va., National Cemetery, Staunton, Va., October 31st, 1890. 

"I hereby , certify that 1 hâve this day inspectée! the work peil'ormed and ma- 
terial f urnished by Newman & Wilson, contraetors, on the construction of road- 
way at the Staunton, Va., National Cemetery, as per statement attaclied. I 
further certify that the work done and material used are satisfactory, and in 
accordance with the requirements of the contract, and I estimate that there is 
due therefor to the said Newman & Wilson, contraetors, the sum of nine 
thousand three hundred and sixty-nine and 52 /ioo dollars, less previous pay- 
ments, work completed and accepted. 

"William L. Whitmore, Civil Engineer & Inspector, Q. M. Dept." 

"I certify that the above account is correct and just; that the services were 
rendered as stated; that they were necessary for the public service, and are 
borne on my report of persons, etc., for the month of October, 1891. 

"G. B. Dandy, Deputy Qr. Mr. General, U. S. Army." 

"Received at Washington, D. C, the 9th day of November, 1891, of Lieut. 
Col. Geo. H. Weeks, deputy quartermaster gênerai, United States army, the 
sum of twenty-four hundred and thirty-flve (2,435) dollars and flfty-seven (57) 
cents, in full of the above account 

"[Signed In duplicate] Newman & Wilson." 

"Depot Quartermaster General's Office, 

' "Washington, D. C, November 9th, 1891. 
"Newman & Wilson, Box 381, Staunton, Va.— Gentlemen: Inclosed herewith 
please find check No. 280,616 on the assistant treasurer U. S., New York, 
N. Y., payable to your order, for the sum of $2,435.57, in payment of your ac- 
count for construction of roadway to National Cemetery, Staunton, Va., final 
payment. Please date and sign the receipt at the foot of this letter and return 
the same to this office at your earliest convenience. 
"Very respectfully, your obedient servant, 
"6,043. D. Q. M. O. 1891. . Geo. H. Weeks, Depot Quartermaster." 

"Nov. llth, 1891. 
"Received this day the check above mentioned. Newman & Wilson." 
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Conclusions of Law. 

From the foregoing flndings of fact the court ascertains as con- 
clusions of law : 

1. That the plaintiffs are conclusively bound by the estimâtes made 
by the engineer, Whitmore. The pétition does not charge, nor does 
the évidence show, any fraud or such gross mistake as would imply 
bad faith or failure by the engineer to exercise an honest judgment 
in the duties which the government and the plaintiffs in their contract 
agreed he should perform. The proposai for the contract, which is 
made part of the contract, provides: 

"The work will be trader the charge of a civil engineer or other agent of the 
United States, to be designated by the contracting offlcer. Ail materials and 
work will be subject to his inspection, and must be approved by him. Ali 
cases where classification is doubtful will be decided by the engineer in charge. 
AH materials will be measured in excavation alone." 

The contract for the work provides: 

"Art. 3. That ail work done and material furnished under this contract shall 
be under the direction of, and subject to inspection and rejection or acceptance 
by, the party of the first part, or by an engineer or other agent of the United 
States, to be designated by him, and ail materials shall be Unis inspected and 
accepted before being used in the work." 

Article 4 of the contract provides: 

"That the contractor shall keep such a force of men and teams and such 
supply of materials on the work as, in the judgment of the engineer in charge, 
will insure thé completion of the work within the time allôwed in the contract." 

Article 6 of the contract provides: 

"It is further provided that partial payments on the work performed and 
materials furnished under the contract may, in tlie discrétion of the party of the 
first part, be made from time to time, on the certificate of the engineer or 
agent in charge, as the work progresses satisfactorily, provided that on ail such 
payments twenty per centum of the estimated value of such work and* ma- 
terials shall be withheld until completion of the entire work as required, and 
acceptance of the same by the contracting officer, or by the engineer or agent 
specially designated by him to make the final inspection thereof ." 

By thèse provisions in the contract the plaintiffs agreed that the 
engineer in charge should détermine the classification of the excava- 
tions, the grading of the ground, the depth and foundation of the cul- 
vert, and that he should hâve gênerai supervision of the whole work, 
with power to accept or reject any portion or ail of it according to 
his honest judgment. 

Ail the materials were measured in excavation as required by the 
contract, and there is no évidence offered by the plaintiffs to show 
that thèse measurements were not accurately made by the engineer. 
His estimâtes of the excavations and their classification are based on 
actual measurements, made at the time the excavations were made, 
and the material removed. The plaintiffs endeavor to show by the 
testimony of expert civil engineers that this is not the proper and 
usual method of measuring and classifying excavations; that the 
proper method in making classifications is to take the total amount 
of yards excavated on the whole work, and estimate by percentage, 
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as nearly as may be, what proportion each classification should be 
given. It is on tins method of measurement that the plaintiffs base 
their estimâtes filed with their pétition, and for which they claim ex- 
tra compensation. The estimâtes and classifications made by the 
engineer in charge were made from actual measurements, and not by 
percentages. He testifies that he has been engagea in civil en- 
gineering for 15 years on government, eity, county, and railroad work, 
and that this is the method where measurements are made in excava- 
tions. The différent methods of measurement — that of the engineer 
in charge of the work and of the civil engineers who testify in behalf 
of the plaintiffs — leave the testimony conflicting as to the quantity 
of each of the severai classifications of the material moved. Any 
question raised by this conflict of testimony is settled by the ternis 
of the contract under which the plaintiffs undertook to perform the 
work. By the terms of the contract the work was to be under the 
charge of an engineer or other officer designated by the government, 
and ail materials and work were subject to his inspection, and to his 
acceptance or rejection. Ail materials were to be measured in ex- 
cavation, and ail cases where classification should be doubtful were 
to be decided by the engineer in charge. Thèse contractors, in view 
of their stipulations with the government, are conclusively bound by 
the estimâtes of the engineer, and cannot recover beyond what he has 
allowed them, in the absence of fraud or of such gross error or mis- 
take in judgment as would imply bad faith on the part of the en- 
gineer. Kihlberg v. U. S., 97 U. S. 398; Eailroad Co. v. Price, 138 U. 
S. 185, 11 Sup. Ct. 290; Eailway Co. v. Gordon, 151 U. S. 285, 14 Sup. 
Ct. 343; Eailroad Co. v. March, 114 U. S. 549, 5 Sup. Ct. 1035; Ogden 
v. U. S., 9 C. C. A. 251, 60 Fed. 725; Mundy v. Eailroad Co., 14 C. C. A. 
583, 67 Fed. 633; Condon v. Eailroad Co., 14 Orat 302. 

2. The court ascertains as a conclusion of law that by the terms 
of the receipt executed by the plaintiffs to the government on the 
9th day of November, 1891, they are precluded from a recovery in this 
suit. That receipt was given after the completion of the work and 
its acceptance by the government on account rendered the contract- 
ors for a balance due them of |2,435.57. This amount was received 
by the plaintiffs, and a receipt given in full of the account. They 
received the money without protest or objection, and without any 
claim or intimation that the same was not as much as was due them, 
or not in full satisfaction and payment of the amount due them as ex- 
pressed in the receipt. Nor were any steps taken by the plaintiffs 
calling in question the correetness of the settlement until the com- 
mencement of this suit, two years after the receipt was given. 

In De Arnaud v. U. S., 151 U. S. 483, 14 Sup. Ct. 374, where a re- 
ceipt had been given, as in this case, in full of the account, the su- 
prême court said: 

"In the absence of allégation and évidence that this receipt was given in ig- 
norance of its purport, or in circumstances constituting duress, it must be re- 
garded as an acquittance in bar of any further demand." 

It is not alleged in the pétition, nor is there any évidence, that the 
plaintiffs gave the receipt in full to the government in ignorance of 
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its purport, or under constraint of any kind. The eyidence shows 
no just foundation for this claim against the government, and it 
must be disallowed. The pétition of the claimants will be dismissed, 
with costs. 



ASHUELOT NAT. BANK V. LYON COUNTY, IOWA. 

(Circuit Court, N. D. Iowa, W. D. Juiie 1, 1897.) 

Municipal Corporations— Vamdity of Bonds— Excessive Issues. 

Bonds of a municipal corporation, which are void because in excess of 
the constitutional limit of indebtedness, are not to be counted in estimating 
the indebtedness of the corporation, with référence to the validity of another 
issue of bonds, either because they were not repudiated, but were paid 
with the proceeds of another void issue, which were subsequently repudi- 
ated, or on the ground that the indebtedness originally paid by the pro- 
ceeds of the void bonds could be enforced by the holders of such bonds by 
subrogation, or on the ground that a suit might hâve been maintained by 
the purchasers of the void bonds to recover back the money paid, no such 
suit having ever been brought. 

Action on bonds and coupons issued by the county défendant un- 
der date of November 12, 1880. Tried to court. 

A jury trial having been duly waived in writing, signed by the parties liti- 
gant, the évidence was submitted to the court, from which the court flnds the 
facts to be as follows: 

(1) The plaintiff corporation is a national bank created under the laws of the 
United States, having its principal place of business at Keene, in the state of 
New Hampshire. 

(2) The défendant county is a municipal corporation created and organized 
under the laws of the state of Iowa. 

(3) That the value of the taxable property within Lyon county, the défend- 
ant, for the year 1880, as shown by the state and county tax lists for that year, 
was the sum of $1,066,707. 

(4) That on the 12th of November, 1880, the total amount of Indebtedness in 
any form and for any purpose which the défendant county could on that day be 
liable for or assume was the sum of $53,335 in the aggregate; that being 5 per 
centum on the value of the taxable property of the county as shown by the last 
state and county tax lists then existing. 

(5) That on the 12th day of November, 1880, the défendant county Issued four 
negotiable bonds for the sum of $500 each, and four negotiable bonds in the 
sum of $100 each, ail of the bonds becoming due and payable on November 12, 
1890, with interest coupons attached, providing for the payment of interest 
semiannually at the rate of 7 per cent, per annum; that the issuance of thèse 
bonds was authorized by a resolution adopted by the board of supervisors of 
the défendant county adopted April 5, 1880, and when issued the bonds were 
duly signed by the proper offlcers of the county; the signature thereto being 
genuine, and being the signature of the chairman of the board of supervisors 
and of the county auditor of Lyon county, Iowa. 

(6) That thèse bonds of November 12, 1880, aggregating the amount of 
$2,400, were issued for the purpose of taking up and providing means for 
paying outstanding floating warrants against said county of Lyon; that the 
bonds were sold to the plaintiff bank for full value, and the money paid therefor 
by the bank was used by the county in taking up outstanding warrants of the 
county. 

(7) That on the 12th of November, 1880, when the bonds sued on were issued, 
and when the same were purchased by the plaintiff bank, the défendant county 
was indebted as follows: 
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For bonds then outstandlng: 

Issue of June 4, 1878 $ 5,200 

" " February 19, 1879 1,400 

" " June 4, 1879 * 1,400 

" " January 8, 1880 600 

" " May 12, 1880 11,600 

" " June 14, 1880 6,800 

$27,000 00 

For judgments as follows: 

E. T. Kivk, July 24, 1873 $2,204 23 

J. H. Wagner, April 21, 1874 672 06 

A. J. Harmon, April 21, 1874 381 42 

Perkins Bros. Aug. 22, 1874 815 05 

Wilson & Van Same Co., May 5, 1875 3,850 34 

L. J. Gage, Oct. 16, 1875 4,460 56 

C. H. Smith, Nov. 13, 1876 233 00 

E. T. Drake, May 14, 1878 462 67 

Swan & Fawcêtt, May 14, 1878. 603 00 

A. H. Andrews & Co., May 14, 1878 107 45 . 

T. C Thompson, May 14, 1878 304 00 

Chase & Taylor, May 14, 1878 479 10 

— 15,772 88 

For warrants outstanding 2,400 00 

Total $45,172 88 

(8) That under date of July 1, 1879, Lyon eounty issued a séries of refunding 
bonds In the sum of $100,000, which are known as the "Shade Bonds" which 
were sold In the market, and the proceeds thereof were used to pay off in full 
$55,000 of judgment bonds issued in 1872 and 1873, and $47,300 of funding 
bonds previously issued, and then remaining unpaid. 

(9) That the taxable value of the property in Lyon eounty, as shown by the 
proper state and eounty tax lists for the year 1878, was $889,757.85, and for 
the year 1879 was $915,133.28. 

(10) That the séries of bonds issued July 1, 1879, and known as the "Shade 
Bonds" largely exceeded in amount 5 per cent, upon the taxable property of 
Lyon eounty as the same was shown upon the proper state and eounty tax 
lists, when the bonds were issued, and the said issue of bonds was void, and 
not enforceable against the eounty. 

(11) That this séries of bonds of July 1, 1879, amounting to $100,000, was 
taken up and paid from the proceeds of the sale of a séries of refunding bonds 
issued by Lyon eounty under date of May 1, 1885, the séries amounting to the 
sum of $120,000, and the same being sold to différent parties and corporations. 

(12) That when this last séries of bonds of May 1, 1885, was issued, the taxa- 
ble value of the property situated in Lyon eounty, as shown by the last state 
and eounty tax lists, was the sum of $1,558,043.00, and the issue of $120,000 
therefore largely exceeded 5 per cent, upon the total taxable value of the eoun- 
ty, as shown by the tax lists, and tiie bonds were void, and not enforceable 
against the eounty. 

(13) That the eounty of Lyon dénies liability on the issue of bonds of May 1, 
1885, and in 1890 the Aetna Insurance Company brought suit in this court 
upon coupons belonging to said issue of bonds of May 1, 1885, against Lyon 
eounty, and the eounty made défense thereto on the ground that the bonds in 
question were Issued in violation of the provision of the constitution of the state 
of Iowa, limiting municipal indebtedness to 5 per cent, upon the taxable prop- 
erty of the municipality, and this court held that, the bonds being clearly in 
excess of the constitutional limitation, a recovery thereon could not be had at 
law, and the remedy, if any, could be had only in equity. 

(14) That in 1896 a suit in equity was filed in this court by the Aetna In- 
surance Company and other parties, purehasers of the $120,000 of bonds issued 
by Lyon eounty, under date of May 1, 18S5, against the défendant eounty, in 
which the complainants seek to hold the eounty liable for the money receîved 
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by the county from the sale of saîd bonds, which suit Is now pending and unde- 
termined. 

(15) That on November 12, 1880, when the bonds sued on were Issued, and 
when they were sold to plaintiff, the valid and enforceable indebtedness of the 
county of Lyon did not exceed the sum of $46,000, leaving out of computatlon 
the Shade bonds, and any Hability based upon the payment to the county of the 
money pald therefor. 

J. M. Parsons, for plaintiff. 

N. T. Guernsey, A. Van Waganen, H. 0. McMillan, and Simon 
Fiah, for défendant 

SHIRAS, District Judge (after stating the facts as above). From 
the foregoing flndings of fact it appears that the only question for 
détermination is whether on the 12th day of November, 1880, when 
the bonds now sued on were issued, the défendant county was in- 
debted in any form or for any purpose in an aggregate amount so 
large that, if added to the amount of the bonds then issued, it would 
cause the indebtedness of the county to exceed 5 per cent, of the 
then taxable property of the county; that being the limit flxed by 
the constitution of the state of Iowa upon the debt-creating power 
of the county. If the issuance of the bonds caused the indebtedness 
of the county to exceed the constitutional limit, then the bonds are 
void, and cannot be made the basis of a recovery against the de- 
fendant county. Doon Tp. v. Cummins, 142 U. S. 366, 12 Sup. Ct 
220. The facts show that on the 12th day of November, 1880, the 
total indebtedness which could be lawfully created by the county 
could not exceed the sum of $53,335, and the question is whether 
the facts show that the issuance of the $2,400 of bonds now sued 
on was illégal because the county was then liable to an indebted- 
ness which reached or exceeded the légal limit, or approached it so 
nearly that the issuance of the bonds caused the total indebtedness 
to exceed the limit. According to the évidence, there was on the 
12th of November, 1880, valid indebtedness existing against the 
county as follows: For bonds, 127,000; on judgments, $15,772,88; 
and on warrants, f 2,400; or, in the aggregate, a total of $45,172.88. 
In addition to this sum, there was in existence the séries of bonds 
issued under date of July 1, 1879, known as the "Shade Bonds," 
amounting to the sum of $100,000, and the crucial point in this case 
is whether thèse bonds can be held to be a liability of the county, 
which must be considered in determining the amount of indebted- 
ness existing against the county on the 12th of November, 1880. 

The constitutional limitation which is relied on as défense in 
this case is intended to prevent the overburdening of property with- 
in the municipalities of the state by debts created by the corporate 
authorities, and the prohibition of the constitution extends to ail 
forms of indebtedness, and the true inquiry in each case is whether, 
at the given date, there exists indebtedness in any form up to the 
limit for which the municipality can be held liable at law or in 
equity. Whatever the form of the indebtedness may be, if it can 
be enforced by a court of law or equity, it certainly cornes within 
the constitutional provision; but, on the other hand, claims which 
cannot be thus enforced 2 and which are not binding upon the mu- 
81 F.-8 
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nicipality," do not corne within the meaning of the term "indebted- 
ness" as used in the constitution of the state. Under the tacts ex- 
isting in this case it is shown that when the Shade bonds were is- 
sued, in July, 1879, the séries was issued in contravention of the 
constitutional limitation, and hence under the ruling of the suprême 
court in Doon Tp. v. Cummins, 142 U. S. 366, 12 Sup. Ot. 220, thèse 
bonds could not be enforced at law or in equity against the county, 
and hence it is clear the bonds, as such, did not, in fact, create a 
burden of indebtedness upon the property of the county. It is urged 
in argument that the county, however, never repudiated thèse bonds, 
but paid them, in 1885, from the proceeds realized from the sale of 
the séries of bonds for $120,000 dated May 1, 1885. If this last séries 
of bonds was valid or ènforceable, or, if the county had paid the 
Shade bonds out of money realized from the property of the taxpayers 
of the county, there iuight be equity in the contention, but the évi- 
dence shows that the Shade bonds were paid from the money real- 
ized from the sale of another séries of void bonds, which the county 
now répudiâtes, and refuses to pay. Even if it be held that practi- 
cally, though not directly, the Shade bonds were merged in or ex- 
changed for an equal number of the bonds of May 1, 1885, the latter, 
being also void, did not create an indebtedness against the county, 
and the county, when sued thereon, by the holders thereof, success- 
fully defended against them. The invalidity of the Shade bonds 
was not obviated by merging them, directly or indirectly, in the 
séries of May 1, 1885, because the latter séries was in itself a void 
issue, and none of the bonds of thèse two séries created any valid or 
ènforceable indebtedness against the county. It is, however, further 
contended that the invalidity of thèse two séries of bonds does not 
necessarily destroy ail remedy against the county for the indebted- 
ness which was in law paid off by the money realized from the sale 
of thèse void bonds; that relief might be sought in forms other than 
by suit on the bonds, and that it may, therefore, be true that a lia- 
bility exists against the county, it being further claimed that a suit 
in equity is now pending in this court, on behalf of the parties pur- 
chasing the séries of bonds dated May 1, 1885, in which it is sought 
to hold the county liable for a large sum. In the case of Louisiana 
v. Wood, 102 U. S. 294, the suprême court held that where a city, 
having authority to borrow money, issued bonds and sold them, but 
the bonds were illégal and void because not properly registered, a 
suit to recover back the money paid for the bonds, in the nature of 
an action for money had and received, could be maintained. If it 
be assumed that the principle recognized and enforced in the case 
just cited is applicable to the recovery of money paid for the whole 
or a part of a séries of bonds, which are void because in excess of 
the constitutional limit, strict regard must be paid to the cause of 
action which it is sought thus to enforce. In that class of cases it 
is the payment of money by one party and the receipt of it by an- 
other, upon a considération which fails, that give rise to the im- 
plied promise or duty to repay or restore that which was received 
without considération, which implied promise is the basis of the ac- 
tion. In the case at bar, when the Shade bonds were issued and 
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sold, and the proceeds were used in paying pre-existing bonded and 
judgment indebtedness of the county, the utmost that could be 
claimed on behalf of the purcliasers of thèse void bonds would be 
that, having been induced to part with their money without consid- 
ération, they were entitled to recover back the money paid by them 
up to the constitutional limit of indebtedness. Thèse purchasers 
could not be subrogated to the rights of the creditors of the county, 
whose debts were paid by use of the money realized from the sale 
of the bonds. Thèse debts were absolutely paid, and no longer con- 
stituted claims against the county, and the bond purchasers were 
not entitled to be subrogated to the position held by thèse creditors 
prior to the payment of the claims due them. They did not pay the 
claims due thèse creditors, but bought the bonds of the county, pay- 
ing the money to the county; and the debts paid off by use of the 
money were not liens or claims which could hâve been used to the 
détriment, in any sensé, of the bond purchasers in case they had 
not bought the bonds of the county. The bond purchasers, so far 
as thèse pre-existing claims are concerned, were purely volunteers, 
and could not, therefore, be subrogated to the rights of the creditors 
whose debts were extinguished by use of the money paid to the coun- 
ty by the parties taking the bonds. Insurance Co. v. Middleport, 
124 U. S. 534, 8 Sup. Ct. 625. The sole remedy, if any exista, in 
favor of the purchasers of the Shade bonds, was the bringing a 
suit at law or in equity as the situation might require, to recover 
back the money by them paid for the void bonds. In fact thèse par- 
ties did not bring such an action in any form, and their bonds were 
afterwards paid off by money realized from the sale of the void 
séries of bonds dated May 1, 1885. The purchasers of this last séries 
of bonds cannot be held entitled to subrogation to the rights of the 
purchasers of the Shade bonds, for the reason that they did not pur- 
chase them, and as to them they must be held to be mère volunteers 
within the ruling of the suprême court in Insurance Co. v. Middle- 
port, just cited. If any right against the county can be successfully 
asserted by the purchasers of the séries of $120,000 of bonds issued in 
1885, it can only be based upon the implied promise or duty aris- 
ing out of the payment by them of money to the county, in the 
expectation of receiving valid bonds, and the failure on part of the 
county to deliver valid bonds. This liability, as it now exists, had 
no existence in any form until in 1885, and its création in that year 
cannot be relied on to defeat indebtedness evidenced by bonds is- 
sued in 1880. The burden of proving the facts necessary to sustain 
the défense relied on in this case, to wit, that when the bonds sued 
on were issued and sold the indebtedness of the county was so great 
that the issue of the bonds carried the amount beyond the constitu- 
tional limit, is upon the défendant. The bonds themselves do not 
amount to a sum in excess of the limit, thereby charging the pur- 
chasers with notice of the invalidity of the séries, as was the fact 
in Doon Tp. v. Cummins, supra. 

To maintain the défense pleaded in this case, it must be made to 
appear that when the bonds sued on were issued and sold the in- 
debtedness existing against the county equaled or exceeded the sum 
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of |50,935, and, as already stated, the indebtedness of the county did 
not equal or approach this amount, if the Shade bonds and the money 
realized therefrom be excluded from the computation, and hence to 
maintain the défense it must be shown that an enforceable liability 
existed against the county by reason of the issuance of thèse bonds, 
or by reason of the receipt of the money received by the county from 
the sale thereof. The facts show that the bonds themselves were 
void, and hence created no indebtedness on part of the county. The 
contention on part of the défendant is that a claim might hâve been 
asserted against the county for money had and received, but this 
claim would also be subject to the défense that it could not be en- 
forced without creating an indebtedness in excess of the 5 per cent, 
limitation, for the constitutional prohibition is operative against ail 
forms of indebtedness, including those based on implied promises as 
well as those arising upon express contracts. Therefore the mère 
f act that the , county received: $100,000 in money from the sale of the 
Shade bonds did not create an indebtedness against the county, in 
view of the constitutional prohibition. 

In the equity case of Aetna Ins. Co. v. Lyon Oo., now pending 
in this court, a recovery is sought on behalf of the purchasers of 
the $120,000 of bonds issued in 1885 upon the grounds that the money 
was paid for the bonds in reliance upon the promise of the county to 
give valid bonds therefor; that the bonds issued are void because in 
excess of the 5 per cent, limitation; that the duty rests upon the 
county of repaying the môney received, by it upon sale of the void 
bonds; that this duty can be enforced subject to the constitutional 
limitation that the county indebtedness cannot exceed 5 per cent, 
of the taxable valuation of the property in the county; that in 
ascertaining the amount for which the county can be lawfully held, 
the court can ascertain what sum of pre-existing valid indebtedness 
was paid off by the money received from the sale of the invalid bonds, 
and this sum will not be counted as an existing indebtedness when 
ascertaining the sum for which the county can be held liable. The 
défendant county in that case is resisting the claim thus asserted, 
but in this case it takes the position that in 1880 the purchasers 
of the Shade bonds might hâve asserted, a similar claim, and, there- 
fore, the amount received from the sale of the Shade bonds must 
be held to be an indebtedness against the county in 1880, and there- 
fore is to be computed in determining the amount of existing in- 
debtedness due and owing by the county when the bonds now sued 
on were issued and sold. The difficulty with this position is that, 
so far as this case is concerned, it is based upon mère possibilities 
and surmises. 'No claim of the kind has been asserted on behalf of 
the holders of the Shade bonds. If it had been, it cannot be known 
whether the claim would hâve been sustained, nor for what amount. 

It never was asserted in any form, and therefore, in fact, no en- 
forceable burden of indebtedness has resulted therefrom upon the 
property of the county. It cannot be the law that a claim which 
never was asserted, which cannot now be asserted, and which has 
cast no burden upon the property of the county, can be held to be 
an indebtedness within the meaning of the constitutional provision. 



HEWSOM'S ADRi'R V. NORFOLK & Vf. B. CO. 133 

As shown in évidence, the Shade bonds were paid off by money real- 
ized from the sale of the |120,000 of bonds issued in 1885, and the 
county has since successfully resisted the collection of thèse bonds 
on the ground that they are void, and do not constitute a valid in- 
debtedness from the county. The facts do not make a case wherein 
the county had recognized the Shade bonds as valid, and had paid 
them off in such a mode as to thereby create a burden upon the prop- 
erty of the county. In such a case, it might well be that the bur- 
den thus cast upon the property of the county should be deemed an 
indebtedness, even though the bonds thus paid were void, and a dé- 
fense thereto might hâve been maintained. 

The purpose of the constitutional limitation is to prevent the prop- 
erty of the municipality from being burdened at any one time with 
an indebtedness exceeding 5 per cent, upon the taxable valuation 
thereof, and therefore that which results in fastening upon the prop- 
erty of the county a claim which can be enforced must be held to be 
an indebtedness within the meaning of the constitution, while, on the 
other hand, that which cannot be enforced at law or m equity against 
the county, and which has not been so treated or dealt with by the 
county, as to subject the property thereof to the burden of payment 
cannot be held to be indebtedness within the constitutional provi- 
sion. The évidence in the case shows that the Shade bonds were 
invalid and void when issued in 1879, and therefore, when the bonds 
now sued on were issued in November, 1880, the Shade bonds, being 
void, created no indebtedness on part of the county, and therefore 
cannot be computed as an indebtedness in determining what amount 
the county then owed; and the fact that subsequently thèse void 
bonds were paid off by money obtained from the sale of another séries 
of void bonds which the county has since repudiated cannot be availed 
of as a défense to the bonds now sued on, for the reason that such 
mode of payment did not create a valid indebtedness against the 
county, nor fasten upon the property of the county any burden or 
liability whatever. Under thèse circumstances it must be held that 
the county has failed to show that on November 12, 1880, when the 
bonds sued on were issued, it was then indebted in a sum which pro- 
hibited it incurring a further indebtedness to the amount of $2,400, 
and has, therefore, failed in showing a good défense to the action. 
Judgment will therefore be entered for the plaintiff for the sum 
due upon the bonds sued on. 



NBWSOM'S ADM'E v. NORFOLK & W. R. CO. 

(Circuit Court, W. D. Virginia. July 22, 1896.) 

Master and Servant— Personal Injuries— Railroad Fencihg Laws. 

The Virginia statute requiring railroad companies to fence their tracks 
through ail inclosed lands except within the limits of cities or towns, and 
except where the landowner has been compensated for maintaining his own 
fences (Code 1887, §§ 1258, 1259), and which provides that in cases of in- 
jury to "property" on any part of the track not so inclosed the claimant 
need not prove négligence, etc. (section 1261), is not intended for the pro- 
tection of railroad employés, and, though the death of an employé Tesults 
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from an accident caused by a failure of the company to fence, a recovery 
cannot be had without proving négligence. 

This action was trespass on the case, brought by Edward Newsom's 
administràtor against the Norfolk & Western Railroad Company to 
recover damages for causing the death of the said Edward Newsom. 

J. C. Wysor and Longley & Jordan, for plaintiff. 
Fulkerson, Page & Hurt and Bolling & Stanley, for défendant. 

PAUL, District Judge. This is an action of trespass, brought by 
the plaintiff to recover damages of the défendant for causing, through 
négligence, as the déclaration allèges, the death of the plaintiff' s in- 
testate, who, at the time of his death, was an employé of the défend- 
ant railroad company. The main ground on which the plaintiff bases 
his right to recover damages for the death of his intestate is the fail- 
ure of the défendant company to inclose its roadbed with lawful 
fences, as required by the provisions of section 1258 of the Code of 
Virginia of 1887; that by reason of such failure on the part of the 
défendant to fence its roadbed cattle strayed on its track, whereby 
one of its railroad trains was derailed, and plaintiff's intestate, an 
employé thereon, was killed. Section 1258 of the Code of Virginia 
of 1887 is as follows: 

"Sec. 1258. To Enclose Eoadbeds with Fences; Cattle- Guards.— Every such 
company shall cause to be erected along Its Unes and on both sides of its road- 
bed, through ail enclosed lands or lots, lawful fences as deflned in section two 
thousand and thirty-eight, which may be made of timber or wire, or of both, 
and shall keep the same in proper repair, and with which the owners of ad- 
joining lands may connect their fences at such places as they may deem proper. 
In erecting such fences the company shall not obstruct any private crossing, 
but on each side thereof, across its roadbed, shall construct and keep in good 
order sufficient cattle-guards with which its fences shall be connected. Such 
cattle-guards may be dispensed with by consent of the owners of such private 
crossings, the company, in lieu of cattle-guards, erecting and keeping in good 
order sufficient gâtes." 

Ail of the évidence for the plaintiff and for the défendant company 
being introduced, the défendant requests the court to give the jury the 
f ollowing instruction : 

"The court instructs the jury that the duty imposed by the statute upon rail- 
road companies to fence their roadbeds is a duty only to the public and to the 
owners of the cattle of the inclosed lots or lands through which the railroad 
runs; and an employé of the company, receiving a Personal injury in an acci- 
dent conséquent upon a failure to maintain proper fences, cannot recover dam- 
ages of the railroad company for such injury without showing négligence other 
than the failure to fence. And unless the jury shall believe from the évidence 
that the plaintiff in this case has shown that his intestate, Edward Newsom, 
was killed through some other négligent act of the défendant, its agents or 
servants, than the neglect to fence its roadbed at this point, they will find for 
the défendant, although they may believe from the évidence that the défendant 
was bound, under the statute, to fence its roadbed at this point, and had failed 
and neglected to fence the same." 

The plaintiff objects to this instruction on the ground that the sec- 
tion quoted imposes on the railroad company, where it has failed to 
fence its roadbed as required by the statute, a liability for injury to 
an employé of the railroad company conséquent upon its failure to 
fence its roadbed. The défendant contends that the statute makes 
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the railroad company liable alone for damages done to stock by reason 
of the f allure of the railroad company to fence along its line where the 
same runs through inclosed lands and lots, and not to injuries to per- 
sons. Thèse conflicting views as to the scope of the statute présent 
the question winch the court must détermine. The statute in ques- 
tion is an innovation on the common law as to the duties of a rail- 
road company to protect its lines against trespassing animais. "At 
common law, a railway company is not bound to maintain fences 
sufficient to keep cattle off its line." Whart. Neg. § 886. "Where 
there exist no statutory régulations defining the duties of railway 
companies in respect to fencing, they are under no obligations to 
make or maintain fences between their roads and the adjoining lands. 
They corne within the common-law rule, and at common law the 
owner of the land is not obliged to fence against the cattle of his 
neighbor." Id., note. "Further, as a raie of exposition, statutes are 
to be construed in référence to the principles of the common law; 
for it is not to be presumed that the législature intended to make any 
innovation upon the common law further than the case absolutely 
required. The law rather infers that the act did not intend to make 
any altération other than what is specifled, and besides what has been 
plainly pronounced; for, if the parliament had had that design, it is 
naturally said, they would hâve expressed it." Dwar. St. p. 185. 
"The same rule of interprétation is adopted by our courts, fédéral and 
state; référence is had to the common law in force at the time of 
their passage. • * « Chancelier Kent says: 'This has been the 
language of courts in every âge, and when we consider the constant, 
véhément, and exalted eulogy which the aneient sages bestowed upon 
the common law as the perfection of reason, and the best birthright 
and noblest inheritance of the subject, we cannot be surprised at the 
great sanction given to this rule of construction.' " Id., note 7. Apart 
from the requirements of section 1258 of the Code of 1887, there is no 
obligation in Virginia upon a railroad company to fence its roadbed. 
The enactment of this statute had its origin in the fréquent injuries 
done to stock where railroads ran through inclosed lands, and in the 
conséquent litigation arising from the damage done the owners of the 
stock. The question whether the injury was due to the négligence 
of the railroad company or to that of the owners of the stock in allow- 
ing it to trespass on the railroad bed, being the source of much liti- 
gation, with no satisfactory rule of law by which the responsibility 
for acts of négligence could be flxed, induced the législature to pass 
the fence law. 

Taking this législation as we find it in the Code of Virginia of 1887 
(chapter 52), we find no provision as to injuries done to persons by 
reason of the failure of a railroad company to fence along its line 
through inclosed lands. As to injuries to property, section 1261 is 
clear and explicit in fixing the liability of the railroad company for 
négligence for its failure to fence as required by the provisions of sec- 
tion 1258, for it (section 1261) provides that : 

"In any action or suit against a railroad company for an înjury to any prop- 
erty on any part of Its track not enelosed according to the provisions of this 
chapter, it shall not be necessary for the claimant to show that the injury was 
caused by the négligence of the company, its employés, agents, or servants." 
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Section 1259 provides: 

"Sec. 1259. Qualification of Preceding Section.— The precedlng section [section 
1258], so far as it relates to fenclng, shall not apply to any part of a railroad 
located within the eorporate limits of a city or town, nor within an unincor- 
porated town for the distance of one quarter of a mile either way from the 
company's dépôt, nor to any part of a railroad at a place where there is a eut 
or embankment with sides sufflciently steep to prevent the passage of stock 
at such place; nor shall it apply to a company whieh has compensa ted the 
owner for making and keeping in repair the necessary fencing, but the burden 
of proving such compensation shall be on the company, and no report of any 
commissioners shall be received as proof thereof unless It shall plainly appear 
on the face of thé report, or from other évidence in connection therewith, that 
an estimate was made by such commissioners for the fencing and the expense 
for the same entered Into and constituted a part of the damages reported and 
actually paid." 

In this section we find that the législature was dealing with the 
subject of property, and not of persons. Again, it is to be especially 
noted that section 1258 shall "not apply to a company which has com- 
pensated the owner for making and keeping in repair the necessary 
fencing." If the législature, in section 1258, intended to provide 
against injuries to persons by reqniring the railroad company to fence 
its Une through inclosed lands, and to make it liable for injuries to 
persons by its failure to do so, it has embarrassed us with a strange 
inconsistency in exempting the railroad company from ail liability 
for personal injuries arising from animais trespassing on its track if 
the railroad company has paid the owner of the land for keeping up 
his own fences, whether he keeps them up or not The court* cannot 
gather from this chapter the intention of the législature to embrace 
within its provisions injuries to persons from a failure of a railroad 
company to fence its lines. But, in order to extend its provisions so 
as to embrace persons as well as property, the court is asked to con- 
strue this statute in the Code in connection with the original act of 
1883-84 (Acte. Va. 1883-84, p. 703). The title of that act embraces 
three subjects of législation, viz.: "To lessen the danger of traveling 
on railroads, and to require them to erect dépôts, and to fence railroad 
beds." Section 1 of that act provides: 

"(1) Be it enacted by the gênerai assembly of Virginia, that In order to pre- 
vent the fréquent occurrence of accidents on railroads, and the conséquent de- 
struction of life and property, and in order to lessen the danger to the traveling 
public and the offleers and hands engagea in running the trains over the said 
railroads, it shall be the duty of ail railroad companies chartered by the state 
of Virginia, and now doing business in the state, and such as may hereafter be 
constructed under charters already granted, or which may hereafter be granted, 
to establish at dépôts on their respective lines, not more than ten miles apart, 
telegraph offices, to be operated by compétent persons in the employ of such 
railroad company, whose duty it shall be to telegraph the arrivai and departure 
of each and every train so soon as the same shall leave the dépôt, to the office 
of the master of trains or other persons in charge of the running of the same; 
or if there be no such person, then to the telegraph station nearest thereto la 
the direction in which such train is going, and the person in charge of the run- 
ning of the trains shall forthwith issue such orders or give such notification by 
telegraph as may be necessary to prevent any collision: provided, however, 
that the board of public works may grant to any such company permission to 
bave such telegraph stations in any spécial case at a distance from each other 
greater than ten miles but not more than fifteen miles, and such stations may 
then be a'ected in accordance with such permission." 
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Counsel for the plaintiff contend tliat the preamble to this section 
is to be applied to the provisions of the section (1258) requiring the 
ïailroad companies to fence their roadbeds. But the court thinks the 
preamble is conflned to section 1, in which it is found, which provides 
for establishing telegraph offices at dépôts not more than 10 miles 
apart, unless the board of public works grants permission for a 
greater distance, not exceeding 15 miles. This is the only provision 
in the act that has for its object the protection of passengers and 
employés. Section 2 of the act begins a new subject of législation, 
— the protection of owners of inclosed lands from loss by reason of 
injuries to their stock by railroad companies running their trains 
through their lands, — and this section and those following it are sub- 
stantially the same as in the présent Code. If the législature meant 
to make a railroad company responsible for injuries to persons occa- 
sioned by its failure to fence its Une, it is inconceivable bow, in so 
important a matter as the préservation of human life, it should hâve 
failed to express clearly its intention. The insertion of a word or 
phrase might hâve given the statute the effect contended for by coun- 
sel for the plaintiff. It has not chosen to make this addition, and the 
court is not at liberty to interpolate it by a strained and unauthorized 
construction. 

Counsel on both sides hâve cited authorities, chiefly from text- 
books, to show the construction given by the courts of other states 
to the statutes of such states establishing fence laws. Thèse, as pre- 
sented hère, are conflicting in their conclusions, and hâve been of little 
aid to the court. Of course, thèse décisions are based on the statutes 
of the several states. We hâve not before us thèse statutes, and are 
unacquainted with their provisions. Whether they require a rail- 
road company to fence along its whole line, or only along a part of 
it, whether they make exceptions and réservations as contained in 
the Virginia statute, the court cannot say. The instruction asked 
by the défendant correctly states the law, and the court will give the 
same to the jury. 



CARROLL v. PRIOE et al. 
(District Court, D. Alaska. April 25, 1896.) 

1. Public Lâots in Alaska— Paramount Title. 

The paramount title to ail lands in Alaska is in the United Statea. 

2. Same— Possessouy Rights Theueon. 

Citizens of the United States hâve the right to go upon the public lands 
of the United States in this district, and possess, occupy, use, and improve 
the same. This right has been so often and so repeatedly acceded to by the 
gênerai government that it has now become the settled policy of this coun- 
try, and in this district the right is expressly recognized by congress ta the 
flrst proviso of section 8 of the act providing a civil government for Alaska 
23 Stat. 24; Supp. Rev. St. (2d Ed.) p. 433. 
8. Same— Prtor Possession Carbies with It the Priok Right. 

Where two persons daim adverselv to each other the possession of any 
pièce or parcel of government land, the one havlng the prlor possession haa 
the prior right. This raie, which universally prevails In the Western states, 
has also met the approval of congress in the proviso to section 12 of chapter 
561, St. 1891 (26 Stat. 1100), relating to public lands In Alaska. 
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4 -Same— PéioR: Possession a Question op Pact for the Jury. 

Prioïity of possession between two contending claimants to the same 
pièce of government land is a question of fact for the jury, and, while no no- 
tice of location, such as is customary in case of mining claims, is neeessary, 
still," where such location notice is noade on nonmineral lands, it niay be re- 
ceived in évidence, and considered by the jury as tending to show possession 
in the locator, together with any other acts indicating possession, such as 
actual occupation of the ground, making improvements of any nature 
thereon, tilling the soil, clearing the land from trees and stumps, fencing 
and placing structures thereon, or other acts which tend to show a bona 
fide intention to oecupy and hold the land. 

5. Same — Possessory Right Capable of Conveyance by Instrument in 

Writing. 

The possessory right in and to government lands, when once acquired, 
may be conveyed from one person to another, and instruments in writing 
making such conveyances are admissible in évidence, and may be considered 
by the jury as tending to establish this right in the last grantee. 

6. Same — Abandonment. 

A party having acquired possessory rights in government lands may lose 
or forfeit the same by removing therefrom or abandoning his claim, and in 
such case the land becomes restored to its original status in the public do- 
main, and is subject to occupancy and possession by any other citizen of 
the United States; but, if the original occupant résumes possession before 
any other party has acquired possession thereof, the rights of such original 
occupant become thereby restored and re-established. 

7. Same— Town-Site Survey as a Permanent Monument. 

The officiai survey and plat of any town site located on government lands, 
and the lots and blocks thereof, are permanent landmarks, and may be con- 
sidered as such by the jury for the purpose of establishing the exact locus 
in quo of adjoining lands outside the town site, and in this case may be so 
considered with référence to the pièce of ground in dispute. 

8. Same— Tide-Lands. 

Where the title to tide-lands along the shores of a state is vested in such 
state by virtue of its sovereignty, and tide-lands along the shores of any 
territory are held in trust by the gênerai government for the future state. 
nevertheless the rule now is that during the territorial period the United 
States holds the permanent title to tide-lands, and may make grants thereof. 

9. Same— Possessory Rights on Tide-Lands. 

Where the right of navigation is not impaired, possessory rights to tide- 
lands hère will be determined by the rules of law governing similar rights 
to up-lands until "future législation by congress" concerning such up-lands, 
and, as to the tide-lands, until the ultimate sovereign, whether state or féd- 
éral, shall otherwiee provide. 

10. Same— Ejectaient. 

This court will entertain an action of ejectment for the purpose of de- 
termining the right of possession to either up-lands or tide-lands in this 
district between two contending parties claiming the same pièce of ground. 
(Syllabus by the Court) 

This is an action of ejectment. 

Johnson & Heid, for plaintiff. 

J. P. Maloney and John Trumbull, for défendants. 

DELAJSTEY, District Judge (orally charging jury). This ia an 
action of ejectment, brought by the plaintiff' to recover possession of a 
pièce of ground described as follows: "Beginning at the northeast 
corner thereof, whence an iron boit establishing the southwest corner 
of lot number 1, in block number 2, of the town of Juneau, according 
to the officiai survey of said town made by the deputy United States 
surveyors, and approved by the trustées of said town site, bears north, 
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57 degrees 52 minutes east, 34 feet; thence south, M degrees east, 35 
feet; thence south, 46 degrees west, 50 feet; thence north, 44 degrees 
west, 35 feet; thence north, 46 degrees east, 50 feet to place of begin- 
ning." The plaintiff allèges that thèse premises are a part of a tract 
of land abutting on lot No. 4, in block No. 1, of said town site, 
being 50 feet in width along said lot 4, and extending 100 feet into 
Gustinaux channel, an arm of the North Pacific Océan. The tract 50 
by 100 feet is therefore partly up-land and partly tide-land, and is 
claimed by the plaintiff by virtue of possession, occupancy, and im- 
provement, and upoo which he has erected a wharf, warehouses, and 
other appurtenances commonly used for shipping purposes. The 
défendants deny the prior possession and occupancy of the plaintiff of 
the ground in dispute, and claim to hold the same by virtue of prior 
location, possession, and occupancy. The question for you to déter- 
mine from the évidence and under the instructions of the court is, 
which one of thèse parties is entitled to the pièce of ground in con- 
troversy. 

While the paramount title to ail lands in Alaska is in the United 
States, congress and the gênerai government hâve recognized for a 
great many years the right of the American citizen to go onto public 
lands, occupy, possess, use, and improve the same, with the view of 
ultimately obtaining title thereto from the gênerai government when- 
ever the same shall be opened to purchase, and in this district this 
right is expressly recognized by congress in the flrst proviso of section 
8 of the act of May 17, 1884, providing a civil government for Alaska. 
23 Stat. 24; Supp. Rev. St. (2d Ed.) p. 433. When congress en- 
acted this law it undoubtedly had in view the condition of affairs in 
this country, and, in order to protect settlers upon the public lands 
hère, incorporated into said act the proviso above mentioned, which 
is in the following language: 

"That the Indians or other persons In said district shall not be dlsturbed in 
the possession of any lands actually in tbeir use or occupation or now claimed 
by them, but the terms under which such persons may acquire title to such 
lands is [are] reserved for future législation by congress." 

Under this provision, ail persons who are in the actual use and 
occupancy of tracts of publie land in this district, or who had laid 
claim to such tracts or pièces of land at the time this law was enacted, 
are protected against intrusion, and their possession cannot be dis- 
turbed. This provision is a mandate to the gênerai land office to the 
effect that it cannot grant title adversely to a citizen who is in actual 
possession or occupancy, or who has a bona flde claim to a pièce or 
tract of public land in this district ; and the court also construes this 
provision as a mandate to the court that it shall not disturb a citizen 
who is in actual possession, or who has a well-founded bona flde claim 
to lands in Alaska. As to up-lands, the law is well settled both by 
the décisions of the courts and by the acts of congress that, where 
two persons claim adversely to each other any pièce or parcel of gov- 
ernment land, the one having the prior possession has the prior and 
the better right. This rule has been very generally, if not uni- 
versally, adopted by the courts in the Western states, and in this dis- 
trict has met the approval of congress in the proviso to section 12, 
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c. 561, St. 1891(26 Stat. 1100), relating to public landa In Alaska. 
This act, after making provision conceming the entry of town sites, 
and for the location and entry of tracts of land for manufacturing 
and trading purposes, con tains the following provision: 

"Provlded that In case more than one person, association or corporation shall 
claim the same tract of land, the person, association or corporation having the 
prior claim by reason of possession and continuous occupation shall be entitled 
to purchase the same." 

So that congress, by this express enactment, recognizes the doc- 
trine as to public lands in Alaska that a claim based upon the prior 
occupation and possession is the best claim, and is one which may 
ultimately ripen into a fee-simple title under letters patent issued to 
such prior clàimant whenever congress shall so provide by extending 
the gênerai land laws or otherwise. 

Priority of possession between the parties in this case is a question 
of fact for you to détermine from the évidence; and, while no notice 
of location, such as is customary in case of mining claims, is necessary, 
still where such location notice is made with référence to nonmineral 
lands it may be received in évidence, and considered by the jury, as 
tending to show possession in the locator or his grantees, together 
with any other acts indicating possession, such as actual occupation 
of the ground, making improvements of any nature thereon, tilling the 
soil, clearing the land from trees and stumps, cutting brush, grading 
or leveling off the ground, building a house, constructing a wharf, 
or an entrance or approach thereto, or erecting warehouses, together 
with the cost of such improvements and structures, and any other 
acts which usually accompany the possession and occupation of land, 
done by the person owning or claiming the same. Thèse are things 
which you hâve a right to consider, on both sides of the case, for the 
purpose of determining this question of occupancy and possession, and 
a bona flde intention on the part of the clàimant to hold the land. 
The possessory right in and to government lands, when once acquired, 
may be conveyed from one person to another, and instruments in writ- 
ing making such conveyances are admissible in évidence, and may be 
considered by you as tending to establish possession. You vvill 
therefore take into considération in this case, on behalf of the parties 
on either side, the location notices, the deeds of conveyance or instru- 
ments in writing transferring this possessory right from one to an- 
other, and constituting chains of title on either side, — on the part of 
the plaintiff from the time the location is alleged to hâve been made 
by Mike Powers, in 1881, down to the plaintiff; and on the part of 
the défendants from the time of the alleged location by Price, in Janu- 
ary, 1895. A possessory right acquired in public lands may be lost 
by abandonment, and where a party, having once acquired this right, 
surrenders his claim, goes off the ground, or gives up his possession in 
the sensé of abandoning his right, the pièce of land becomes restored 
to its original status in the public domain, and is subject to occupa- 
tion and possession by any other citizen. But if the original occu- 
pant, after such abandonment takes place, and before any other per- 
son acquires any rights thereon, goes back on the ground, reassumes 
possession, makes additional improvements, his right to the pièce of 
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land becomes restored, and the tract is again segregated from the pub- 
lic domain to such a degree as to enable Mm to hold it against any- 
body except the United States. There is some évidence in this case 
tending to show that the possession and occupancy of the plaintifl 
and his grantors were not continuons from 1881, but, although such 
possession may hâve been interrupted, if you find that it was resumed 
prior to the location and occupancy claimed by the défendants, then 
the plaintiff has the better right. 

It is disclosed by the évidence, and nôt controverted on either side, 
that an officiai survey and plat of the town site of Juneau has been 
made, and a trustée appointed as provided by law, and an application 
made by him for a patent to said town site, for the purpose of grant- 
ing title ta persons lawfully entitled thereto, to the lots comprising 
said town site. You hâve a right to consider this testimony for the 
purpose of aiding you in locating this pièce of ground in dispute, as 
well as that of the pièce alleged to hâve been taken up by Mike 
Powers in 1881, of which the pièce of ground in controversy hère is 
claimèd to be a part. And the court charges you that such officiai 
survey and plat of the town site may be considered by you for the 
purpose of determining the locus of the ground in dispute. A town 
site, and the lots and blocks thereof, officially survey ed and platted by 
the United States, become permanent landmarks, and stakes and 
other markings indicating the boundaries thereof become permanent 
monuments, under such survey and plat, ail of which the jury has 
the right to use and consider for the purpose of determining where 
a pièce of land adjoining such town site, and outside of its exterior 
boundaries, is situated. And in this case you hâve a right to con- 
sider lot 4, in block 1, of the Juneau town site, upon which the restau- 
rant known as the "Owl" is alleged to be situated, a landmark for the 
purpose of aiding you in determining where the pièce of land, 50 by 
100 feet, located by Powers in 1881, lies, and also where the land in 
dispute in this action is actually located. 

With référence to tide-lands, the law in this country has been 
drawn by analogy from the law of England, and the doctrine there 
held, which, in principle, has been incorporated into the law of this 
country, is that the fee-simple title to land lying within the ebb and 
flow of the tide is in the king or queen as sovereign of the realm. 
Following the principle of the English law, the rule in this country 
upon this subject is that the title to land lying within the ebb and 
iiow of the tide is in the state along whose shores the tide-lands lie, 
such title being so vested by virtue of the sovereign character of such 
state. Therefore, while the gênerai government may retain its title 
to up-lands after a territory becomes a state, the title to ail the 
tide-lands along the shores of a territory becomes vested in the state 
upon its admission into the Union, and its conséquent assumption of 
state sovereignty. Until quite recently it has been the rule that a 
state is the only power that can primarily pass fee-simple title to tide- 
lands under our system of government. But before a state is ad- 
mitted into the Union, — that is, while it is in its territorial condition, 
— it possesses no sovereignty whatever, and the courts hâve held that 
the gênerai government is vested with the title to tide-lands along 
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the.shores of airy territory, in the nature of a trust for the benefit of 
the future state whenever such territory becomes a member of the 
fédéral Union. This rule bas beèn modifiée! by récent décisions of 
the suprême court of the United States, and the law now is that dur- 
ing the territorial period the gênerai government has entire dominion 
and sovereighty, national and municipal, fédéral and state, over the 
territories, and may grant title and rights to lands below the high- 
water mark in aid of navigation and to promote commerce. Shively 
v. Bowlby, 152 U. S. 1, 14 Sup. Ct 548; Mann v. Land Co., 153 U. S. 
273, 14 Sup. Ct. 820. The court therefore charges you that the 
United States holds paramount title to tide-lands in this territory; 
and, where the right of navigation is not impaired, rights of posses- 
sion by citizens of the United States to such tide-lands will be deter- 
mined by the same rules of law as govern similar rights on the up- 
lands; and this court will apply to the tide-lands the rules that Am- 
erican citizens may occupy, possess, use, and improve the same, sub- 
ject, however, to the paramount right of free navigation; and that 
the prior possession will détermine the prior right, until "future lég- 
islation by congress," as to up-lands, or until the ultimate sovereign, 
whether state or fédéral, having title to tide-lands, shall otherwise 
provide in relation thereto. 

The défendants hâve submitted to the court some propositions of 
law, a portion of which I will give you. 

(1) "This is an action in what is known as ejectment. The plain- 
tiff, to recover in this action, must do so upon the strength of his own 
title, and not upon the weakness of the défendants' title," 

(2) "The plaintiff in this action must prove to you by a prépondér- 
ance of évidence, bef ore he can recover, that he has a légal estate in 
the property in dispute, and a présent right in the possession thereof ; 
and by a légal estate is meant one the right of which may be enf orced 
in a court of law." 

Upon this second proposition the court further charges you that, 
if you find from the évidence, under the law as given you by the court, 
thât the plaintiff by himself in person, or through his grantors, has 
the prior occupation and possession of the ground in dispute in this 
action, then he has the prior right thereto, and such right being one 
which may ultimately ripen into a fee-simple title, constitutes a légal 
estate, the right to which will be enforced and maintained in this 
court by an action in ejectment. 

(3) "The plaintiff allèges in his complaint that the premises he 
claims is the identical pièce or parcel of land upon which now stands 
erected and built the new wharf belonging to the plaintiff, and that 
he is entitled to the possession thereof. The plaintiff is bound by the 
allégations in his complaint, and, unless you find from the évidence 
that the défendants are in possession of the identical pièce or parcel 
of land upon which now stands the plaintiffs wharf, your verdict 
must be for the défendants." 

In addition to this third proposition as submitted the court charges 
you that, if you find from the évidence that the plaintiff, by himself 
or his grantors, has the prior possession or occupancy of the pièce of 
land 50 by 100 feet claimed to hâve been located in 1881 by Powers 
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and Starr, or either of them, and that the pièce ofland claimed by the 
défendants, upon which the building known as the "Horse Shoe" now 
stands, is a part and parcel of the ground so located, then the plaintif! 
has the right of possession to the whole of the ground so located, in- 
cluding the pièce in dispute. 

Thèse propositions cover ail the law raised in this case under the 
évidence presented. Of course, gentlemen, the court expects you to 
détermine this case according to the law and the évidence, and you 
will not be governed by any partiality towards either the plaintiff or 
the défendant. The simple question for you to détermine from ail 
the évidence presented in the case is, which one of thèse parties has 
the prior possession and occupancy of the pièce of ground described 
in the complaint. If you ând from the évidence that the plaintiff 
and his grantors hâve been in the continuons occupancy and posses- 
sion of the tract located by Powers in 1881, and that the pièce of 
ground in dispute is a part of said tract, or if you flnd from the évi- 
dence that in 1894, or prior to the location made by Price, and the 
érection by him of the Horse Shoe Building, the plaintiff had gone on 
to this Powers tract, while it was unoccupied and unpossessed public 
land, and took possession of it, including the ground in dispute, im- 
proved it, built a wharf, warehouses, and other structures thereon, 
costing, as he testines, about f 30,000, and was in the possession and 
occupancy thereof at the time Price filed his location notice and built 
the structure known as the "Horse Shoe," then the plaintiff is enti- 
tled to the ground, and you should so flnd in your verdict. On the 
other hand, if you find that the plaintiff did not hâve such possession, 
or that the ground was unoccupied, unpossessed, and unimproveâ 
public land when Price took possession of it, in 1895, then he had the 
right to go on, locate and occupy it, and the défendants, as his gran- 
tees, are entitled to your verdict. 



Verdict for the plaintiff. 



WILCOX v. NEW YORK, N. H. & H. R. CO. 

(Circuit Court, S. D. New Tork. June 15, 1897.) 

New Tktal— Sopficiency of Evidence. 

When one person rpight think one way and another another upon évi- 
dence, it cannot be said that a jury were influehced by any wrong motives 
in flndlng either way upon it. " 

This was an action by Lucina H. Wilcox, administratrix, against 
the New York, New Haven & Hartford Railroad Company to recover 
for the alleged négligent killing of her husband. A verdict was 
returned for plaintiff, and the défendant has moved for a new trial. 

W. L. Snyder, for plaintiff. 
Henry W. Taft, for défendant. 

WHEELER, District Judge. At Mamaronec, on the main line of 
the defendant's road, where there are four tracks straight for about 
two in iles, with a highway bridge over them à Utile less than a mile 
west, the station where tickets are sold and baggage is checked is 
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on the north side of the tracks, and tliere is a small waiting room wîth 
a platform on the south side of the tracks, from which passengera 
take trains going east, and there is a fence between the south track 
and the one next to it, which extends about 70 feet east of the wait- 
ing room. The plaintiff and her husband, the intestate, came to the 
waiting room to take a train east, a little before train time. He 
started to go along the track, and around the east end of the fence 
to the station on the north side for tickets and checks. A fast train 
came along and struck and killed him when he was within about 15 
feet of the end of the fence. 

After a verdict for the plaintiff, the défendant has moved for a 
new trial on accouht of the finding of the jury upon the évidence as 
to contributory négligence, because the great wéight of the évidence 
is said to hâve been, on that question, on the side of the défendant. 
There is nô question but that it is within the power, and may be 
within the duty, of a court to set aside a verdict when it appears to 
hâve been found from passion or préjudice, and not upon a fair con- 
sidération of the évidence, although there may hâve been sufflcient 
évidence on each side to require it to bé submitted to the jury. The 
daim hère is that, although there was évidence on both sides of this 
question, the weight of évidence was so great on the defendant's side 
as to show that the verdict was not fairly reached upon considéra- 
tion of the whole. The évidence from the plaintiff herself showed 
that sh'e and her husband, after looking in the waiting room to see 
if they could get tickets, went to the tracks, and looked up and down, 
and sawno train either way, and that he started along the track 
towards the end of the fence; and from others that immediately 
afterwards a train from the west, coming at the rate of 65 miles an 
hour, rushed by, and struck him. This évidence as to looking was 
contradicted by one witness on the part of the défendant, but was 
conflrmed in part by another. On account of her jnterest, the de- 
fendant claims that the balance of direct évidence was largely in its 
favor as to whether they so looked ; and that as the track was straight, 
and in sight, so far to the westward, if they had looked, they would 
hâve seen the train. The great speed of the train would bring it from 
beyond sight to where they wére within lëss than two minutes, and 
they might hâve looked before he started, and the train not hâve been 
in sight at âll, oç hâve been so far away as not to be noticed by them; 
and upon the question as to whethër they Jooked or not, the balance 
of the proof by witnesses would seem to be quite as much in favor of 
thèir looking as hoti ■ '■■ : '• 
The défendant also insiste that the intestate could and should 
hâve gone along the south side of the track to opposite the end of the 
fence, and then hâve crossed ©ver; and that when he heard the train 
he should hâve gone off on the south side, and been out of its way. 
The évidence shows that there was no notice to passengers to take 
any particular way around the end of the fence; that the surface 
of the roadbed 1 at the edge of the ston« ballast of the road on the 
south side towards opposite the end of the fence was narrow ; and 
that people usually went along the track around the end of the 
fence, as he started to go, instead of going that way. Under ail the 
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circumstances, it seems to hâve been a fair question for the jury 
whether the intestate was in fault in taking the course ne did after 
looking out, as they must hâve found he did, for the train; and also 
whether, under the circumstances, when he saw the train coming 
directly towards him, as he could judge of its speed in that position, 
and without time to reflect, he should try to go around the end of the 
f ence, rather than off at the side. Ail thèse circumstances were to be 
taken together, and upon ail of them the jury had good grounds for de- 
ciding either way, as the évidence should hâve weight with them, 
whether he was in fault or not. When one person might think one 
way and another another, upon évidence, it cannot be said that a jury 
were influenced by any wrong motives in finding either way upon it. 
As this is the only question made upon this motion for a new trial, 
this review of the évidence and of circumstances fails to lead to any 
just conclusion that the verdict was not fairly reached. Motion over- 
ruled. 



HOLMES et al. v. GKABEEL. 

(Circuit Court, W. D. Virginia. May 21, 1896.) 

Ejectmeht— Pukchase Pendente Lite— Amendment oe Declaràtiow. 

The filing of an amended déclaration in ejectment, wherein the amendment 
consists in separating plaintiffs, who were before joint plaintiffs, and making 
some of them joint plaintiffs and some of them separate plaintiffs in the 
several counts of the amended déclaration, as permitted by the "Virginia 
Code (section 2731), is not the commencement of a new cause of action, so 
as to require service of new process on the défendants. And hence a pur- 
chaser of the lands from a défendant originally served pending the suit, 
and prior to the amendment, is bound by the judgment subsequently ren- 
dered. 

This was an action of ejectment by Seth 0. Holmes and others 
against Josephus G-rabeel. The case was heard upon defendant's ob- 
jection to the admission in évidence of the record in a previous action 
entitled Holmes v. Pulkerson and others. 

C. F. Trigg, B, H. Sewell, White & Penn, and Bullitt & Kelly, for 
plaintiffs. - . 
A. L. Pridemore, for défendant. 

PAUL, District Judge. In this case, the plaintiffs having intro- 
duçed évidence to trace their title to the land in controversy, begin- 
ning with a patent issued to Samuel Young by the commonwealth 
of Virginia, dated on the 7th day of May, 1787, through sUcceeding 
conveyances,' devises, and inheritances, to the plaintiffs^ the défend- 
ant introduced évidence to show title to the said lands by âdversary 
possession. Of the lands in controversy, the défendant claims to 

hâve purchased a tract of acres from one Christly Brunk in the 

year 1873. In rebuttal, the plaintiffs offer in évidence a transcript 
of the record in an action of ejectment in which Seth 0. Holmes and 
others were plaintiffs and W. W. Fulkerson, the said Christly Brunk, 
and others were défendants. The said action was tried and deter- 
mined in the United States circuit court for this district at Abing- 
don on the 30th day of October, 1880, and a verdict and judgment 
81 F —10 
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renderefrfor the plaintiffs. Gounsel for the plaintiffs state that they 
offèr this record for the purpose of proving that title to that parcel 
of the lands in controversy in this action which the défendant claims 
to hâve dërived by purchase from Ohristly Brunk was recovered by 
the plaintiffs and their predecessors in said action of Holmes against 
Fulkerson and others. The défendant objects to the introduction of 
this record on the ground that the défendant in this action, Josephus 
Grabeel, was not a party to that action and cannot be bound by the 
record; but the plaintiffs claim that his vendor, Christly Brunk, was 
a party to the said action, and that if the défendant, Josephus Gra- 
beel, bought the land of Christly Brunk in 1873, he was a pendente 
lite purchaser, and took no title to the land which. he claims to hâve 
bought of Christly Brunk, as the said action of ejectment of Holmes 
et al. against Fulkerson, Brunk et al. was commenced in the year 
1871. The défendant claims that the record shows that the judgment 
of the court in the action of ejectment of Holmes against Fulkerson, 
Brunk et al. was entered on an amended déclaration filed on the 28th 
day of October, 1876, and that the défendant Grabeel is not bound 
by that record, inasmuch as the original déclaration was filed in 
1871, and he purchased part of the land in controversy from Brunk 
in 1873. This contention is based by counsel for the défendant upon 
the ground that the amended déclaration of October 28, 1876, was 
the commencement of a new action, and that as the défendant became 
the purchaser after the commencement of the action in 1871, he, in 
order to be bound by the verdict of the jury and the judgment of the 
court of the 30th day of October, 1876, should hâve been made a party 
défendant to that action, and served with a notice of the filing of the 
amended déclaration. The court thinks an examination of the pro- 
visions of the Code of Virginia regulating actions of ejectment, and 
of the steps taken, as shown by the record, in the action of Holmes 
et al. against Fulkerson, Brunk et al., will place the question under 
discussion in a satisfactory light. Section 2727 of the Code of Vir- 
ginia of 1887, under the caption of "How Action Commenced," pro- 
vides that "the action shall be commenced by the service of a déclara- 
tion, in which the name of the real claimant shall be inserted as plain- 
tiff, and ail the provisions of law concerning a lessor shall apply to 
such plaintiff." Section 2728 provides, "What shall be Stated in the 
Déclaration." Section 2729 provides, "How Premises Described." 
Section 2730 provides, "Plaintiff to State How he Claims." Section 
2731 provides that "the déclaration may contain several counts, and 
several parties may be named as plaintiffs jointly in one count and 
separately in others." Section 2732, under the caption of "Notice to 
Défendant; Service Thereof," provides as follows: 

"To such déclaration there shall be subjoined a notice, In writing, by the 
plaintiff or his attorney, addressed to the défendant, and notifylng him that 
the said déclaration will be filed on some specified rule day in the clerk's office 
of the court in which the suit ls to be prosecuted, or in court on some day 
named in the then next term of said court. Such déclaration and notice shall 
be served in the same manner as other notices." 

Section 2733 provides as follows: 

"When the déclaration ls filed with the proof of the service of notice thereof 
as aforesaid, the proceedings ithereon shall conform to the provisions of sec- 
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tion thirty-two hundred and elghty-four, so far as they relate to actions at 
law." 

The section (3284) referred to in the last-named section is as follows: 

"Sec. 3284. * * • If a défendant, who appears, fail to plead, answer, or 
demur to the déclaration or bill, a rule may be given him to plead. If ne fail 
to appear at the rule day at which the process against him is returned executed, 
or, when it is returnable to a term, at the ûrst rule day after it is so returned, 
the plaintiff, if he has filed his déclaration or bill, may hâve a conditional judg- 
ment or decree nisi as to such défendant. No service of such decree nisi or 
conditional judgment shall be necessary. But at the next rule day after the 
same is entered, if the défendant continue in default, or at the expiration of 
any rule upon him with which he fails to comply, if the case be in equity, the 
bill shall be entered as taken for confessed as to him, if it be at law, judg- 
ment shall be entered against him, with an order for the damages to be inquired 
Into, when such inquiry is proper." 

According to thèse provisions of the Code, we see that in an action 
of éjectaient, after the déclaration has been properly served and re- 
turned to the elerk's office, the case is, as to ail subséquent proceed- 
ings in the action, treated as any other action at law. There is no 
more familiar rule of practice known in, the courts of Virginia thau 
that by leave of the court a déclaration may be amended at any time 
prior to the trial, provided the amendment is not such as to state 
a new cause of action, or make new parties défendants. An exam- 
ination of the record offered in évidence shows that the amendments 
made to the déclaration of October 28, 1876, were made under section 
2731 of the Code, which provides that the déclaration may contain 
several counts, and several parties may be joined as plaintiff s jointly 
in one count, and separately in others. The amendment consisted in 
separating the plaintiff s who were joint plaintiff s in the original déc- 
laration, and making some of them joint plaintiffs and some of them 
separate plaintiffs in the several counts of the amended déclaration. 
The record shows that the plaintiffs were given leave at various times 
during the pendency of the action for several years to amend the déc- 
laration, such as making new parties plaintiffs by reason of the death 
of some of the original plaintiffs, and that no new process was re- 
quired on account of such amendments. The record further shows 
that the amended déclaration was filed by consent of the défendants, 
and that they pleaded to the same. The record, under date of Oc- 
tober 28, 1876, has this entry: 

"This day came the parties, by their attorneys, and by consent the continu- 
ances entered in this cause on Tuesday last are set aside, and by like consent 
leave is given the plaintiffs to file an amended déclaration in this cause, and, 
the said amended déclaration being filed, the défendants pleaded not guilty, to 
which the plaintiffs replied generally; and, issue being joined thereon, this 
cause was cqntinued." 

It is the opinion of the court that as an action of éjectaient, after 
the déclaration is duly filed and returned to the elerk's office, takes 
the same course as any other action at law, and that, as a rule of 
practice in the courts of Virginia, no new process is necessary when 
leave is given to amend the déclaration, unless new parties be made 
défendants, or the déclaration is so amended as to make a new cause 
of action, that none was necessary when the déclaration was amended 
in the case of which the record is offered in évidence; that Christly 
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Brunk was a défendant named in the original déclaration, and that Se 
continued a défendant through ail the proceedings in that action, and 
was bound by the verdict of the jury and the judgment of the court in 
its final détermination, and that the record offered by the plaintiffs is 
admissible in évidence to prove that the land claimed by the défend- 
ant, Grabeel, was recovered of Ohristly Brunk in the action of Holmes 
et al. against Fulkerson, Brunk et aL; and that the présent plaintiffa 
are the owners of that title. 



PENNSYLVANIA R. OO. V. LA RTJB. 

(Circuit Court of Appeals, Third Circuit June 4, 1807.) 

No. 7, March Term, 1897. 

Master and Servant — Négligence— Safb Afpliànces — Lumber Cars. 

A railroad company transporting lumber on low-sided gondola cars oweg 
to its employés a personal duty to provide such cars with strong and safe 
slde standards; and, if it delegates this duty to an employé, it is liable for 
his négligence, resulting in injury to another employé, though it furnished 
him with proper standards. 

Dallas, Circuit Judge* dissenting. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

This was an action at law by Augustus H. La Rue against the 
Pennsylvania Railroad Company to recover damages for personal 
injuries. At the trial the défendant requested the court to direct 
a verdict in its favor, and also requested certain instructions, which 
were denied. The jury returned a verdict for plaintiff, and judgment 
was entered accordingly. The défendant then brought the case to 
this court on writ of error. 

Alan H. Strong, for plaintiff in error. 
J. Lefferts Conrad, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

ACHESON, Circuit Judge. A careful examination of this record 
has convinced us that the refusai of the court below tp. direct a ver- 
dict for the défendant on the grounds urged in the first and fourth 
points presented in the brief of the plaintiff in error was right. 
There was, we think, abundant compétent évidence to show that 
the accident hère in question was occasioned by the car which was 
afterwards seen at the Barrowpit siding, and that that was the same 
car mentioned by the Harrisburg witnesses. We are also of the 
opinion that there was sufflcient évidence from which the jury might 
well conclude that the injury which the plaintiff sustained was caus- 
ed by négligence in the failure to substitute an oak standard for the 
hemlock standard, the breaking of which brought about the disas- 
ter. There was hère no such inference to be drawn from the évi- 
dence, as matter of law, as would hâve justified the court in taking 
the case from the jury. Railway Co. v. Cox, 145 U. S. 593, 606, 13 
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Sup. Ct. 905; Râilroad Co. v. Mackey, 157 U. S. 72, 83, 15 Sup. Ct. 491. 
The f ollowing stated facts, we think, are f airly deducible f rom 
the évidence: On the evening of October 5, 1895, after dark, Au 
gustus H. La Rue, the plaintif: below, then a flreman in the employ 
of the défendant, the Pennsylvania Râilroad Company, while in dis- 
charge of his duty upon a locomotive engine of the défendant run- 
ning westwardly, near Metuchen, N. J., and when in the act of shov- 
eling coal into the fire box, was struck on the head and seriously in- 
jured, and at the same time part of the cab of the engine was car- 
ried away. At the time of the accident a freight train of the de- 
fendant was running eastwardly upon the track next to the track 
upon which the plaintifPs train was running. There was in the 
freight train a low-sided gondola car, loaded with lumber (flooring 
boards), which, in conséquence of the breaking of one of the uprights 
or standards with which the sides of the car were equipped for hold- 
ing the lumber in place, became loosened so as to project over and 
beyond the side of the car; and the projecting lumber raked the side 
of the cab of the plaintifPs engine, and struck the plaintiff. The 
standard that broke and caused the accident was a détective hem- 
lock standard at the forward end of the lumber car on the side 
next to the plaintifPs engine. This car had been loaded at Williams- 
port, Pa., and was bound for Jersey City via Harrisburg. When the 
car reached Harrisburg a hemlock standard on the forward end 
of the car was found to be broken, and in conséquence the load had 
shifted out of place, and the lumber was projecting over the side 
of the car. The defendant's gênerai car inspector at that point sent 
the car into the defendant's repair yard, where there was a supply 
of oak standards for the e.quipment of lumber cars. Ail the stand- 
ards on this particular car when it reached Harrisburg were of hem- 
lock. The defendant's foreinan of car repairs (Charles Moyer) took 
out the broken hemlock standard, and replaced it with an oak stand- 
ard, and he sûbstituted an oak standard for the other forward hem- 
lock one. He àlso took out several other hemlock standards, sub- 
stituting therefor oak standards. At the other extrême end of the 
car, — which had been the rear end on the trip from Williamsport, — 
he let the hemlock standards remain. In explaining what he did, 
Moyer testiûed that when such a loaded lumber car is under way 
the principal strain cornes on the forward end. Either when this 
car was put back into the train at Harrisburg, or afterwards, and 
before the accident, the position of the car in the train was reversed, 
so that the two end hemlock standards were subjected to the prin- 
cipal strain. This reversai of the car in the course of transportation, 
whereby the weaker end became subject to the greater strain, was a 
thing that might very readily occur, and ought to hâve been fore- 
seen. At Harrisburg, before the car was taken out of the repair 
yard, the projecting lumber was properly replaced in the car. The 
défendant requested the court to charge the jury thus: 

"(1) If the plaintiff was injured by the improper equipment of the car spoken 
of by Moyer, owing to his not having replaced ail of the hemlock stakes, and 
if he had been furnished with, and then had, proper stakes for that purpose, 
the défendant is not responsible therefor." 
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The court declined so to charge the jury, and, to the contrary, 
charged that, if Moyer was négligent in that matter, the défendant 
was answerable for his négligence. We are now to détermine wheth- 
er the refusai of the court to affirm the above proposition, and the 
instruction thus given to the jury, were correct. Now, undoubtedly, 
it is authoritatively settled by décisions of the suprême court of the 
United States that, as a gênerai rule, those entering into the service 
of a common master become thereby engaged in a common service, 
and are fellow servants, and that the common master is not liable 
for the négligence of one of his servants which has resulted in an 
injury to a fellow servant. Railroad Co. v. Baugh, 149 U. S. 368, 
13 Sup. Ct. 914; Railroad Co. v. Hambly, 154 TJ. S. 349, 14 Sup. Ct. 
983; Railroad Co. v. Peterson, 162 U. S. 346, 16 Sup. Ct. 843. But 
it is the equally well established doctrine of that court that it is the 
Personal duty of the master to provide his servant with a reasonably 
safe place to work in, and to furnish reasonably safe tools, machinery, 
and appliances for the security of the servant while in the perform- 
ance of his appointed work. Hough v. Railway Co., 100 U. S. 213. 
Thus, in Railroad Co. v. Baugh, 149 U. S. 386, 13 Sup. Ct. 921, the 
court said: 

"A master employing a servant impliedly engages wlth hlm that the place 
in which he is to work, and the tools or machinery with which he is to work 
or by which he is to be surrounded, shall be reasonably safe. * * * He 
has a right to look to the master for the discharge of that duty, and if the 
master, instead of discharging it hlmself, sees fit to hâve it attended to by 
others, that does not change the measure of the obligation to the employé, or 
the latter's right to insist that reasonable précaution shall be taken to insure 
safety in thèse respects." 

So, also, in Railroad Co. v. Peterson, 162 U. S. 353, 16 Sup. Ct. 
845, the court, speaking of the positive duties which the master owes 
to the servant, declared: 

"He owes the duty to provide such servant with a reasonably safe place to 
work in, having référence to the character of the employaient in which the 
servant is engaged. He also owes the duty of providing reasonably safe 
tools, appliances, and machinery for the, accomplishment of the work neces- 
sary to be done. * * * If the master be neglectful in any of thèse matters, 
it is a neglect of a duty which he personally owes to his employés; and, if 
the employé suffer damage on aecount thereof, the master is liable. If, in- 
stead of personally performing thèse obligations, the master engage another 
to do them for him, he is liable for the neglect of that other, which in such 
case is not the neglect of a fellow servant, no matter what his position as to 
other matters, but is the neglect of the master to do those things which it is 
the duty of the master to perform as such." 

Which of the two above-stated principles is controlling hère? Are 
we to apply to the facts of the plaintiff's case the rule of nonliabil- 
ity of the master for the négligence of a co-employé, or the rule of 
the master's responsibility growing out of a positive duty, the nonful- 
flllment of which cannot be excused by his délégation of its perform- 
ance to another? It will be perceived that the above-quotcd propo- 
sition submitted by the défendant assumed the standards to be part 
of the "equipment" of the car. The court below in its charge desig- 
nated them as "appliances," and submitted to the jury, as décisive 
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of the controversy, the question whether there was any négligent 
failure to equip the car with reasonably safe standards for the se- 
cure conveyance of its load of lumber. Herein we think the court 
was right. In the case of a low-sided gondola car employed in the 
transportation of lumber, side standards to keep the load in place, 
whether such standards are for constant use, and permanently at- 
tached to the car by chains, or are unattached and intended for use 
on a single occasion, are appliances necessary for the proper equip- 
ment of the car, and as essential to the safe transportation of the 
load as is a proper car body. Thèse side standards, to ail intenta 
and purposes, are part of the car. Such views were expressed by 
the court of appeals of the state of New York in the case of Bushby 
v. Railroad Co., 107 N. Y. 374, 14 N. E. 407. There a brakeman on 
a lumber car by the breaking of a détective stake was thrown with 
the lumber from the car and was injured, and it was held that the 
stakes were necessary appliances forming part of the car, and that 
the railroad company was chargeable with négligence in failing to 
exercise due care that suitable and proper ones were furnished, even 
although, in accordance with its practice, the stakes had been sup- 
plied by the shipper of the lumber to whom the car had been delivered 
for the transportation of lumber. That ruling was not modified 
nor its force abated by the later décisions of the same court in Byrnes 
v. Railroad Co., 113 N. Y. 251, 21 N. E. 50, and Ford v. Railway Co., 
117 N. Y. 638, 22 N. E. 946. In each of the last-cited cases the fault 
was not at ail in the character of the car or its appliances, but wholly 
in the négligent loading of the car by the railroad company's em- 
ployés. In the présent case the négligence which caused the mis- 
chief was not the improper or insecure loading of the car, for in 
this regard there was no fault Nor was this a case of the négli- 
gent use by the defendant's employés of safe appliances. The ground 
of complaint hère is that the défendant failed in the positive duty it 
owed to the plaintiff to equip the car with reasonably safe appliances 
for the service in which it was «mployed. It is no answer to the 
complaint of the plaintiff, who has suffered a grievous injury from 
détective appliances, to say that the défendant had provided at it« 
repair yard proper standards. Its whole duty to the plaintiff was 
not fulfilled, short of the actual proper equipment of the car. The 
négligence of the person to whom the défendant delegated the per- 
formance of this duty was the defendant's négligence. We discover 
no error in the rulings of the court below, and therefore the judgment 
is afflrmed. 

DALLAS, Circuit Judge (dissenting). I dissent from the judg- 
ment in this case, because, in my opinion, the rule which should be 
applied in its décision is that of nonliability of the master for the 
négligence of a fellow servant, and not that which holds the master 
responsible for defects in appliances furnished by him to the servant . 
The railroad company provided a proper car for the transportation 
of the lumber. It required no repair, and was not repaired. Stand- 
ards were needful, and fit ones were supplied. The failure to use 
thèse appliances to the estent to which they should hâve been used 
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was the omission of tbe co-employé who ought to hâve so used them. 
The company discharged its duty by supplying them of the right kind 
and in sufficient quantity, and by making proper provision for their 
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UNITED STATES v. LA CHAPPELLE. SAME v. ABERCROMBIB. 

SAMB v. RICHARDSON. SAME v. ROBINSON. 

SAME y. WILLIAMS. 

(Circuit Court, D. Washington, E. D. May 31, 1897.) 

1. Public Lands— Opening Indian Réservation— Invalid Tebaty — Cancel- 
lation op entries. 

In 1884 an agreement was negotiated between the government and an 
Indian chief named Moses, purporting to represent the Indians living on 
the Columbia réservation, in Washington territory, by which the Indians, 
in considération of a sum of money, agreed to remove to another réserva- 
tion, and that the Columbia réservation should be opened to settlement, 
except that any Indians -who desired to remain might do so, and lands 
not exceeding 640 acres to each family should be selected for them. Cer- 
tain Indians living on the réservation, who did not acknpwledge the author- 
ity of Moses, refused to be bound by this agreement, though they indicated 
a willingnese to make a similar one on their own account. Through the 
misunderstanding of an agent, the position taken by thèse Indians was 
incorrectly reported to the government, and, without making any provi- 
sion for them, the land was opened to settlement. Certain white men at- 
tempted to settlè on the lands, and were resisted by the Indians, who were 
thereupon forcibly removed by United States troops, and imprisoned. Dur- 
ing their imprisonment, the white settlers seized their improvements, set- 
tled on the land, and filed homestead déclarations, which were accepted. 
The government having learned the facts as to the Indians' position in the 
matter, contest proceedings were instituted in the land départaient, and 
the ehtries were flnally canceled, though the settlers had in the mean- 
time made improvements at considérable expense; and suits were brought 
to oust them from possession. Held, that the lands in question never became 
part of the public domain which could lawfully be taken up under the 
homestead law, and thàt neither by estôppel against the government, nor 
as bona flde purchasers, had the settlers acquired any rights to hold the 
lands. 

8. ESTOPPEL AGAINST i GOVEBNMENT — PrivATB RiGHTS. 

Though the doctrine of estôppel may be applied in some cases against the 
governmesnt, r it cannot be applied to give one private individual an ad- 
vantagé o'ver anothér, or to devest existlng rights of individuals without 
■ tueir consent 

F. C. Robertson, Asst. U. S. Atty. 

Blake & Post, J. H. Dawes, and W. E. Bell, for défendants. 

HANFOKD, District Judge. Thèse several actions were brought 
by the United States, to evict the défendants from certain lands 
situated near Lake Chèlan, in Okanogan county, which they re- 
spectively claim to hâve settled upon and improved, and to which 
they now claim to hâve lawful possession, under and by virtue of 
the homestead laws of the United States. Previous to the year 1884 
there was a large Indian réservation, called the "Columbia Indian 
Réservation," embracing the several tracts now claimed by the de- 
fendants. As it was eonsidered unnecessary, and detrimental to 
the interests of the white people, to withhold from settlement so 
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large a section of Washington territory, for the occupation of a com- 
paratively small number of Indians, an agreement was negotiated 
in Washington city, between the offlcers of the Indian department, 
on behalf of the United States government, and an Indian chief 
named Moses, on behalf of the Indian occupants, whom he assumed 
to represent, which agreement, by its ternis, provided for the pay- 
aient of a large sum of money to the Indians, and that provision 
shonULbe made for their removal to the Colville Indian réservation, 
and, in considération thereof, the Indians relinquished to the United 
States their rights in and to the Columbia réservation, and con- 
sented that the same should be thrown open to settlement by the 
white people. The agreement contained a provision, however, that 
such of the Columbia Indians as should elect to remain, and to ac- 
quire title to lands within the Columbia réservation, might do so, 
and there should be selected for such Indians lands not exceeding 
640 acres for each head of a family. Said agreement was confirmed, 
and provisions made for carrying the same into effect by an act of 
congress apprôved July 4, 1884 (23 Stat. 79, 80). At that time the 
région round about the outlet of Lake Chelan was occupied by a 
small independent band of Indians, who hâve never recognized Moses 
as their chief, but, on the contrary, hâve their own hereditary chief, 
and they always denied the authority of Moses to make disposi- 
tion of their lands, and refused to receive any part of the money 
appropriated by the act of congress to be paid to the Indians as 
considération for the extinguisbment of their title to the Columbia 
réservation. An agent of the Indian department was sent to in- 
duce thèse Chelan Indians to remove to the Colville réservation, or, 
if they elected to remain upon the Columbia réservation, to sélect 
such lands as they wished to hâve set apart for their homes, and to 
make survey of the land so selected. This agent failed to induce 
the Indians to confonn to the agreement, and the act of congress 
aforesaid, in any respect; and he also failed to comprehend that 
thèse Indians had not disposed of any of their rights, nor authorized 
Chief Moses to sell their lands. The young chief, who is commonly 
knowx by the name of Long Jim, and who, by his appearance and 
conduct, bas shown himself to be of more than average intelligence 
for an Indian, and also a man of high spirit and dignifted bearing, 
responded to the overtures of the government's agent, saying in sub- 
stance: 

"I and my people are upon the soil which has always been our home, and 
the home of our ancestors for many générations. We do not wish to remove. 
We do not hâve to sélect land, for we now occupy the land which has always 
been in our possession. We hâve no disposition to interfère with the white 
people, and we wish to live in peace, and maintain friendly relations with the 
government at Washington, but to do as you request would be displeasing to 
the Great Spirit." 

A great deal of trouble to the government and to the band of In- 
dians and to the défendants might hâve been avoided if the agent 
had been able to appreciate the diplomacy of Long Jim's oration, 
and had conveyed to the Indian department the idea which Long 
Jim intended should be conveyed, — that is, that he meant to assert 
the rights of his people; that be repudiated the action of Chief 
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Moses massuming to make a contraet for them, but, for the sake of 
peace, they were willing to make a new agreement, if the govern- 
ment would recognize their right to act for themselves. Instead of 
doing this, the agent reported that the Indians were obstinate and 
unmanageable; and after a time, the government, ignoring their 
rights, and without making any provision for them, opened the rés- 
ervation to settlement. 

The testimony shows that thèse Indians hâve always been thrifty 
and able to maintain themselves, without annuities from the govern- 
ment. Besides hunting and flshing, they hâve engaged in stock raising, 
and hâve plowed and cultivated sufficient land to provide winter feerl 
for their stock, and corn and vegetables to supply their own demanda. 
Their houses, fences, and improvements would not excite admiration 
in the New England states, but they were sufflcient for shelter, and 
to protect their growing crops from intrusion, until they were dis 
turbed by white settlers. In the year 1889 the flrst attempt was 
made by the défendant La Chappelle to take possession of the lands 
in controversy. The défendant was immediately notified by Long 
Jim that the land was his, and the attempt to settle thereon was 
for the time being abandoned. The next year the same défendant 
returned, and, showing a more determined spirit, he provoked the 
Indians into making a démonstration such as would be natural on 
the part of any person claiming to own land against one whom he 
regarded as a trespasser. This was reported to the Indian depart- 
ment, and thereupon the agent of the Colville réservation, assisted by 
a company of soldiers, arrested Long Jim and several of his men, 
and incarcerated them in Pt. Spokane for a period of more than two 
months. While thé Indians were imprisoned, Mr. La Chappelle es 
tablished his résidence upon the land which he claims, and took 
possession of the crops which the Indians had planted; and some 
of the other défendants also made their settlements, and used the 
timber of the Indians' houses and rude fences for their own pur- 
poses, and they were allowed to file their homestead déclarations in 
the United States district land office. The other défendants made 
their settlements and filings subséquent to this time, except the de- 
fendant John Francis Williams, whose homestead déclaration, when 
tendered at the land office for filing, was rejected. After the im- 
prisonment of said Indians, the officers of the Indian départaient 
came to hâve a better understanding of the situation and rights of 
thèse Indians, and began to actively assist them in acquiring title 
to their homes, under the provisions of the public land laws of the 
United States. The measures adopted took the form of contest pro- 
ceedings in the land department, which resulted finally in a décision 
by the secretary of the interior in favor of the Indians, and the can- 
cellation of the homestead entries which had been made by the de- 
fendants. While said contests were in progress, the défendants made 
large expenditures of money and labor in improving their holdings. 
Tlie défendants are ail qualified and entitled to acquire land under 
the homestead law of the United States. They hâve fully complied with 
the law as to actual résidence upon and cultivation and improve- 
ment of their claims. Their improvements consist of houses, fences, 
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orchards in bearing, and conveniences and comforts for home life, 
and in each case are of the value of several thousand dollars; so 
that the cases must be determined upon the question as to whether 
the défendants or the Indians hâve a superior right to the lands. 

The défendants invoke the doctrine of estoppel in bar of the pros- 
ecution of thèse actions by the United States, their contention being 
that the président having, by his proclamation, declared the Colum- 
bia Indian réservation to be a part of the public domain, and open to 
settlement under the homestead law, except as to the portions thereof 
selected and allotted to other Indians, pursuant to the act of July 
4, 1884, and the officers of the Indian départaient having exercised 
their authority, and used the military power of the United States to 
subjugate thèse Chelan Indians when they were making démonstra- 
tions to intimidate settlers, and the officers of the land départaient 
having received and filed applications to enter the lands under the 
homestead law, and the défendants having on the faith of said acts 
of the govemment relied, and expended their money and labor in mak- 
ing improvements, for the purpose of acquiring title under the home- 
stead law, the prosecution of thèse causes is so utterly inconsistent 
with the previous acts of the officers of the executive branch of the 
government, and so prejudicial to the défendants, as to amount to a 
légal fraud. 

The authorities cited by counsel for the défendants prove that 
the doctrine of estoppel may be applied in some cases against the 
government, but not in any case to give one private individual an 
advantage over another, or to devest existing rights of individuals 
without their consent. The laws of the United States and the policy 
of the government hâve from the earliest times recognized the In- 
dians' right of occupancy, until the same has been formally relin- 
quished. I think that congress has the power and may dispose of 
lands in the possession of the Indians, without their consent. But, 
without authority expressly conferred by an act of congress, officers 
of the executive branch of the government cannot dispose of lands 
to individual citizens while the Indians are in actual possession, 
and their right of occupancy has not been extinguished. The position 
of the défendants is, in my opinion, untenable for another reason. 
The suprême court has so often decided that it is the right and duty 
of the secretary of the interior to cancel private entries of public 
lands whenever it shall be discovered that such entries were allowed 
through mistake or inadvertence, or when the land is for any reason 
not subject to such entry, that the question is no longer open for dis- 
cussion, and the applicability of the rule on this subject to the cases 
on trial is, to my mind, apparent. 

It is next contended by the défendants that the Chelan Indians 
forfeited ail right to the land within the Columbia réservation, un- 
der the provisions of the act of congress of July 4, 1884, by their 
failure to make sélections, within one year, of the lands tô be allotted 
for their use. As to this there are two answers. In the first place, 
thèse Indians were not bound by the agreement entered into by Ohief 
Moses, for the reason that they never gave their assent, and Moses 
had no authority to represent them; and, in the second place, the 
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act of congress contained no provision forfeiting rights for failure 
on the part of the Indians to make sélection of particular land. The 
law only requires them to elect within one year whether they will 
continue to réside within the boundaries of the former Golumbia 
réservation, and it is provided: 

"That, in case said Indians so elect to remain in said Columbia réservation, 
the secretary of the interior shall cause the quantity of land therein [in the 
Moses agreement] stipulated to be allowed them to be selected in as compact 
form as possible, the same when so selected to be held for the exclusive use 
and occupation of said Indians, and the remainder of said réservation to be 
thereupoh restored to the public domain, and shall be disposed of to actual set- 
tiers under the homestead laws only. * * *" 

The law imposes upon the secretary of the interior, and not upon 
the Indians, the duty of selecting lands for their use; and the prés- 
ident was not authorized to restore any part of the Columbia rés- 
ervation to the public domain, and to open the same for settlement 
under the homestead law, until after sélections for the use of the 
Indians had been made. The proclamation of the président opening 
the réservation to settlement, having been issued prematurely, may 
hâve deceived the défendants as to their rights, but it could not on 
that account hâve the efféct to defeat the prior and superior rights 
of the Indians to remain in the occupation of their habitations and 
the quantity of land deemed by congress to be necessary for their 
use. The duty of the secretary of the interior prescribed by the act 
of congress could only be discharged by making the sélections of 
lands for the Indians, and, not having been previously discharged, 
it remained to be performed after the proclamation. 

I place my décision upon the ground that the lands clàimed by 
the défendants hâve never, become part of the public domain, which 
could be lawfully taken by settlers under the homestead law. The 
law authorizes settlers to take only unoccupied public lands. to which 
the Indian title had been extinguished. Eev. St. TJ. S. §§ 2257-2289. 
Even if the président'® proclamation be regarded as an authoritative 
déclaration that the Indian title had been extinguished, and though 
it be conclusive upon the Indians, still the continued occupation of 
the land by the Indians was founded upon natural right, and their 
rights were recognized by the law; so that their possession amount- 
ed to a légal appropriation for their use, and on that account, by the 
terms of section 2289, it is not land subject to be taken under the 
homestead law. 

The loss which the défendants must suffer is serions, and is to 
be regretted, and yet they are not in a situation to claim the rights 
of bona fide purchasers, without notice. The possession of the In- 
dians, prior to the initiation of their settlements, had been actual, 
visible, continuous, and notorious. The testimony shows that other 
citizens had seen that the lands in controversy were good, and de- 
sired to tak-e the same, but were deterred by the possession of the 
Indians; and from the tirae Mr. La Chappelle made his first attempt 
to initiate a settlement, until the présent time, the Indians hâve been 
active and diligent in asserting their rights, and giving notice there- 
of. An élément of actual bad faith on the part of this défendant is 
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shown by his own admission that, while the Indians were in prison, 
he took possession of their growing crops, and afterwards garnered 
the same for his own use. In seeking to acquire the lands which they 
now claim, each of the défendants voluntarily entered into a con- 
troversy with the Indians, assuming the risk of a total loss of their 
improvements; and the conséquence of their failure to defeat the 
Indians in the controversy affords no légal ground for trampling 
down superior rights. 

In my opinion, thèse cases corne fairly within the reason of the 
décision in the case of Atherton v. Fowler, 96 U. S. 513-520. The 
pith of the opinion by Mr. Justice Miller in that case is in the fol- 
lowing excerpt : 

"Does the policy of the pre-emption law authorize a Etranger to thrust thèse 
men out of their houses, seize their improvements, and settle exactly where they 
were settled, and by thèse acts acquire the initia tory right of pre-emption 7 
The generosity by which congress gave the settler the right of pre-emption 
was not intended to give hlm the benefit of another man's labor, and authorize 
him to turn that man and his family out of their home. It did not propose to 
give its bounty to settlements obtained by violence at the expense of others. 
The right to make a settlement was to be exereised on unsettled land; to make 
Improvements on unimproved land. To erect a dwelling house did not mean 
to seize some other man's dwelling. It had référence to vacant land, to un- 
improved land; and It would hâve shocked the moral sensé of the men who 
passed thèse laws lf they had supposed that they had extended an invitation 
to the pioneer population to acquire inchoate rights to the public lands by 
trespass, by violence, by robbery, by acts leading to homicides, and other crimes 
of less moral turpitude." 

The several Indians were not holding particular tracts, with de- 
fined boundaries, and they asserted their claim to an area much 
greater than the government has permitted them to retain. But 
they are not to suffer total deprivation of rights on this account. 
They lived together as one family, and their actual présence was 
équivalent to an inclosure of a quantity of land, reasonably suffi- 
cient for their necessities. The défendants therefore, in making 
entries, were, of necessity, aggressors against the Indians, at their 
own doorstep, and they acquired no légal rights by their wrongdoing. 
Findings of fact will be prepared, and a judgment entered in each 
case in accordance with this opinion. 



HINOHMAN et al. v. PARLIN & ORENDORFF CO. 

(Circuit Court of Appeals, Fifth Circuit. May 18, 1897.) 

No. 56: 

Fratjduxent Conveyances— Husband and Wife— Instructions to Jury. 

On a question as to the validity, as against creditors, of a conveyance of 
property from a husband to his wife, in payment of an alleged indebtedness, 
a charge which expressly leaves the question of the bona fides of such in- 
debtedness to the jury is not erroneous, though it calls attention to the ab- 
sence of any notes, book charges, or other contemporaneous évidence of the 
debt. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 



158 81 FEDERAL REPORTER. 

D. A. Kelley, for plaintiffs in error. 
N. F. Short, for défendant in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

McCORMICK, Circuit Judge. This case was before us at our last 
tenn. The issues of law and fact involved in it are fully discussed 
in our opinion, reported in 21 C. C. A. 273, and 74 Fed. 698. Upon a 
second trial in the circuit court the judge chargea the jury as follows: 

"The jury will find that if Mrs. Hinchman sold Mr. Hinchman this property 
for $27,000 in cold cash, and intended to hold him for that amount of money 
afterwards, at the time of the transaction, then he was in debt to her in that 
amount. That is the law. She had the right to sell, and he the right to buy, 
that which he had given her; no doubt about that. The question for this jury 
Is, what were they doing? Was that such a sale as two étrangers would make 
one to the other, or was it a part of a transaction to cover up something that 
was to be doue? Or, admitting that it was the wlfe's property, was it such a 
transaction, then and there understood between them that it was to be her 
land, and It was only to enable him to raise $10,000 upon it, and transfer it back 
to her? If lt was that, then he owed her $10,000 that he got, and not the full 
priée of the property. If, on the other hand, he bought that property bona flde 
at the time, for $27,000, and mortgaged it for $10,000, and then deeded it back 
to her when lt was not worth more than the mortgage on it, as claimed by the 
défendants, then, under that circumstance, he owes her $27,000; no doubt about 
that. That, as I understand it, is the contention of Mr. Hinchman and his 
counsel. If the jury flnds that to be the fact, then he owes her that amount of 
money. A debt, gentlemen, is a matter that is famiiiar to every juryman. You 
ail know what a debt is. That does not need any explanatlon, to tell you what a 
debt Is, nor does it need any explanatlon as to how debts are evidenced. Did 
Mr. Hinchman owe his wife $27,000? Was any record ever made of this 
transaction? Did he ever make any entry on his books of the $27,000 or the 
$10,000? Did he enter any crédit for his wife, or débit himself or flrm, for 
any amount of money? Did any paper pass between him and his wife? Has 
there been anything produced that will show that he owed this debt, other 
than the deeds produced in évidence? The jury will say whether that is so 
or not as between Etrangers, for, I repeat, a transaction of this kind between 
husband and wife must hâve as good support as between strangers. I hâve 
been asked by Mr. Hinchman'e counsel to charge you, and the court so charges 
you, that a man Is the lawful guardian or agent of his wife's property if she 
has any. But, gentlemen of the jury, how do agents generally carry out an 
agency? Do they keep any account of their agencies? Do they render any 
account of what they get? If so, how and when? Was there any accounting 
of the agency between Mr. Hinchman and his wife? You will remember 
money was paid occasionally to the wife? Hâve we any account of it, or were 
there any entries made at the time? I want to call your attention, gentlemen 
of the jury, particularly to the word 'then'; not what was done afterwards, 
not what cornes now to protect something which was protected before. How 
do people transaet business at the time the transaction takes place? You make 
a transaction with a man, and an entry Is made. You take some account then. 
You keep some record of it. Has there been any record shown hère as agent 
for anybody? Has there been any bank account showing Mr. Hinchman was 
keeping account as agent for his wife? Gentlemen of the jury, it is for you 
to say. I say it again, it is for you to say. The court does not propose to In- 
terfère with your duty to détermine the facts. Did any agency exist then, and 
what évidence hâve we of It?" 

This charge is made the basis of the fourth assignment of error, 
and the plaintiffs in error complain that: 

"This charge complained of was very prejudicial to the claimant. It in- 
structed the jury substantially that the transactions between husband and wife 
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were to be seanned with the saine strictness as those of strangers deallng with 
eaeh other at arm's length; that, when strangers deal with each other, they 
keep an acçount of it, either a npte or a book entry; and that, when an agent 
acted for bis principal, he kept a record of what he did; and that when a 
wonian came into court, claiming that her husband had been acting as her 
agent, and that he owed her money, and could not show up any note or book 
aecounts evidencing the debt, that such évidence was insufficient, as strangers 
did not do business in that way, and that her claim must fail." 

It is manifest, upon the considération of the case as présentée! to 
us at the former term, and as discussed in our opinion, then de- 
livered, and from the considération of the record now before us, that 
on the last trial the issues between the parties had been reduced to 
the single question of fact: Did A. Hinchman, in transferring ail 
of his property to his wife in 1888, in good faith prefer her as a 
creditor, or were the transactions had for the purpose of withdraw- 
ing ail of his property from the claims of his bona fide creditors? In 
considering this question, it was important to détermine whether, in 
fact, he owed his wife a debt at the time, and, if so> what was the 
amount of that debt. If the proof was such as to satisfy the jury 
that the husband did not in fact owe a debt to the wife on account 
of dealings there had been between them, or if they were satisfted that 
he did not owe more than one-third of the amount he claimed to 
hâve owed and that she claimed he owed her, and that the adjustment 
made between them in 1888 was in the nature of an afterthought, 
and for the purpose of withdrawing his property from the claims of 
his boha fide creditors, the claim of the wife urged in this action 
would necessarily fail. It was the turning point in the case. It 
was not only the privilège, but it was the duty, of the trial judge to 
group the testimony, and focus it upon this vital issue. It was his 
duty to submit to the jury the issue of fact, and to hâve them fully 
undérstand that the détermination of that issue was theirs, and not 
his. A careful examination of the charge complained of satisfies us 
that the judge did not go beyond his duty in the charge given. The 
law applicable to the issue was given as fully and as fairly as the 
claimant could ask; in fact, as fully as the claimant did ask. The 
power and right of the jury to pass upon the issue of fact were stated 
and restated with clearness and emphasis. The jury having found 
upon this issue against the claimant, the other questions presented 
on the trial below, and brought up by bill of exceptions for our re- 
view, become immaterial. We find no substantial error in the rul- 
ings of the circuit court at the last trial. The judgment of that 
court is therefore affirmed. 



TJNITED STATES v. MAYERS. 
(District Court, W. D. Virginia. Deeember 11, 1896.) 

POSTMASTERS — TJnDERPAYMEHTS TO LiETTER CARRIERS — EXPERIMENTAI FREE 

Delivery Offices— Indictment. 

A postmaster at an expérimental free delivery office, designated by the 
postmaster gênerai, pursuant to the joint resolution of October 1, 1890, is an 
offleer of the United States, charged with the payment of an appropriation 
made by act of congress, within the meaning of Bev. St. § 5483, and is in- 
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dlctable thereunder for paying to a letter carrier, employai In such expéri- 
mental free delivery, less than the amount provided by law, and requiring 
them to give vouchers for a sum greater than that paid to them. 

Indictment for Violating Section 5483, Rev. St. On demurrer to 
the indictment. 

A. J. Montague, U. S. Atty. 

R. T. Barton and Liggett & Strayer, for défendant 

PAUL, District Judge. This is an indictment charging the défend- 
ant with violating section 5483 of the Kevised Statutes of the United 
States. The défendant demurs to the indictment, on the ground that 
the offense charged therein does not constitute an offense against the 
laws of the United States. 

The first count in the indictment is as follows: 

"The jurors of the United States of America, within and for the district and 
circuit aforesaid, on their oaths présent that G. F. Mayers, late of Frederick 

county, in the district aforesaid, at said county, heretofore, to wit, on the 

day of , in the year of our Lord one thousand eight hundred and ninety- 

two, at the said Western district of Virginia, and within the jurisdiction of this 
court, the said G. F. Mayers being then and there an officer of the TJnited 
States, to wit, postmaster at Stevens City, Virginia, charged with the payment 
of an appropriation made by an act of congress, to wit, an appropriation for the 
payment of letter carriers at expérimental free delivery offices, did unlawfully 
pay to an employé of the United States, to wit, one Douglas K. Drake, and, to 
wit, one Edgar O. Cadwallader, who were then and there employés of the 
United States, to wit, letter carriers, a sum less than that provided by law, 
to wit, the sum of $122.92, and required said employés to give vouchers for an 
amount greater than that aetually paid to and received by them, to wit, the sum 
of $306.17, against the peace of the said United States and their dignity, and 
against the form of the statute of the said United States in such case made and 
provided." 

There are two other counts in the indictment, each to the same 
effect, charging in the second count that the défendant took from nue 
Douglas K. Drake, an employé of the United States, a receipt for 
$73.50, whereas ne had paid to said Douglas K. Drake only the sum of 
$31.25; and charging in the third count that said défendant had 
taken from one Edgar C. Cadwallader, an employé of the United 
States, a receipt for $231.66, whereas ne had paid only the sum of 
$91.66 to said Edgar O. Cadwallader. 

The first question to be determined is: Is the défendant, as post- 
master, an officer, within the provisions of section 5483, charged with 
the payment of any of the appropriations made by an act of congress? 
Second. If he is such an officer, is there an offense charged in this 
indictment of which this court has jurisdiction? 

As to the first question, section 3639 of the Eevised Statutes of the 
United States provides as follows : 

"Sec. 3639. The treasurer of the TJnited States, ail assistant treasurers, and 
those performing the duties of assistant treasurers, ail collectors of customs, 
ail surveyors of the customs, acting also as collectors, ail receivers of public 
moneys at the several land offices, ail postmasters, and ail public officers of 
whatsoever character are required to keep safely, without loaning, using, de- 
positing in banks, or exchanging for other funds than as specially allowed by 
law, ail the public money collected by them, or otherwise at any time placed in 
their possession or custody, till the same is ordered, by the proper départaient 
or officer of the government, to be transferred or paid out; and when such or- 
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ders tôt transfer or payment are recelved, faithfully anfi promptly te make 
the same as directed, and to do and perform ail other duties as fiscal agents 
of the government which may be imposed by any law, or by any régulation 
of the treasury department made in conformity to law. * * *" 

This section (3639) désignâtes postmasters as one class of fiscal 
agent» of the government, by whom public money may be collected, 
or into whose possession and custody it may otherwise be placed. It 
provides for the safe-keeping of the public money, and provides the 
mode for transferring or paying out the same, viz. by an order of the 
proper department or offlcer of the government, and, when such order 
for payment is received, to faithfully and promptly make the same 
as directed. They are further required "to do and perform ail other 
duties as fiscal agents of the government which may be imposed by 
any law, or any régulation of the treasury department made in con- 
formity with law." 

Section 161 of the Bevised Statutes provides as follows: 

"Sec. 161. The head of each department 1s authorized to prescribe régulations, 
not Inconsistent with law, for the government of his department, the conduct 
of its ôfflcers and clerks, the distribution and performance of its business, and 
the custody, use, and préservation of the records, papers, and property apper- 
taining to it." ; 

Section 396 of the Eevised Statutes prescribes what shall be the 
duty of the postmaster gênerai, and, among other things, requires 
(seventh clause) him "to superintend the disposais of the moneys of 
the department," and (ninth clause) "to superintend generally the 
business of the department, and exécute ail laws relative to the 
postal service." 

Section 3866 of the Revised Statutes requires the postmaster gên- 
erai to flx the salaries of letter carriers within certain limitations. 

Under the régulations of the post-office department, letter carriers 
are paid by the postmasters at the offices at which they serve out of 
the postal funds. Postal Laws and Kegulations, § 180. 

The indictment allèges that the défendant was charged with the 
payment of an appropriation made by an act of congress, to wit, "an 
appropriation for the payment of letter carriers at expérimental free 
delivery offices." 

Under then-existing laws, letter carriers could not be appointed 
in cities of less than 10,000 population, or at any post office which 
produced a gross revenue for the preceding fiscal year of less than 
f 10,000. Act Jan. 3, 1887 (24 Stat. 355). But a joint resolution 
was passed by congress on October 1, 1890, providing for "expéri- 
mental free delivery" at small offices. The resolution is as follows: 

"Resolved by the senate and house of représentatives of the United States 
of America in congress assembled. that the postmaster gênerai be eriabled to 
test at small towns and villages the practicability and expense of extending 
the free delivery System to offices of the third and fourth classes, and other 
offices not now embraced within the free delivery, said test to be made on 
pétition of the patrons, and in the discrétion of the postmaster gênerai, the sum 
of ten thousand dollars, which sum shall be taken from the amount appro- 
priated for the free delivery service for the fiscal year ending June thirtieth, 
eighteen hundred and ninety-one, and shall be applied to the payment of car- 
riers for one hour or two hours per day, as may be necessary for the con- 
venience of the public and advantage of the postal service, said pay to be fixed 
81 F.— 11 
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by the postmaster gênerai ai rates not exceedlng the présent maximum rates 
for pay 6f carriers." 

The joint resolution of October 1, 1890, just quoted, clearîy author- 
izes and empowers the postmaster gênerai to employ letter carriers 
for this spécial, expérimental free delivery service, and to âx the 
rates at which they shoûld be paid so as not to exceed the maximum 
rates then being paid to letter carriers. It places thèse carriers, in 
their relation to the post-office départaient, as to their compensation, 
on the same footing as other carriers, and has made no change in 
existing laws or the postal régulations as to the manner in which 
they shall be paid; and, in the absence of any déclaration on the part 
of congress to the contrary, it is to be presumed that they are sub- 
ject to the same régulations and paid in the same manner as other 
carriers. The only différence the court sees between the two sets of 
letter carriers in this respect is that other letter carriers are paid by 
the postmaster at the offices at which they serve out of the postal 
funds, while the expérimental free delivery carriers are to be paid 
by the postmaster at the post offices at which they serve out of the 
appropriation made by congress for the purpose. 

The demurrer admits whatever is well alleged in the indictment. 
The charge in the indictment is in the language of the statute, and 
the indictment is therefore not defective in matter of form; and the 
court is of opinion that the défendant, being a postmaster, was an 
offlcer of the United States, within the meaning of the statute, and, as 
such, was chargea with the payment of an appropriation made by an 
act of congress. The demurrer is overruled. 



BAOHE v. TJNITBD STATES. 

(Ciwruit Court of Appeals, Second Circuit. May 27, 1897.) 

Odstoms Duties — Classification — Window Glass. 

Cylinder, crown, or common window glass, which has been either colored 
throughout when melted, or colored on the outside by flashing, Is dutiable 
under paragraphs 112 and 118 of the tariff act of 1890, and not under para- 
graph 122, the former sections being probably more spécifie as applied to 
lt, but, if not, the higher rate of duty being applicable under section 5. 77 
Fed. 603, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal from the décision of the circuit court affirming 
the décision of the board of gênerai anpraisers as to the classifica- 
tion of certain merchandise consisting of cylinder, crown, or common 
window glass, a part of which was colored throughout when melted, 
and the rest on the outside by flashing. 

Charles Curie. David Ives Mackie, and W. Wickman Smith, for 
appellants. 

Wallace Macfarlane and James T. Van Rensselaer, for appellee. 

Before WALLACE, LACOMBE, and SHDPMAN, Circuit Judges. 
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PER CURIAM. The importations in controversy were stained 
window glass, and the question which we hâve to décide is whether 
the inerchandise was subject to duty pursuant to paragraphe 112 
and 118 of the tariff act of October 1, 1890, or was subject to duty 
pursuant to the provisions of paragraph 122 of the same tariff act. 
Paragraph 112 imposes duty upon "unpolished cylinder, crown, and 
common window glass" (of the dimensions of the importations in 
question) at 3^ cents per pound, and paragraph 118 subjects to a 
duty of 10 per cent, ad valorem, in addition to the rates otherwise 
chargeable thereon, "cylinder, crown or common window glass, when 
ground, * * » stained, colored, or otherwise ornamented or dec- 
orated." Paragraph 122 provides that upon ail "stained or painted 
window glass" (not exceeding in size the importation in question) 
"not specially provided for in this act," the duty shall be 45 per cent, 
ad valorem. It is not clear that the importations were not dutiable 
under the provisions of the first two paragraphs mentioned, thèse 
being more spécifie than paragraph 122, because of the omission of 
the words contained in the latter paragraph, "not otherwise provided 
for." Matheson & Co. v. U. S., 18 <C. 0. A. 143, 71 Fed. 394; U. S. 
v. Eisner & Mendelsohn Co., 8 0. 0. A. 148, 59 Fed. 352. If, how- 
ever, thèse paragraphs are not more spécifie than the other, the case 
is one in which section 5 of the same tariff act cornes into opération. 
That section provides: "If two or more rates of duty shall be appli- 
cable to any imported article it shall pay duty at the highest of 
such rates." The décision of the circuit court is affîrmed. 



O. F. SIMMONS MEDICINE 00. et al. v. SIMMONS. 
(Circuit Court, E. D. Arkansas, E. D. May 24, 1897.) 

1. CONTRACTS IN RESTRAINT OF TRADE— SECRET PrOCESSES. 

An agreement, made by one who enters the employ of the manufacturer 
of a medicine compounded by a secret process, not to make or sell any of 
the medicine, or reveal the secret of lts composition, is not In restraint of 
trade, and will be enforced in equity by Injunction. 

8. Sale of Right in Secret Compound — Disclosure by Seller — Injunction. 
Equity will not permit one who has sold for a valuable considération 
the absolute and exclusive property In a medicine compounded by a secret 
process to reveal such secret to a third person, either by himself, or 
througn a member of his family, and will restrain by injunction the use 
of a secret so revealed. 

8. Unfair Compétition in Business— Imitation of Wrappers, Etc. 

Défendant manufactured and sold a medicine to which he gave a name 
similar to the name of complainant's medicine, including the name of the 
inventer; he placed on the wrappers of his medicine a pieture of a bust, 
and an autograph signature, complainant's medicine having long been 
known among an ignorant class of purchasers by similar signs; he is- 
sued directions which were almost a literal copy of the complainant's; 
and he published a card in which he described himself as the son and 
successor of the inventer of complainant's medicine. Held, that défendant 
was guilty of unfair compétition. 

This is an action to enjoin the défendant from compounding, mak- 
ing, or selling any liver medicine called "Simmons' Liver Medicine," 
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and on which the name of Simmons is used, or disclosing, for making 
and compounding such medicine, the knowledge which was imparted 
to him by complainants while in their employ, and to restrain him 
from selling medicines put up by him, and called "Simmons' Stomach 
Compound." 

The bill allèges: That the complainant corporation ls now, and for many 
years has been, the owner of a recipe for liver medicine, and engaged in 
manufacturing such medicine, which said medicine, for over 50 years, and 
before it became the property of the complainant, had a world-wide réputation. 
That it became known to the public as, and was called, "M. A. Simmons' Liver 
Medicine," "Dr. M. A. Simmons' Liver Medicine," "Liver Medicine by M. A. 
Simmons," and "Dr. Simmons' Liver Medicine." That the secret recipe for 
lts préparation was, originally owned by Dr. M. A. Simmons, of Iuka, Miss., 
who sold it to Simmons & Hayden in 1879 for $30,000, and of which flrm the 
complainant corporation is the successor in title and right. That by said pur- 
chase the corporation became the owner of the secret recipe for making the 
liver medicine, trade-mark, name, etc. That ever since 1850 thèse medicines 
were distinguished from others by a bust picture, the name of M. A. Simmons, 
and his autograph signature. That In 1886 the défendant, while in complain- 
ants' employ, was intrusted wlth the secret recipe for the making of said medi- 
cine, in order to enable him to assist in the préparation of the same, ne enter- 
irig into a certain contract wlth complainants never at any time to communi- 
cste the knowledge he had so reeelved ajad would thereaf ter receive, except by 
the direct order and consent, of the complainant C. F. Simmons; that he would 
not thereafter, directly or indirectly, for himself, or for others than the com- 
plainants, : or heirs and assigns, niake or sell any of the medicines made by 
complainants, nor would he ever make or sell afiy liver medicine on which he 
would use his name, or the name! i "M. A. Simmons," except in certain states 
named in the contract, and in, those states only for local consumption. When 
this contract was made the défendant was not quite 21 years of âge, but six 
months later, in February, 1887, after he had attained his majority, this con- 
tract was, in writing, ratifled and eonfirmed by the défendant. The plnintiffs 
fully comnlied with their part of the contract, but the défendant during the 
fall of 1895 began to manufacture, according to the secret process imparted to 
him by complainants, a liver medicine which he caïls "Simmons' Stomach Com- 
pound," and has entered into compétition wiÇh complainants in making and 
selling the same as a liver medicine, which he was doing in the state of Ar- 
kansas,— a state not excepted from the provisions of the contract. The bill then 
recites a full history of the medicine from 1840 to the présent time, and shows 
that the complainant corporation is the sole owner thereof. The bill further 
charges an infringement of complainant's trade-mark, ungenerously and piratic- 
ally, against equity and good conscience, dressirig his packages of medicine so 
as to be sold as and for those of complainant, the bill setting out specifically 
ail the facts in this connection; also eharging that the défendant copied the 
directions for the use of complâjnant's medicine, as printed on its packages, 
and printed thern on those prepared by him; that he also bodily copied the 
trade circular of complainant, '■ which he has been using and sending out with 
his own medicine. The bill was filed a short time after the défendant com- 
menced putting his medicine on the market. The answer dénies that com- 
plainants own the secret recipe for the making of this medicine, but claims 
that it was an heirloom of the Simmons family, handed down from génération 
to génération; that he knew it from earliest childliood, it being no secret be- 
tween the members of the family; that when he entered complainants' employ 
he supposed that they were using the family recipe as it was known to him, 
but he found their process was not in exact accordance with the original family 
recipe. Dénies that the medicine he makes is according to the recipe con- 
fided to him by complainants while in their employ, but it is a formula of 
his own, based upon the original recipe of the Simmons family, acquired by 
him from family tradition and from his mother. Admits that the exact process 
and manner of manufacturing used by complainants was unknown to him 
until imparted to him while in their employ, but dénies using that process. 
Admits the exécution of the contract in the bill set out, but states that he was 
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an infant then, and that he signed it without scrutiny and délibération; that 
the ratification of the contract by him, although made when of âge, was short- 
ly after he attained bis majority, while inexperieneed in business, and having 
full confidence in complainant C. F. Simmons, who is his older brother; that 
the contract is void because founded on no sufficient considération, as being 
in restraint of trade, and is not the contract that he had been advised lt was 
at the time he executed it, and at the time he ratiflëd lt. Dénies that his 
packages are put up so as to closely reseinble those of complainant, and avers 
that ail medicines for the stomach, liver, and bowels, having for their basis 
the original Simmons reeipe, are neeessarily so. Dénies that his packages are 
addressed so as to deceive an ordinary observer, although he used his bust 
picture and autograph signature thereon. The testimony on both sides Is very 
voluminous, covering several thousand pages of typewritten matter. As the 
opinion states the facts found by the court, it Is unnecessary to set any of the 
évidence out In this statement. 

Carroll, Chalmers & McKellar and Stevenson & Trieber, for com- 
plainants. 

John J. & E. 0. Hornor, Sanders & Fink, and Rose, Hemingway 
& Rose, for défendant. 

WILLIAMS, District Judge (after stating the facts as above). The 
able arguments of counsel on both sides, and the elaborate briefs 
flled by them, hâve been of invaluable assistance to the court in de- 
termining this cause. The pleadings of both parties are commend- 
able for their clearness and brevity, and the authorities bearing on 
the points involved, furnished by counsel, hâve greatly aided the 
court, and lightened its labor. 

The bill seeks relief upon two main grounds: First, complainants 
rely upon the contract; and, second, upon the gênerai rules of equity 
courts governing cases of this kind in the absence of any contract. 
So far as the contract is concerned, complainants complain that the 
défendant has violated it in the following particulars: First, in 
making a liver medicine which he calls "Simmons' Liver Compound," 
and selling it in compétition with plaintiffs' liver medicine, using 
plaintiffs' secret process for that purpose; second, in making use of 
the knowledge imparted to him, in trust and confidence, in the manu- 
facturing and compounding of the said medicine; third, in making 
and selling a liver medicine, using his name thereon, within the terri- 
tory prohibited by the contract. 

As to the invalidity of the contract, in its being in restraint of 
trade, the various décisions of the suprême court of the United States 
are conclusive that such a contract, entered into under the circum- 
stances under which this contract was made, is not void as being in 
restraint of trade. As was remarked in Gibbs v. Consolidated Gas 
Co., 130 U. S. 396, 9 Sup. Ct. 5S3: 

"The décision in Mitchel v. Beynelds, 1 P. Wms. 181, is the foundatlon of 
the rule in relation to the validity of contracts in restraint of trade', but, as 
it was made under a condition of things and a state of soclety différent from 
those which now prevail, the rule laid down is not regarded as inflexible, and 
has been considerably modified. Public welfare is first considered, and if it 
be not involved, and the restraint upon one party is not greater than the pro- 
tection to the other requires, the contract may be sustained. The question is 
whether, under the particular circumstances of the case, and the nature of the 
particular contract, as involved in it, the contract is or is not unreasonable. 
Oakes v. Water Co., 143 N. Y. 430, 38 N. E. 461; Match Co. v. Roeber, 106 
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N.-Y. 473, 13 N. E. 419; Central Transp. Co. v. Pullman's Palace-Car Co., 
139 TJ. S. 24, 11 Sup. Ct. 478; Peabody v. Norfolk, 98 Mass. 452." 

The chief contention over the contract is as to the understanding 
of tlie contracting parties at the time of its exécution and ratification. 
The défendant claims that, when he signed it, his understanding, to 
use his own words, was: 

"That his brother asked hlm if he would sign the contract that he would 
not make any of the medlcine, and would not give the secrets of the mediclne 
away. I told him I would sign a contract of that kind. A few . days after 
that he told me he had a contract ready, and read it to me just about as I hâve 
stated it hère; that I would nëither make any of the medieines made by the 
Simmons Mediclne Company, nor sell nor give away their formulée to anybody, 
and I signed it thinking it was the contract." 

There is therefore no room for doubt as to the first two subjects 
of the contract. Both the contracting parties understood it thus 
far. But having entered the service of complainants, and having had 
imparted to him their secrets, défendant was, in equity and good con- 
science, obliged to préserve them as sacredly as his own, and this as 
well without a contract as with it. The leâding English case on that 
subject, and which has been universally followed by the courts of 
this country, including the suprême court of the United States, is 
Morison v. Moat, 9 Hare, 241. In that case, Vice Chancellor Turner, 
in delivering his opinion, said, among other things: 

"TJpon the whole, therefore, I am of the opinion that the plaintiffs hâve 
made out their case for an injunction. I think, however, the injunction can- 
not go to the extent which ls asked for by the notice of motion. It should, I 
think, go to the extent of restraining the défendant from selling, under the 
title or désignation of 'Morrison's Universal Mediclne,' or 'Morrison's Vegeta- 
ble Universal Mediclne,' any mediclne made or ruanufaetured by him; pro- 
ceeding, to this extent, not upon the mère use of the name, but because this 
ls clearly the mode in which défendant ls availlng himself of the breach of 
favor and contract; and, upon the authorities, I think it should also go to the 
extent of restraining the défendant from making or compounding any medi- 
eines according to the secret, and from In any manner using the secret of com- 
pounding the mediclne." 

And in another part of this décision it is said: 

"There is no doubt whatever that where a party who has a secret in trade 
employs persons under contract, express or implied, or under duty, express or 
implied, those persons cannot gain knowledge of that secret, and set it up 
against their employer." 

As to the third part of that contract, as before set forth, although 
it has been ably presented by both parties, I do not deem it necessary, 
in determining this case, to pass upon it. It is a well-settled rule 
of pleading, and the application of évidence thereto, prevailing in the 
courts of the United States, that "in equity the proofs and allégations 
must correspond." "The examination of the case by the court is 
conftned to the issues made by the pleadings. Proofs without the 
requisite allégations are as unavailing as such allégations would be 
without the requisite proofs to support them." Eubber Co. v. Good- 
year, 9 Wall. 793; Boone v. Ohiles, 10 Pet. 177. The plaintiffs, in 
their bill, complain that the défendant is making a liver medicine 
called "Stomach Compound," using its trade secret for that purpose: 
but there is neither allégation nor proof to sustain the theory that 
défendant is making any other or différent medicine in which the 
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trade secret is used, and upon winch tlie défendant is using his name, 
or the name of M. A. Simmons. The entire complaint is based on the 
charge of the manufacture of a medicine, in whicb use is made 
of the trade secret and the unfair compétition. The court cannot, 
even if so inclined, extend the relief beyond the scope of the bill and 
proof. In this view of the case, it can make no practical différence 
whether the relief be granted under the terms of the contract, so far 
as it is shown and admitted by défendant, as both parties understood 
it, or whether it be given under the gênerai equity powers of the 
court. From the évidence the court is satisfied that the medicine 
compounded by the défendant, and sold as "Simmons' Stomach Oom- 
pound," is practically the same as that of complainants, and based 
solely upon the recipe conflded to him wbile in complainants' employ. 
The testimony tends to show that, thèse medicines being vegetable 
compounds, it is not possible to closely analyze them, and thus ascer- 
tain by scientific tests what the ingrédients are, and that the only 
tests by which they can be compared are appearance, taste, and smell. 
On that point the testimony is conclusive that, while there is some 
slight différence in the appearance of the medicines, they are exactly 
alike in taste and smell. Défendant, in his answer, is silent as to his 
knowledge of the original heirloom of the Simmons family, although 
he denied that the recipe was a secret in the family, but, on the con- 
trary, averred that it was within the knowledge of the Simmons fam- 
ily for générations, and handed down by the ancestors of that family 
from génération to génération ; that whatever knowledge he had of 
the medicine, or the manner of its compounding, he acquired from his 
father and mother while the medicine was being made in the labora- 
tory of his father at Iuka, Miss. This allégation is not sustained by 
the testimony. The father, Dr. M. A. Simmons, testifles: 

"To my knowledge, no one knew it [the secret recipe] except myself and wife. 
It was my exclusive property. I always mixed it in a private mixing room, 
never allowing any one présent except my wife, and guarded the secret, as to 
property and processes, as carefully as I could." 

The évidence also shows that when, in 1878, the doctor removed 
from Iuka to St. Louis, défendant was not quite 13 years of âge; and it 
is hardly probable that a child of such an âge could carry in his mind 
from 1878 until 1886 a formula secret in its character, and composed 
of quite a number of ingrédients, — winch must be carefully com- 
pounded, as to quantity and quality of each ingrédient, — with suffl- 
cient certainty, without any mémorandum thereof. Besides, in his 
testimony he gives a différent version of how he acquired the secret 
formula. In his déposition he says that in 1883 his mother, his 
sister, and himself were together, when his mother inquired of his 
sister if she knew how to make liver medicine. Sister replied, "No," 
that she never expected to make any liver medicine. His mother's 
reply was that "We cannot tell what may happen." His sister and 
défendant took down the formula dictated by the mother, and at the 
trial he handed to the court what purports to be this formula, as pre- 
served by him. This information he obtained four years after the 
sale of the secret recipe, and the exclusive right to make the medicine 
had been sold by Dr. M. A. Simmons t© Simmons & Hayden, whose 
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successors in right and title complainants now are. There eau be 
no question that no court of equity would permit a person, after he 
had sold the absolute and exclusive property in a patent medicine 
for a valuable considération, to impart the formula and secret recipe, 
which are the most valuable parts of the purchase, to others, that 
they may be used in compétition with his vendee. Whatever knowl- 
edge Mrs. Simmons possessed, she acquired as wife of Dr. M. A. Sim- 
mons; and she could not do what her husband would be restrained 
from doing, and especially if, as in this case, nearly the entire con- 
sidération was paid to her as voluntary alimony. To permit this 
would enable every owner of a patent medicine to sell the secret 
thereof to one person, and hâve his wife, or some other member of 
the family to whom it had theretofore been conflded, either use it, or 
sell it to others to be used, in compétition with the purchaser. 
"Equity prevails against the party who gets the secret of another de- 
livered to him in breach of contract or of trust." Green v. Folgham, 
1 Sim. & S. 398. Thèse findings clearly entitle plaintiffs to an in- 
junction on that branch of the bill. 

The complainants also complain of the ungenerous and unfair com- 
pétition, by reason of a large. number of things, in the dressing of 
the packages containing the medicines, and especially by reason of 
the bust picture and autograph signature thereon, and placing of 
some of the same words used on complainants' packages in the same 
relative positions on defendant's packages; an almost literal copy of 
directions for using the medicine, and the diseases for which it is 
intended; and sending out circulars in which he announces "that be- 
ing the son of Dr. M. A. Simmons, of Iuka, Mississippi, and having 
been raised in his laboratory, naturally drifts to the medicine busi- 
ness," etc. The gênerai rule applicable to this class of cases is too 
well settled to require the citation of many authorities. A great 
many of the authorities relied upon by counsel for one side are also 
cited in the brief of counsel for the other side. The rule may be 
epitomized by the following citation from one of the latest décisions 
of the suprême court of the United States: 

"There ean be no question of the soundness of the proposition that, irre- 
spective of the technical trade-mark, the défendants hâve no right to dress 
their goods up in such manner as to deceive an intending purchaser, and lead 
him to believe he is buying those of the plaintiff. Rival manufacturera may 
lawfully compete for the patronage of the public in the quality and price of 
their goods, in the beauty and tastefulness of their inclosing packages, in the 
extent of their advertising, and in the employaient of agents; but they hâve 
no right, by imitative devices, to beguile the public into buying their warès 
under the impression that they are buying those of their rivais." Coats v. 
Thread Oo., 149 U. S. 566, 13 Sup. Ct. 966. 

And, while it is true that the likelihood of déception must be of a 
nature to deceive an ordinary purchaser exercising ordinary care, 
regard must be had to the class of persons who purchase a partic- 
ular article for consumption, and the circumstances ordinarily at- 
tending their purchase. "In determining, whether packages are so 
dressed as to be calculated to deceive persons, equity regards the con- 
sumer, as well as the middleman, for it is to him, more than to the 
jobber or wholesale purchaser, that the various indicia of the origin 
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appeal; and the court will not tolerate a déception devised to de- 
lude the consuming purchaser by simulating some well-known and 
popular style of package." N. K. Fairbank Co. v. E. W. Bell Manuf ' g 
Co., 23 0. C. A. 554, 77 Fed. 869; Lever v. Goodwin, 36 Oh. Div. 1. 
In the case at bar the évidence shows: That a very large class of 
purchasers of thèse medicines, and especially in the Mississippi Val- 
ley, where they are principally sold, are mostly unable to read and 
write. That, long before défendant commenced the manufacture of 
his medicine, the Simmons liver medicines were well known to the 
consumer, — one, known as "Simmons' Liver Eegulator," prepared by 
Zeilin & Co., distinguished by a large letter "Z" printed in red ink 
conspicnously on each package; and the other, "Simmons' Liver Med- 
icine," prepared by complainants, having a bust picture, and the 
autograph signature of M. A. Simmons beneath it. Those desiring 
to purchase the Zeilin préparation would generally call for the pack- 
ages with the red letter "Z," and those desiring complainants' med- 
icine would ask for that with a picture. There can be no doubt, 
from the testimony, that dealers had no trouble to substitute and sell 
defendant's medicine when that of complainant was called for. And 
one of defendant's chief witnesses testifled that when a negro would 
call for "Simmons' Tea," as a great many of them called it, he would 
give him Simmons' Stomach Compound (defendant's medicine), be- 
cause it was a cheaper préparation; that the negroes had been 
calling for Simmons' medicine ever since they had been buying it, 
— could not state how long that was, but perhaps during the 30 
years that he was in business; some of them called it tea; that the 
negroes buy a great deal.of it; and that whenever he could, after 
the defendant's medicine was put on the market, upon calls for Sim- 
mons' Tea he sold them defendant's medicine. A number of other 
witnesses in the drug business testifled to the same eff ect ; thus show- 
ing, not only how easily frauds can be perpetrated upon the pub- 
lic by selling them defendant's medicine when they désire that of 
complainants, but that it is being actually done. From the testi- 
mony I cannot escape the conviction that it was defendant's in- 
tent to mislead the public into the belief that the medicine pre- 
pared by him was the same as that of Dr. M. A. Simmons, now com- 
plainants' property. The directions for using the medicine which 
accompany each package were almost literally copied by défendant 
from those sent out with complainants' medicine. Counsel for com- 
plainants hâve furnished the court with copies of thèse directions 
as sent out with complainants' and defendant's packages, placing 
them in parallel columns, and the court inserts them hère to show 
the striking similarities, from which it is impossible to reach any 
other conclusion than that défendant copied them from those pre- 
pared and used by complainants: 

[Copied from the printed directions [Copied from the printed directions 

enclosing each package and bottle of enclosed in each Tin Box of Defend- 

M. A. Simmons' Liver Medicine, made ant's Medicine, as shown by Exhibit 

by him and his successors, as shown "D" to Original Bill in this case.] 
by Exhibit "2" to Original Bill in this 
case.] 
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■ Dr. M. A. Simmons' 
Vegetable Liver Medicine 
I. 
Is a certain and effectuai remedy for 
ail kinds of Liver Complainta and ail 
diseases and indispositions that are 
caused from a diseased state, or inac- 
tivity of the Liver — such as chronic and 
acute inflammations of the Liver, Sick 
Headache, Dyspepsia, Sourness of the 
Stomach, Loss of Appetite, Lowness of 
Spirits, Oolic, Oostiveness, etc. And 
with other appropriate remédies it is im- 
portant to prépare the System and hold 
it m a state of préparation for a cure of 
ail non-febrile and chronic diseases. Use 
it for chronic Rheumatism and ail Chron- 
ic Pains, Scrofula, Chronic Chills, Pits, 
lemale Diseases— including ail troubles 
during Pregnancy. 

IL 

By arousing, emulging and regulating 
the action of the Liver, it cures its 
diseases— healthy bile thoroughly ap- 

Elied, being its natural remedy. And 
y that important action it assists na- 
ture in its efforts to remove ail diseased 
conditions, and to regulate ail morbid 
actions. The System is thus enabled 
to rid itself of an astonishing number 
and variety of the above and other 
non-febrile and chronic diseases, with- 
out any other medicine. 

m. 

It is necessary to arouse, increase or 
regulate the action of the Liver, and 
continue the regular and healthy action 
during the treatment of ail diseases. 
And as mercurials can not be safely 
continued for a length of rime, this in- 
nocent Vegetable Liver Medicine ia im- 
portant at some stage in the treatment 
of ail diseases. 

IV. 

For Dyspepsia 
Take a tablespoonful of the Liver Med- 
icine soon after each meal. If that size 
dose (of Liver Medicine) does not oper- 
atê so as to produce one copious stool 
every day, add to the dose until it will, 
and if it produces more than two, lessen 
the dose; but be sure to take a little 
every time, anyhow, if it is only a 
teaspoonful or a few drops. If your 
bowels are already too loose and irrita- 
ble, begin with smaller doses, say one 
teaspoonful, and increase or lessen as 
above advised from that aeeording to 
effect. And if the bowels continue so 
loose that the medicine seems to pass 
off without acting on the liver — which 
is very rarely the case — the patient 
should eat bountifully of very soft boil- 
ed eggs — the nearer raw the better — 
seasoned to taste with sait and black 
pepper. Also eat a large thimble full 
of prepared chalk three to five times 
daily. And in some diseases of the 
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Stomach Compound 



Is a certain cure for ail Stomach Trou- 
bles and ail other diseases that are 
caused by irregularities of the Liver, 
Stomach and Bowels. If you hâve any 
of the following diseases, look for di- 
rections in such cases and take Stomach 
Compound accordingly, and you will be 
relieved at once. Sick-Headache, Dys- 
pepsia, Indigestion, Sour Stomach, Loss 
of Appetite, Colic, Costiveness, Bilious- 
ness, etc., etc. And with other appro- 
priate remédies it is necessary to pré- 
pare the System and hold it in a state 
for the cure of chronic diseases, such as 
Chronic Pains, Scrofula, Chronic Chills, 
Fits, Female Diseases, including ail trou- 
bles during Pregnancy. 

IL 

By arousing and regulating the action 
of the Liver, Stomach and Bowels, oft- 
en cures thèse so-called chrome diseases 
without anything else. 



m. 

Stomach Compound Is purely vegeta- 
ble and harmless, pronounced to be 
superior to any préparation for the 
Liver, Stomach and Bowels. 



IV. 

For Dyspepsia 
Take a tablespoonful of Stomach Com- 

Îound three times daily bef ore each meal. 
f that size dose does not operate so as 
to produce at least one free action on the 
bowels every day, take a little more, 
and if it produces more than two ac- 
tions, take less, but be sure to take a 
little every time; if the bowels are al- 
ready too loose, begin with smaller 
doses, say one teaspoonful, and increase 
or lessen as above advised, from that 
according to effect And if the bowels 
continue so loose that the medicine 
seems to pass off without acting on the 
Liver, the patient should eat half a tea- 
spoonful of prepared chalk three or four 
times daily, and eat heartily of very 
soft boiled eggs, with sait and pepper 
to taste, which will hâve a tendency 
to bind the bowels. In some very stub- 
born cases, may hâve to use an injec- 
tion of one tablespoonful of common 
starch, with about 20 drops of laudanum 
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lower bowels it is necessary to take 
an injection of starch and laudanum 
occasionally, until the Liver Medicine 
can gët to the liver and regulate the 
peristalitic action of the whole canal. 
One tablespoonful of common starch, 
as for clothes, with thirty to sixty drops 
of laudanum, according to âge and 
emergency. Or one-fourth of a grain 
of morphine dissolved in an ear syringe 
full of cold water — repeat if necessary. 
Any deranged condition of the bowels 
may be regulated at pleasure with thia 
Liver Medicine used as directed. 

V. 

For Piles. 
Keep up the regular and healthy con- 
dition of the Liver, Stomach and Bow- 
els with the Liver Medicine, and ail 
symptoms of piles will soon disappear. 



to a pint of water, only until the bowels 
are checked enough so that the stom- 
ach will retain the Stomach Compound 
long enough to take hold of the liver, 
and then the bowels may be regulated 
at pleasure with the Stomach Com- 
pound. 



V. 

For Piles. 
Keep the Liver, Stomach and Bowels 
in a regular, healthy condition by the 
use of Stomach Compound, and ail symp- 
toms of Piles will soon disappear. 



VI. 

For Costiveness, 
And the digestion yet good and the 
blood healthy, take the Liver Medicine 
every night in a sufficient quantity (be- 
ginning with a tablespoonful to produce 
one copious stool every day), but if the 
digestive organs are in the least weak- 
ened, or if you think your blood is not 
healthy, use the Medicine as directed 
in case of Dyspepsia. If there is a 
pain in- the right side, in the shoulders 
or back of the neck, and digestion yet 
good, the Liver Medicine must be taken 
three times a day, in quantifies sufficient 
to produce two or three stools a day. 

VII. 

Pregnan* Women 
Should take the Liver Medicine every 
night in a sufficient quantity to pro- 
duce one stool every day, beginning 
with a tablespoonful and add or dimin- 
ish as the case may require — in this 
way they are relieved of restless feel- 
ings at night, heartburn, etc. 



vm. 

For Cramp Colic 
Take a gill of Liver Medicine when 
the attack is on; repeat if necessary 
in a few minutes, and you will be well 
before you know it. 

IX. 

Best Tonic 
It is believed that this ls the very 
best General Tonic, and the only med- 
icine that will restore the Liver to reg- 
ular and healthy action and cure its 
diseases. By keeping the Liver, Stom- 
ach and Bowels in this perfect healthy 
condition with the Liver Medicine, many 
other diseases would get well without 
any spécifie direction of remédies to 
them. 



v-i. 

For Costiveness, 
And the digestion being good and the 
blood in good fix, take Stomach Com- 
pound every night in doses large enough 
to produce one good free action every 
day. Commence with, say a table- 
spoonful, but if your digestion is not 
good, and your blood out of fix, use 
the medicine as in Dyspepsia. If there 
is in your back or right side, under 
shoulder or back of neck, any pain, 
and your digestion good, you must take 
Stomach Compound in sufficient quan- 
tity to produce two or three good free 
actions. 

VII. 

Pregnant Women 
Are often troubled with Heartburn, 
Restlessness at Night, Smothering, or 
Short Breath and Costiveness. This 
will ail be overcome by taking Stomach 
Compound in sufficient quantity to pro- 
duee one good free action on the bowels 
daily, beginning with a tablespoonful, 
and add or diminish as may be required, 

VIII. 
For Cramp Colic. 

Take three tablespoonfuls when the 

attack is on; repeat if necessary in a 

few minutes. You will be relieved at 
once. 

IX. 

The Best Tonic. 
Stomach Compound is the best Tonic 
on earth. When your Liver, Stomach 
and Bowels are active and right, you 
are right, and you need nothing but 
Stomach Compound to keep you riirhf 
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In ail cases of Liver Complnints 
Not prescribed for in this bill, use the 
medicine as directed for Dyspepsia. 

XI. 

N. B.— AU the above named doses 
are for grown persons, and may be les- 
sened for children according to their 
âges. Give the liver medicine to chil- 
dren for Colic or Costiveness as soon 
as they are born, and always after- 
wards, whenever they need it. 

XII. 
Use the Powder in Substance. 
In cases of Fever and Diseases which 
cause Fever — use the medicine in sub- 
stance in place of making tea from it 
as above. For children it should be 
stirred in a little cold coffee or milk, 
for fear they suck it into their lungs if 
put in their month dry. 

XIII. 

Test Your Whisky. 

A little bail of raw cotton rolled In 

your fingers will sink in any whisky 

that will save medicine. If the cotton 

floats, the whisky is too weak. 

XIV. 

For Bnlargement of the Spleen, 
Chronic Chills, 
While convalescing from any acute dis- 
ease, for General Debility and ail other 
diseases in which a natural Tonic is 
indicated, use the Liver Medicine, as 
in case of Dyspepsia. 

XV. 

To Prépare this Medicine In Powder 
for Use. 
Pour half pint of boiling water upon 
the contents of one of the little pack- 
ages — cover it closely — infuse twelve 
liours — strain through coarse linen, flax, 
linsey or flannel, and add half as much 
good whisky as the tea measures. To 
make up two of the little packages at 
once, use one pint of boiling water. 
To make it strong — The vessel should 
be as near the right size to hold the 
powders with the amount of water, as 
possible. Cover it closely to keep ail 
the steam in the vessel. 



In ail Cases of Liver Complalnt 

Not mentioned in this, use Stomach 
Compound as in Dyspepsia. 

XI. 

For Children. 
Keep the bowels open with Stomach 
Compound, and give it to them when 
first born for Costiveness and Colic, 
and always after when they need it. 



XII. 

Use the Powder. 
In cases of Fever and diseases which 
cause fever, use the Powder, instead of 
making a tea of it. For children, it 
should be stirred in a little milk or 
cold coffee, for fear they suck the pow- 
der into their lungs if put into their 
mouths dry. 

xm. 

Test Your Whisky. 
A little bail of raw cotton, rolled in 
your fingers, will sink in any whisky 
that will save medicine. If the cotton 
floats, the whisky is too weak. 

XIV. 
For Enlargement ot the Spleen. 
While convalescing from any acute 
disease, for General Debility, and ail 
other diseases in which you need a nat- 
ural tonic, use Stomach Compound as 
in Dyspepsia. 

XV. 

To Make Liquid. 

Pour one-half pint of boiling water 
upon the contents of one of the tin 
boxes, cover it closely, let it stand 10 
hours, strain through a pièce of coarse 
muslin or flannel, and add half as 
much good whisky as the tea measures, 
then ready for use. Notice — It ia better 
to hâve an earthen vessel to make it in, 
and as near the right size for the 
amount of tea you wish to make, as 
possible, as you can keep ail the steam 
in and by so doing, get the strength 
from the medicine. 

If you wish to make up more than 
one box at a time, you can do so by 
following thèse directions. 

In sendïng ont card circulars containing the following: 

"Having been raised in the drug store and laboratory of my father, Dr. M. A. 
Simmons, of Iuka, Miss., know more of that business, am in it, and this card 
is to ask every family to try my Stomach Compound (a purely vegetable prépa- 
ration) for the stomach and bowels. It will keep thèse most Important organs 
In healthy condition, and cure ail diseases and bad feelings that are caused 
from indigestion, or want of action of the liver, stomach, and bowels, such 
as dyspepsia, sour stomach, biliousness, costiveness, enlargement of the spleen, 
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eolic, dry grlpes, gênerai debility, sick headache, and ail other troubles In ail 
parts of the System that are caused by the liver, stomach, and bowels not 
being In healthy condition," 

— Défendant undoubtedly intended to convey the impression that bis 
medicines are the same as those known as M. A. Simmons' of Iuka, 
Mbs. The testimony is so voluminous on that point, and the sim- 
ilarities so numerous, that to state them ail in this opinion would 
be impracticable. But after having carefully examined them, and 
aided by the arguments of counsel for both sides, I hâve no hesitancy 
in finding that the facts clearly establish that the medicines of de- 
fendant constituted an unfair and ungenerous compétition; that 
they were so dressed by him with the intent to deceive the public, and 
lead at least the ignorant class of the purchasers, who constituted 
the largest percentage of them in the localities in which défendant 
compounds and sells his medicines almost exclusively, to believe that 
they were purchasing complainants' medicines, which hâve been es- 
tablished for over 50 years, and hâve become well and favorably 
known to the public. Courts of equity must prevent such injustice, 
when appealed to. Complainants acted promptly in this matter. 
As soon as they learned of the manufacture and sale of defendant's 
compound, they instituted this action. Let there be a decree for 
complainants in conformity with the views herein expressed. 



GOLDIE et al. v. DIAMOND STATE IEON CO. et al 
(Circuit Court, D. Delaware. June 16, 1897.) 

L PaTBNTS — JNTOVELTY AND INVENTION— RATLRO AD SPIKES. 

The Goldie patents for a railroad spike and for a spike-pointing machine 
(Nos. 394,113 and 413,341) show patentable novelty and meritorious inven- 
tion. 64 Fed. 237, afflrmed. 
2. Same — Infringbment. 

A patent for a railroad spike having a point with diagonal cutting edges 
located in the same perpendicular plane with the rear side of the spike, 
and which 1s inade by shearing the point obliquely in the direction of its 
length, is infringed by a spike having two points with diagonal cutting 
edges located in the same perpendicular plane, and which is made by shear- 
ing off the point in the same manner, excepting that the central shear is 
crescent shaped. 

This was a suit in equity by William Goldie and others against the 
Diamond State Iron Company and others for alleged infringement of 
certain patents relating to railroad spikes and spike machines. The 
cause was heretofore heard on motion for a preliminary injunction, 
which motion was granted. 64. Fed. 237. 

Kay & Tottin, for plaintiffs. 
Francis T. Chambers, for défendants. 

ACHESON, Circuit Judge. This bill charges the défendants with 
the infringement of three letters patent, ail granted to William 
Groldie, one of the plaintiffs. The flrst patent, which is numbered 
394,113, and dated December 4, 1888, is for a novel spike, adapted 
more especially for use in railroad construction. The second and 
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third patents are numbered, respectively, 413,341 and 413,342, and are 
both datèd October 22, 1889. The former is for a new spike-pointing 
machine, and the latter for a new method of pointing spikes. The 
distinguishing feature of the Goldie spike described and claimed in 
the flrst above mentioned patent consista in its having a point pro- 
vided with diagonal cutting edges located in the same perpendicular 
plane with the rear side of the spike. The spécification states that 
thèse diagonal cutting edges, as the spike is driven into the wood, 
divide the fiber by a clean, shearing eut, and the point of the spike 
passes into the timber in the saine relative position that it had when 
started, and that thus there is obtained a square-cut backing or solid 
supporting wall to hold the spike against the crowding strain of the 
rail. Another important stated characteristic of the spike is that ït 
is provided on the front side of the point with a sloping compressing 
surface, fonned with oblique facets on the front side of the diagonal 
cutting edges, thèse oblique facets turning and compressing the ends 
of the severed fiber outwardly towards the side grain of the timber. 
The resuit, as stated, is that the body of the spike for its full length is 
held firmly in the wood. The claims of this patent are as follows : 

"(1) A spike having a point provided on eaeh side with diagonal cutting 
edges, located in the same perpendicular plane with its rear side, substantially 
as set forth. (2) A spike having a point provided with a sloping compressing 
surface on its front side, and with cutting edges, p, p, located in a plane with 
the rear side of the point, and diverging from the center diagonally upward to 
the latéral sides, and with the oblique facets, O, O, on the front sides of the 
said cutting edges, substantially as set forth." 

The invention of the Goldie machine patent (No. 413,341) relates to 
means for pointing the spike after it has been swaged or pressed into 
the ordinary taper form, by shearing the point obliquely, and in the 
direction of the length of the grain of the métal, so as to produce a 
keen and sharp cutting edge. To accomplish this, the described ma- 
chine of the patent is provided with a reciprocating plunger having on 
its lower end one or more cutters of a shape to conform to the cutting 
edges required on the spike, and an anvil die having its upper face 
arrangea to support the spike in a position oblique to the movement 
of the plunger, and having its front lower edge fitted to conform to 
the cutter or cutters on the plunger; the plunger having below its 
cutters a guide stop to receive the point of the spike, and sustain the 
spike against end thrust during the cutting opération. The claims 
of this patent are: ! 

"(1) In a spike-pointing machine, the combination with a reciprocating plun- 
ger provided on one end portion with one or more cutters, of an anvil die 
having an inclined die face for supporting the spike in a position oblique to 
the movement of the plunger, whereby the fiber of the rolled métal is divided 
obliquely in the direction of its length, substantially as set forth. (2) In a 
spike-pointing machine, the combination, with a reciprocating plunger provided 
on its lower portion with cutters, and having a gage stop projecting below and 
in rear of the said cutters, with an anvil die having an inclined face for sup- 
porting the spike with its end presented to the cutters, and in a position oblique 
to the movement of the plunger, substantially as and for the purpose set forth." 

The patent No. 413,342 covers the method of producing a sharp cut- 
ting edge on a spike point by first swaging the point of the spike 
blank into the ordinary form with front and rear compressing sur- 
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faces, and then shearing off the surplus métal of the dull pointed end 
oMiquely across and in the direction of the length of the grain of the 
métal. The claim of this patent is in the words following: 

"The herein-deseribed method of formlng a cutting edge on a spike point, 
consisting substantially of swaging the point to produce front and rear com- 
pressing surfaces, and then producing a sharp edge by shearing off the surplus 
métal obliquely across and in the direction of the length of the grain or flber 
of the rolled ironî substantially as set forth." 

On motion for a preliminary injunction, this case was heard by the 
court upon bill, answer, and affidavits, and an injunction against the 
défendants, under ail the patents, was granted. 64 Fed. 337. After- 
wards an amended answer setting up additional matters of défense 
was filed. -Voluminous proofs on the one side and the other were 
then taken. At final hearing the case was fully and ably discussed 
by the counsel of the respective parties, whose oral arguments hâve 
been supplemented by exhaustive briefs. Thus aided, and in the 
light of the plenary proofs, the court has attentively re-examined the 
patents in suit, and has given careful considération to ail the ques- 
tions at issue. In disposing of the case, however, the court cannot 
do much more than state its conclusions. To discuss the proofs with 
particularity would expand this opinion unreasonably and needlessly. 

1. Naturally we first take up the spike patent. The spike of this 
patent was put upon the market about the year 1889, and from the 
start met with unusual public favor. Upon its undoubted merits, it 
has gone into extensive use on many Unes of railway. It satisfac- 
torily appears that it possesses advantages which were not to be found 
in any spike previously in use. Abraham C. Stickney, a road master 
of large expérience, speaking of this spike, testifies, "My expérience 
has been that the holding power of the Goldie spike would be at least 
flfty per cent, greater than the power of the common spike." It is 
shown that in practical use this spike cuts the fiber of the timber 
cleanly, without tearing, that the wood is left compact about the 
spike, and that its holding power against the spreading action of the 
rail far exceeds that of the common spike. In a word, the spike has 
been found to fulfill the objecta the inventor had in view as stated in 
his spécification. The great utility of this spike is firmly established 
by the évidence. Upon the question of patentable novelty, also, the 
plaintiffs are hère entitled to a favorable judgment. None of the 
prior patents can fairly be said to show anticipation. The "lance- 
point" spike described and claimed in Goldie's patent of 1883 proved 
to be unsatisfactory. The perfect uniformity of bevels required in 
that spike (not to speak of the great cost of production) precluded its 
practical use. That spike was only a single step forward in Goldie's 
development of this art. Had he stopped there, he would hâve failed 
of practical success. The 1883 spike did not hâve a cutting edge lo- 
cated in a plane with the rear side, and therefore lacked the great 
feature of the invention of the 1888 patent. There is, I am quite 
satisfied, a clear, patentable différence between the lance-point spike 
and the spike of the patent in suit. Barbed-Wire Patent, 143 U. S. 
275, 282, 12 Sup. Ct. 443, 450; Sayre v. Scott, 3 U. S. App. 643, 5 
0. C. A. 366, and 55 Fed. 971. Nor can I discover in the Fennerty 
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patent anything to suggest the Goldïe invention. The Fennerty 
spécification states that "both the inclined sides of the shank, A, 
terminate at' the bottom in a cutting or chisel point, H." This calls 
for the old chisel point, and excludes the Goldie point. The Kings- 
land patent and the Wills patent relate to horseshoe nails, which can 
hardly be said to belong to the art of spike making. But, be that as 
it may, I am riot able to perceive in either of the two last-named pat- 
ents any disclosure of the Goldie invention. The proofs fully justify 
the conclusion that the spike patent in suit is valid, and that it cov- 
ers an invention of decided merit. This brings ua to the question of 
infringemènt. Upon the full proofs, the case is not essentially différ- 
ent froni what it was at the preliminary hearing. I must, then, ad- 
hère to the conclusion at that time reached, — that infringemènt of the 
spike patent is made out. Hère I need only repeat the views ex- 
pressed by the court when the preliminary in junction was granted. 
The plaintiffs' spike and the défendants' spike differ in this: that. 
whereas the spike shown in the patent has a single point, the défend- 
ants' spike has two points, each, however, being substantially the 
same as the Goldie point in form, function, and resuit. The two 
points in the défendants' spike are produced by shearing away as 
well a central part of the métal as the sides, af ter the point is f ormed 
by swaging. The central shear, indeed, is crescent shaped, but this 
is purely a formai différence. The substance of the invention re- 
mains. The principle of the two spikes is identical. The défend- 
ants' spike is provided with diagonal cutting edges located in the 
same perpendicular plane with the rear side of the point, and with 
oblique facets on the front sides of the cutting edges. To ail intents 
and purposes, the défendants' construction is a mère duplication of 
the Goldie point. Surely a patent is not to be evaded by such an 
expédient as we hâve hère. Hoyt v. Horne, 145 TJ. S. 302, 308, 12 
Sup. Ct. 922; Devlin v. Paynter, 28 U. S. App. 115, 122, 12 C. C. A. 
188, and 64 Fed. 398. 

2. We now approach the considération of patent No. 413,341, for 
the spike-pointing machine. The problem which was before Mr. 
Goldie when he conceived this machine was to provide practical 
means for putting sharp cutting edges and smooth compressing sur- 
faces upon the point of a spike after it had beeh swaged or pressed 
into the common form, by shearing off the superfluous métal oblique- 
ly, and in the direction of the length of the grain of the métal. To ac- 
complish this resuit, he devised, as we hâve seen, a spécial spike-point- 
ing machine, consisting of a stationary anvil die having an inclined 
upper face' terminating in cutting edges conforming to the shape of 
the point tobe produced, and so arrangea as to support the spike, and 
hold it in position oblique to the movement of a reciprocating plunger 
provided with cutters conforming to the cutting edges of the anvil 
die; the plunger also having below its cutters a guide stop to sustain 
the end of the spike against do wnward movement during the shearing 
opération. This machine has proved to be entirely successful, and by 
it the Goldie spikes of the patent of 1888 are produced. Mr. Trethe- 
way, a skilled maclïinist, who has had great practical expérience in 
métal shearing, thus describes the opération of this machine: 
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"In the pointing of the spikes on the Goldie machines, the cold spikes are held 
at an incline approaching the Une of the stroke of the plunger, which provides 
for an actual shearing of the point cleanly between the plunger and the bottom 
die; there being a shearing or euttlng through the métal on Unes flxed by the 
shapes of the plunger and die, and such a shearing as will Include the formation 
of a sharp point on the spike." 

Again Mr. Tretheway states : 

"To shear in this peculiar way (that is, obliquely and in the direction of the 
length of the spike) rai^ed some serious difficulties, and I would not hâve be- 
lieved it possible to do so unless I had seen the Goldie machines actually doing 
the work. In the first place, the spike itself is small, and there is no oppor- 
tunity to support it outside of the dies themselv«s, and therefore the dies hâve 
to provide support for the spike." 

I have examined the large number of prior patents relied on by the 
défendants, namely, patents for spike machines, for shearing boiler 
plates, horseshoe-nail patents, and other patents; and I have care- 
fulïy read and reflected. upon the évidence as to alleged prior uses, 
and tOuéhing the gênerai subject of spike making and métal shearing. 
The resuit of this investigation is unfavorable to the défense. I do 
not find in the prior art, as exhibited in this record, any device or ma- 
chine possessing the functions and capable of performing the work of 
the Goldie machine. NOr do I discover any prior mechanism sugges- 
tive of the peculiar spike-pointing machine which Goldie has devised. 
His machine was the outcome of original conception. The défense 
of anticipation, in my judgment, is not siistained by the proofs. I 
am clearly of the opinion that the Goldie machine in question is 
patentably new and useful, and, furthermore, that the invention is 
one of more than ordinary merit. Have the défendants infringed 
this patent? The proofs, I think, require an affirmative answer. 
The défendants have two machines, — one a reciprocating, and the 
other a rotary machine. In each there are an an vil die and guide 
stop substantially, if not identically, the same as those described and 
claimed in the Goldie patent. The défendants' reciprocating ma- 
chine has a plunger provided with a séries of cutters one above the 
other. -The opération of this machine is the same as that of the 
Goldie machine, except that several shearing cuts are taken suceess- 
ively âcross the spike point, instead of a single eut. This, however, 
is an immaterial différence. In construction, mode of opération, 
and resujt, this machine of the défendants is substantially the same 
as-Goldie's machine. This is likewise true of the défendants' rotary 
machine, which also is provided with a séries of cutters acting suc- 
cessively. The rotary machine performs ail the functions of the 
Goldie reciprocating machine, and the différence in movement is quite 
immaterial. 

3. We now reach patent No. 413,342, for the method of pointing 
spikes." The défenses peculiar to this branch of the case are alleged 
prior practice at the works of the Phœnix Iron Company and at the 
works of Corydon Winch, and that the patent does not describe and 
claim patentable subjéct-matter. Th,e proofs, î thihk, do not sustain 
the défense' bf prior use. The évidence as to the alleged practice at 
Phcenixville lacks the completeness requisite to overthrow a patent. 
That the Goldie method was ever practiced at Winch's is not estab- 
81 F.— 12 
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lishéd to my satisfaction. It rather seems to me that ail that was 
there doue by the workméh wàs to trim off the ends of the objection- 
able spikes,— such as were too long and thin to drive, — in order to 
put them in f onn to pass inspection. No particular method was ob- 
served ; much less, the peculiar method described and claimed in this 
patent. The other named défense, however, raises a serious ques- 
tion, in view of the late décision of the suprême court in Locomotive 
Works y. Medart, 158 U. S. 68, 72, 15 Sup. Ct 745. In the opinion of 
the court in that case it is declared: 

"It may be said, In gênerai, that processes of manufacture which involve 
chemical or other similar elemental action are patentable, though inechanism 
may be necessary In the application or carrying out of such process, while those 
which consist solely in the opération of a machine are not." 

Now, the spécification of patent No. 413,342 contains a description 
of the machine covered by patent No. 413,341, and of no other device; 
and the question presented is whether patent No. 413,342 is for a 
patentable method, or merely for the opération of the described ma- 
chine, within the définition of patentability laid down by the suprême 
court in the case cited. Upon this question I do not feel called upon 
to express an opinion, for the reason that the plaintiffs are shown 
to be entitled to, and they will be allowed, an injunction against the 
défendants with respect to their infringing spike and their infringing 
machines, and generally against infringement of the spike patent 
and machine patent, and this will afford the plaintiffs ail the relief 
that they now need. The decree may be without préjudice to the 
plaintiffs' rights under the method patent. Let a decree be drawn in 
favor of the plaintiffs in accordance with the views expressed in the 
foregoing opinion. 



ADAMS et al. V. TANNAGE PATENT CO. 
(Circuit Court of Appeals, Third Circuit. May 10, 1897.) 

1. Patents— Prelîminart Injuuction— Prtoh Adjudication. 

A patentée should not, on motion to dissolve a preliminary injunction, be 
deprived of the advantage he holds, as the ownèr of a patent adjudged valid 
by a court of appeals, upon anything less than thoroughly convincing ad- 
ditional proof s. 77 Fed. 191, affirmed. 

2. Samb— Procksses por Tawm?g Leather. 

The Schultz patents, Nos. 291,784 and 291,785, for processes of tawing 
leather, Jield (on appeal from a refusai to dissolve a preliminary injunction) 
not antlcipated, and valid and lnfringed. 77 Fed. 191, affirmed. 

Appeal frpm the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was a suit in equity by the Tannage Patent Company against 
William W. Adams and ôtbers for alleged infringement of letters 
patent Nos. 291,784 and 291,785, issued January 8, 1884, to Augustus 
Schultz, for proces&es of tawing hides and skins. The cause was 
heard below on motion to dissolve a preliminary injunction, and the 
motion was denied. 77 Fed. 191. The défendants hâve appealed. 

Hector, T. Fenton, for appellants. 

Charles Howson, for appellee. 
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Before DALLAS, Circuit Judge, and BUTLER and BUFFLNGTON, 
District Judges. 

DALLAS, Circuit Judge. This is an appeal from an order denying 
a motion to dissolve a preliminary injunction restraining the appe- 
lants from infringing two patents (Nos. 291,784 and 291,785) issued 
to Augustus Schultz on January 8, 1884, for a process for tawing 
hides and skins. The validity of thèse patents was earnestly assailed 
before this court in the case of Tannage Patent Co. v. Zahn, 17 C. 
C. A. 552, 70 Fed. 1003. They were then sustained, and we hâve 
now no doubt that this was rightly done. That litigation seems to 
hâve been observed with much interest by those engagea in the busi- 
ness concerned, and it is quite évident that some of them are not 
disposed to abide by its resuit. But we think it should be regarded 
as a finality until sufficient reason for departing from it shall hâve 
been made to plainly appear, and that the appellee should not, upon 
a motion to dissolve a preliminary injunction, be deprived of the ad- 
vantage it holds as the owner of a patent adjudged by a court of ap- 
peals to be valid, upon anything less than thoroughly convincing addi- 
tional proofs. 

We hâve examined the new évidence adduced in this case, but do 
not feel called upon on this appeal from an interlocutory order to 
refer to it in détail. If it had been introduced in the Zahn Case, it 
would not hâve induced a différent décision. It was ail considered 
by the circuit court, and the patent which seems to hâve been chiefly 
relied upon there, and which has been mainly pressed hère, was par- 
ticularly discussed by the learned judge below. We are entirely 
satisfied with his conclusion. The objection that the plaintiff is not 
entitled to maintain this suit because it does not itself manufacture 
is without force. Its right to sue for the protection of its licensees 
is unquestionable. The decree is affirmed. 



SHARPLES et al. v. MOSELEY & STODDARD MANUF'G 00. et al. 
(Circuit Court of Appeals, Second Circuit. May 26, 1897.) 

1. Patents— Validity and Inpbingbment — Centrifugal Milk Sepahators. 

The Sharples reissue, No. 11,311 (original No. 442,461), for a centrifugal 
milk-separating machine, of which the distlnguishing features are the simul- 
taneous driving of the vessel and heating of the milk by a jet of steam or 
other similar motive power applied directly to the vessel, without the use 
of a driving spindle, beld valid as to claims 4 and 5; and sald claims held 
to be infringed by a rotary "milk tester," in which thèse distinctive features 
are used. 75 Fed. 595, affirmed. 

2. Same. 

The Sharples patent, No. 458,194, for a rotary mllk-testlng apparatus, con- 
strued as to claim 3, of which the distinctive feature Is an annular casing 
fixed to the frame outside the pockets, against which the Jet of steam is 
delivered, and which aids in concentrating the steam about the bottles; and 
said claJm tield not Infringed by a machine made in accordance with the 
Stoddard patent, No. 484,685. 75 Fed. 595, reversed. 

Appeal from the Circuit Court of the United States for the District 
of Vermont. 
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The complainants, Philip M. Sharples and David T. Sharples, brought before 
said court their bill in equity, which was based upon the alleged Infringement 
by the défendants of claims 1, 4, and 5 of reissued letters patent No. 11,311, 
dated February 28, 1893, issued to the complainants, and of claim 3 of letters 
patent No. 458,194, dated August 25, 1891, Issued to David T. Sharples. The 
reissue relates to the class of centrifugal machines known as "mllk separators," 
which separate the cream from the blue milk. The other patent is for a cen- 
trifugal milk-testing apparatus, which, after the milk is heated with acid in 
accordance with a process given to the public In 1890 by Dr. S. M. Babcock of 
Wisconsin, separated the butter fat from the rest of the milk, whereby the 
value of the milk for the manufacture of butter is ascertained. The circuit 
court decreed that the défendants should be enjoined against their infringement 
of claims 4 and 5 of the reissued patent and of claim 3 of patent No. 458,194. 
75 Fed. 595. From this decree the défendants appealed. 

Charles Howson, for complainants. 
E. B. Stocking, for défendants. 

Before LACOJIBE and SHIPMAJST, Circuit Judges. 

SHIPMAN, Circuit Judge. Centrifugal milk separators were, on 
December 8, 1890, the date of thé original Sharples patent, well 
known. The patented improvement consisted in dispensing with a 
driving spindle, in requiring only the balancing of the vessel, which 
was effected by suspending it in a casing upon à fixed bearing, and in 
applying the motive power directly against the outer wall of the 
vessel, whereby an increased heat was imparted to the heavier part of 
the milk, which assisted in hastening the séparation of the cream 
without materially heating the latter. The jets, as of steam, were 
directed by nozzles against wings or buckets projecting from the 
periphery of the vessel, and the bearing was placed substantially in 
the perpendicular line which passed through the center of gravity of 
the loaded vessel. The simultaneous driving of the vessel and 
heating of the milk by the agency of steam, or a similar motive power 
applied directly to the vessel, were the distinctive features of the im- 
provement; and, so far as the record shows, the patentées were the 
flrst to cause a centrifugal" milk-separating vessel, suspended in a 
casing upon a fixed bearing, tq.be whirled directly by a jet, as of 
steam, a driving spindle being dispensée with, and the balancing of 
the vessel only being required, and to drive and heat this separator by 
the same jet applied at the outer wall of the vessel. Claims 4 and 5 
of the reissue are as follows: 

"(4) In a centrifugal machine, a separator vessel, suspended upon a fixed 
bearing, located substantially in the perpendicular passing through the center 
of gravity of the loaded vessel, in combination with means for applying rotating 
power directly to said vessel, substantially as set forth. (5) In a centrifugal 
machine, a rotary separator vessel pivotally suspended, substantially as de- 
scribed, in combination with a nozzle or nozzles located at the periphery of the 
vessel, and adapted to apply a jet, as of steam, thereto, whereby said vessel is 
directly rotated, and the jet utilized to affeet the température of the rotating 
liquid, substantially as and for the purpose set forth." 

Claim 4 is identical with claim 3 of the original patent. Claim 5 
differs from claim 4 of the original only in this respect: it substitutes 
"and the jet utilized to affeet the température of the rotating liquid" 
for the words "and the heat of the jet utilized," and it is suggested 
that the substitution was intended to permit the use of such. a motive 
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power as would cause the rotating liquid to be cooled equally. Such 
a construction of the claim is not permissible. It means what the 
original fourth claim meant. The défendants' machine is what is 
known as a "milk tester"; that is, instead of a single vessel, which 
is rotated for the purpose of separating the cream from the milk, it 
consists of a séries of small bottles containing milk and aeid, and 
which are rotated for the purpose of separating the butter fat from 
the residue of the milk. The two classes of separators were well 
known, are cognate in character, and milk testera containing a séries 
of bottles which were mounted upon a common frame and rotated 
around a common axis were familiar bef ore the date of the original of 
the Sharples reissued patent. The patents to Gustaf De Laval and to 
George W. Tower, Jr.,— Nos. 365,120 and 431,128, respectively,— are 
illustrative of this class of separators. The défendants' machine has 
a whirling bottle-holding frame upon which is mounted a séries of 
small milk-testing bottles. The frame is "suspended upon a fixed 
bearing in the perpendicular of the center of gravity of the load 
through which a nozzle takes a jet of steam against buckets on the 
periphery of the rotary apparatus," whereby the séries of bottles is 
simultaneously whirled and heated by the operating jet of steam. 
The subdivision of one separator vessel into a theretof ore well-known 
séries of vessels which assume a radial position when the rotating 
apparatus is in motion is not of importance upon the question of in- 
fringement of claims 4 and 5 of the reissue. The défendants hâve 
applied the distinctive features of the plaintiffs' separating machine 
to their rotary milk-testing apparatus. Letters patent No. 458,194 
describe a milk-testing apparatus, and the third claim is as f ollows : 

"(3) In a milk-testing apparatus, the combination, with a rotary frame having 
independently hinged pockets to receive the testing vessels, of an annular casing, 
F, fixed to said frame outside of said pockets, and a steam nozzle located In 
close proximity to the exterior of sald casing, the space surrounding said 
pockets being in communication with the outside of said casing, whereby the con- 
tents of the vessel are heated by the operating steam, substantially as set forth." 

This machine was an improvement upon reissued patent No. 11,311. 
It had the familiar rotary frame with independently hinged pockets 
for the testing bottles, but the distinctive feature of claim 3 was the 
annular casing fixed to the frame outside the pockets against which 
the nozzle delivered the jet, and which was also designed to aid in 
concentrating the steam in the vicinity of the bottles. The casing 
had two walls, — one a top wall or flange extending inwardly, and the 
other a peripheral wall having buckets on the exterior, and pref erably 
having openings through it, — and was intended to partially inclose, 
and not merely to surround, the pockets. The jet of steam impinged 
upon the exterior buckets. Milk-testing machines are usually used 
with an outside stationary metallic casing, which covers the whole 
whirling apparatus when in motion, and which retains and confines 
within itself and in the vicinity of the bottles the steam which is 
emitted from the nozzle. The complainants suppose that, although 
this exterior casing is not mentioned in the spécification, and is not 
shown in the drawings, it is by implication a part of the structure, 
because it is an ordinary part of milk-testing apparatus. But the 
spécification says that "figure 1 is a sectional élévation of the com- 
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plete apparatus," and, furthermore, a described object of the annular 
casing with the openings in its peripheral wall is to keep the vessels 
in an atmosphère of steam. The spécification says that the con- 
tents of the vessel are maintained during the rotation "at a high 
température by the same steam which effects the rotation, and which 
enters the casing, F, and keeps the vessels in an atmosphère of ex- 
haust steam. Openings, f 3 , shown in the wall, f 1 , may be provided 
to insure the entrance of steam within the casing." It is difficult to 
understand the importance of this casing unless it was intended that 
the machine with its improvement was complète and efficient without 
the addition of a heavy exterior cover. The défendants' machine is 
made in accordance with letters patent No. 484,685, issued to Kalph 
Stoddard on October 18, 1892, for slight improvements in milk-testing 
apparatus. It has the old exterior cover, which covers a whirling 
apparatus provided with testing bottles. To the outer ends of radial 
arms is secured a rim, the outer periphery of which is provided with 
buckets against which the jet of steam strikes. The theory of the 
complainants is that this rim is the annular casing of claim 3 of No. 
458,194. It is not that casing with its two walls inclosing the pock- 
ets, and designed to keep the steam in contact with the bottles, but 
is simply the rim of a rotating frame which receives the propelling 
force of the steam, which is kept in close contact with the bottles by 
the exterior cover. It is too great an expansion of the narrow im- 
provement of claim 3 to construe it so as to include a mère rim, which 
does not retain the steam in the vicinity of the bottles. The decree 
of the circuit court is directed to be modified, with costs of this court, 
so as to decree that claim 3 of letters patent No. 458,194 was not in- 
fringed, and modifying accordingly the decree in regard to an injunc- 
tion and an accounting with respect to that claim. 



CAMPBELL v. MAYOR, ETC., OF CITY OF NEW YORK. 
(Circuit Court, S. D. New York. May 14, 1897.) 

1. Patents — Statutes of Limitation. 

A patent was granted May 24, 1864, and infringement was begun In 1865, 
and eontinued until the expiration of the patent. Suit was begun Noveinber 
24, 1877. At the time the patent was granted, therefore, there was no féd- 
éral statute of limitations applicable to infringements, and the state stat- 
ute would govern. The state statute was displaced by section 55 of the 
patent aet of 1870, which required suits to be brought during the terni of 
the patent or within six years after its expiration. This provision was 
repealed by Rev. St. § 5599, but existing causes of action were saved. Eeld, 
that no part of the claim for infringement was barred. 

8. Same — Mahkino Articles Patented. 

Rev. St. § 4900, in relation to marking articles "patented," does not apply 
so as to prevent recovery of damages for infringement, when neither the 
plaintiff, nor any one for or under him, has made or sold the patented de- 
vice. 

8. Same— Notice of Infringement— Estoppel as to Prior Infringement. 
Where notice of infringement is given on a certain date, there is no 
estoppel, as against complainant, as to prior infringements, when it appears 
that défendant did not act upon the notice with respect to prior, or even 
subséquent, infringements, so as to make the claim for the prior infringe- 
ments inéquitable. 



CAMPBELL V. MAYOB, ETC., OF CITY OF NEW YORK. 183 

4 Same— Comtetenûy op Witnesses. 

In determining the profits or savings made by a city by the use of an ln- 
fringing improvement upon its nre engines, the chiefs of its fire depart- 
ments, its foremen, and others in those departments engaged at the time 
and before the infringement commeneed, are compétent witnesses on the 
question of the savings accruing from the infringing device. 

5. Compilation of Damages by the Court. 

The very long pendency of a suit in equity is good reason for a computa- 
tion of damages or profits by the court, if it can be done, instead of again 
referrtng the cause to a master. 

6. Patents— Infringement — Profits or Savings. 

Where, by the use of an infringing device in connection with a city's fire 
engines, the number of men required with each engine was reduced, the 
aniount of their wages should be included in the computation of savings 
or profits, although the city did not in fact reduce the number of men em- 
ployed, but either utilized them for other purposes or allowed them to re- 
main idle. 

7. Same— Burden of Proof. 

Where the complainant has shown that a certain amount of saving to 
the défendant resulted from the use of an infringing device, the défendant, 
if he claims that a part of the saving was due to a différent device, has the 
burden of proof in respect thereto and as to the amount attributable to such 
other device. 

Harvey D. Hadlock, Walter K. Griffîn, William T. Washburn, and 
John McDonald, for plaintiff. 

Edmund Wetmore and John R. Bennett, for défendant 

WHEELEE, District Judge. This suit was begun November 24, 
1877, upon letters patent No. 42,920, dated May 24, 1864, and grant- 
ed to James Knibbs, assignor, for a relief valve in steam fire-engine 
pumps. The patent was sustained, and the cause sent to an ac- 
count of profits. Campbell v. Mayor, etc., 20 Blatchf. 67, 9 Fed. 500, 
and 47 Fed. 515. The master has reported profits from savings in 
making repairs, $28,336, with a comprehensive statement of évidence 
and findings as to this claim and others not allowed. The cause has 
now been heard upon exceptions by each party to this report, some 
of which raise questions as to any recovery, and some as to any fur- 
ther recovery. 

One gênerai question arises upon the statutes of limitation of the 
state and of the United States. The infringement was begun in 1865, 
and continued till the expiration of the patent. When the patent 
was granted there was no fédéral statute of limitations applicable to 
infringements, and the state statute would govern. Campbell v. City 
of Haverhill, 155 U. S. 610, 15 Sup. Ct. 217. The state statute was 
displaced by section 55 of the patent act of 1870, which provided 
that "ail actions shall be b'rought during the term for which the 
letters patent shall be granted, or extended, or within six years after 
the expiration thereof." This provision was repealed by the Revised 
Statutes, but existing causes of action were saved by section 5599, 
with the same right of suit as if the repeal had not been made. 
The state statute had not run upon any part of this infringement 
at the time of the act of 1870; the fédéral statutes took place and 
saved ail of that was prior to December 1, 1873, until six years after 
the expiration of the patent; and the state statute, which again took 
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place, had not run upon wliat was after December 1, 1873, when this 
suit wâs commenced. So no part of the recovery sought hère was 
barred, even at law, by any statute. Walk. Pat. § 472. 

Another gênerai question arises upon section 4900, Eev. St., which 
requires ail patentées, tlieir assigna and légal représentatives, and 
ail persons making or vending any patented article for or under 
them, to mark or label the articles "Patented," and prohibits the 
recovery of damages for infringement "by the party failing so to 
mark," except on proof of notice to the défendant. Mr. Justice Gray, 
in Dunlap v. Schofield, 152 U. S. 244, 14 Sup. Ct. 576, said: 

"The clear meanlng of this section is that the patentée or his assignée, if he 
makes or sells the article patented, cannot recover damages against infringers 
unless he has glven notice of his rîght." 

Neither the plaintiff, nor any one for or under him, has made or 
sold this patented device; and he does not corne, according to this 
construction, within this prohibition. The défendant had notice, 
July 11, 1877, which was alleged in the bill, and has been suggest- 
od to hâve worked an estoppel as to prior infringements. But the 
défendant did not act upon the notice with respect to prior, or even 
subséquent, infringements, so as to make the claim for the prior 
infringements inéquitable because of that précaution as to further 
infringement, : and the insertion of it in the bill would not be any 
express or impiied waiver of other grounds of recovery. 

The master reports: 

"The Amoskeag JJanufacturing Company, one of the largest manufacturera 
of steam flre engines, immediately appropriated the invention, and an engine 
equipped with it was delivered by that company to this city. AU engines sub- 
sequently purçhased eontained the invention. Engineers in the départaient 
witnessed its opération, and one -of them applied the device to an old engine 
then in use. The other engines, were thereafter sent to the repair shop to be 
fltted out with. the relieving mechanism. It was extremely valuable in and of 
itself, and it opened the way for other improveinents, which enabled steam flre 
engines to be operated so as to extinguish Ares with a minimum loss in the de- 
struction of property, and to avoid needless waste of water. The superiority 
of an engine containing in its main water pump this relieving device over 
those known to the art at the date of the Invention is conceded. * * * The 
flrst steam flre engine came permanently into service in this city in 1858. There 
was but one suëh engine in service in 1860, when Chief Decker took charge of 
the départaient. ' He left the service In 1865, at which time there were twenty- 
nine in active service and four under construction. The patent in suit was 
granted May 24, 1864, and the first engine fltted with the relieving mechanism 
came into the service of the city during the year 1865. At the end of 1866 
ail the old engines In active service had been fltted with the patented relief." 

, That the plaintiff's— 

"Claims are hasèd upon benefltS due Wholly or in part to the patented device, 
which are as tpllows: (1) Economy In the use of water; (2) réduction in 
property destruction; (3) economy in engine and pump repairs; (4) prolonga- 
tion in the life of ,engines; (5) stability, reliability, and increased efflciency in 
the use of engines; (6) economy m manual labor; (7) prolongation of the 
life and savings In the use of hose. As compared with the old style or solid 
pump engines, the évidence is conchisive that the défendant enjoyed each of 
the advantages above enumerated by the use in its flre service of steam fire 
engines subséquent to the grant of the patent in suit. Some of them were due 
solely to the relieving mechanism, and others were obtained by the use of that 
device in connection with subsequently patented controlling nozzles. There 
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was a great saving in water, and the damage to property by water was ma- 
terlally reduced." 

The first two of thèse claims were abandoned for reasons given by 
the master. 

The plaintiff improved as witnesses before the master chiefs of 
fire departments of the défendant, and foreman and others in those 
departments, some of whom had been engaged there from long be- 
fore this infringement was commenced, and ail were men of long 
expérience about things connected with it, and of great skill and 
judgment concerning them. From their testimony as to the utility 
of the patented device, the uses made of it, and results produced, 
with their estimâtes as to the sa vin g in number of men employed in 
making repairs, the master has found the défendant enabled "to 
discontinue the services of two machinists in making repairs to en- 
gines and pumps, whereby it made a saving of three dollars per day 
for each of said men, amounting to the sum of $1,848 per year, for 
the period of fifteen years and four months, making an aggregate sav- 
ing due to the invention of $28,336," as before mentioned. Never- 
theless, apparently because such évidence as to other claims was 
thought to be less compétent, no other savings or profits are found. 
The exceptions raise questions as to this competency. The testi- 
mony is not that of mère experts giving opinions upon supposed 
cases, but of observers as well, stating facts from their own knowl- 
edge, with estimâtes and opinions thereupon. The cases most relied 
upon to show the incompetency of such évidence seem to be quite 
différent from this one in this respect. Thus, in Mayor, etc., v. Ran- 
som, 23 How. 487, the plaintiffs furnished no évidence as to dam- 
ages or profits except that the invention was valuâble, and could be 
applied at an expense of $25, thereby greatly increasing the power of 
the machine. In Ingersoll v. Musgrove, 14 Blatchf. 541, Fed. Cas. 
No. 7,040, which was on a patent for an improvement in cuspidors, 
the plaintiff showed merely that the défendant infringed, and his 
priées were reduced 30 per cent. In Sargent v. Manufacturing Co., 
17 Blatchf. 249, Fed. Cas. No. 12,367, which was on a patent for 
an improvement on a lock, two witnesses appear to hâve estimated 
the value of the device to the défendant without stating facts as a 
foundation for the estimate. In Munson v. City of New York, 21 
Blatchf. 342, 16 Fed. 560, which was a patent on a method for pre- 
serving bonds, one witness testified, without stating facts for foun- 
dation, as to what, in his judgment, would be the advantage or ben- 
efit from the use of that plan. In Garretson v. Clark, 111 U. S. 120, 
4 Sup. Ct. 291, which was on a patent for an improvement on a mop 
head, the plaintiff merely proved the cost of his mop heads and the 
price at which they were sold. In Coupe v. Royer, 155 TJ. S. 565, 
15 Sup. Ct. 199, which was on a patent for an improvement on a ma- 
chine for treating hides, one of the plaintiffs testified that, in his 
opinion, there would be a saving of four or five dollars a hide by 
using his machine over what it would cost to treat hides by any 
other method, anrl that the différence between the treating hides on 
his machine and by hand would be more than one dollar a hide. 
Such évidence alone was held in thèse cases, respectively, to be in- 
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compétent. On the other hand, that the estimateB and opinions of 
experts, and of observera stating facts for foundation, are in many 
such cases admissible in évidence and compétent from which to find 
ultimate facts relating to such subjects, is well shown in many books 
and cases. 
In 1 Greenl. Ev. (Redfield's Ed.) § 440a, it is said: 
"Facts which are latent in themselves, and only discoverable by way of ap- 
pearances more or less symptomatlc of the existence of the main fact, may, 
from their very nature, be shown by the opinion of witnesses as to the exist- 
ence of such appearances or symptoms; such as the state of health or of the 
affections, as already stated. Sanity is a question of the same character. So, 
too, upon inquiries as to the state or amount of one's property, when the facts 
are too numerous and evanescent to be given in détail, those acquainted with 
the facts are allowed to express an opinion, which is the mère grouping of the 
facts. So, too, as to the marketable condition and value of property, and many 
other questions, where It.is not practlcable to glve more deflnlte knowledge, 
opinions are recelved." 

In 2 Best, Ev. ( Wood's Ed.) § 517, snbd. 2, in speaking of excep- 
tions to the gênerai rule that witnesses are to be conflned to knowl- 
edge, it is said: 

"Another class of exceptions ls to be found where the judgment or opinion 
of a wltness on some question materlal to be consldered by the tribunal is 
formed on complex facts, which, from their nature, it would be impossible to 
bring before it." 

In Wood's note to the same section it is stated that opinions are 
to be conflned to that class of évidence that lies within the peculiar 
knowledge of a certain class of men — 

"Or that class of évidence that from necessity can be given in an Intelligible 
manner in no other way than by the opinions and impressions of the witness, 
derived through some one of the sensés." "As an illustration of the applica- 
bility of this class of évidence, it may be stated, generally, that knowledge of 
any kind gained for and in the prosecution of a business or occupation, as per- 
talnlng thereto, which is not generally known, but which only cornes from a 
particular training or expérience, is, when material in a cause, sufflcient to 
make its possessor an expert, and to entitle his opinion to be consldered and 
weighed by the jury for what it is worth." 

Many cases illustrating the competency of this kind of évidence are 
mentioned in this note. 

In Webber v. Eastern R. Co., 2 Metc. (Mass.) 147, a witness, who 
did not profess to be an expert, but who had been a county com- 
missioner several years, and had estimated damages for roads and 
railroads, and as secretary of an insurance company had examined 
and estimated the value of estâtes, testifled that, in his opinion, the 
passage of locomotive engines within 100 feet of a building would 
increase the rate of insurance from 1£ to 2 per cent., and the rent of 
the buildings would be reduced from one-fourth to one-third; and, 
on exceptions to this, Shaw, 0. J., in delivering the opinion of the 
court, said: 

"He was, we thlnk, quite compétent to give his opinion as évidence to the 
jury upon that subject." 

In Porter v. Manufacturing Co., 17 Conn. 249, one question was 
whether a dam on a stream was reasonably sufflcient and safe. Wit- 
nesses were admitted to testify that they had been acquainted with 
the stream many years; that it rose very rapidly in time of freshets; 
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that the dam was high, and kept back a large pond; and that, in 
their opinion, under such circumstances, sueh a dam as the défend- 
ante was could not stand. As to this Storrs, J., for the court, said: 

"The judgment or opinion of thèse witnesses, as practical and observing men. 
was sought on this point on the facts within their knowledge and to which 
they testified. They had acquired by their personal observation a knowledge 
of the character of the stream, and also of the dam, and were therefore pe- 
culiarly qualified to détermine whether the latter was sufflciently strong to 
withstand the former. The opinions of such persons on a question of this de- 
scription, although possessing no peculiar skill on the subject, would ordinarily 
be more satisfactory to the minds of the triors than those of seientlflc men 
who were personally unacquainted with the facts in the case; and to preclude 
them from giving their opinion on the subject In connection with the facts testi- 
fied to by them would be to close an ordinary and important avenue of truth." 

And after alluding to the admissibilité of the testimony of experts, 
he said further: 

"On such a question the judgment of ordinary persons, having an opportunity 
of personal observation, and testifying to the facts derived from that observa- 
tion, was equally admissible, whatever comparative weight their opinions might 
be entitled to, of which it would be for the jury to judge. It was a question of 
common sensé as well as of science." 

In Transportation Line v. Hope, 95 TJ. S. 297, on a question of nég- 
ligence in towing a canal boat, a witness had testified that for manj 
years he had been the captain of a tug boat, and was familiar witî. 
the making up of tows; that he was a pilot, and had towed vesseJ/4 
on Long Island Sound, although he was not familiar with the Sounft, 
but that he was familiar with the waters of the Chesapeake Bay. As 
to the admissibility and competency of his testimony, Mr. Justice 
Hunt, for the court, said: 

"The witness was an expert, and was called and testified as such. Hl» 
knowledge and expérience fairly entitled him to that position. It is permitted 
to ask questions of a witness of this class which cannot be put to ordinary 
witnesses. It ls not an objection, as is assumed, that he was asked a question 
involving the point to be decided by the jury. As an expert, he could properly 
aid the jury by such évidence, although It would not be compétent to be given 
by an ordinary witness. It is upon subjects on which the jury are not as well 
able to judge for themselves as is the witness that an expert, as such, is ex- 
pected to testify. Evidence of this character is often given upon subjects re- 
quiring médical knowledge and science, but it is by no means limited to that 
class of cases." 

In Walsh y. Insurance Co., 32 N. Y. 427, it was decided that the 
testimony of experienced navigators on questions involving nautical 
skill was admissible. The witness in that case was asked to what 
cause the loss of the vessel was attributable, which was the point 
to be decided by the jury. The court sustained the admission of the 
évidence, using this language: 

"We entertain no doubt that those who are accustomed to the responsibility 
of commanding, and whose lives are spent on the océan, are qualified, as ex- 
perts, to prove the practical effect of cross seas and heavy swells, shifting 
winds and sudden squalls. The books give a great variety of cases in which 
évidence of this character is admissible, and we hâve no doubt of the com- 
petency of the évidence to which this objection is made." 

In Suffolk Co. v. Hayden, 3 Wall. 315, Mr. Justice Nelson, delivering 
the opinion of the court on the question of damages in patent cases, 
said: 
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"The question of damages, under the rule glven in the statute, ls always at- 
tended with difflculty and embarrassment, both to the court and jury. There 
being no established patent or license fee in the case, in order to get at a fair 
measure of damages, or even an approximation to it, gênerai évidence must 
generally be résorted to; and what évidence could be more approximate than 
that of the utility and advantage of the invention over the old modes and 
devices that had been used for working out similar results? With a knowledge 
of thèse benefits to the persons who hâve used the invention, and the exteiit 
of the 1 use by the infringers, a jury will be in possession of material and con- 
trolling facts therein, in the exercise of a sound judgment, to ascertain the 
damages, or, in other. words, the loss to the patentée or owner by the piracy 
instead of the purchase of the use of the invention." 

In Herring v. Gage, 15 BlatcM. 124, Fed. Cas. No. 6,422, the mas- 
ter's record shows that much testimony of opinions by experts, and 
by observers stating facts for reasons, was received by the master. 
As to this Wallace, J., said : 

"By further exceptions, the défendants Insist that the master's findings, as 
to thé actual savings realized by the défendants by the use of the device, is 
not sustained by the évidence. This flnding is based, in part, upon the testi- 
mony of various experts, who were familiar with the practical working of the 
device in other miils, and who were permitted to state the quantity of flour 
lost when the device was not used; thus estimating the saving realized under 
their observations, and basing upon that their opinion of the saving ordinarily 
gained by the use of the device. The conditions under which the device was 
used differed in the différent instances observed by the witnesses. It is con- 
tended that this testimony is not entitled to considération. To this I caunot 
agrée. Of course, the ultimate inquiry was only as to the saving made by the 
défendants. It was impracticable to ascertain this by direct évidence, because 
the défendants did not keep any aceount relative thereto. They and their wit- 
nesses gave their opinions, with the data upon which they were based. The 
complainahts gave the best évidence which was attainable, from the nature of 
the case." 

To the same effect are Eailway Co. v. Edwards, 24 G. C. A. 300, 
78 Fed. 745, and Equipment Co. v. Blair (2d Circuit, April 8, 1897) 
25 C. C. A. 216, 79 Fed. 896. 

Upon thèse authorities and cases, the testimony of the fire chiefs, 
engineers, and foremen seems to hâve been amply compétent for 
considération in ascertaining what was proved upon the issues be- 
fore the master in this case. He seems to hâve warrantably found 
from it the saving in men for repairs, but to hâve hesitated because 
of the supposed incompetency of it as to the other claims. But, 
with its competency so established as to make it proper to be con- 
sidered, he would apparently hâve proceeded to ascertain further the 
validity and amount of other claims made by the plaintiff. As to 
the saving of men from engine companies, the master in his opinion 
states : 

"The proposition that a number of men could hâve been dismissed from each 
?ompany operating with an old-style engine without Impairing effective fire 
service, the improved apparatus compensating for the différence in men, is 
not seriously contested by the défendant. At any rate, the proofs sustain thé 
proposition. * * * The majority of the witnesses agrée that a Company of 
nine men using the approved apparatus was about equal to twelve men using 
the old-style engine, and they also agrée as to the men who could be displaced, 
viz. one to carry messages from pipe to engine and two men in holding the 
pipe." 

And from this évidence, if he had supposed it to be admissible 
and compétent, he seems to hâve been persuaded and ready to find 
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that there would be a saving of three men to each such engine Com- 
pany maintained by the défendant, the city of New York, during ail 
of the time of the infringeinent of this patent. And as to the sav- 
ing in hose, Le states the testimony of several of thèse witnesses, 
and as to that claim says: 

"But one factor is wanting,— the percentage of saving. During the period 
of the accounting the défendant expended for hose the sum of $366,788.64. 
The lowest estimate of saving was one-third, or 33%%. This was by Mr. 
Bâtes. If that were the measuring factor, then, without the relieving mechan- 
ism, the city would hâve been compelled to purchase hose to the amount of 
$550,182ï96, and the différence between the two amounts, $183,394.32, would 
be the saving. The city would hâve employed the same number of engines. 
It would hâve maintained practically the same équipaient. It would hâve had 
the same service at fires, and it would hâve provided hose equal to the néces- 
sités of the départaient. Basing one of the f actors upon opinion évidence in 
Buch a computation does not eall for an irrational presumption necessary to 
support the contention as to the increased number of engines." 

Both parties agrée in requesting that this case be not returned to a 
master, and its long pendency seems to be a good reason for the 
computation of savings and profits by the court, if it can be done. 
Tuttle v. Claflin, 22 C. C. A. 138, 76 Fed. 227. The. testimony of the 
witnesses before mentioned is so full upon thèse two points, and so 
undisputed upon either of them, that such course in this case seems 
proper, under the circumstances. For example, the testimony of 
Martin Cook, foreman of engine company No. 4, No. 39 Liberty 
street, who had been connected with. the départaient going on 23 
years in the capacity of flreman, assistant engineer, engineer, assist- 
ant fo^éman, and foreman, covering ail the period of this infringe- 
ment, as to the saving in men and the saving in hose, who testified: 

"373,. Be-D. Q. Hâve you ever known hose, known as the 'Maltese Cross 
Hose,' to be attached to an engine operated with the relieving mechanism 
being in use,— or, in other words, with the automatic relief lock,— while the hose 
was lying in the street? If so, please state the effect of so operating the engine 
upon that hose. 374. Be-D. Q. Did you prior to 1881? A. Lots of times. It 
would hâve an effect on some engines différent from others. With a single- 
pump engine, it would make that 3ump like a snake through the street,— 
stretch out from the motion of the pump. A double-pump engine, worked un- 
der a high pressure, would do the same, only not to as large an extent. 375. 
Ke-D. Q. What effect would that hâve on the hose? A. Bad effect; some- 
times burst three or four lengths, one after the other. 376. Be-D. Q. In what 
way as to chafing? A. Wear it out working on the street." "55. Q. What 
number of men did you require to handle the pipe when the relieving mechan- 
ism was in use? A. One; never more than two. 56. Q. Why did it require 
more men to control the pipe without the device than with it? A. There would 
be more pressure on the line; it would require more men to hold it and move 
it around. 57. Q. Did it require more men to hold the hose without the relief 
operating, in moving it from one story to another in a building, than when it 
was in opération? A. It did require more men; yes, sir. 58. Q. How many? 
A. I said it would require four or flve men. 59. Q. Hâve you had occasion 
during the time prior to 1881 to operate at a fire on the inside of a building 
when you found it necessary to move from one floor to the other with the re- 
lieving mechanism on the engine? A. With the relieving mechanism on the 
engine at small fires it is under a small pressure, such as we can use with the 
relief mechanism on an engine. * * * 62. Q. Locked or closed hard upon 
the seat,— either? A. Yes, sir. 63. Q. With the relieving mechanism locked, 
how many men did it require, under a pressure of 160 pounds, to remove a line 
of hose from one floor of a building to another? A. I had the expérience of 
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doing that. Four or flve men. • • * 67. Q. Now, operatlng under like cir- 
eumstanees, with the exception 6f instead of a locked relief having a relief In 
opération, how many mon would it take to remove the hose from one floor to 
another, under the eircumstances stated in the last question? A. With 160 
pounds pressure, about two men." 

Many other witnesses, with similar qualifications and expérience, 
covering ail this time, hâve testiûed hc-w, under varying eircum- 
stances, there would be a saving in wear and tear of hose, and the 
extent of it, and the saving in the number of men necessary to be had 
with each engine company, and the saving of them. The great ma- 
jority of ail the witnesses in this case on this subject would put the 
saving of men necessary for each engine company on account of this 
improvement at three. No one puts it at less than two; and from the 
kind of savings to which the improvement applies, and the testimony, 
taken altogether, it is quite conclusive and satisfactory that, at the 
least, two men could well be dispensed with from each engine com- 
pany in service during the time and on account of this infringement 
by the respective engines. The statement of Mr. Purroy, entitled 
"Supplementary Account No. 2" (Master's Record, vol. 4, p. 5476), 
shows that from 1865 there were of active engines, besides spares, 
three; from 1866, three; from 1867, five; from 1868, four; from 
1871, five; from 1873, six; from 1874, one; from 1877, three; and 
from 1880, three, — engines containing the improvement from those 
times, respectively, to the expiration of the patent, May 24, 1881. 
Computing the time from wEen the improvement began to be used in 
each engine to the expiration of the patent, omitting the two years 
prior to 1867, the whole number of years for a single engine amounts 
to 328, which would be, at two men for each engine, equal to 656 
years for one man, which, at f 3 per day for 308 working days to the 
year, would amount to $924 per year for one man, and for the two 
men f o each engine to $606,344. While the numbers of men in each 
company theoretically remained the same, many men were detailed 
from the companies to do work as plumbers, tinsmiths, caulkers, 
gas fitters, stone cutters, païnters, and many other necessary pur- 
poses, which altogether would amount to near as many as hâve been 
reckoned at two each to a company in making this computation, and 
probably to a good many more. This fact that the number was 
nominally always the same is mentioned by the master, among other 
things, as a reason for not allowing for the savings as to thèse men. 
By the improvement, there was this amount and more or less work of 
men to be done. That the défendant actually kept so many men in 
service, when so many less would be sufficient, would make the saving 
of labor of men none the less. The men were there and used for 
other purposes, if not idle; and the défendant had so many more men 
to use for other purposes, in useful labor or in idleness, as should 
be seen fit. The saving in services of men attributable to the im- 
provement was no less, whether the défendant did or did not actually 
bring thèse savings to its own treasury by réduction of the money 
for this purpose paid ont. But, on the whole, it seems clear enough 
that the défendant did in this way, on account of this improvement, 
save at least this amount. 
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An appliance, called a "sM-off nozzle," is referred to as con- 
tributing substantially to this saving; but this nozzle, according to 
the finding and the proof, was a thing long before known, and one of 
no use whatever, in this connection for this purpose, without this 
relief valve. It was like any of the other parts of a steam fire en- 
gine into which this improvement was put. The saving so made 
when the engines had thèse shut-off nozzles, which they could hâve 
as well as any other part of an engine, was due'wholly to this. im- 
provement. It stood in the same relation to that as it did to any 
other of the parts of the engines, and was entitled to crédit for what- 
ever it saved as a part at any time of the then working whole. Ail 
the witnesses agrée that with that nozzle, but without this improve- 
ment, none of this saving could hâve been made. Besides this, after 
such showing, if any déduction was to be made on account of the con- 
tribution of the shut-off nozzle to the savings, the burden was upon 
the défendant to show how much it would be. Elizabeth v. Pave- 
ment Co., 97 U. S. 126; Orosby Steam-Gage & Valve Co. v. Consoli- 
dated Safety-Valve Co., 141 IL S. 441, 12 Sup. Ot. 49; Tuttle v. Claflin, 
22 C. G. A. 138, 76 Fed. 227. 

The plaintiff claims, and évidence such as has been mentioned 
tends to show, that engines with this improvement were to those 
without it, in efficiency, by some witnesses one equal to two, by some 
two equal to three, and by some three equal to five. The plaintiff 
claims to recover what it would hâve cost more to maintain the same 
efficiency of the Are department with engines of the former style than 
it has with those having this improvement, as savings due to the im- 
provement lî the défendant had been required by law to provide 
a fire department up to any certain degree of emciency, and had made 
use of this improvement in reducing the number of engines necessary 
to bring the department up to that degree, there would be reason in 
saying that the défendant had made as much profit in savings by 
using the improvement as the engines saved would hâve cost; but, 
while the city was required by law to hâve a fire department, it was 
not required to hâve one oï any particular efficiency. The extent of 
it was left largely to the discrétion of the officiais of that department. 
They made use of this improvement, but not in any other way than 
by having it in the defendant's engines. What they saved by it 
to the défendant was what the cost in the use made of thèse engines 
was reduced by it. The other gain was in the improvement of the 
fire department in efficiency for putting out fires, and not to the 
city in its expenditures for th*e fire department. As to this, the con- 
clusion of the master seems to be sound. 

The exceptions of the défendant, and those of the plaintiff, as to 
savings in number of engines, are overruled ; those of the plaintiff as 
to savings in hose and in number of men are sustained; and the sav- 
ings in hose are found to be $183,394.32, and in number of men to be 
$606,344, and, including those reported by the master, to be, in ail, 
$818,074.32. 
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WESTERN ELECTRIC CO. T. STANDARD BLEOTRIO OO. 

(Circuit Court, N. D. Illinois, N. D. March 8, 1897. 

Patents— Limitation bt Prior Art— Iotringement— Dynamo-Electrio Ma- 
chines. 

The Scritmer & Warner patent, No. 496,449, construed in connection with 
the prior art, and held not infringed as to claim 2, which is for a dynamo- 
electric machine having pôle pièces perforated on a Une coïncident with a 
plane passing through the axis of the armature shaft, whereby a uniform 
magnetic field la produced, regardless of the direction of rotation at the 
armature. 

Barton & Brown, for complainant. 
Francis W. Parker, for défendant. 

SHOWALTEE, Circuit Judge. This la a bill in equity for the 
alleged infringement of letters patent of the United States No. 496,- 
449, issued May 2, 1893, on the application of Charles E. Scribner 
and Ernest Pi Warner, to the complainant corporation as assignée. 
The applicants say in the spécification that they "hâve invented a 
certain new and useful improvement in perforated pôle pièces for 
dynamo-electric machines." The proposed monopoly is set forth in 
two claims. The action hère is grounded on the second of thèse 
claims, which is in words following: 

"A dynamo-electric machine having conséquent pôle pièces eut away or per- 
forated on a Une -coïncident with a plane passing through the axis of the arma- 
ture shaft> such perforations being symmetrical with regard to said plane, 
whereby a' uniform magnetic fleld is produced, regardless of the direction of the 
rotation of thé armature, substantially as described." 

The flrst claim of this patent is for the method set forth more at 
large in the spécification, whereby the exact size of the cuttings or 
perforations (that is to say, the ultimate shape of the pôle pièces) is 
attained. As ï understand from the patent and from the testimony, 
a dynamo-electric machine is first constructed with conséquent and 
uncut pôle pièces. The predetermined résistance or full load is 
let into the external circuit. The armature is then rotated at the 
predetermined speed, and the predetermined current is generated or 
induced in the external circuit. The brushes, under thèse conditions, 
are put in position for maximum and sparkless commutation by ex- 
périmental readjustment of the field coils. As I understand from 
the évidence, the point of maximum commutation is at this stage 
forward not only of the point of maximum electro-motive force, but 
f orward of what will be the point of practical and maximum commuta- 
tion when the cuttings or perforations in the pôle pièces shall hâve 
been completed on the method of the patent. The brushes are there- 
upon shifted forward from point to point through the quadrant of 
commutation as the machine is operated, the load or résistance in the 
circuit being at the same time proportionately eut down. At each 
successive position of the brushes it will ordinarily be found that, 
when the current is preserved constant, sparking will appear, and 
that the movement of the bruslies in that locality to bring them to 
the point of sparkless commutation reduces or changes the current 
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in volume. Thèse variations in carrent and in the position of the 
brushes are noted as the exploration proceeds throughout the quad- 
rant of commutation, and from them as a guide the cuttings or per- 
forations of the pôle pièces are finally, and after successive trials, 
completed. The spécification contains the following statement: 

"Our invention consists in producing in the fleld Unes of force uniformly dis- 
tributed as to generatlng or current producing effect throughout the arc or 
segment traversed by the coils of the armature opposite the faces of the dif- 
férent pôle pièces, whereby the machine is made capable of running in either 
direction, and of being regulated under varying load to maintain constant cur- 
rent strength by shifting thé brushes upon the commutator." 

At the moment the short circuit is completed in the quadrant of 
commutation, the current from the working circuit with which the 
coil then parts is still running in such coil. This current is at once 
dissipated, and another in the contrary direction is induced. If this 
latter current be brought up to the point where it has the same vol- 
ume and momentum as the working circuit which it is about to join, 
and if this condition be attained at the instant the coil becomes part 
of said working circuit, there will be neither flash nor spark. But 
the electrical state of the short-circuited coil is the résultant of shift- 
ing conditions. With respect to magnetic saturation, the state of 
the armature core varies from the région of the pôle tips to the cen- 
ter of the pôle pièces, and the pôles of the armature, considered as a 
magnet, change in position as the brushes are moved. The uni- 
formity of field sought by the method of the patent in suit is a uni- 
formity in résultant effect on the short-circuited coil, to the end that, 
at whatever position in the quadrant of commutation the short-cir- 
cuiting may occur, the current shall at the instant the short circuit 
is broken be the same in volume and momentum as that of the work- 
ing circuit which it then joins. The cutting or perforation of the 
claim in suit is functional, on the theory of the patent, to secure (1) 
a current greater in volume than would be practical without cut- 
ting or perforation; (2) a current which is constant and uniform in 
volume under ail variations of load; (3) sparkless commutation; and, 
(i) as I infer from the évidence and spécification of the patent, wider 
range of the brushes; that is, greater variation in electro-motive 
force, or greater variation in load or working capacity. Prior to this 
patent the difflculty of sparks or flashes at the commutator was met 
— or the effect of sparks or flashes avoided — by brushes adjusted for 
variable overlap, by a construction whereby the segmentai subdivi- 
sions of the commutator were greatly increased in number, or by 
a provision for blowing out the sparks. As I gather from the testi- 
mony, there are from 10 or 12 to 16 or 18 commutator segments in 
the machine made by complainant, and the brushes used in connec- 
tion with such machine hâve a fixed overlap. The dynamo-electric 
machine constructed by défendant at the time this suit was brought 
was a conséquent pôle machine, with 96 segments on the commuta- 
tor. Each pôle pièce contained a eut or perforation in the center, 
on a line coïncident with a plane through the axis of the armature, 
and symmetrical with référence to said plane. The pôle pièces were 
not, however, shaped or eut pursuant to the method of the patent; 
81 F.— 13 
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nôr, apparently, were said pôle pièces, especially if the base or bed 
plate is to be considered, quite uniform in shape or volume of mag- 
netic material, or symmetrical with respect to each other. The ef- 
fect of the cutting in the case of the machine as made by défendant 
waa intended to be, and in fact was, to increaBe the volume or quan- 
tity of the current. A machine which, for instance, without the 
perforation, would yield a current of seven ampères, became, with 
the perforation, an eight-ampere machine. With the pôle pièces un- 
cut, the current would decrease from no load to full load. When 
perforated, the tendency of the current was to increase in volume 
from no load to full load. But in defendant's machine the cuts or 
perforations in the pôle pièces did not enlarge the working range or 
variation in electro-motive force, nor were they the means of secur- 
ing sparkless commutation. So much I gather more particularly 
from the testimôny of Clinton E. Woods, a practical electrician, called 
by both the parties as a witness. The iron ring or core of the re- 
volving armature is itself, as before suggested, a magnet. I gather 
from the testimony and the arguments that, when the machine is in 
opération, there results ont of the condition of the armature a mag- 
netic flow or current from the neighborhood of the forward tip of 
the pôle pièce along the adjacent armature core to the rear pôle 
tip; thence across the gap space; thence along the pôle pièce back 
to the forward tip; thence across the gap space to the armature core. 
The lines of force due to the field magnets, and which enter the arma- 
ture core, crossing the gap space from the center of the pôle pièce 
to the forward tip, and so proceeding by the armature core to the 
opposite pôle of the field magnets, are^ within the space along the 
armature core from the forward tip to the center of the pôle pièce, 
antagonized by the magnetic flow in the armature core already spoken 
of. There results from this antagonism what is called the "distor- 
tion of the field due to armature reaction." The field of force is thus 
narrowed and weakened, especially near the pôle tip, or the place of 
maximum commutation. The cutting or perforation in the pôle 
pièce interposes an additional résistance to that current, which is 
due to the magnetic condition of the armature; thus strengthening 
the field, and shifting it in the direction of maximum, and from the 
point of minimum, commutation. In this way the quantity or volume 
of the current in the external circuit, but not necessarily the work- 
ing range of the machine, is increased. Counsel for complainant say 
in their argument, in reply: 

"It wlll be seen that the perforation or slot In the pôle pièce obstructs or 
throttles the magnetic flux, or increases the magnetic reluctance; and there- 
fore it destroys, to a certain etxent, the effect of the magnetism of the arma- 
ture core. Now, the effect of the magnetism of the armature core is to neutral- 
ize the effect of the field magnet, and this neutralizing effect takes place at the 
tip of the pôle pièce [meaning the forward tip]. The resuit of this neutralizing 
or demagnetizing effect of the armature core magnet is to cause the magnetic 
flux In the viclnity of the tip of the pôle pièce [meaning the forward tip] to be 
much weaker than It should be. So the cutting of the slot in the pôle pièces, 
which destroys the effect of the magnetism of the armature core to a certain 
extent, by increasing the résistance of the magnetic circuit from one pôle to 
the other of the armature core, has the double effect of weakening the flelil 
magnet at the point where the field magnet tends to concentrate the lines of 
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force, and also to remove the antagonistle effect of the magnetism of the arma- 
ture core at the pôle tip [meaning the forward tip]." 

They say, further, in «xplaining the opération of the complainant's 
machine (and this is also in their reply argument) : 

"In the opération of a dynamo, the armature lines of force flowing through 
the pôle pièces, being of the same polarity as and opposite in direction to the 
lines of force, flowing from the pôle pièces through the armature, will repel the 
lield of force lines, and force them in the direction of rotation of the as-mature. 
This is called the 'distortion of the field of force due to armature réaction.' The 
effect of the distortion of the field of force is to concentrate the lines of force 
at the middle or central portion of the pôle pièces, and to materially diminish 
and weaken the lines of force at the forward tips of the pôle pièce, and by this 
we mean at the tip where the short-circuited coil enters when the brushes are 
adjusted for full load." 

The spécification of the Hochhausen patent, No. 404,848, dated 
June 4, 1889, contains the following statements: 

"The object of my invention is to • • • heighten the efficiency of 
dynamo-electric machines. My Invention also relates to the construction of the 
fleld-of-force magnet for dynamo-electric machines and motors, and, In some 
of its features, relates more espeelally to machines of the kind in which the 
field magnet is composed of two or more electro-magnets having their like pôles 
conjoined to form a magnetic fleld-of-force pôle [that Is, to conséquent pôle 
machines]." 

I quote further from the Hochhausen spécification: 

"In machines of this construction, lt is common to use as the pôle a mass of 
iron joining the ends of the magnets, and curved to form a proper pôle face 
for the armature rotating In proximity to it, Owlng to a reaction between this 
mass of iron and the armature of the machine, the Une of strongest magnetiza- 
tion and the Une of commutation are In ordinary machines shifted to a greater 
or less extent forward in the direction of rotation when the machine is in opér- 
ation. With field-of-force magnets, as ordlnarïly constructed, I hâve found 
that there is not, strictly speaking, a symmetrlcal magnetic fleld, and the 
brushes of the machine cannot be set exactly on a diametrical Une. My inven- 
tion conslsts of a field magnet having a perfectly symmetrical fleld produced 
in obvious manner; that is to say, by a symmetrical disposition of the masses 
of iron making up the field magnet or the framework with relation to the field- 
of-force pôles. Pièces or blocks of diamagnetie material-^such as brass, and 
indicated at F— serve to mechanically unité the juxtaposed pôle ends without 
furnishing any mass of magnetic material, which, as before explained, migùt 
give rise to a distortion of the magnetic field during rotation of the armature. 
The form of magnet shown and described gives great compactness, and at the 
same time a highly-intense magnetic field for the armature is obtained. lt 
will be seen that, from the construction just described, there is practically no 
mass of iron forming a pôle pièce for the machine that is not under the strong 
and direct influence of field-of-force coils; and it results, therefore, that, owing 
to the absence of the usual mass of magnetic material removed from the coils, 
but employed to join the pôle ends of the electro-magnets, the armature is less 
able to shift the Une of strongest magnetism in the direction of rotation." 

The slot or space in the center of the pôle pièces is also emphasized 
by Hochhausen in his second, third, and fifth claims, which are as 
follows: 

"(2) In a dynamo-electric machine or motor, a field-of-force magnet consisting 
of two electro-magnets, whose cores are curved in the arc of a circle which, 
prolongea, would pass through the center of the armature, and which magnets 
hâve their core ends of the same name magnetically distinct, so far as concerns 
union by a mass of nonmagnetic material, but held in proper proximity and prop- 
erly formed to constitute together a fleld-of-force pôle pièce. (3) In a dynamo- 
electric machine or motor, a field-of-force pôle pièce consisting of two magnet- 
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core ends of the same polarlty, arrangea In proximity, with the axes of the 
magnet cores at the end presented to the armature, forining substantially a 
perpendicular to the circle of the armature periphery, in combination with unit- 
ing pièces of nonmagiietic material, as and for the purpose described." "(5) In 
a dynamo-electric machine or motor, a field-of-force magnet composed of two 
eleetro-magnets whose like pôles are placed in proximity, but are magnetically 
disunited, in combination with the uniting diamagnetic block, and whose mag- 
netic axis continued from their pôle ends would eut the circular periphery of 
the armature at a right angle." 

It is said that the Hochhausen machine has no pôle pièces, and 
is thereby distinguished from the invention of the patent in suit. 
Pôle pièces. are naerely extensions of the magnet cores beyond the 
coils in order to form the concave or cylindrical space between the 
opposite pôles in which the armature may revolve. The windings 
in the Hochhausen machine are brought far towards the ends of 
the cores, and over the pôle pièces. In that machine the pôle pièces 
may be said to be rudimentary or initial, but they are there, and 
they are conséquent pôle pièces. If the ends were brought in con- 
tact; if the eut, which in that machine is on a Une coïncident with 
a plane through the armature axis, and symmetrical with référence 
to said plane, were not made; if the interposed strip were not non- 
magnetic, — the distortion of the fleld due to armature reaction would 
be présent in that machine. The slot fllled with the nonmagnetic 
material has distinctly the function of abating the armature reaction, 
as against the Unes of force between the fleld magnets, by inter- 
posing a résistance to the magnetic current in the armature core, 
and so of strengthening the field near the forward pôle tips. So far 
as I can flnd, there is not in the Hochhausen patent, or in any prior 
patent wherein slotted or perforated conséquent pôle pièces are 
shown, any suggestion that the slot or perforation is so made as to 
secure sparkless commutation, constant current, or wider variation 
in the range of the brushes. But, as said, strengthening the fleld 
by abating armature reaction, and so increasing the volume of the 
current, is the distinct purpose of the slot in the Hochhausen ma- 
chine; and this, as also noted above, is the function of the slot in 
the machine made by défendant when the suit was brought. In the 
machine as subsequently made by défendant, the pôle pièces are not 
perforated, nor are they eut out eccentrically, as described in com- 
plainant's patent. Moreover, the number of commutator segments 
is increased in the new machine from 96 to 132. It is not stated in 
the claim that the opposite pôles are uniform in volume, or sym- 
metrical in construction, with respect to each other. But the dia- 
grams seem to show that they are so made, and, from the require- 
ment that the armature is to be rotated in either direction, it might 
be plausibly concluded that the opposite pôles must présent to each. 
other faces of the same dimensions, and must be symmetrical in 
volume of magnetic material. On this ground, perhaps, the machine 
of défendant is also distinguished from that of complainant. How- 
ever, for reasons before given, and on what seems to me the best con- 
clusion from the évidence, I think the claim is so far limited by the 
prior art that the défendant does not infringe. The bill is there- 
fore dismissed for want of equity. 



NATIONAL FOLDING-BOX & PAPER CO. V. ELSAS. 19/ 



NATIONAL FOLDING-BOX & PAPER 00. T. ELSAS et at 
(Circuit Court, S. D. New York. May 26, 1897.) 

1. Patents— Power op Court to Incbeasb Damages. 

Under Rev. St. § 4921, the power of the court to increase the damages 
may be exercised in equity as well as at law. 

2. Same. 

Statntory authority to give treble damages inclucles authority to multi- 
ply or increase them to any amount less than treble damages. 
S. Same— Concealment of Books. 

In a case of deliberate infringement, the spiriting away by défendant 
of his books after decree against him, to embarrass the accounting, eon- 
stitutes good ground for imposing increased damages, under Rev. St. | 
4921. 

4. Same — Intebest. 

Interest cannot be added to the damages, from the filing of the Mil, be- 
fore a doubling of the damages by the court. 

This was a suit in equity by the National Folding-Box & Paper 
Company against Herman Elsas and others for infringement of a 
patent. The cause was heard on a motion by plaintiff to be allowed 
treble damages. 

Walter D. Edmonds, for plaintiff. 

Arthur v. Briesen & Harry M. Turk, for défendants. 

WHEELER, District Judge. This case shows deliberate infringt 
ment in attempted défiance of the plaintiffs patent, and spiriting 
away of the books of the défendants after decree, to the great embar- 
rassaient of the accounting. On settlement of the final decree the 
plaintiff moved for treble damages, and this motion has now been 
heard. The défendants insist that damageB can only be trebled or 
increased at law, which at some time may hâve been true; but the 
présent statute seems to fully provide for this. Rev. St. § 4921. 
The master has reported damages, not profits, and seems to hâve been 
driven to that aspect of the case, and hampered there in finding 
full damages, by the acts of the défendants in concealing their books. 
In view of this situation, this seems to be a very proper case for 
the application of this statute, and for an increase of damages under 
it. Authority to treble, of course, includes authority to multiply, 
or increase, to any amount within what trebling would reach. From 
the nature of this allowance the award does not rest upon, but must 
go beyond, actual damages capable of légal proof, and rest largely 
in diicretion, like exemplary damages in actions at law. Upon con- 
sidération of the conduct of the défendants hère the damages re- 
ported, $382.90, are doubled, making $765.80. The plaintiff has sub- 
mitted a computation inclnding interest on the damages found from 
the bringing of the bill, which amounts to $122.34, and would make 
the damages found $505.24. To double this would double interest, 
which would not be lawful, even if the interest was allowable. But 
while lapse of time and what money would bring at interest may be 
considered in assessing damages for an injury done considerably be- 
fore, interest upon unliquidated damages does not seem to be allow- 
able before verdict, judgment, or decree. Silsby v. Foote, 20 How. 
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378; Mowry v. Whitney, 14 Wall. 620; Littlefield v. Perry, 21 Wall. 
205. The interest might be considérée! in multiplying or otherwise 
increasing damages within the limit, but, as such, it does not seem 
to be a proper foundation for such a proceeding. The damages found 
seem to be the proper damages to be multiplied, or added to. De- 
cree for damages found, $382.90, doubled to f 765.80. 



EVANS et al. v. SUBSS ORNAMENTAL GLASS CO. et aL 

(Circuit Court, N. D. Illinois. February 8, 1897.) 

Patents for Inventions — Glass Chipping — Novelty. 

The Evans patent, No. 494,999, for an alleged improvement in the art of 
chipping glass, consisting in applying to clear glass a pattern of oiled 
paper or other flexible material, then submitting the glass and pattern suc- 
cessively to the sand-blast and the hot-chipping compound, and finally re- 
moving the pattern and hot-chipping compound together, is void for want 
of novelty, in view of the prior state of the art. 

In Equity. Suit by Samuel Evans and others against the Suess 
Ornamental G-lass Company and others. 

Charles P. Brown, for complainants. 
Coburn & Strong, for défendants. 

GrEOSSCUP, District Judge. The bill is to restrain infringe- 
ment of letters patent No. 494,999, issued to Evans, as the inventor, 
and Rawson, as assignée of one-half interest, under date of April 4, 
1893. The patent relates to an alleged new and useful improvement 
in the process of chipping glass. The art of ornamenting glass 
either by sand-blasting or chipping is of some years' duration. Sand- 
blasting seems to hâve corne flrst, and was effected by exposing the 
clear glass to the action of sand blown in against it by strong cur- 
rents of air. The glass was thus made semi-opaque, and answered 
many purposes, such as interior doors, partitions, etc. In time, the 
desirability of further ornamentation of such glass led to this further 
treatment : The clear glass was covered with a varnish, or with pa- 
per by means of some adhering material, on which were eut out pat- 
terns, such as were wished, passing the glass with such patterns 
through the sand-blast, with the resuit that the portions uncovered 
were mottled or blasted, while the portions covered remained clear. 
The chipping of glass is, in some respects, an improvement upon 
sand-blasting, and was brought about by a treatment as follows: 
The clear glass was flrst sand-blasted , then spread over its rough- 
ened surface with warm glue. Grlue drying under heat contracts, 
while glass under heat expands. Thus, the two materials, in ad- 
hésion to each other, had, under heat, the opposite tendencies of con- 
traction and expansion. This results in portions on the surface of 
the glass giving way, leaving it with a chipped or mottled appear- 
ance. 

The object of the complainants' patent is to apply to this art, thus 
developed, such treatment as will chip, as the glass had formerly 
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been sand-blasted, into letters or ornamental portions. The resuit 
attained is tliat the surface of a sheet of glass may be partially 
chipped, partially sand-blasted, and partially left clear, under any 
pattern desired; the several portions being separated from the others 
by clear lines of démarcation. The so-called "invention" consists 
in applying to the clear glass a pattern of oiled paper or other 
flexible material, calculated to resist the action of the sand-blasting 
process, as well as the action of the hot-chipping compound, such as 
hot glue; then submitting the glass with the pattern thereover suc- 
cessively to the sand-blast and the hot-chipping compound; and then 
raising the pattern from the glass, together with the hot-chipping 
compound thereover, leaving the balance of the glass over which the 
pattern is not spread to be chipped by the compound in the usual 
way. 
The claims are as follows: 

"(1) The process of chipplng glass, which consists in covering the surface 
of the glass with a thin film of soap, in applying a pattern thereover adapted 
to resist the action of a sand-blast process, of removlng the film of soap ex- 
posed in the openings of the pattern, in subjecting the glass with the pattern 
thereon to the sand-blast process, in applyîng a glass-chipping compound in a 
liquid condition to the surface of the glass and the pattern thereon, In lifting 
the pattern off the glass, together with the chipping compound thereover, while 
such chipping compound is in a liquid condition, and in allowing the chipping 
compound to dry in the ordinary way, substantially as described. 

"(2) The process of chipping glass, which consists in covering the surface 
of the glass with a coating adhering to the glass sufflciently well to form a 
means of attaching a flexible pattern thereover, and adapted to form a coating 
protectlng the glass from the action of a glass-chipping compound when inter- 
posed between the glass and such glass-chipping compound, in applying a 
flexible pattern thereover adapted to resist the action of the sand-blast process, 
in subjecting the glass with the pattern thereon to the action of the sand-blast 
process, in coating the entire surface of the glass with a glass-chipping com- 
pound in a liquid condition, in removing the flexible pattern from the glass, 
together with the glass-chipping compound thereover, while the glass-chipping 
compound is in a liquid condition, and in allowing the glass-chipping compound 
to dry in the ordinary way, substantially as described." 

It is difficult to understand in just what respect the novelty of the 
process is claimed to réside. The gênerai art is old. The use of 
soap or other coating suited to holding the pattern to the glass is not 
a patentable élément. Its office hère is the same as its office in 
many other arts. The mère application of a pattern, independently 
of its material, is derived from the previous art of ornamenting glass 
in process of sand-blasting. The removing of the film of soap or 
other material is certainly not new. The application of the chip- 
ping compound was in the previous art, and its application in a 
liquid condition seems necessarily in such art. The lifting of the 
pattern off the glass, together with the chipping compound there- 
over, was also done in the previous sand-blasting ornamentation. 
I can only see two possible features of novelty in this process, — the 
material of the pattern, and the condition of the chipping compound 
when the pattern is lifted up. It was not seriously contended that 
the application of oiled paper to this process was a departure in- 
volving inventiveness. Many other material s will answer the same 
purpose as oiled paper, and, what is more, the claim is not resting 



200 81 FEDERAL REPORTER. 

upon oiled paper, but upon any material suited to resist the action 
of the sand-blast process. This is too broad to cover any particular 
material, and is so broad that it covers material formerly used in 
patterns applied to glass undergoing the sand-blast process. 

Much stress at the argument was laid upon the contention that. 
the chipping compound or glue was in just such condition of self- 
cohesion that when the pattern was lifted up, cutting through the 
glue substance, the glue vvould neither be so liquid as to run over 
the adjoining space, nor so solid as to break along irregular lines. 
This is, at most, the discovery of a suitable condition for the lifting 
of a pattern, and is not the description of any new material, or new 
method of making such material, or new way of treating such ma- 
terial. Neither do I think that it évinces invention. The pattern 
being on the glass underneath the warm glue, and the want being 
seen, namely, a clear-cut edge, almost any mechanic would conclude 
that a condition of either too much fluidity or too much solidity 
would impair the resuit. 

I refrain from holding whether, if ail the claims of the complainant 
were assumed, a process could be sustained under the Locomotive 
Works Case, 15 Sup. Ct. 745, for the reason that, in accordance with 
the foregoing conclusion, such opinion is immaterial. The bill will 
be dismissed. 



WILLIAMS v. AMERICAN STRING WRAPPER CO. et aL 

(Circuit Court, N. D. Illinois. April 19, 1897.) 

Patents — Invention — Strino Wrappers. 

The Williams patent, No. 558,244, for an improvement in string wrappers, 
consisting in cutting into the wrapper on both sides of the end of the 
string, to facilitate getting hold of the string, is void for want of invention. 

This was a suit in equity by Benajah Williams against the Amer- 
ican String Wrapper Company and others for alleged infringement 
of a patent. On final hearing. 

Brown & Darby, for complainant. 
Poole & Brown, for défendants. 

G-ROSSCTJP, District Judge. The bill is to restrain infringement 
of letters patent No. 558,244, granted April 14, 1896, to complain- 
ant, for improvement upon string wrappers. The most obvious way 
of putting a wrapper upon a newspaper was to wrap it round and 
round until the edge of the wrapper was reached, and then paste it 
down with mucilage or some other préparation. The difflculty of 
opening such a wrapper, however, early led to the following im- 
provement: A string or thread was inserted in the wrapper, far 
enough back from the outer edge to escape the paste or mucilage. 
The person desiring to open the wrapper took hold of the end of 
this string, and pulled, tlms causing it to eut as a knlfe, severing 
the wrapper behind the section that was pasted down. Many ex- 
pédients were adopted to more readily enable the person operating 
to get hold of the string. One was to knot the string at its end. 
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Another was to allow it to project beyond the edge. Another was 
to eut ont the wrapper on either side of the end, leaving a projec- 
tion of the string flush with the edge. The patent under consid- 
tration introduces another expédient, namely, the cutting into the 
wrapper on both sides of the end of the string, so that, by meana 
of the finger, the end of the string may be readily lifted. This ex- 
pédient was probably new, and is doubtless useful, but I cannot 
bring myself to think that it évinces invention. It is true that in 
Bmall things the advances must likewise be small, but smallness and 
obviousness, as applied to such advanees, are not identical terms. 
The patent is, in my judgment, void for want of invention. The 
claim based on estoppel is not, in my judgment, sustained. The 
bill will therefore be dismissed. 
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(Circuit Court of Appeals, Second Circuit May 26, 1897.) 

L Patents— Invention— Combinations— Grain Elevatohs. 

The Dunbar reissue, No. 10,521 (original No. 264,938), for an Improvement 
In grain elevators, and consisting in a oombination whereby a portable ele- 
vator tower is arrangea to be moved along in front of the elevator, so as 
to reach the différent hatches of the vessel, and so that two elevator legs 
may be simultaneously used, Is void for want of invention, and as being the 
resuit of mère sélection by the skilled mechanic of existing déviées, and 
applying them to their appropriate uses, with modifications of détail to fit 
them for the new environment. 75 Fed. 567, reversed. 

2. Same. 

The circumstance that the same congrégation of devices has never been 
assembled in the new location is not eontrolling, and is often of little value 
in determining the question of patentable novelty. Their assemblage may 
be nothing but an instance of a double use, and, when they require spécial 
adaptation to the new arrangement and occasion, it still remains to Inquire 
whether this has required invention. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

George L. Lewis and Edmund Wetmore, for appellants. 
Rogers, Locke & Milburn, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This appeal présents the question of 
the patentable novelty of the apparatus described and claimed in 
reissued letters patent No. 10,521, dated September 16, 1884, to 
Robert Dunbar. The subject of the patent is a portable elevator, 
adapted for use, in connection with an ordinary grain elevator, for 
unloading grain from vessels. The ordinary grain elevator is a 
warehouse having a tower equipped with a leg carrying an endless 
chain and buckets, an engine, and other connections for raising the 
grain from the hold of the vessel or other réceptacle to the upper 
part of the warehouse. The leg is constructed to swing out at the 
bottom at a greater or less angle, and to be lowered so that the 
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bùekets, as they are carried around the endless chain, dip into the 
grain, and carry it up to any desired height. As the buckets turn 
over at the top, they empty the grain into any desired hopper or 
réceptacle, from which it is distributed by troughs or other devices 
into the various parts of the storehouse. When thus constructed, it 
was necessary to bring the hatch of the vessel to be discharged to 
the leg, and, when the grain was discharged from one hatch, it was 
necessary to move the vessel to bring the other hatch to the leg. 
Dunbar conceived the idea of making an accessory elevator, which 
could be moved so as to reach the différent hatches of the vessel, 
and discharge the grain into the warehouse. By using such a con- 
trivance, it would be unnecessary to move the vessel, and both 
hatches could be discharged, if désirable, at the same time. 

The patent describes the ordinary grain elevator or tower, with 
apparatus for transferring the grain to the warehouse, "constructed 
and arrangea in the ordinary way." The portable elevator tower, 
as describéd, is the ordinary elevator placed upon wheels and a track, 
and equipped with devices for moving it along the front of the ware- 
house in order to place it in the desired position opposite the hatch 
of the vessel, and with devices for fastening it to the building. The 
devices for moving the tower over the track consist of a chain or 
cable anchored at both ends, and connected with the druni of a 
windlass rotated by worm gear, so that upon turning the windlass 
one part of the chain is wound upon the drum and the other part 
is paid out. Those for fastening it to the building consist of two 
cables or guy ropes extending from the upper part of the warehouse 
to one of the upper floors of the tower, and passing downward over 
pulleys to the drum of a windlass on one of the lower floors of the 
tower. The windlass by which the guy ropes are paid out or tight- 
ened is describéd as being similar to that which is used for moving 
the tower. The building is provided with a trough, extending hori- 
zontally along its front, to receive the grain from the portable ele- 
vator at any desired point. 

At the time of the alleged invention, portable elevator» were old, 
and were of many varieties. One forai of such elevators is shown 
in the patent to Walsh of August 20, 1878, arrangea for taking the 
grain from the hold of a canal boat or vessel, and elevating it into a 
loft in a store room, or transferring it into the hold of another vessel. 
They were old when supported on flanged wheels and moved upon 
a track. The patent to Sykes of October 12, 1869, describes one 
for transferring grain, arrangea upon truck wheels so that it may be 
moved on a track of a railroad, and the grain elevated from one ré- 
ceptacle and transferred to another. Another form is describéd in 
the patent to Mennell of January 11, 1881, for transferring coaJ 
from holds of vessels, and discharging the same into cars, barges, or 
other réceptacles, the frame of which is provided with wheels, and 
adapted to run on a track. The mechanism for moving large struc- 
tures was old, and had been employed in analogous structures. The 
English patent to Curtiss of January 21, 1853, shows a portable 
structure for elevating earth in the same way that grain is elevated ; 
the structure being supported on wheels moving on rails, and being 
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moved backward and forward by apparatus substantially the same 
as that described in the patent in suit, — the ordinary windlass en- 
gaging with a cable anchored at each end. Dunbar contemplated 
making his portable elevator a high one, capable of emptying its 
contents into one of the stories of the many-storied grain elevators 
of Buffalo, but the patent is not limited to such an elevator. The 
descriptive parts, and some of the claims, though more directly ad- 
dressed to such an elevator, are applicable to one of any height or 
size. When the elevator is not a high one, the devices for securing 
it to the main building could be dispensed with; and, if any at ail 
should be needed, those of the simplest kind could be used to tie the 
two structures together. 

In the claims of the patent the portable elevator is named as an 
"elevator tower," but the structure is termed in the description "an 
elevator or elevator tower," and both ternis mean the same thing. 
The claims are as f ollows : 

"(1) In an elevator tower, the eombination of the mechanism, substantially 
as described, for moving lt horizontally back and forth, with the gearing, N, 
drums, N', and cables, O, for securing it at any point to which it may be 
moved. 

"(2) A movable and adjustable elevator tower, arranged upon wheels, and 
provided with the cables, O, gearing and drums or pulleys, N, N', and a grain 
spout, R, in eombination with a main stationary elevator building, R', having- 
a long, horizontally arranged trough, S, to receive the grain from any point 
to which the elevator tower may be adjusted. 

"(3) The eombination of the main stationary elevator, and the movable ele- 
vator tower, A, having wheels adapted to tracks In front of the main building, 
substantially as specified, whereby two elevators may be operated at the same 
time, so that a stationary elevator may be used in one hatch, while the mova- 
ble elevator may be adjusted to operate in another hatch, substantially as 
specified. 

"(4) The eombination of a movable elevator tower, having wheels adapted 
to tiracks, with a rope or chain, G, G', anchored at both ends, and passing 
around a drum or pulley, and with gearing through the médium of which the 
said drum may be rotated, substantially as set forth. 

"(5) The eombination of the stationary elevator, R', a movable elevator tow- 
er, ropes or cables Connecting the two, and mechanism as shown, whereby said 
ropes may be tightened and loosened, ail substantially as described." 

Concededly, Dunbar is entitled to the crédit of originating the 
conception of using a second elevator as an adjunct of the ordinary 
grain elevator, which could be moved so as to reach the différent 
hatches of the vessel, and discharge into the main elevator; but his 
right to a patent cannot rest upon this conception alone. It must 
rest upon the novelty of the means which he contrived to embody 
the conception, and to carry it into practical application. He ei- 
fected a new organization of a portable elevator, but if this did not 
involve invention, but was that which could hâve been done by the 
skilled mechanic by selecting known devices, applying them to their 
appropriate uses, and introducing such modifications of détail to fit 
them for the new environment as would be dictated by expérience 
and good judgment, the patent cannot be sustained. 

It is manifest from what has been said of the prior state of the 
art that what Dunbar did was to adapt well-known devices to the 
spécial purpose to which he contemplated their application. The 
elevator, with ail its equipment for reaching, raising, and transfer- 
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ring grain, was ât hand. Various forms of portable elevators, car- 
ried by wheels and moved upon tracks, were at hand. To adapt 
his elevator to the new occasion, it was necessary that a track 
should be located in such relation to the warehouse that the elevator 
could be moved upon it back and forth to reach vessels lying at the 
dock, and discharge their contents into the warehouse. The devices 
known to builders and in common use for moving similar structures 
were at hand, and it was only necessary for him to sélect them 
with référence to the particular structure to be moved. It was 
necessary to sélect a more powerful windlass and a stronger cable, 
if he proposed to move an elevator of large size and weight, than 
would be required to move one of smaller size and weight. It was 
necessary that appropriate fastening devices should be selected to 
secure the elevator to the warehouse when doing its work of dis- 
charging from the vessel, and thèse were at hand, in great variety 
of forms. It was also necessary that a réceptacle for the grain at 
the warehouse should be provided, which could be reached by the 
discharging spout of the elevator. 

We are unable to donbt that ail thèse things were within the 
range of ordinary mechanical skill, and that they could hâve been 
suggested and constructed by any compétent builder, and that what 
Dunbar did was merely to exercise the common skill of the calling 
in locating his track, and selecting his moving and fastening devices, 
and in arranging the proportions and subsidiary features of his 
portable elevator to correspond with those of the warehouse. The 
fastening devices which he employed hâve no spécial novelty, if in- 
deed, they are of any utility except when the movable elevator is a 
tall one. Hooks would hâve answered as well, and upon the tall 
elevator of the défendants hooks are used. Any intelligent man 
would hâve known that, if a tall elevator were to be used, it would 
be expédient to attach the structures together at the upper part. 
The trough which he placed along the front of the warehouse was 
the réceptacle most obviously convenient, and in common use in the 
grain elevators for distributing the grain to différent parts of a 
building. It certainly did not involve inventive skill to place it on 
the outside of the building, within reach of the spout of the portable 
elevator. 

We are not unmindful of the advantages which hâve resulted from 
the new organization of the elevator described in the patent, but 
we are unable to doubt that the improvements of Dunbar were 
but the work of an intelligent builder. When, in the évolution of 
grain elevator construction, their desirability became manifest, it 
did not require genius or inventive faculty to create them. As was 
said in Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. Ot. 225, the 
process of development "créâtes a constant demand for new appli- 
ances, which the skill of ordinary head workmen and engineers is 
generally adéquate to devise, and which, indeed, are the natural 
and proper outgrowth of such development." 

The learned judge who decided the car se in the court below said: 

"Unquestionably, the methods adopted by the inventor to carry out his con- 
ception, considered separately, were old, but the combinations were new, 
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Wheels, tracks, spouts, windlasses, troughs, and guy ropes were undoubtedly 
well known, but no one had ever assembled them in congeries producing a 
movable elevator tower." 

The circumstance that the same congrégation of devices has never 
been assembled in a new location is not controlling, and is often 
of little value in determining the question of patentable novelty. 
Their assemblage may be nothing but another instance of a double 
use, and, when they require spécial adaptation to the new arrange- 
ment and occasion, it still remains to inquire whether this has re- 
quired invention. "It rarely happens that old instrumentalities are 
so perfectly adapted for a use for which they were not originally 
intended as not to require any altération or modification. If thèse 
changes involve only the exercise of ordinary mechanical skill, they 
do not sanction the patent; and, in most of the adjudged cases 
where it has been held that the application of old devices to a new 
use was not patentable, there were changes of form, proportion, or 
organization of this character which were necessary to accommo- 
date them to the new occasion." Aron v. Kailway Co., 132 U. S. 90, 
10 Sup. Ct. 24. 

We conclude that the patent is void for want of novelty, and that 
the decree should be reversed, with costs, and with directions to dis- 
miss the bill. 



PEDBRSON v. JOHN D. SPRECKELS & BROS. CO. 
(District Court, N. D. California. May 24, 1897.) 

No. 11,212. 

Towase— Injury to Mate of Tow— Liabilitt of Tug OWnbrs. 

A sohooner was taken in tow by a tug. The mate of the schooner super- 
intended the fastening of the Une on the schooner, and caused it to be passed 
through the breast chock instead of the f orward chock, and made fast to 
the pawl bitt, Instead of to the windlass bitt, which would hâve given a 
straighter lead, and been in accordance with better seamanship. In the 
towing, the breast chock gave way, and the rope struck the mate, throwing 
him against the capstan, and breaking his leg. Held, on the évidence, that 
the breaking of the chock was due to this manner of fastening, and not to 
excessive speed of the tug, and that the tug owners were not liable. 

Libel in personam to recover damages in the sum of $20,000 for 
alleged négligence in towing the schooner S. Danielson at an ex- 
cessive speed, thereby breaking the breast chock on the schooner, 
and throwing the libelant against the capstan, breaking his leg. 

H. W. Hutton, for libelant. 

Delmas & Shortridge, for respondent 

MOEROW, District Judge. This is a libel in personam by Louis 
A. Pederson to recover damages in the sum of $20,000 from the John 
D. Spreckels & Bros. Company. The libelant was the mate of the 
schooner S. Danielson. At the time of the accident, which occurred 
on the morning of the 6th of August, 1895, the schooner was being 
towed in the waters of the Santa Barbara Channel by the tug 
Vigilant, owned by the respondent. The towline was made fast to 
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the pawl bitt, and had been passed through the side or breast chock 
on the port bow. There were two choeks on the port bow, — the 
f orward ai <ï side or breast chock. On the starboard side, there was 
only one chock, — the breast chock. What had become of the for- 
ward chock, or how it had been removed, does not appear. The li- 
belant, as mate of the schooner, had himself supervised the manner 
of making the towline fast to the schooner, and at the time of the 
accident was standing between the bitt and the chock, on the inboard 
side of the towline, engaged in parceling the line. The towing had 
been going on for a short period of time, variously estimated by the 
witnesses at f rom 4 to 20 minutes, when the chock through which the 
line had been passed broke or was carried away, and libelant was 
struck by the line, thrown against the capstan, and his leg broken. 
That limb was so severely injured that amputation was made neces- 
sary. It is claimed on behalf of the libelant that the accident was 
caused by the négligence of those in charge of the tugboat, in towing 
at such an excessive speed that the chock through which the towline 
had been passed was pulled in two, thereby causing the towline to 
catch libelant's leg and throw him against the capstan, resulting in 
the serious in jury referred to. The respondent dénies any négligence 
in towing at an excessive speed, and claims that the accident was 
caused primarily by the contributory négligence of the libelant him- 
self, to which the bad steering on the part of the schooner, as con- 
tended, also contributed. The questions involved are purely of fact, 
and involve, to a great degree, the credibility of the witnesses on both 
sides. The flrst question is as to whether the line was made fast 
properly to the schooner by those on board of her, who were acting 
under the mate's orders. Evidence was introduced on behalf of the 
respondent tending to show that when a line is made fast to the pawl 
bitt, as it was in the case at bar, it should be passed through the for- 
ward chock; and, if it is made fast to the windlass bitt, it should be 
passed through the side or breast chock. It is considered better sea- 
manship to pursue this method,, for the reason that the lead will be 
more straight, and the strain on the chock and the lead itself less. 
In the case at bar, as previously stated, the towline was passed 
through the breast chock, and made fast to the pawl bitt, which was 
not in accordance with good seamanship. As it was made fast to 
the pawl bitt, it should hâve passed through the f orward chock, or, 
being placed through the breast chock, it should hâve been made fast 
to the windlass bitt. Either one of thèse ways would hâve obviated 
the unequal and unnecessary strain which results when the line is 
passed through and made fast as it was in this case. As this was 
done under the orders of the libelant, who himself supervised making 
fast the vessel's end of the towline, it results that, if the carrying 
away or breaking away of the breast chock was caused proximately 
by the unequal and unnecessary strain placed upon it, this would 
debar the libelant from recovering any damages for his injuries from 
the respondent company, for the reason that he contributed to the 
accident and injury to himself. Aside from the fact that the libel- 
ant personally directed how the towline should be made fast to the 
schooner, it is well settled that the tow is generally held responsible 
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for the management of her end of the towline. As was said in The 
Merrimac, 2 Sawy. 586, 17 Fed. Caa. 126: 

"While in this case the tow had her master and crew on board, yet they had 
nothing to do with the navigation of either vessel, except to steer the tow in 
the wake of the tug, to work her pump, and handle her end of the towline." 

See, also, upon the gênerai duties of the tow, The Margaret, 5 Biss. 
353, 16 Fed. Cas. 713; Sproul v. Hemmingway, 14 Pick. 1; The 
Ciampa Emilia, 46 Fed. 866; The Jacob Brandow, 39 Fed. 831; The 
Invertrossachs, 8 C. C A. 87, 59 Fed. 194. 

I am convinced, from the évidence, that the manner in which the 
towline was made fast, and passed through the breast chock on the 
schooner, was what caused the unequal strain on the chock and car- 
ried it away. It is, however, strenuously contended by counsel for 
the libelant that the efficient and proximate cause of the breaking 
or carrying away of the breast chock was the excessive speed at 
which the tug was towing the schooner. Testimony was introduced, 
in support of this contention, tending to show that the tug was going 
at the rate of 9 to 10 miles an hour, and that this speed, under the 
circumstances, was excessive, and caused the breaking of the chock. 
This testimony, however, is flatly contradicted by witnesses on behalf 
of the respondent, whose testimony strongly tends to show that the 
tug was»going no f aster than six or seven miles an hour, and that this 
rate, under the conditions of weather then prevailing, was reasonable 
and proper. The weather was calm and pleasant; the water 
smooth. The schooner's register was 87 tons gross, 83 tons net, 
91.9 feet in length, 27.6 feet in breadth, and 6.8 feet in depth. On 
this particular occasion she carried 5 tons of iron. She was about 
10 years old. Whether or not there was anything f aulty about the 
chock itself, does not appear from the évidence. It seems, however, 
that the forward chock on the starboard bow was gone. When this 
happened, or what caused its disappearance, does not appear. Upon 
the whole of the évidence presented on this point, I am inclined to 
accept the testimony of the witnesses for the respondent as being 
more reliable and accurate. It is true that there are some discrep- 
ancies and contradictions in the testimony, but, upon the whole of 
the évidence, I corne to the conclusion that the tug was going not 
more than seven miles an hour, and that this, under the circum- 
stances then prevailing, was not an unreasonable and improper rate 
of speed, and was not the proximate cause of the breaking of the 
breast chock. It is further claimed by respondent that bad steering 
by the captain of the schooner, who was in charge of the helm, con- 
tributed to the breaking of the chock, by increasing the strain there- 
on. But, however that may be, 1 am satisfled that the accident was 
due, for the most part, to the manner in which the line was passed 
through the breast chock, and made fast to the pawl bitt. There is 
no question as to the sufflciency or stability of the rope. To whom 
it belonged, — whether to the schooner, or to the California Iron & 
Wrecking Company, — is not entirely clear; but one thing is certain, 
and that is that it did not belong to the tug. It was a new rope, 
having been used but a few times before this occasion. It broke 
some 15 minutes after the accident which befell the libelant. Coun- 
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sel for libelant daims that this indicates that the tug was going at an 
excessive speed, for the reason that a new rope would not break un- 
less the strain upon it were of an extraordinary nature. But there 
is testimony which tends to show that the rope, after the chock 
broke, was subjected to chafing, and that its breaking was caused by 
this fact, and not from any great or extraordinary strain placed upon 
it by towing at an excessive speed. 

Counsel for libelant has cited many cases to support his conten- 
tions. I fail, however, to see how any of them can be deemed ap- 
plicable to the facts of this case. There can be no question about 
the gênerai principles applicable to the case at bar. In the first 
place, it is well settled that tugs engagea in towing vessels are not 
common carriers; that they are not insurers, but are bound simply 
to use ordinary care and skill in towing. The Webb, 14 Wall. 406; 
The Margaret, 94 TJ. S. 494. In the second place, the burden is cast 
upon the libelant to show, by a fair prépondérance of évidence, that 
the respondent has been guilty of négligence which proximately 
caused the accident and injury to libelant. Shear. & B. Neg. §§ 12, 
14. No presumption of négligence can fairly be said to arise in this 
case from the mère fact that the libelant was injured. This is not 
a case where it can fairly be predicated, from the évidence, that the 
thing which caused the injury to libelant was under the management 
or exclusive control of the respondent, bringing the case within the 
rule laid down in Byrne v. Boadle, 2 Hurl. & O. 722; Scott v. Docks 
Co., 3 Hurl. & O. 596, 601; Kearney v. Eailway Oo., L. B. 5 Q. B. 411; 
s. c, afflrmed L.R6Q. B. 759; Howser v. Railroad Co., 80 Md. 146, 
30 Atl. 906; Dixon v. Pluns, 98 Cal. 384, 389, 33 Pac. 268. The acci- 
dent and injury took place on board the schooner, and not on the tug. 
The towline was furnished by the vessel, and not by the tug; and it 
was made fast under the directions and personal supervision of the 
libelant, the mate of the schooner, and not by virtue of any order, 
supervision, or advice from those having charge of the tug. Upon 
the entire évidence in the case, I am of the opinion that the libelant 
has failed to prove by a fair prépondérance of évidence that the tow- 
ing of the schooner by the tug Vigilant was négligent, and was the 
efficient, proximate cause of the accident and injury which befell the 
libelant The libel will be dismissed, with costs. 



HURLBUT et al. v. TURNURE et al. 
(Circuit Court of Appeals, Second Circuit May 26, 1897.) 

1. Général Average— -Short Coal Supply— Responsibility of Ship. 

A mère deficiency of flye or even ten tons, below the customary and 

probably adéquate supply of coal for the eontemplated voyage, does not 

' maire the ship an insurer against damages, so as to exempt the cargo 

from a gênerai average charge in respect to damages not arising from thé 

deficiency. 76 Fed. 587, afflrmed. 

2. Samb — Port of Refuge Expansés. 

A steamship which fails to take the customary supply of coal for the 
voyage irmst be presumed to voluntarily assume the risk of putting into 
a port of refuge to complète her supply; and she will therefore be charge- 
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able with the port of refuge expenses, even lf, as It turns out, she would 
bave been obligea, because of delays from adverse storms, to seek such 
port for a further supply, though she had started with the uaual quantity. 
76 Fed. 587, affirmed. 

8. Samb — Bill of Lading. 

A provision in the bill of lading authorizing the yessel to "call at any 
port or ports whatever" does not enable her to escape responsibility for 
the expense of putting ihto a port of refuge, in conséquence of havïng 
taken an inadéquate coal supply. 76 Fed. 587, affirmed. 

4 SaMe. 

A steamship bound from a Ouban port to New Tork had but 9% days* 
supply of coal, whereas the customary supply was for 10 days. Ordinarily, 
the voyage would hâve taken 8 days, but she encountered a Jjurricane, 
whieh delayed her so that she was obliged, from lack of coal, to put into 
Newport News, whicb she reaehed in 12 days, having consumed considér- 
able quantités of ship's materials and cargo. The bills of lading author- 
lzed her to call at any port or ports whatever. HeU, that the ship must 
bear, as particular average, the expense of putting into Newport News, 
and also the loss of ship's materials and cargo during the tiroe the coal 
she ought to hâve taken would hâve lasted, but that the remainder of 
the loss was a gênerai average charge. 76 Fed. 587, affirmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Convers & Kirlin, for libelants. 

Edmund L. Bayliss and Walter F. Taylor, for respondents. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The steamship Dunedin, upon her voyage from 
Cienfuegos, Cuba, to New York, in October, 1891, encountered very 
severe weather, and was compelled to put into Newport News for 
coal. Before she reaehed that port, she had burned some of her ma- 
terials and some of her cargo for fuel. The libel was brought be- 
fore the district court for the Southern district of New York upon a 
gênerai average bond to recover the respondents' share of a gênerai 
average assessment made urcon the steamship and her cargo for the 
expenses thus thrown upon each, and for the port of refuge expenses 
The bill of lading of the respondents' sugar contained a clause au 
thorizing the vessel to call at any port or ports for any purpose. 

The f actB in regard to the voyage and the seaworthiness of the ves 
sel are accurately stated by the district judge, as follows (76 Fed 
587): 

"The steamer left Ouba on the 3d of October, wtth a cargo of merchandise 
including sugar of the respondents and others. An ordinary passage with her 
cargo, and in the probable condition of her bottom (not newly scraped), would 
hâve been eight days, or a few hours over, excluding any specially unfavor- 
ablé weather. Her consumption of coal was 12 tons per day; and the évi- 
dence does not warrant my finding that on leaving Cienfuegos she had over 
115 tons,— a supply for, say, 9% days. She was 12 days, howevtir, in reaching 
Newport News, still 1 day's sail from New York. On the 4th of October 
(the second day out), on rounding St. Antonio, she met head winds and seas, 
and on the 9th and lOth a northeast gale. This, on the llth, became a hurri- 
cane, which contimied through the I2th and 13th, and carried her back on 
her course, so that she was unable to reach Newport News until the 15th 
of , October. On the morning of the llth, with only 18 tons of coal left, rhe 
ehgineer began to use ashes and ship's material along with 1Jhe coai, and on 
the 12th, with but 12 tons of coal remaîning, the use of sugar as fuel, along 
with coal, began. During the last half day, on the 15th, before reaching 
81 F.-14 



210 81 FEDERAL REPORTER. 

Newpert NeWB, only sugar fuel, according to the captain's testimony, was 
used." : ' 

We agrée with the district judge in his further finding that 115 
tons of coal was not a reasonable supply for the voyage, at that sea- 
son of thé year, from Cienfuegos to New York, but that 10 days' 
supply, or 120 tons, should hâve been taken in order to comply with 
the demands of reasonable prudence. The assessment which had 
been made charged the cargo with the value of ail the ship's mate- 
rial and sugar which had been used as fuel, and with the port of 
refuge expenses. The respondents' share amounted to $473.01. The 
ship wafc 12 days in reaching Newport News, with 9£ days' supply 
of coal, when she should hâve had 10 days' supply. The district 
judge refused to allow the expenses of going into Newport News, and 
charged agàinst the ship one-fifth of the value of the burned sugar, 
ship's material, and oil which were consumed for fuel, and of the 
damage to other sugar incident to getting fuel out of the hold during 
the hurricane. He was of opinion that this one-fifth represented 
the damage resulting from her failure to take in 10 days' supply, and 
that "the residue, équivalent to 2 days' consumption of fuel, with 
the incidental damage to other bags, remains a proper subject of gên- 
erai average," excluding, however, the expenses of putting into New- 
port News. A restatement of the gênerai average upon thèse prin- 
cipes made the amount of $ 369.86 due, as principal, to the libelants 
from the respondents. From the decree of the district court for the 
payment of that sum, interest and costs, each party appealed, and 
each was dissatisfled with the district judge's conclusions of fact. 
But, if those conclusions were correct, the libelants were of opinion 
that the expenses incident to putting into Newport News, as well as 
the value of ail the consumed materials and cargo, should be charged 
in gênerai average, while the respondents urged that, inasmuch as th.e 
vessel put to sea in an unseaworthy condition, none of the expenses 
were chargeable, and that, if an apportionment of the loss might be 
proper under other circumstances, there was in this case no way of 
distinguishing the loss due to the périls of the sea from the loss 
due to unseaworthiness. 

The district judge carefully discussed in his opinion (76 Fed. 587) 
the questions of law in the case, and, inasmuch as his reasoning is 
adequately and clearly stated, we shall simply announce our concur- 
rence in his conclusions, which are repeated, in substance, as follows: 

1. A mère deficiency of flve tons, or even of ten tons, below the 
custômary and probably adéquate supply of coal, does not make the 
ship an insurer against the damages which did not arise from the 
short supply, "so as to exempt the cargo from a gênerai average 
charge not arising from this deficiency." The vessel would ordi- 
narily hâve reached New York in 8 days. She reached Newport 
News in 12 days, and was then 1 day's sail from New York. If 
she had had an adéquate supply of coal, she would still hâve been 
obliged to burn materials and cargo, and to put into a port of refuge. 
Ail the conséquences of her default that can properly be allowed 
are the charges of putting into this port, and so much of the loss of 
material and cargo as arose during the half day for which the suppiy 
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that she ought to hâve taken would hâve lasted, and, "if thèse char- 
ges are put upon her, she is made to bear the whole conséquence of 
the neglect." 

2. But it is said that the ship ought not to bear the charges of 
putting into port, because she would hâve been obliged to tum into 
a port in any event. She was neglectful of her duty to take the 
usual supply of coal, and therefore must be presumed to hâve volun- 
tarily taken the risk of putting into some port in order to complète 
her supply, if circumstances should require it. "By her short sup- 
ply at the start, having voluntarily, in effect, agreed to go into New- 
port News at her own expense for more coal, if it should be needed, 
she cannot be allowed to escape that implied agreement, and throw 
the cost of that item into gênerai average." 

3. The ship must make good the consumption of material and 
cargo for fuel, and the damage to cargo incident thereto, for such 
period as the déficient amount of coal would hâve rendered unneces- 
sary, if it had been taken on board. 

4. The bill of lading, authorizing the vessel "to call at any port 
or ports for whatever purpose," was not a provision to enable the 
vessel to escape from the natural conséquences of her own neglect 
of duty. The customary voyage was from Cuba directly to New 
York. "It is not reasonable, and the clause cannot be intended to 
release the ship from the performance of any of her ordinary duties 
in preparing for the voyage, or to authorize the ship to sail volun- 
tarily from the port of departure with a short supply of coal, and 
thus deliberately to create a necessity for calling at intermediate 
ports not mentioned in the bill of lading, and contrary to the cus- 
tomary course of the voyage." 

The decree of the district court is affirmed, without interest, and, 
as neither appeal is sustained, without costs of this court. 



THE MONTIOELLO. 

PACIFIC IMP. CO. v. HATOH. 

(District Court, N. D. Californla. May 3, 1897.) 

1. Saivàge— Degree of Danger— Compensation. 

That a vessel is in part disabled, and that the state of the wind and sea 
is such as would in time probably cause her to drift aBhore, is no ground 
for greatly increasing the compensation, when it is certain that assistance 
would in any event hâve reached her before the danger became imminent. 

2. Same — Salvage Services— Compensation. 

Where a steamer with a disabled boller was proceeding under a jib sail, 
and was in no danger of going ashore before assistance sent for would 
arrive, Jield, that the taking of her in tow by a passing steamer, in the 
ordinary weather of the season, if a salvage service at ail, was of a very 
low order, and, the time consumed being some five hours,'' the sum of $350 
would be allowed; the salving vessel being worth with her cargo about 
$445,000, and the salved vessel about $12,000. 
8. Same — Towaoe Compensation. 

The towage into port of a disabled vessel by a freight or passenger 
steamer, which is necessarily delayed somewhat thereby, even if under 
circumstances searcely rising to the dignity of a salvage service, will be 
compensated at a somewhat greater rate than that of mère towage by 
tugs intended for the purpose. 
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Libel for salvage services. Stipulated value of Monticello was 
$12,000, She liad no cargo or passengers, and was out of commis- 
sion. She was in no particular or immédiate danger, and tugs from 
San Francisco were on their way up the coast to tow her, and would 
hâve reached her some four or five hours after she was taken in tow 
by the San Benito. The Monticello was disabled, her boiler having 
become broken down, and she was being navigated with but one 
sail, — the jib. She was from 8 to 15 miles from the coast. The serv- 
ice lasted about seven hours and a half. No dangers or risks attend- 
ed the performance of thé service. Three hundred and flfty dollars 
allowed as salvage. 

J. E. Foulds, for libelant. 

Thos. D. Riordan and Edward Lande, for claimant. 

MORROW, District Judge. This is a libel for salvage services 
alleged to hâve been rendered the steamship Monticello on July 25, 
1895, by the steamship San Benito. The claimant contends that the 
services rendered were simply towage services. The libelant con- 
tends, and introduced testimony tending to show, that the steamship 
San Benito was on her regular voyage from Tacoma, in the state of 
Washington, to the port of San Francisco; that at about 2:30 in the 
morning of July 25, 1895, while on her course between Point Arena 
and Point Reyes, about 100 miles from the port of San Francisco, 
lights were observed by those on board the San Benito, which were 
taken to be signais of distress; that upon investigation it was dis- 
covered that the steamer Monticello was disabled, her boiler having 
broken down; that at the time the wind was strong from the 
west northwest, and a rough sea was running, and it is claimed that 
the Monticello was in imminent danger of being driven ashore; that 
after several unsuccessful attempts a boat was lowered from the 
San Benito, and a tow line sent aboard the Monticello, which was 
made fast to the tow rope, and the disabled vessel was taken in 
tow by the San Benito, and successfully towed into San Francisco. 
It is further claimed that the service rendered to the Monticello 
was unusually hazardous, and that, in addition to the risks there- 
of, the voyage of the San Benito was delayed so that when she flnally 
arrived at the port of San Francisco the tide had ebbed to such an 
extent as to make it impossible for her to reach her dock, by rea- 
son whereof she was compelled to anchor in the stream, and did not 
reach her dock until 11 a. m. next day, thereby losing some 20 
hours' time. The claimant, in support of his contention, introduced 
testimony tending to show that the services rendered were simply 
towage services; that the Monticello was never at any time in a 
position of immédiate danger or péril ; that one of her boilers gave 
out; that it would hâve taken some 10 or 12 hours to hâve fitted 
up the other boiler for use; that the accident took place about 
abreast of Mendocino City, some 25 or 27 miles north and west of 
Point Arena, and that the vessel was about 18 miles from shore; 
that a drag was rigged up, and the vessel laid to until after day- 
light, when the drag was taken in, and the jib set, and the vessel 
kept on her course; that she was spoken by différent vessels, some 
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going in opposite, and others in the same, direction; that assistance 
was offered, but declined, the captain of the Monticello stating that 
lie simply wanted a tug, — to report him for a tow in San Francisco; 
that such signais as were set or made were intended only for the 
purpose of getting a tug, and not because the vessel was in any 
particular or immédiate danger; that the gasoline schooner Bessie 
K. offered her assistance, and made some efforts to tow the Monti- 
cello, but gave it up after her lines had parted, and left the disabled 
steamer when she observcd the steamer San Benito near by; that 
the latter vessel was flrst observed by those on board the Monti- 
cello between 2 and 3 o'clock of the morning of July 25, 1895, having 
been attracted by the llghts displayed by the Monticello; that she 
came up and inquired what was wanted, and that the captain of 
the Monticello said he wanted a tug; that, owing to the wind and 
mist then prevailing, no answer was heard ; that the San Benito dis- 
appeared in the mist; that about 7 o'clock the San Benito again came 
up, and after some maneuvering got a Une on board the Monticello ; 
that this oocupied the best part of an hour, and the actual towing 
began about 8:30 o'clock; that there was little difficulty, and no 
particular danger, in getting the tow Une aboard; that the towing 
took about seven hours and a half , and that the vessels reached the 
port of San Francisco about half past 2 in the afternoon of the same 
day; that the towage was unattended with any perilous or danger- 
ous features. In the amended answer the claimant tendered the 
sum of $200 as payment in full for towage services. 

The important question to détermine is whether the services ren- 
dered were salvage or towage services. It would be useless to take 
up tiine in attempting to reconcile, if, indeed, such could successful- 
ly be done, the variances between the witnesses on both sides. I 
am of the opinion that both sides hâve, perhaps in some particulars 
unconsciously, exaggerated their version of the situation. To dé- 
termine the true state of facts is attended with no little dif- 
ficulty. After a careful considération of ail the circumstances of the 
case, I do not think that the Monticello was in any great, imminent 
danger, at the time she was taken in tow by the San Benito, of go- 
ing ashore. It is true, she was disabled, and that she could do but 
little more than keep her steerageway, under the conditions then 
existing, her sailing powers being limited to her jib. There is a 
direct conflict between the witnesses as to how close the disabled 
steamer was to the shore, it being testifled by the witnesses for 
libelant that she was at times as near as 5 miles to the shore, and 
by those for the claimant 15 miles at the most. It was probably 
somewhere between the two extrêmes, varying as the vessel drifted. 
The wind was W. N. W., which would tend to cause her to drift 
towards the shore. But that the weather was unusually rough or 
dangerous I do not think is satisfactorily established by the testi- 
mony. It was the usual weather prévalent at that time of the year 
on the Pacific coast. That it was such as would in ail probability 
hâve driren the Monticello ashore before the arrivai of the tugs 
which had been sent for, and which, it is in évidence, reached the 
Monticello a few hours after she was taken in tow by the San Béni- 
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to, is certainly not supported by any reasonable view to be taken 
of the testimony. The towing began about 8:30 o'clock, according 
to the captain of the Monticello. The tugs came up between 12 and 

1 o'clock. So that the conclusion is inévitable that, even if the wind 
and sea were such as to cause a drift of the disabled steamer to- 
wards the shore, yet it was not sufflcient to place the vessel in dan- 
ger, of going on shore before the tugs would hâve come up. Al- 
though the Monticello was flrst discovered by the San Benito about 

2 o'clock a. m., she did not begin to tow the vessel until some time 
between 7 and 8 o'clock, according to the captain of that vessel, and 
meanwhile, during the flve hours that elapsed, it does not appear 
that the drift of the disabled vessel was such as to excite any grave 
appréhensions for her safety under the conditions then existing. It 
appears, from the testimony of the captain of the San Benito him- 
self , that at 7 o'clock the wind and sea had subsided. That other as- 
sistance was then near at hand is, as stated, clearly established by the 
testimony. The effect of this proof is, of course, to reduce the merit of 
the services rendered by the San Benito. It is always considered by 
courts of admiralty an important élément in fixing the compensation 
to be awarded. The Suliote, 5 Fed. 99; The 0. O. Hanchett, 22 C. C. 
A. 678, 76 Fed. 1003; The H. B. Foster, Fed. Cas. No. 6,290; The Sara- 
gossa, Id. 12,334. The port of San Francisco was about 100 miles away. 
Powerful, swift, and thoroughly equipped tugboats were there, ready 
at a moment's notice to respond to the call for a tow, — particularly to 
a vessel in a disabled condition. The towing service of the San Benito 
consumed from 7 to 8 hours, and covered about 80 miles. It was un- 
attended with any risks or dangers to either vessel. It is claimed, 
however, that the San Benito shifted a part of her cargo in maneu- 
vering for the purpose of passing a line to the Monticello. I do not 
think that the évidence justifies the inference that this shifting was 
of any serious conséquence. It certainly did not interfère with the 
towage. Her cargo consisted of coal, and such shift of a portion of 
it as occurred seems to hâve been very easily remedied. It is further 
contended that the San Benito was delayed some 5 hours while lying 
by the Monticello, and that for that reason she could not reach her 
diseharging place before the tide had ebbed that day, which neces- 
sitated a further delay of some 20 hours, causing a loss of a day's 
earnings, which amounted to between $600 and |700. The stipu- 
lated value of the Monticello is $12,000. She had no cargo or pas- 
sengers. She was ont of commission, and was simply being brought 
down from Seattle, Wash., to the port of San Francisco. She was 
built in 1892; had a net tonnage of 174.92; was 114.6 feet in length, 
22 feet in breadth, 8.8 feet in depth, and was a single-screw steamer. 
The San Benito is an iron-screw vessel, her registered net tonnage 
being 2,810.67; she is 340 feet in length, 17.07 feet in depth, and has 
a beam of 41 feet. She carried on this particular voyage 4,700 long 
tons of coal. Her value was about $425,000, and that of her cargo 
about $20,000. Her average daily earnings, as stated, amounted to 
between $600 and $700 per day. No agreement was entered into 
between the masters of thèse two vessels as to the compensation to 
be given for the service. One of the most difficult and trying ques- 
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tions which courts of admiralty hâve to deal with ïs in determining 
tvhether a service rendered to a vessel is, under thé particular state 
of facts presented, a towage or a salvage service. The Une of de- 
markation between the two, under certain conditions, is exceedingly 
vague and uncertain. The difficulty which underlies the whole prop- 
osition is well stated by Mr. Chief Justice Waite, sitting as circuit 
justice, in the case of The Emily B. Souder, 15 Blatchf. 185, Fed. 
Cas. No. 4,458. He says : 

"Care should be taken, In cases of this kind, not to establish a précèdent 
which will tend to diseourage merchant steamers front renderlng assistance at 
sea when there is real or apparent danger, but it is equally important not to 
encourage claim for salvage rémunération when only towage service is required 
or contemplated." 

Under the facts of the case cited, which are very similar in their 
gênerai features to those in the case at bar, the services were held to 
be towage, and not salvage, and the sum of $1,000 was allowed on 
property valued at $250,000. I am of the opinion that the service 
rendered in the case at bar, if it can be deemed a salvage service 
at ail, is of a very low order. The Monticello was not in any im- 
médiate péril or danger, nor does the évidence indicate that she 
would hâve been in a dangerous position before the arrivai of the 
tugs which had been sent for. The San Benito did not expérience 
any risk or péril in rendering the service, and beyond a delay of five 
hours, a slight shift of her cargo, the chaflng of her hawser, and 
the loss of some rope, does not appear to hâve suffered any particular 
inconvenience. It was testified that the charge for towage services 
by a tug from the locality where the San Benito towed the Mon- 
ticello would be from $125 to $250. The claimant has tendered the 
sum of $200. I am of the opinion, however, that, under the circum- 
stances, the San Benito is entitled to more than the amount tendered, 
and something more than the ordinary towage compensation. As 
is well said by Mr. Chief Justice Waite in The Emily B. Souder, su- 
pra: 

"While the employment was for towage alone, it does not necessarlly fol- 
low that the Monterey is conflned, in her recovery, to an amount which would 
be considered a reasonable compensation for the same service by a tug fitted 
for and engagea in that kind of business. She is entitled to a reasonable 
rémunération for what she has done. Her service was an unusual one. The 
towage was not ordinary, but extraordinary. It interfered with the business 
in which she was engagea. She went out of her way to see what was wanted. 
This involved delay, and delay increased the expenses of her voyage. To some 
extent, it interfered with her business and incommoded her passengers. Un- 
der such cireumstances, it is clear that neither party could hâve understood 
that the ordinary charges for towing would be a sufflcient rémunération for 
what was to be done. As the service was to be extraordinary, it ls fair to 
présume that it was expected the compensation would be something more than 
ordinary- This, not because the service was for salvage, but because of its 
unusual character as towage." 

This reasoning is peculiarly applicable to the service rendered in 
the case at bar. I shall allow the sum of $350, which amount will 
cover the damage done to the hawser, and the loss of the rope. A 
decree will be entered in accordance with this opinion. 
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THE JOHN SHAY. 

KEATING v. THE JOHN SHAY. 

(District Court, E. D. Pennsylvanie, May 14, 1897.) 

Maritime Liens — Stevedores in Home Port. 

Stevedores loading or unloading a vessel in the home port are not emtl- 
tled to a lien. 

This was a libel in admiralty by Joseph Keating, a stevedore, 
against the schooner John Shay, to enforce an alleged lien against 
her. The cause was heard upon the following exceptions to ttoî 
libel: 

"First. Because the allégations thereof do not disclose any admiralty or 
Aiaritime lien or claim upon the said vessel whereupon an attachment should 
be founded. 

"Second. Because the alleged services were rendered to a domestic vessel 
in her home port and are not the subject of an admiralty lien. 

"Third. Because the sald libel was flled by libelant without entering stipu- 
lation for côsts." 

Jos. Hill Brinton, for libelant. 

The gênerai trend of authority makes the clalm of a stevedore analogous to 
a seaman's claim for wages even In the home port, and establishes a lien on 
the vessel therefor. 

In The Senator (1876) 21 Ped. 191, Judge Welker held that the services of 
the stevedore were necessary to the gênerai business of the transportation of 
the cargo, and contributes to the reward of capital employed in maritime service. 
That they should be regarded as a maritime service, and the stevedore fur- 
nished with a remedy against the vessel. 

"I am aware that there are décisions opposed to the right to proceed in rem 
for this class of service; but they do not seem to be founded on sound prin- 
ciple, and I do not feel lt to be my duty to follow them. There does not seem 
to be any différence in principle between that service and the service perf ormed 
by the sailor, the lîghterman, the man who sets the rigging, who scrapes the 
Dottom or paints the side of the vessel, or by him who furnishes supplies or 
tows the vessel out or into the port. They are ail necessary to the gênerai 
business of the transportation of the cargo, and contribute to the reward of 
capital employed in maritime service, and alfke should be regarded as mari- 
time service, and furnlsh a remedy against the vessel." 

In Roberts v. The Windermere (1880) 2 Fed. 722, Judge Choate décides that 
a stevedore's claim for services constltutes a maritime service. 

The River Queen (1880) 2 Fed. 731, Judge Choate held that the welghing, 
inspecting, and measuring of the cargo of a vessel performed partly on land 
and partly on shlpboard constltutes a maritime service for whieh a lien attaches 
irrespective of the port of the vessel. 

Judge Thayer held in The Wypming (1888) 36 Fed. 495: "In this district it 
has been heretofore held that such services [stevedores] are of maritime char- 
acter, and that a lien exists therefor, even in the home port, when the service 
is shown to hâve been rendered on the crédit of the vessel, or when such fact 
is fairly inferable from the clrcumstances under which the service was ren- 
dered." 

In The Seguranca (1893) 58 Fed. 908, Judge Brown di-aws a distinction be- 
tween a contracte* who, pursuant to bis gênerai business, furnishes watch- 
men or stevedores to a vessel in her home port, (as a lien for such services 
is similar to any other repâirs or supplies in the home port), and that of a 
watchman or stevedore when employed by the ship's représentative on her 
crédit, in which case, even in the home port, they may hâve a lien for their 
wages In enabling the shlp to earn her freight as analogous to the wages of 
a seaman to pilotage, towage, or wharfage. He therein cites with approval 
The Trimountain, 5 Ben. 247, Fed. Cas. No. 14,175. 
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John A. Toomey, for claimant 

The flrst paragraph of the libel allèges that "tbe schooner John Shay la, and 
at the time hereinafter mentioned was, an American vessel hailing from and 
registered at Philadelphia," so that the question presented is whether a steve- 
dore who discharges a vessel in her home port is entitled to a lien for his 
services which can be enforced in the admiralty. 

Such a lien arises only when the services are rendered to a foreign vessel. 
The George T. Kemp (June, 1876) 2 Lowell, 483, Fed. Cas. No. 5,341; The 
B. A. Barnard (June, 1880) 2 Fed. 712; The Wlndermere (May, 1880) 2 Fed. 
722; The Canada (April, 1881) 7 Fed. 119; The Hattie M. Bain (May, 1884) 
20 Fed. 389; The Velox (Aug., 1884) 21 Fed. 479; The Director (Feb., 1888) 
34 Fed. 57; The Scotia (Aug., 1888) 35 Fed. 916; The Gilbert Knapp (Jan.. 
1889) 37 Fed. 209; The Main (June, 1892) 2 O. C. A. 569, 51 Fed. 954: Nor- 
wegian Steamship Co. v. Washington (June, 1893) 6 C. O. A. 313, 57 Fed. 224. 

No well-considered case, in which a stevedore recovered for his services ren- 
dered to a vessel in her home port, can be produced which would justify the 
court in changing the law as laid down by this court in the case of The E. A. 
Barnard, 2 Fed. 712. 

Judge Brown, after deciding in The Hattie M. Bain, The Velox, and The 
Scotia, supra, that a lien was given to stevedores for services to a foreign 
vessel, in the case of The Seguranca, 58 Fed. 908, while dismissing the libel, 
attempts to extend the lien for services to a vessel in her home port, because 
the services are maritime in their nature. The authorities which ne relies on 
however to sustaln his contention are either cases of the distribution of rem- 
nants where no owner appeared, as The Trimountain, 5 Ben. 247, Fed. Cas. 
No. 14,175, the cases of foreign vessels, as The Brinagh, 7 Fed. 231, The 
Mattie May, 45 Fed. 899, or cases in which it does not appear whether the 
vessel was foreign or domestic— as The Onore, 6 Ben. 564, Fed. Cas. No. 10,538; 
The River Queen, 2 Fed. 731, and The Senator, 21 Fed. 191. In the case of 
The Wyoming, 36 Fed. 493, the libel was dismissed; it does not appear 
whether the vessel was foreign or domestic, and simply refers to a manuscript 
décision recognizing the right to a lien for services in the home port. 

The contention of Judge Brown that a maritime service in the home port 
gives rise to a lien which can be enforced in the admiralty, is opposed to the 
highest authority.' In the case of Ex parte Easton, 95 U. S. 69, decided Octo- 
ber, 1877, which was a case of wharfage, it is said at page 75: "Thèse re- 
marks are sufflcient to show that wharves, piers, or landing places are well- 
nigh as essential to commerce as ships and vessels, and are abundantly suffl- 
cient to demonstrate that the contract, for which, if the vessel or water craft 
is a foreign one, or belongs to a port of state other than where the wharf is 
situated, a maritime lien arises agalnst the ship or vessel in favor of the pro- 
prietor of the wharf." 

Following this décision Judge McKennan In the case of Monongahela Navi- 
gation Co. v. The Bob McConnell, which was decided March, 1880, in the 
Western district of Pennsylvania, and reported in 1 Fed. 218, held that lockage 
in a public navigable river was a purely maritime service, but that a lien 
therefor did not arise when the services were rendered to a vessel in her home 
port. 

Within two months after this last décision this court decided the case of 
The E. A. Barnard, 2 Fed. 712, which practically denied the stevedore a lien 
at the home port of the vessel. This iast case is referred to by Judge Jenkins 
in the case of the Gilbert Knapp (Jan., 1889) 37 Fed. 209, who charges that 
this court in deciding The E. A. Barnard failed to refer to The Windermere 
and The Senator. Of course the court could not refer to either of them, be- 
cause they had not then been published— and although the case of The Senator 
had been decided in June, 1876, it did not appear in print until 1884— -when 
it was published in 21 Fed. 191, among the cases purporting to hâve been 
decided in August and November, 1884. Even if both thèse cases had beeu 
known to this court it could not hâve had any efCect ou the décision in The E. A. 
Barnard because The Windermere was the case of a foreign vessel and in The 
Senator it did not appear whether the vessel was foreign or domestic. 'How- 
ever Judge Jenkins agrées with this court that no lien is given to a stevedore 
for services rendered to a vessel in her home port and says at page 214: "It 
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does not necessarily follow, the contract being maritime that a lien upon the 
vessel is allowed"— and that the services of a stevedore stand in no such rela- 
tion to the ship as those of a mariner. 

BUTLER, District Judge. The libel and exceptions raise the ques- 
tion, are stevedores employed in ,the home port of a vessel entitled to 
a lien ? It seems to be settled that they are not. The subject is well 
discussed and the authorities cited on the one side and the other, in 
the proctor'a brief annexed, and I therefore incorporate it in this 
opinion. The contract is maritime; but this fact does not con- 
trol the question. Contracts for supplies and other necessaries, are 
maritime; but when furnished in the home port no lien attaches. In 
the absence of express stipulation, liens attach only where the sup- 
plies are furnished, or services rendered, on the crédit of the ves- 
sel. In the home port they are presumed to be furnished or ren- 
dered on the crédit of the owners. Liens are not favored, and are, 
therefore, allowed only where the necessities of the vessel and the in- 
terests of commerce render them necessary. No case is found in 
which a lien for stevedores' services in the home port, has been al- 
lowed, as the libelant's intelligent proctor, admits. He relies how- 
ever on expressions found in some cases where the question was not 
directly involved. The obiter dicta of judges are not of much value; 
very often they are misleading. The libel must be dismissed. 



THE HERCULES. 

THE SEA QUEEN. 

In re SHIPOWNERS' & MEROHANTS' TUGBOAT 0<X 

(District Court, N. D. California. May 28, 189T.) 

TOWAGE— DtTTY OF TtJG — BlJOY MaBKING OBSTRUCTION. 

The master of a tug plying in a busy harbor is not Justifled in relylng 
absolutely upon the presumption that a buoy, placed by the government to 
indicate a dangerous obstruction to navigation in such harbor, is in its 
proper position, but is bound, especially when towing a large ship past 
the obstruction, to observe the bearing of such buoy, and watch for any 
change in its position, and to be so familiar with the actual location of 
the obstruction as to be put on his guard by a displacement of the buoy 
amounting to 200 feet in distance and making a différence of a point and 
a half in its bearing. 

Page, McCutchen & Eells, for petitioner. 
Andros & Frank, for claimants. 

MOREOW, District Judge. A pétition for limitation of liability, 
under sections 4232-4285, Rev. St., was filed December 30, 1895, by 
the Shipowners' & Merchants' Tugboat Company, owner of the steam 
tugs Hercules and Sea Queen. The pétition asked for a limitation 
of liability with respect to the Hercules. By an amended pétition, 
filed January 10, 1896, the Sea Queen was also included. The pé- 
tition and amended pétition were filed, in view of certain claiins for 
damages having been ruade against the tugs, aggregating about $20,- 
000, to limit the liability of the owner to the value of said tugs, if 
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it should be determined that there is any liability. The principal 
claim for damages against the tugs is that involved in a libel insti- 
tuted in this court by Arthur Sewall and others against the steam 
tugs Sea Queen and Hercules, in the sum of $20,000, for alleged nég- 
ligence on the part of those in charge of said tugs in towing the ship 
Benjamin F. Packard on a rock in the Bay of San Francisco. The 
further prosecution of this suit was restrained and enjoined by an 
injunction issued to the petitioner on April 9, 1896, and a monition 
was issued, returnable July 14, 1896, citing ail persons claiming any 
damages for any loss arising oùt of the stranding of the ship Ben- 
jamin F. Packard to appear before Southard Hoffman, a commis- 
sioner, and make due proof of their respective claims, and answer 
the pétition for a limitation of liability. Two claims hâve been pre- 
sented, — one, as has been already stated, by Messrs. Arthur Sewall 
and others, claiming damages in the sum of $20,000. The other 
claim is presented by the firm of Balfour, Guthrie & Co., in the sum 
of 1484.54, for damages to a portion of the cargo of wheat, alleged 
to hâve been caused, also, by the négligent stranding of the ship by 
the tugs. 

The pétition and amended pétition set up, in brief, that certain 
claims hâve been made upon the steam tugs Sea Queen and Hercules, 
owned by the petitioner, for damages alleged to hâve arisen from the 
stranding, on Mission Bay Rock, on December 3, 1895, of the ship 
Benjamin F. Packard; that the said stranding was not caused by 
any incompetency or négligence of the master of the steam tug Her- 
cules, or the unseaworthiness of said tug; that the Sea Queen took 
no part in the actual towing of said ship, but was simply attached 
by holding lines to the ship, having been somewhat disabled by un- 
seating her funnel before the towing had commenced in striking 
against the ship's mainyard; that the cause of the stranding and 
damage to the ship and cargo was the fact, solely, that the buoy, 
which indicated where the submerged Mission Bay Bock was lo- 
cated, had, for some cause unknown to the petitioner, been moved, 
and was not, at the time of the towage aforesaid, in the place in 
which it had been for many years previous to the date of the strand- 
ing, or in which it was designated by the chart as being, and in 
which the master of the Hercules believed it to be; that, on the eon- 
trary, the said buoy had been moved from its said usual place and 
designated point to a distance of more than 200 feet from the po- 
sition which it had once occupied, and to a point considerably to the 
southward of the northwesterly side of said rock; that, in consé- 
quence of the said change of the danger buoy, the master of the 
tug Hercules was deceived as to the course that he should take in 
moving the said ship, so that the course actually taken by him, 
though apparently, by reason of the actual location of the buoy, a 
distance of nearly 200 feet from the rock, was in fact in the direction 
of the rock; that whatever loss or damage or injury was done to the 
ship Benjamin F. Packard or to the cargo was done without the 
privity or knowledge of the petitioner. 

The answers filed by both of the claimants set up, substantially, 
that the stranding of the ship Benjamin F. Packard, and the conse- 
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quent damage to the ship and her cargo, were caused by the careless, 
négligent, and unskillful manner in which those having charge of the 
tugs attempted to perforai said service. With respect to the posi- 
tion of the buoy, the answer of Messrs. Sewall and others dénies: 

"That the accident to said vessel was caused entirely, or at ail, by reason 
of the fact that said buoy had been removed from the place it had at some 
other time occupied, or that said accident was not brought about by any in- 
competency or négligence of said master of said tug." 

With référence to the averments in the amended pétition that the 
Sea Queen did no towage service to said ship, the answer of the 
same claimants dénies, on information and belief: 

"That the said tug Sea Queen did no towage service to said ship thereafter 
and before the stranding of said ship, or that said tug was merely attached 
to said vessel while the funnel of said tug was being replaced. On the con- 
trary, they aver, on information and belief, that said tug Sea Queen was, 
immediately after said ship had been started away from said wharf, engaged 
in towing her in connection with said tug Hercules; that said tug Hercules 
was made fast on the quarter of said ship, and the said Sea Queen was ruade 
fast near the bow of said ship; and that, immediately after getting clear of 
said wharf, both of said tugs were under steam, and engaged in towing the 
said vessel at the time of said accident." 

From the issues as thus made up three questions arise: (1) 
Whether the stranding of the ship Benjamin F. Packard arose or 
was caused by any négligence on the part of both of the tugs, or 
either of them, in towing the ship; (2) whether the Sea Queen par- 
ti cipated or had anything to do with the towing of the ship; and 
(3) whether the liability of said tugs, or either of them, should be 
limited to their value, or whether there was such privity or knowl- 
edge on the part of thé owners of the tugs as to justify holding them 
personally responsible, and denying their pétition for a limitation 
of liability. 

The principal question of fact involved, upon the détermination 
of which the right of the petitioner on the one hand to a limitation 
of liability or a decree absolving it from ail liability, and the right 
of the claimants on the other hand to recover against the petitioner, 
alike dépendais whether the stranding of the ship on Mission Bay 
Bock, while being towed, was caused by the négligence, careless- 
ness, and ûhskillfulness of those in charge of the towing, or whether, 
under the circumstances, it was excusable. Considérable testimony 
has been introduced by both sides. The leading facts are thèse: 
On December 3, 1895, the ship Benjamin F. Packard was lying on 
the north side of Long Bridge wharf, in the Bay of San Francisco. 
She was starboard to the wharf, and headed outward, to the south- 
eastward. She had a gross tonnage of 2,130.21 and a net tonnage of 
2,025.72, and was 244.2 feet in length, 43.3 feet in breadth, and 26.8 
feet in depth. She was built in 1883 at Bath, Me. At the time of the 
stranding she was partially loaded with a mrgo of 2,800 or 2,900 tons 
of wheat and barley. It became necessary to *îiove her from the wharf 
into the stream for the purpose of completing her loading. The Ship- 
owners' & Merchants' Tugboat Company was employed to perform that 
service. The steam tug Sea Queen went to the ship, and reached her 
some time between 10 o'clock and 10:30 of the morning of the 3d of 
December, 1895. The ship was to be towed out on the ebb tide. It ap- 
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pears that the Sea Queen, in going around the ship, fouled the main- 
yard of the latter, and her funnel or smokestack was unseated. Besides 
this, the collision broke the whistle pipe, and put the escape pipe 
out of condition. The smokestack guys, excepting one, were carried 
away, and several injuries of a minor character sustained. This 
disabled the Sea Queen for towing purposes. As the captain of the 
Packard was anxious to go out on that tide, the master of the Sea 
Queen, accompanied by the cantain of the ship, went to a téléphone 
office on the wharf and requested that another tug be sent out. 
Thereupon, the steam tug Hercules was sent out. While the latter 
tug is Bot quite as large nor as powerful a tug as the Sea Queen, 
still it satisfactorily appears that she was amply suffi dent to tow 
the Packard; certainly so under the conditions then prevailing. 
The registered dimensions of each tug are as follows: The Her- 
cules was 90 feet in length, 21 feet in breadth, and 11.9 feet in depth. 
She had a gross tonnage of 96.71, and a net tonnage of 48.36. The 
Sea Queen was 100.5 feet in length, 22 feet in breadth, and 11.8 feet 
in depth. She had a gross tonnage of 111.15, and a net tonnage of 
55.58. The horse power of each tug, as testifled to, was : The Her- 
cules, 635; the Sea Queen, 691. The weather was good, and the 
tide, as stated, ebb, — just a light ebb when the towing actually be- 
gan. Mean while efforts had been made to set up the smokestack of 
the Sea Queen, which, it appears, had been only partially successful. 
The tug Hercules was made fast for towing at the port quarter. 
After thé accident to the Sea Queen, the latter was moved abreast 
of the forerigging, under the foreyard, and on the same side on 
which the Hercules was made fast. Both tugs were heading with 
the ship. 

There is a conflict in the testimony as to whether the Sea Queen 
was made fast for towing purposes, and as to whether she actually 
rendered any assistance in towing. It will, therefore, be necessary 
to détermine this question at the outset. The testimony on the part 
of the petitioner tends to show that she was not made fast for tow- 
ing; that at no time until after the accident did she assist in the 
towing; that when the towing began she was made fast by two 
small Unes, called "holding lines," and shortly after the towing be- 
gan by one small line only. To use the language of her master: 

"After knocking over the smokestack, I hauled up alongside the forerigging 
of the ship. I got one headline out onto the shankpainter bitt that they use 
to hang the anchor in. That was what the headline was fastened to. The 
sternline consisted of what we use for a messenger, a three or three and one- 
half inch line with a hook in it, and that hook was hooked into the second or 
third chain plate in the main rigging. It was not fast at ail." 

The testimony on the part of those on board the ship tends to 
show that the Sea Queen was made fast for towing purposes, and 
that she did render towage services. But this testimony is unsatis- 
factory and in some respects unreliable. The captain of the ship 
states unequivocally that the Sea Queen was made fast when the 
towing flrst began, and that she was not afterwards moved forward, 
whereas several of the witnesses on board the ship testify that the 
Sea Queen was first moved forward some 35 or 40 feet and then 
made fast for towing. This conflict between their statements in 
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this and other respects does not commend their reliability as wit- 
nesses on this question. It may be that thèse witnesses did not no- 
tice very particularly how the Sea Queen was made fast, whether 
for towing purposes or not. Perhaps, the fact that the Sea Queen 
accompanied the ship when the towing began, and was made fast to 
her by the two small ropes referred to, led thèse witnesses on board 
the ship to believe that the Sea Queen was actually towing. But, 
in my opinion, they were mistaken. The positive, unequivocal, and 
corroborated testimony of the witnesses for the petitioner who tes- 
tified on this point is to the effect that the Sea Queen, at no time 
during the towage prior to the stranding, did any towing; that, 
while her engine was not disabled for towing, in other respects she 
was not in a condition to tow; that her whistle pipe was broken, 
and she could not hâve given the proper signais had any been re- 
quired; that she was not made fast for towing; that she was simply 
made fast, so as to remain by and keep up with the ship until the latter 
had been towed to a proper anchorage in the stream, when it was in- 
tended to make a further effort to right the smokestack by using 
the ship's yard ; that the small ropes by which she was hanging onto 
the ship were not fit nor used for towing; that after the towing be- 
gan, and the wharf had been cleared, the tug Hercules backed, and 
that the effect of this movement was to throw the backwater to- 
wards the stem of the Sea Queen, which gave her the appearance 
of towing; that she was not towing, but, on the contrary, when the 
backwater affected the stem of the Sea Queen, it caused the small 
"holding on" line, which extended from the stern of the Sea Queen 
to the second or third chain plate in the main rigging, to be wrenched 
from its place, — that is, the hook attached to this small line was 
straightened out completely, and lost its hold; that this caused the 
tug Sea Queen to surge ahead a few feet, and widened the distance 
between the stern of the tug and the side of the ship; that there- 
after the tug was only holding on by one small line, the one extend- 
ing from the forward end of the tug to the shankpainter bitt; that 
this one line, in the manner in which it was made fast, was abso- 
lutely useless for towing. 

Without further entering into détail in the testimony, or attempt- 
ing to reconcile the various conflicting statements of the witnesses 
on this point, I am convinced that the Sea Queen was not made fast 
for towing, and that she did not, in fact, tow or attempt to tow the 
ship until after the latter had struck and become fast on the rock, 
when for the ârst time she left her position forward on the port 
side of the ship, and went around to the starboard of the vessel, and 
made ineffectuai attempts, in conjunction with the Hercules, to tow 
the ship off the rock. In this connection, the testimony of Henry 
P. Marshall, captain of a tugboat belonging to a competing line of 
tugboats, is very signiflcant. He appears to be an absolutely dis- 
interested witness. He noticed the ship Packard, with the tugs Her- 
cules and Sea Queen, while he was towing a vessel in that locality 
himself . He observed the Sea Queen both before the towing began 
and afterwards. He swears that she was not made fast for towing, 
and that the position she occupied on the port side of the ship un- 
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der the forerigging was not a proper place for towing, and that a 
tug in that position could not render much assistance to a ship. 
The further fact that the tug Hercules was perfectly able and thor- 
oughly equipped to do the towing herself strengthens the conviction 
I hold that the Sea Queen did not do any towing, and did not con- 
tribute in any degree to the stranding of the ship on Mission Bay 
Rock. Ail the orders were given by the master of the Hercules, and 
he swears that he gave no orders for towing to the master of the 
Sea Queen, and the latter testifies that he received no orders to as- 
sist in the towing, and in this respect they are corroborated by other 
witnesses. It is true that, after the ship struck the rock, and be- 
came fast to it, the Sea Queen left her place on the port side of the 
ship, and made fast to the starboard quarter, and attempted to as- 
sist in towing the ship off the rock. But there is nothing incon- 
sistent in this with the fact that she did not do any towing previous- 
ly. As stated, her engine was not disabled, but her smokestack was 
out of its place, and had been only partially restored, and her whistle 
pipe was broken. This damage did not interfère with her using the 
engine to tow when it became absolutely necessary to save the ship, 
if not from any great danger, at least from damage by remaining on 
the rock for any length of time. It is to be observed that she did 
not require her whistle in this particular, as she might hâve re- 
quired had she been navigating the harbor. Her towage was of a 
stationary nature, if it can so be termed; that is, it was devoted to 
getting the ship off the rock. 

The question, as to whether or not the Sea Queen participated in 
the towing prior to the stranding, or in any wise contributed there- 
to, having been settled, I now proceed with the statement of the 
principal facts. The towing by the Hercules began, according to 
the testimony of her master, precisely at 12 :10 of that day. Nearly 
opposite the wharf at which the ship had been docked, some 475 feet 
away, are a number of submergea rocks known as "Mission Bay 
Rocks." On the northernmost one of thèse rocks is a ledge or pin- 
nacle upon which, or as near thereto as is practicable, a buoy is 
placed, known as "Mission Rock Buoy." It is in about 12£ feet of 
water, and is designated in the officiai publication, by the govern- 
ment, of the "List of Beacons, Buoys, and Day-Marks, on the Pacific 
Ooast of the United States, Corrected to December 1, 1894," as fol- 
lows: 

"Name of station or locallty of ald: 'Mission Bay Rock.' Oolor of aid: 
'Red and black horizontal stripes.' Description of mark or aid: '3d class 
nun buoy.' Oompass bearings and distances of prominent objects from the 
aid: 'Oakland Harbor Lighthouse, N. B. % N. Potrero Point, S. S. E. 14 B. 
Point Avisadero, S. E. 14 S.' General remarks: 'Near the shoalest part of the 
rock, on which is a depth of 12% feet at mean low water. May be passed on 
either side by giving it a good berth.' " 

It is not denied that, on the occasion when the ship struck this 
shoal, the buoy, through some cause or other, had been moved or dis- 
placed some 200 feet away and southeast from its designated place. 
Nor is there any dispute about the fact that the master of the Her- 
cules did not know that the buoy had been displaced. Upon leav- 
ing the wharf, the master of the Hercules gave orders that the wheel 
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of the Packard be put hard a-port. The object of this was to hold 
her bow against the tide, which was ebbing, and which would strike 
her starboard bow. In this way she was kept straight, and her 
quarter cleared the wharf without any trouble. Having towed clear 
of the wharf, the master of the Hercules stopped, backed, and stead- 
ied his wheel. This was for the purpose of stopping the vessel from 
reaching too far ahead, and its effect was to swing the vessel around 
to port, and let her drop down clear of the buoy, which would then 
be upon his starboard bow. When the master of the Hercules con- 
sidered that the ship was a sufflcient distance from the buoy to pasB 
by and get around the submerged rock in safety, he sent the ship 
ahead, and almost immediately after the vessel fetched up; that is, 
the stem of the ship struck, and became f ast upon the rock. Ail 
this occupied about five minutes; that is, from the time they left 
the wharf to the time when the ship struck Mission Bay Rock, as 
stated. Attempts were made by both the Hercules and the Sea 
Queen to tow the vessel off, and they were afterwards assisted by 
other tugs, but thèse efforts were unsuccessful at that time. The 
ship was afterwards pulled off at the next flood tide. She was found 
to be considerably damagëd, to be leaking badly, and was towed 
upon the Mission mud flats. A portion of her grain was damaged 
by water. In this statement of facts I hâve made no attempt to go 
into détails, nor to explain or reconcile contradictions, inconsisten- 
cies, and inaccuracies. I hâve simply stated the principal facts as 
I hâve, after careful considération, found them to be. 

We come, now, to the important question in the case, and that is 
whethér or not the master of the Hercules was guilty of négligence 
in towing the ship on Mission Bay Rock. It is contended, on the 
part of the petitioner, that the accident was excusable and inévita- 
ble, owing to the fact that the buoy had been removed and was mis- 
placed, thereby deceiving the master of the tug as to the course 
which he should take in towing past the rock. On the other hand, 
it is contended by the claimants that, although the buoy had been 
removed some 200 feet from its habituai and correct position, yet 
that the master of the tug should hâve noticed this displacement of 
the buoy, and that he was bound to know, at least approximately, 
the locality of the submerged rock. The détermination of this ques- 
tion involves the duty of the tug towards her tow. It may be ob- 
served that no question is raised as to the competency of the master 
of the tug, nor of the fact that the gênerai course he attempted to 
take with the ship would hâve been proper had not the buoy been 
displaced. It appears, from the testimony. that the captain of the 
ship preferred a tug of greater power than the Hercules. But the 
évidence shows conclusively that the Hercules was sufficiently pow- 
erful and well-equipped to tow the ship without any assistance what- 
ever from the Sea Queen, and that the service would hâve been 
easily and satisfactorily rendered had it not been for the stranding 
of the ship on the rock referred to. There is no question but that 
the tide and weather were favorable and conducive to safe towage. 
In fact, the only question upon which it is sought to base négli- 
gence on the part of the master of the Hercules is whether he should 
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not hâve noticed the displacement of the buoy, and should hâve been 
sufficiently familiar with the position of the hidden rock to hâve 
avoided it with safety. 

The gênerai principles, which apply to the duties of tugs, are 
aptly stated by the suprême court, in The Margaret, 94 U. S. 494, 
as follows: 

"The tug was not a common carrier, and the law of that relation has no 
Application hère. She was not an insurer. The highest possible degree of 
skill and care were not required of her. She was bound to bring to the per- 
formance of the duty she assumed reasonable skill and care, and to exercise 
them in everything relating to the work until it was accomplished. The 
want of either in such cases is a gross fault, and the offender is liable to 
the extent of the full measure of the conséquences. * * * She was bound 
to know the channel, how to reach it, and whether, in the state of the wind 
and water, it was safe and proper to make the attempt to come în with her 
tow." 

In The Effie J. Simmons, 6 Fed. 639, it was held that a tug is 
bound to know the nature of the bottom, as well as the depth of 
the water in which it is being employed. 

In The Henry Chapel, 10 Fed. 777, it was said by Nelson, District 
Judge: 

"The raie of law is perfectly well settled that a tug undertaking to tow a 
vessel in navigable waters is bound to know the proper and accustomed wa- 
ter ways and channels, the depth of water, and the nature and formation of 
the bottom, whether in its natural state, or as changed by permanent 1 exca- 
vations. When ail thèse conditions, as they exist, admit of safe towage, thê 
tug is responsible for any neglect to observe and be guided by them." 

In The Vigilant, 10 Fed. 765, a tug was held liable for the loss of 
her tow in conséquence of stranding her upon a dépression or hole 
in the surface of the bar over which she was being towed. 

In The Eobert H. Burnett, 30 Fed. 214, it was said that a tug "was 
bound to use reasonable skill and care, and to know the condition 
of the bottom and depth of water of the river which she was navi- 
gating." The tug was held liable for not being aware of the ex- 
istence and location of a well-known reef. The court said: 

"The captain of the tug testifies that he had been running on the river for 
a year or more, but that he had no knowledge of the position of this rock, 
and had never heard of the reef. This admission of ignorance of notorious 
facts, about which there can be no question, leaves him without any excuse 
for going so near to the western shore as he did/' 

See, also, Oushing v. The John Fraser, 21 How. 184; The Quickstep, 
9 Wall. 665; The Cayuga, 16 Wall. 177; The New Philadelphia, 1 
Black, 62; Brown v. Glegg, 63 Pa. St. 51; Wooden v. Austin, 51 Barb. 
9; Wells v. Steam Navigation Co., 8 N. Y. 375; The Narragansett, 20 
Fed. 394; The Ellen McGovern, 27 Fed. 868; In re Humboldt Lumber 
Manuf'rs' Ass'n, 60 Fed. 428, 443. 

Applying the law as established by thèse cases, it follows that the 
master of the Hercules should hâve had such familiarity with the 
location of Mission Bay Kock, even though the buoy, indieating 
where it was, had been displaced some 200 feet. That distance, at 
the short range from Long wharf, where the towage began, was suf- 
flcient to hâve been observed by a careful pilot. The différence in 
position between the buoy from the place where it should hâve been 
81 F.— 15 
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to where ft was/ from Long wharf, was about 20° of arc or nearly 2 
points df the compass. The displacement was in a southeasterly di- 
rection, and the distance when riding with an ebb tide was about 170 
feét, and when riding with a flood tidë was about 210 feet, from the 
pinnacle. This displacement was certainly sufficient to apprise the 
master of the Hercules that something was wrong with the position 
of the buoy, if he had given it any attention whatever. It should hâve 
put him on inquiry. He did not take any bearings to ascertain 
whether the buoy was in the correct, position. 

It is claimed that he had no opportunity, and that he was not re- 
quired to, as he had a right to rely upon the buoy; that it was a 
signal of danger placed by the government, which was presumed to 
be correct. While it is true that there is a presumption that the 
buoys correctly indicate the places of danger, still it does not justify 
navigators, particularly masters of tugs, who are selected and em- 
ployed for their sùpposed familiarity with obstacles to navigation in 
crowded tiârbors, in following blindly thèse signais of danger. On 
the contrary, the very efficiency of the tugboat service requires that 
masters should bë on the watch for any change in signais of danger, 
so that the places of danger themselves may be avoided, and proper- 
ty and perhaps life saved from loss. It is a well-known fact that 
buoys are apt to be moved, and this fact should put masters of tugs 
on the alert to ascertain whenever a displacement has occurred. In 
the case at bar it would seem, from the testimony of the master of 
the Hercules, that he did not even look to see whether the buoy was 
in place or not. He testifled, on cross-examination, as follows: 

"Q. In the place where lt [the buoy] was on the day of the accident, Decem- 
ber S, 1895, was it further out than the 12%-foot rock,— I mean, further to 
the eastward? A. I did not notice it being out. Q. Did you take any notice 
at ail to see where it was? A. No, sir; to tell the truth, I did not,— not then. 
I was too busy about the ship." 

Certainly there was no more important duty devolving upon the 
captain of the tug than to ascertain the location of an obstruction 
he was about to move around with a large ship. The master of the 
tug Sea Queen himself a'dmits that he did not look to see whether 
the buoy was in its proper place, or whether it had been moved 
away. However, as he was not in command of the towage service, 
and as his tug did not contribute to the towing, any inattention or 
failure to observe the displacement of the buoy is immaterial, so far 
as the resuit of the case is concerned. But it tends to show that 
too much reliance is placed by masters of tugboats on the correct- 
ness of the positions of buoys. 

Upon ail the facts of the case, I think that the stranding of the ship 
Benjamin F. Packard was due to the négligent towing on the part 
of those in charge of the tugboat Hercules in the particular above 
indicated. But, as there is no proof of any privity or knowledge of 
this négligence on the part of any of the members of the company, 
the owner of the tug, the liability will be limited to the appraised 
value of the tug, — the sum of $4,000. A decree will be entered in ac- 
cordance with the views expressed in this opinion. 
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THE ARMONIA. 

THE REDRTJTH. 

OORY et ai v. PENCO. 

(Circuit Court of Appeals, Third Circuit May S, 1897.) 

1. Collision— Négligence of Pilot— Evidence. 

The évidence should be very persuasive to induce the belief that a skilled 
pilot, whose incentive to caution is manifest, and who, presumptively, ls 
not usually négligent, had, in disregard of sufficient warning, failed to 
take the most ordinary care to prevent his vessel from coiliding with one 
at anchor. 

2. Admiraltt Appeals— Assignments op Erboe. 

It may well be doubted whether an averment of error should be sus- 
tained, even in admiralty, which is founded on the omission of the court 
to find a fact which was not in issue, nor material to the issues, as made 
by the pleadings, and on its failure to adjudicate a question which was 
not even suggested for its considération. 
8. Collision— Damages— Pkoof of Payment op Bills. 

In showing damages resulting from a collision, it ls sufficient prima fade 
proof for libelant to produce the bills claimed to hâve been paid, and 
witnesses who testify that they paid them, without calling those to who*n 
payment was made. 

4. Same — Damages pob Détention. 

A vessel injured by collision through the fault of the other vessel is en- 
titled to the amount of loss actually sustained in conséquence of the déten- 
tion occasioned by the collision. 

5. Same. 

Where a vessel anchored in a usual place of anchorage at nlght, with 
proper lights burning and a proper watch, was run into by a steamer, 
held, that the presumption applied that the moving vessel was In fault, 
without showing wherein her fault consisted. 67 Fed. 362, affirmed. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

This was a libel by Domenico Penco, master of the bark Armonia, 
against John Cory & Sons, owners of the steamer Bedruth, to re- 
cover damages resulting from a collision. The district court ren- 
dered a decree for the libelant (67 Fed. 362), and the respondents ap- 
pealed. After the record was brought up from the court below, the 
appellants were permitted by the court to file additional assignments 
of error. 22 0. C. A. 675, 76 Fed. 997. 

J. Parker Kirlin and Henry E. Edmunds, for appellants. 
Edward F. Pugh and Henry Flanders, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TOIST, District Judge. 

DALLAS, Circuit Judge. This is an appeal from a decree in ad- 
miralty. We are ail convinced, upon separate considération of the 
évidence, of the correctness of the conclusions o£ the learned judge of 
the district court upon every material question of fact on which he 
based his décision. 

It is impossible to fix with précision the spot at which the Armonia 
was anchored, but it is not requisite to do so. It is enough to say, 
and of this we hâve no doubt, that she was not, as the appellants 
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contend, anchored in midchannel, but was anchored at a point some 
distance to the westward thereof, and where such vessels were accus- 
tonied to anchor. Any attempt to place lier entirely outside of the 
channel would hâve been both unusual and hazardous. It is, how- 
ever, insisted that, by lying where she did, she violated certain statu- 
tory enactments of the state of Delaware. A sufficient reply to thia 
contention, and therefore the only one which need be ruade, is that 
neither of the enactments referred to is applicable to this case. The 
Armonia was not "in the range line of any range lights," for, as testi- 
fled by witnesses on both sides, there are no range lights at that part 
of Delaware Bay. The statute is addressed to navigators, and to 
them the words "range lights" hâve a plain and distinct meaning. 
As said-by a pilot who was called for the appellants, "A range iight 
is two leading lights, one after another," and that the "red cuts" re- 
ferred to in' the testimony are lights of an entirely différent class is 
so well known that, if the évidence had not been conclusive on the 
subject, the fact, perhaps, might hâve been judicially noticed. The 
Armonia was not anchored "in any river or creek." Neither was it 
necessary that, "to leave a free passage," she should anchor "out of 
the channel," "near the shore," and "parallel with the channel." She 
was therefore not at any place to which the ternis of the Delaware 
statute respecting rivers and creeks relate, or to which its manifest 
objectas pertinent. 

The contradictory statements of the witnesses as to whether the 
Armonia had an anchor light up at the time of the collision fully 
justify the remark of the learned judge below, "that it is difflcult to 
avoid the conclusion that some of them hâve intentionalîy falsified." 
The weight of the évidence is, however, with the appellee, and our dé- 
duction therefrom — that the Armonia did, at the time of the collision, 
hâve an anchor light set and burning — is accepted with especial con- 
fidence because the answer as originally flled admits that there was 
such light, and objects only that it was not sufficiently bright. It 
is true that this answer was not verified by the respondents, but by 
their proctor, but it also appears that it was based upon "statements 
made by the pilot and officers of the steamship Eedruth" ; and it is a 
quite signiflcant circumstance that the statement which was thus 
made accords with the évidence for the appellee as to the nature of 
the complaint which was made upon the same subject immediately 
after the occurrence of the accident. The amended answer was also 
prepared upon information derived from the pilot and others who 
were on the deck of the Redruth, and we cannot avoid the conclusion 
that its allégation that the Armonia did not hâve up an anchor light 
is less likely to be correct than the circumstantial admission of more 
than a year before, that there was such a light. 

By leave of this court, the appellants, after the record had been 
brought up, assigned further error as f ollows : 

"(a) For that the court omitted to flnd and hold that the only négligence, 
If any, of those on board the Redruth, which contributed to the collision, was 
that of a compulsory pilot. 

"(b) For that the court omitted to flnd and hold that the respondents and 
appellants, in an action in personam, were not liable for damages caused by 
the négligence of a pilot compulsorily employed." 
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Both of thèse spécifications rest upon the allégation that the only 
négligence which contributed to the collision was that of the Red- 
ruth's pilot, and to this we cannot assent. The pilot was on the 
bridge, where he should hâve been. It does not appear that he per- 
niitted his attention to be diverted from the navigation of the ship, 
and there is nothing in this record which would justify us in ûnding 
that he had timely notice of the proximity of the Armonia, and yet 
failed to keep clear of her. The évidence, we think, should be, in- 
deed, persuasive to induce belief that a skilled pilot, whose incentive 
to caution is manifest, and who, presumptively, is not usually négli- 
gent, had, in disregard of sufficient warning, failed to take the most 
ordinary care to prevent his vessel from colliding with one at anchor. 
The brief of the appellants bases their contention upon this question 
of fact on a supposed finding of the district court in their favor, but 
there is no such finding. The decree, of course, attributes the fault 
to the Eedruth, but it contains no spécifie finding of fact whatever. 
In his opinion, it is true, the learned judge said that he inclined to 
believe that the ship's fault consisted in her failure to give proper 
attention to the report of her lookout; but he thought it unnecessary 
to détermine the matter, and was not asked to do so, and the fact is 
that the point raised hère by the added spécifications was not thought 
of by any one in the court below. The respondents took the position, 
at first, that the anchor light of the Armonia was insufficient, and, 
subsequently, that she had no anchor light at ail; and not until both 
of thèse positions had been found to be untenable, and after the 
record had been removed to this court, was the inconsistent assertion 
made that the injury inflicted had resuit ed solely from misconduct of 
the pilot in disregarding an anchor light which was in fact seen 
and reported by the lookout on the Eedruth in ample time to hâve 
enabled her to clear the Armonia. Had this défense been set up by 
the answer, and the proofs been directed to it, the case, no doubt, 
would hâve been differently presented upon both sides. The allow- 
ance which was accorded, to file the additional spécifications, adds 
nothing to their force; and it may well be doubted whether, under 
the circumstances, an averment of error should be sustained, even in 
admiralty, which is founded upon the omission of the court to find 
a fact which was not in issue, nor material to the issue as made by 
the pleadings, and upon its failure to adjudicate a question which was 
not even suggested for its considération. But, aside from this, we 
do not think that the proofs absolve the crew of the Redruth from ail 
responsibility. The m aster, except so far as her navigation was con- 
cerned, was in command of the vessel. The Oregon, 158 U. S. 186, 
15 Sup. Ct. 804. He was not on deck. The second mate was on the 
bridge, but he, as well as the pilot, appears not to hâve observed the 
Armonia's light. If he saw it, he certainly should hâve directed at- 
tention to it. If he did not see it, it cannot be falrly said that the 
pilot, who was also on the bridge, was peculiarly to blâme for not 
seeing it. There was but one forward lookout. He testifies that 
15 or 20 minutes before the collision he reported a land light, and this 
the pilot confirms by stating that at that time a light house was re- 
ported. The lookout also testifies that he afterwards reported two 



230 81 FEDERAL REPORTER. 

or three lights right ahead, but he also says that he thinks the Ar- 
monia had no anchor light, and therefore, even at the time of testify- 
ing, he could not hâve supposed that he had reported it; and the 
pilot positively swears that the Armonia was never reported at ail, 
and that he was the flrst to see her. It is not necessary to discuss 
the évidence further. There would be, as the learned judge of the 
district court suggested, much difflculty in determining with particu- 
larity what the fault consisted in, and this is not extraordinary, inas- 
much as, when the évidence was taken, no one supposed it to be im- 
portant that it should be so determined. It may be that the lookout 
did not see the Armonia's light, or that, seeing it, he gave no notice, 
or a misleading one; but, be this as it may, it certainly does not ap- 
pear that the pilot, in the face of a full discharge of duty by ail others 
on board the Redruth, so negligently navigated her as to cause a col- 
lision which he might readily hâve avoided. 

The appellants complain of the action of the court below in its al- 
lowance of certain items as damages, and of its disposition of the 
question of costs. We hâve examined thèse several objections in 
détail, but find no reason for rejecting the report of the commissioner, 
which was confirmed by the district court. The conclusions reached 
by him were in every instance the resuit of careful and intelligent 
investigation, and we hâve not been convinced that he committed any 
error of fact or in law, to the injury of the appellants. The ground 
of exception which has seemed to us to be most serious is that there 
was no compétent proof of several of the items which were sustained. 
The libelant, as to the items referred to, produced the bills claimed 
to hâve been paid, and witnesses who testifled that they had paid 
them. He did not call those to whom payment had been made, but 
we are of opinion that it was not, for the purpose of making out a 
prima facie case, requisite for him to do so. The course pursued ac- 
cords with the décision of the circuit court in The America, 4 Fed. 
337, where (the évidence being similar to that received in this in- 
stance) Judge McKennan said: "This was primary proof of the ex- 
penditure, of its purpose and its necessity, and, unless answered by 
counter proof, was altogether sufflcient to justify the allowance of 
such payments." The amount allowed for delay does not seem to 
be excessive. The demurrage rate flxed by the charter party under 
which the Armonia was then sailing was shown, and there was évi- 
dence that this was also the market rate, as well as the customary 
rate of this vessel. The commissioner declined to adopt the con- 
tention of either party. He thought the libelant asked too much> 
and the respondent conceded too little. In this he was clearly right ; 
but it was not pretended that no allowance whatever should be made, 
and the évidence, at least, does not indicate that the s*um which he 
allowed was greater than the amount of the loss actually sustained 
in conséquence of the détention occasioned by the collision, and for 
this the libelant is entitled to be compensated. We therefore en- 
tirely agrée with the learned judge of the district court in thinking 
that the conclusion reached by the commissioner ought not to be dis- 
turbed. The decree is affirmed. 
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THE CITY OF SHEBOYGAN. 

HART v. THE OITY OF NAPLES. 

(Circuit Court of Appeals, Seventh Circuit. June 12, 1S97.) 

No. 265. 

Collision— Steamer and Sail m Slip— Bbeaking Adrift in Gale. 

A sailing vessel, which leaves a probably saf e mooring, and, in the face 
of a dangerous and inereasing gale, cornes into a slip, and moors under the 
lee of a steamer already there, in such a position that, if the Unes of the 
latter part, a collision will be probable, assumes the risk of injury to her- 
self from such a collision, where ail reasonable and ordinary précautions 
are taken by the steamer by putting out additional fastenings. The steamer 
is not bound, under such cireumstances, to change her position in the midst 
of the storm, in order to aTOid responsibility for a collision, made possible 
by the action of the other vessel. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

Wm. H. Condon (Sullivan & McArdle and Harvey D. Goulder, on 
brief), for appellant. 
Charles E. Kramer, for appellee. 

Before WOODS, JEEETNS, and SHOWALTER, Circuit Judges. 

SHOWALTEB, Circuit Judge. Late at night on the 19th day of 
April, 1893, the steamer City of Naples collided with the schooner 
City of Sheboygan, then moored on the west side of the Lighthouse 
slip in the port of Chicago. The schooner, laden with 17,000 bushels 
of corn, and bound for Port Huron, in the state of Michigan, sank as 
the resuit of the collision. This proceeding was instituted by John 
Hart, owner of the schooner. After a hearing in the district court, 
the libel was dismissed, with costs against the libelant. Pending the 
hearing, John Hart died, and his administratrix, who prosecutes this 
appeal, was substituted. 

The slip spoken of in the record as the Lighthouse slip is rec- 
tangular in form, and about 275 feet wide from west to east. The 
précise length from north to south is not stated. The indications 
from the record are that the length is about 400 feet. The south 
side of this slip is open, that being the place of entry. What is or 
was called the "Peshtigo Slip" cornes into the Lighthouse slip from 
the west, its northern boundary or pier being in Une with the north- 
ern pier of the Lighthouse slip. The distance from the northern 
end of the west boundary of the slip last named north to the north- 
ern boundary of the Peshtigo slip — in other words, the width of the 
Peshtigo slip across its entrance into the Lighthouse slip — is not 
stated; but the Peshtigo slip was wide enough to permit the entry 
and passage by one another, lengthwise, of large vessels. On the 
day and night in question a flotilla of scows, some 8 or 10, each 30 or 
40 feet wide and 60 or 80 feet long, lay in the eastern end of the 
Peshtigo slip, and across the northern portion of the Lighthouse slip. 
The eastern pier of the slip last named was about 20 feet wide. 
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How far it projected above the ordinary water line is not stated. 
From the southern terminus of this eastern pier another pier ex- 
tended easterly, perhaps 800 feet, into tlie open sea. The latter pier 
was higher by 3 feet than the eastern pier of the Lighthouse slip. 
On the day and night in question the large schoonèr Golden Age lay 
along the southern side of this latter pier, her bow to the east and her 
stern 50 feet from the exterior angle made, as described, by the two 
piers. On this corner stood a stout spile, whereto was fastened one 
or more lines from the Golden Age. Thus placed, and with lines 
to other spiles further east on the pier, the Golden Age saf ely rode 
out the storm which prevailed on the afternoon and night of the 
19th of April, 1893, as mentioned later in this opinion. The south- 
western angle of the Lighthouse slip is the eastern terminus of the 
northern boundary of the Chicago river. Between the southern pier 
or boundary of the Peshtigo slip and the said northern pier or bound- 
ary of the river, extends a tongue of dry land to the western pier or 
boundary of the Lighthouse slip. For two or three weeks prior to 
the 19th day of April, 1893, the steamer John B. Lyon lay in the Light- 
house slip alongside the eastern pier, and moored thëreto. On the 
day in question she lay with her bow projecting south of or across 
the southern boundary or line of entrance into the slip. She was 
made fast by lines at intervais to the pier, her bow Unes being at- 
tached to the spile above mentioned as holding the s,tera lines of the 
Golden Age. On the morning of the said 19th of April, the steamer 
City of Naples arrived in the port of Chicago. For want of an ac- 
cessible berth up the river, which was at that time crowded, and by 
direction of the harbor master, the Naples entered the Lighthouse 
slip, and tied up alongside the Lyon, her bow to the north, and 
projecting 60 or 65 feet beyond the stern of the Lyon, and her fantail, 
according to some testimony, on a line with — according to other 
testimony projecting a few feet beyond — the bow of the Lyon. The 
Naples was a large vessel, 320 feet over ail, with 42-feet beam. The 
top of her pilot house was 48 feet, and her f orward upper deck 35 
feet, above the water. She drew 11 feet aft and 4J feet forward. 
The Lyon was 255 feet long, and was loaded. The testimony does 
not affirmatively show exceptional weather conditions when the 
Naples first took this position. At noon on that day there was a 
gale from the east of 40 miles an hour. The velocity of the wind in- 
creased through the afternoon and night. At dark the velocity was 
52 miles an hour. Shortly before 2 o'clock that night the velocity 
was 72 miles an hour, still directly from the east, and across 60 miles 
of open sea. The direction and force of this storm were unusual and 
extraordinary, even at that season of the year. At the hour last 
mentioned the water was, and had for some time been, pouring over 
the eastern pier of the Lighthouse slip, and threatening to east 
against or upon or over that pier the barge Mike Corry, which, under 
stress of the storm, had drifted, dragging two anchors, from the out- 
side into that vicinity. The night was dark and cold, and rain was 
falling. 

It will be seen from what has been said that the after portion 
of the Naples, which lay deep in the water, was immediately in the 
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lee of the pilot house and texas of the Lyon, the comparatively high 
pier which extended easterly, and the stem of the Golden Age; while 
the bow of the Naples, with the structures thereon, was exposed to 
the full force of the blast from the east, the lower pier on that side 
and the low af ter portion of the Lyon, as far as it extended, affording 
little or no shelter. Shortly before 1 o'clock that night, and when 
the velocity of the storm had reached 64 miles an hour, the after lines 
of the Naples ârst shapped, then her lines amidships. Her bow lines 
held, but her stern went adrift, under the driving force of the wind. 
Between 3 and 4 o'clock in the aiternoon the mate had replaced the 
six-inch line flrst used at her bow with a nine-inch hawser, carrying 
one end of the latter forward of the bow and attaching it to a stringer 
on the east pier near the north corner of the slip, and carrying the 
other end aft to another stringer, so that the bow might be held in 
position and the ranging of the vessel prevented. Before 6 o'clock 
two additional lines (making three at that place) were extended from 
the timberhead of the Naples forward of the boiler house, diagonally 
across the Lyon, and with a straight and unobstructed lead to the 
spile already mentioned near the southeast angle of the slip. Other 
lines, afterwards increased to the number of flve or six, led from 
the stern of the Naples across to, and were made fast on, the bow 
of the Lyon. Thèse latter were five-inch lines. Those forward of 
the boiler house were six-inch lines. Some of thèse lines were en- 
tirely new, and ail were good lines. When asked why he did not ex- 
tend his lines from the stern of the Naples to the spile on the pier, the 
mate answered that he could not do so without passing them around 
the projecting stem of the Lyon. The testimony is that ail of the 
lines which the Naples had — and she was supplied with a full complé- 
ment, according to the witnesses — were in use when her stern went 
adrift. 

About dark, or a little before, on that day, the Sheboygan, which 
had up to that time been moored to the north pier of the river west 
of the Lighthouse slip, — a place where she could hâve remained in 
safety, being there end on to the storm and, apparently, less exposed 
than the Golden Age, — left that position, and, intent, apparently, 
upon greater safety, was towed into the Lighthouse slip. She there 
took a berth, and was tied up alongside the western pier, and imme- 
diately west and under the lee of the Naples. When this was done, 
the velocity of the wind, was at least 50 miles an hour, and constantly 
increasing. When towards 1 o'clock that night the after lines of 
the Naples parted, asr already said, her stern, by stress of the storm, 
was driven away from thé Lyon and against the Sheboygan, doing 
some trifling damage. Her engines were at once started, her helm 
put hard a-starboard, and by force of her rudder against the current 
of her wheel her stern was carried towards the Lyon, and some 20 
or 30 feet from the side of the Sheboygan. Hère she remained. 
steaming against the force of the storm, and driven a little forward 
with her bow wedged among the scows, for nearly an hour, when one 
of her rudder chains was broken, apparently by some obstruction, 
supposed to be a floating timber, getting caught in her wheel. The 
rudder no longer responded against the current made by the wheel, 
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and her stem was> thrown once more against the Sheboygan, striking 
the schooner well forward, and making the hole which sank lier 20 
minutes later. The Naples was driven still further forward by the 
slanting force of the wind. Her engine had been stopped when the 
rudder chain broke. It is testified that up to this time her bow lines, 
or one of them, still héld. However that may be, and whether the 
stringers on the pier, to which the ends of the hawser were attached, 
were pulled loose then or before, it is certain that no damage resulted 
to the Sheboygan through any default in the forward lines or fasten- 
ings of the Naples. Her bow, as stated, was wedged tightly between 
the scows. The second mate at this time eut the lines which held 
the scows, and thereupon the bow of the Naples swung round, and 
she drifted into the Peshtigo slip, driving the flotilla of scows ahead 
of her. Before the stem lines of the Naples first parted, she had 
signaled repeatedly for a tug by blowing her whistle. When she 
first went adrift, she signaled again; and, while steaming against 
the wind, as described, after the initial collision, she whistled re- 
peatedly. But no tug came until after the final collision. It is 
testified, however, that under the conditions then existing — or as 
they had been since 9 o'clock that night — it would hardly hâve been 
possible for a tug to render any assistance. During the interval. 
while the Naples was held away from the Sheboygan by her whee] 
and rudder, her crew, some of whom climbed down on the scows, and 
thence reached the pier, attempted to get lines out once more, but 
were unable to do so. 

Under the circumstances above detailed, what was the extent of 
the obligation due from the Naples to the Sheboygan? The Vivid, 
1 Asp. 601, was a collision case. The schooner Vivid was moored 
with her bow towards the shore. She was held by her starboard 
anchor, the chain thereof leading af t, and a spring line from her star- 
board quarter to said anchor chain, and by a line or warp fast 
to a capstan on shore. The schooner Victor, with her bow also 
to the shore, lay west of the Vivid, securely moored, and held in 
position by means of shore and anchor lines. The wind, being from 
the south,, freshened, changed, and blew strong from the southeast. 
The lines of the Vivid were then made taut and her line to the shore 
was moved to another capstan further away from the Victor; but 
her stem, in spite of her fastenings, was blown around to the west- 
ward, and in collision with the Victor. Her port counter striking the 
starboard quarter of the Victor, the latter vessel was thereby sunk. 
The fastenings of the Vivid proved insufficient to hold her in posi- 
tion under stress of the wind. A line from her starboard quarter 
to the shore, or a second anchor, would hâve held her. Moreover, 
thèse means, or either of them, were then available. But such 
means were unusual or extraordinary, and were not needed in the 
first instance to keep her in position. The court (Sir E. J. Philli- 
more) ruled that the Vivid was not bound to use thèse extraordinary 
précautions, and dismissed the libel. The ground of this ruling was 
that, after the Vivid had taken her berth, and made fast, as described 
(but before the change in the wind), the complaining vessel, Victor, 
took the berth which made the collision possible. In other words, 
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and in the language of the sea, the Victor had given the Vivid a foui 
berth. The Victor, it may be said, had the right to be where she 
was, but she took the risk of the collision. She could not impose 
on the Vivid any duty to use extraordinary précautions. Both ves- 
sels were engagea in unloading coal, and for this purpose their fasten- 
ings were meant to hold thera in the positions described with their 
bows to the shore. In the case at bar the Sheboygan became vol- 
untarily a part of the dangerous situation. When she took a berth 
under the lee of the Naples, the crew of the latter vessel were al- 
ready getting out additional lines. The stonn was f airly on, and in- 
creasing in violence. That a collision, possibly disastrous to one 
vessel or the other, would take place if the stem of the Naples were 
blown adrift, was a conséquence easily discernible. The Naples 
was not in relation with the Sheboygan at ail, and owed no duty to 
her until she chose to take the new berth at nightfall. Could the 
Sheboygan by this maneuver create, as against the Naples, any obli- 
gation beyond that of using reasonable and ordinary précautions 
with the means available in her then position, and in the then state 
of her environment, to prevent collision? Let it be conceded — 
though the évidence upon the point is conflicting — that by some use 
of her hawser (which was 720 feet long) différent to that in fact made, 
it was possible to hâve held the Naples fast; or that, after the She- 
boygan had taken her berth, the Naples might, in the face of the 
storm, hâve loosed her moorings and found a place of safety else- 
where, either in the river or in the Peshtigo slip; or that she might 
hâve moved further forward on the east side of the Lighthouse slip, 
and attained more secure fastenings, though this could hardly hâve 
been done, is she therefore liable to the Sheboygan? In the light of 
the case above cited, and on what would seem the rational view of 
the matter, we think not. To hold a vessel at her moorings is not 
the ordinary or appropriate function of a hawser. The hawser in 
this instance was voluntarily put out to hold the forward portion 
of the Naples before the Sheboygan came into the situation. It 
thereafter remained where it had been put. We cannot say from 
the évidence that this, under the circumstances, was not the reason- 
able and proper use of the hawser. The position of the Naples, the 
berth occupied by her, and its environment, were apparent to the 
Sheboygan when the latter vessel came into the place of danger. Is 
it law that the Naples became at once bound to change her position, 
or else be responsible for a collision which the maneuver of the She- 
boygan made possible under weather conditions then présent? It 
is suggested that when the rudder chain broke — and the évidence is 
that this chain had been inspected within a week, and was then sound 
and staunch — the crew should hâve shipped the tiller. It is said 
that by this means the rudder could hâve been brought -again under 
control, and the Naples kept away from the side of the Sheboygan. 
As indicating the fury of the storm, a few minutes after the Naples 
flrst parted from the Lyon the strong and sound after timberhead of 
the latter vessel snapped under the strain of her lines, and her stern 
was blown from the pier till she went aground. When the rudder 
chain of the Naples broke, as above stated, the velocity of the wind 
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had increased to 72 miles an hour, and the stem of the Naples was 
then only 20 feet, or thereabouts, away from the Sheboygan. We 
cannot say, and no witness lias testifled, that under the circumstances 
as shown in the évidence it would hâve been practical to arrest the 
swift movement of the vessel, and avoid the threatened collision, by 
any substitution of other steering apparatus in the emergency of the 
broken rudder chain. There is no satisfactory basis for any flnding 
of négligence on this account; nor can it be fairly concluded that the 
crew of the Naples, at any time after the Sheboygan came into the 
slip, so far failed in reasonable endeavors and précautions with the 
means at hand as to make the Naples liable to the Sheboygan. The 
decree of dismissal is affirmed. 

JENKINS, Circuit Judge. I concur in the resuit reached, but 
upon the ground that under the circumstances no fault is cast upon 
the City of Naples. The harbor above the bridge was closed to her 
by reason of the congestion of shipping there. She was, therefore, 
compelled to seek such shelter as was afforded by the Lighthouse 
slip. The testimony déclares that she used ail proper and necessary 
appliances for secure mooring both before and during the storm. 
Indeed, it cannot be justly said that any proper effort was wanting to 
secure her in her position during the prevalence of the gale. If 
fault there was, it arose f rom taking a position outside the Lyon; but 
that would seem to hâve been a necessity of the situation. It does 
not satisfactorily appear that she could hâve done otherwise. 

I hâve doubted whether the City of Naples was not in fault for 
failure to ship her tiller, and start her engines after her rudder chains 
broke, and thereby keep her stern away from the Sheboygan. The 
évidence upon this point is quite meager and unsatisfactory, and but 
little stress seems to hâve been placed upon it. At the time of 
the breaking of the rudder chains the stern of the City of Naples 
was but 20 or 30 feet away from the Sheboygan, and, in a gale of 
wind of 72 miles an hour driving her stern directly towards the She- 
boygan, it may be doubted if the maneuver of shipping her tiller, 
starting her engines and obtaining sufficient headway to prevent the 
collision, could hâve been successfully adopted. At ail events, the 
évidence upon that subject is too inconclusive to warrant a finding of 
fault. As I read the testimony, there was nothing, other than the 
prevalance of the gale, to indicate to the master of the Sheboygan, 
when she moved into the slip and moored at the dock opposite to 
the City of Naples, that the latter was either insecurely moored, or 
was liable to part her Unes. I therefore reserve my judgment wheth- 
er the ruling in the case of The Vivid, referred to in the opinion of 
the court, is applicable hère. I do not know that the doctrine of 
"foui berth" has been applied to vessels moored to a dock. 
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THE ROCHESTER. 
THE AMARETTA MOSHER. , 
DUNHAM v. THE ROCHESTER. 
(District Court, N. D. Illinois. March 1, 1897.) 

COLl-TSION— STEAMER AND SAIL — IjOOKOUTS. 

Where a scliooner, shortly after leaving port, collided with a steamer com- 
ing in, held, on the évidence of the probabilities of the case, that the col- 
lision was due to the fact that ail the schooner's crew, except the master at 
the wheel, were engagea in setting sail, and that, the master's vision being 
obstructed by the sails, he several times left the wheel to play at random, 
while he ran forward to observe the approach of the steamer, and that the 
conséquent yawing of the schooner then misled the steamer into the belief 
that the schooner had changed her course. 

Thèse were cross libels to recover damages resulting from a colli- 
sion. 

Charles E. Kremer, for libelants. 
George S. Potter, for claimant. 

GROSSOTJP, District Judge (orally). On the evening of November 
4, 1895, at about 8:30 o'clock, the schooner Amaretta Mosher, belong- 
ing to the libelants, and leaving this port and the steamer Rochester 
coming into this port, came into collision when about two miles off 
shore, and about seven miles from the mouth of the river. The 
schooner had no cargo of any conséquence, and carried seven men. 
The steamer was partly loaded. The wind was from the south ; the 
night was clear; and the course of the schooner was almost before 
the wind. This case présents the usual difficultés of collision cases. 
The collision itself is, to a certain degree, unaccountable. The 
schooner was proceeding northward, a point or a point and a half to 
the westward. The steamer was proceeding southward several points 
to the eastward when they sighted each other. If the story of both 
crews be assumed to be true, they were in such a relation to each 
other that, if they had maintained their then course, the steamer 
would hâve crossed the bow of the schooner, and been to the east- 
ward of her, in ample time to hâve avoided any trouble. But it ap- 
pears that, just before the collision occurred, the steamer, for some 
purpose, changed her course from eastward of south to a little west- 
ward of south, and that near about the same time the schooner ap- 
parently changed her course from westward of north to a little east- 
ward of north, and the collision occurred by reason of thèse changes 
of the direction of either both of the vessels or of one of the vessels. 
The witnesses on board the steamer insist that they were proceed- 
ing to the eastward of south, and were on the starboard side of the 
schooner, seeing her green light, when suddenly the red light of the 
schooner appeared, showing that she had changed her course, and 
was coming in their direction. Under the rules of navigation, it is 
the duty of the steamer to give the highway to sailing vessels. In 
obédience to this rule, she ported her helm, and attempted to pass to 
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the westward of the schooner, although lier normal direction was to 
the eastward. 

The crew, on the part of the schooner, insist that they saw the 
steamer in ample time; that they saw her crossing the schooner's 
bows; and that, suddenly, and without any change of her own 
course, they observed that the steamer had changed her course, and 
was coming down upon them. Now, there are two théories advanced 
for this singular conduct upon the part of the steamer. The one is, 
on behalf of the schooner, that, as a matter of fact, the steamer did 
not sight the schooner until she was just upon her; that she then 
saw her green light, it is true, and the change from the green light to 
the red light, which indicated a change in the course of the schooner; 
that this, in fact, was not a change of her course, but was only due 
to the fact that she was yawing, — that is, her bow was veering from 
right to left, whereby she showed flrst one light, and then the other; 
but that the steamer was so near upon her that her master had no 
time to stop and deliberate, and, not distinguishing between yawing 
and a change of course, suddenly changed his course, which brought 
him into direct collision with the schooner. On behalf of the steamer 
it is contended that this cannot be true, but that the schooner leav- 
ing port had engaged ail her men at work setting sail, and that this 
included, for the most part of the time, the lookout, whose duty it 
was to stand upon the deck of the vessel, and that the master who 
was at the wheel, in the rear of the vessel, and whose vision was 
obstructed to a great extent by the sails, was the only one who was 
on the lookout; that it was suddenly seen that the steamer was close 
to her, and was passing across her bow; that the master, for the 
purpose of ascertaining what the steamer's course and intention 
was, left the wheel, and ran to the fore of the cabin, and looked at her 
under the sails; that he did this not once, but twice or three times; 
and that, when he was doing this, the wheel was necessarily playing 
at random, and leaving the schooner to take her course at random; 
and that it was the abandonment of the wheel which caused the 
schooner to appear to the steamer to hâve changed her course to the 
eastward. 

As I say, if I took the direct testimony of the witnesses in this 
case, and attempted to be guided by their testimony al one, I would 
come to a disagreement. My best judgment is, looking at it from 
ail the circumstances connected with the case, that the better reason- 
ing is with the theory propounded by counsel for the steamer. I 
must présume that the steamer did not purposely run down the 
schooner. The further presumption that she was upon her before 
she knew it, and mistook thèse changes of lights for the mère yaw- 
ing of the schooner, is ingenious, and may possibly be true, but it 
is not what the truth naturally would be. On the contrary. the mas- 
ter of the schooner admits that he left his wheel several times to 
go forward and look under the sails at the steamer. He also admits 
that the crew stopped work on the sails, and grew excited, when they 
saw the steamer was yawing before the collision. My own impres- 
sion is that the schooner was without any lookout except that of the 
captain, and that the captain's disadvantageous situation obliged him 
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to leave the wheel, and thus to indicate to the steamer that she was 
changing lier course, which would be the fault of the schooner. A de- 
cree may therefore be entered flnding the schooner at fault, dismiss- 
ing the libel, and sustaining the cross libel. 



THB RABBONI. 

THE NBLLIB B. RUMBALL. 

OOFFIN v. STBWART (two cases). 

STBWART v. COFFIN (two cases). 

(Circuit Court of Appeals, First Circuit. April 29, 1897.) 

Nos. 113 and 116. 

Collision— Depectite Light. 

Where sailing vessels approach each other nearly head on, and one of 
theia has a détective green light of obsolète make, so that, in spite of care- 
ful observations, the othèr sees only her red light, the latter cannot be held 
In fault for acting upon this indication, and the collision will be attributed 
to the deceptive lights. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maine/ 

This was a suit in admiralty bj Thomas J. Stewart and others, 
owners of the schooner Kabboni, against 0. P. Eumball and others, 
owners of the barkentine Nellie E. Rumball, to recover damages for 
a collision. A cross libel was also flled by the respondents. The 
district court found that the Eumball was alone in fault, and decreed 
accordingly. 53 Fed. 948. On appeal to the circuit it was held 
that both vessels were in fault, and a decree for divided damages 
was accordingly entered. Id. 952. , 

Edward S. Dodge, for owners of the Nellie E. Rumball. 
Eugène P. Carver (Edward E. Blodgett with him on the brief), for 
owners of the Rabboni. 

Before COLT, Circuit Judge, and NELSON and ALDRICH, Dis- 
trict Judges. 

PER CTJRIAM. A substantial part of the testimony presented 
hère on the part of the Rumball was not before the district court 
when the case was decided there, and the testimony of Axel Julius 
Coster, mate of the Rumball, was not before the circuit court at the 
time of the original décision therein ; and hère, upon a Ml and care- 
ful considération of ail the évidence and the arguments now pre- 
sented, a conclusion is reached différent from that in either the dis- 
trict or circuit court. The conclusion is that the trouble arose from 
the détective green light of the schooner Rabboni. It is believed 
that the Rabboni was approaching the Rumball head on, and the 
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testimbny shows unquestionably that the Eumball at the time was 
maintaining a vigilant loôkout, and was carefully observing the ap- 
prbach ôf the light of the vessel which it had sighted. It is clear 
that the only light sighted was the red light, which was brightly 
burning, and plain to be seen. The red being the only light shown, 
the Eumball had the right to conclude that the approaching vessel 
(the Eabboni) was crossing her course, and, acting upon this indi- 
cation, the Eumball changea her course sumciently to avoid the 
schooner Eabboni had she been crossing the course of the Eumball, 
according to the indications of the red light. The green lantern 
of the Eabboni was of obsolète make, being plain-faced, not ribbed, 
and, quite likely, poorly trimmed. At ail events, from the defects 
in the lantern, or from some other cause, it was not visible to the 
careful observations of the Eumball until too late to avoid collision. 
It is probable— in fact, it is quite certain — that the change in the 
course of the Eumball was somewhat in, accordance with the theory 
of the Eabboni, and that such change of course brought on the col- 
lision. This proposition would seem, on its face, to bring the Eum- 
ball into faùlt; but we must look for the cause. It, is hard to be- 
lieve — indeed, it is almost Jncredible — that the Eumball, in the face 
of two lights, or of a green light, changea her course so as to neces- 
sarily bring herself into collision with the approaching vessel. An 
explanation of this , is f ound, as is believed, in the fact that the 
Eumball misapprehended the course of the approach of the Eabboni. 
She properly acted upon what she saw. Her calculations and ma- 
neuvers were warrantably based upon the indications presented by 
the Eabboni. That she was misled, and that she miscalculated and 
inaneuvered so as to bring herself into contact with the Eabboni, 
was not her fault. '.'It was the fault of the vessel approaching with 
faulty and decëptive lights. The decrêesof the circuit court are re- 
versée!, and, the cases are remanded, with directions to dismiss the 
libéT of the owtaers of the schooner ïjlabboni, with oosts, and in 
the libel of the owners of the barkentiné Wellie E. Eumball to enter 
a decree for the libelants for the damage sustained by the barkentiné 
in; the collision, with ioterest and costs. Costa in this court are 
adjudged to the owners of the Nellie E. Eumball. 
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GBBBNE COUNTÏ T. KOBTRB30HT. 

(Circuit Court of Appeals, Fifth Circuit. May 25, 1897.) 

--No. 574. 

TJnited States Courts — Jurisdiction — Amotjnt in Controversy. 

In an action on negotiable bonds which hâve matured, together with the 
coupons, neither the interest on the bonds after maturity, nor the interest 
on the coupons after their maturity, constitutes a part ôf the matter in dis- 
pute, in determining the jurisdiction of the circuit court, where the contro- 
versy arises between citizens of différent States. 

In Error to the Circuit Court of the United States for the Northern 
District of Àlâbamai ' 

A. G. Smith, James Weatherly, H. C. Tompkins, and Ed. de Graf- 
fenreid, for plaintiff in ërror. 

E. H. Cabiness, a»d S. D. Weàkley, for défendant in error. 

Before BARDEE and McCOEMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

McGORMICK, Circuit Judge. This is an action of debt on nego- 
tiable bonds and the coupons thereto attached. The déclaration 
counts separately on two bonds, each for the sum of $500, which 
matured January 1, 1890. It also counts separately on 17 coupons 
attached to each bond, each for the sum of $20, making 34 coupons 
in ail declared upon, of the aggregate face value of $680. The re- 
covery sought is for this principal debt and interest on the bonds 
from their maturity, and on each of the 34 coupons from the date of 
their respective maturity. 

The circuit courts of the United States haye jurisdiction concur- 
rent with the courts of the several states, in ail suits of a civil na- 
ture, at coihmon law or in equity, in which there shall be a contro- 
versy between citizens of différent states, in which the matter in 
dispute éxceeds, exclusive of interest and costs, the sum or value of 
$2,000. Coupons on negotiable bonds represent interest on the bond 
accruing and made payable at stated "times before the maturity of the 
bond." Each coupon is an indepéndent contract stipulating for the 
payment of the installaient, of interest at the time named in each, 
respectïvely, and, âftër its" maturity, bears interest, will support an 
action, and is subject to the statute of limitations, as a separable 
contract. The interest on the bonds accruing after maturity, and the 
interest on each,çqupon accruing after its maturity, has an accessory 
relation to the principal of the bond and of each coupon, respective- 
ly, and by the terms <df the statute is excluded from the calculation 
of the amount declared on, in detepmining the jurisdiction of the 
circuit court. Edwards v. Bâtes Co., 163 U. S. 269, 16 Sup. Ct. 
,967; Brown v. Webster,, 156 U. S. 328, 15 Sup.' Ct. 377; Nesbit v. 
Riverside Indepéndent Dist. 144 U. S. 610, 12 Sup. Ct. 746; Amy v. 
DubUquej 98 U. S. 470; Aurora v. West, 7 Wall. 82. From 'the 
foregbingstatément <Jf the case, and the rule as deduced front the 
authorities cited, it is plain that the circuit court dîd hot hâve luris- 
81 F.-16 
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diction of this case. The judgment of the circuit court is therefore 
reversed, and the cause is remanded with directions to dismiss the 
plaintiff's action without préjudice. 



I-ANSING & CO. v. HBSINO. 

(Circuit Court of Appeals, Seventh Circuit. JJay 28, 1897.) 

No. 370. 

Appbal — Dismissal— Injunctioh against Public Officer. 

An appeal from an order denying an Injunction against a postmaster wlll 
be dismlssed without costs to either party, where, pendlng tue appeal, the 
appellee has been succeeded In office by another. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Hlinois. 

This was a bill in equity by Lansing & Co., an Illinois corporation, 
dealing in grain, provisions, and other commodities, against Washing- 
ton Hesing, who at the time the suit was instituted was postmaster of 
the city of Chicago, to enjoin him from withholding mail addressed to 
complainant, and from returning such mail matter to the senders 
thereof with the word "Fraudulent" marked on the outside thereof. 
The défendant, in his answer, justified his acts under an order known 
as a "fraud order," made by the postmaster gênerai of the United 
States. Complainant having moved for an injunction pendente lite, 
the same was denied by the court, and it thereupon took this appeal. 
Pending the appeal the défendant resigned his office, and a successor 
was appointed. 

Henry Stephen, for appellent 
John C. Black, for appellee. 

Before WOOBS, JENKINS, and SHOWALTER, Circuit Judgea. 

PEB CURIAM. This appeal is from an order denying an injunc- 
tion against the appellee as postmaster at Chicago. After the appeal 
was taken, the appellee resigned the office, and his successor has been 
appointed. On the authority of U. S. t. Boutwell, 17 Wall. 604, Secre- 
tary v. McGarrahan, 9 Wall. 298, and U. S. v. Lochren, 164 U. S. 701, 
17 Sup. Ct 1001, the appeal is dismissed, without costs tô either party. 



BMITH v. WESTERN UNION TEL. CO. 

(Circuit Court, D. Indlana. May 8, 1897 j 

No. 9,286; 

Costb— Attobnky's Docket Fee. 

An attorney's docket fee wlll not be allowed upon an order to remand t» 
a state court, either under Rev. St. § 824, authorizing such an allowanca 
where there has been a "final hearlng" In equity, nor under the act of March 
8, 1875, permittlng the court, in remanding a case, to "make such order u 
to costs asshall be Just" 
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Motion to Ketax Costs. 

Linton A. Cox, for plaintiff. 

Chambers, Pickens & Morris, for défendant 

BAKER, District Judge. Some time since, the motion of the 
plaintiff to remand the above-entitled cause to the state court was 
sustained, and now the attorneys for the plaintiff move the court to 
retax the costs in this cause by adding to the sum already taxed 
the item of $20 as a docket fee for the plaintiff's attorneys. They 
cite in support of their motion the case of Josslyn v. Phillips, 27 
Fed. 481. The practice in this district, and, so far as the court is 
advised, in the entire Seventh circuit, has been uniformly to allow 
no docket fee where a motion to remand has been sustained. By 
section 824 of the Bevised Statutes a docket fee of $20 is allowed 
when there has been a trial by a jury in a case at law, and when, 
in equity or admiralty, there has been a final hearing. I understand 
that the terra "final hearing" means a trial or hearing of the cause 
upon its merits. An order to remand certainly would not corne 
within any reasonable construction or interprétation of the words 
of section 824, and it seems to me that the construction given by 
Judge Brown to the words referred to by him in the act of March 
3, 1875, is a broader one than the words contemplate. It is cer- 
tain that the act of 1875 does not, in express terms, authorize the 
allowance of a docket fee; and, if one were allowed under the pro- 
visions of that act, it would hâve to be granted, in the nature of a 
discretionary allowance. In my judgment, the practice of the court 
so long continued ought not to be changed; and in this view Judge 
WOODS, of the circuit court, concurs. 



UNITED STATES T. NORTH BLOOMFIELD GRAVEL-MIN. OO. 
(Circuit Court, N. D. California. June 8, 1897.) 

1. CONSTITUTIONAL LAW— POWER OP CONGRESS OVBB NAVIGABLE WaTERS— OB- 

STRUCTIONS to Navigation. 

Oongress has absolute power, In the intereste of Interstate and foreign 
commerce, over the navigable waters of the United States, and may déclare 
what may or may not constitute obstructions thereto. 

2. Obstructions to Navigable Watbhs— Régulation of Hydraulic Mining. 

The act of March 1, 1893 (27 Stat. 507), creating the California debri* 
commission, and prohibiting and declaring unlawful hydraulic mining "di- 
rectly or indirectly injuring the navigability" of the Sacramento and San 
Joaquin river Systems, and requiring persons or corporations desiring to carry 
on hydraulic mining in the territory drained by those river Systems to file 
a pétition, setting forth the facts, to obtain permission from the débris 
commission to carry on such mining, etc., is to be construed as entlrely pro- 
hibiting any hydraulic mining in said territory until such application has 
been made and permission given. And the fact that prior to the passage 
of said act the United States had flled a bill to restrain a certain corporation 
from carrying on hydraulic mining so as to interfère with the navigability 
of such rivers, and that a decree had been entered adjudging that im- 
pounding works erected by the company pending the suit were sufficient 
to remove ail injurious matter, and that the company could not thereafter 
be restrained under the then existing law, is no défense to a suit by the 
United States to enforce compliance with the act of 1883. 
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H. S. Foote, U. S. Atty., and Samuel Knight, Asst U. S. Atty. 
C. W. Cross and Chas. A. Garter, for respondent 
Robert T. Devlin, amicus curiae. 

ROSS, Circuit Judge. This case was submitted upon bill and 
answer. It involves the construction of the açt of congress entitled 
"An act to create the California débris commission and regulate 
hydraulic mining in the state of California," approved March 1, 
1893. 27 Stat. 507. The bill allèges the appointaient and qualifi- 
cation of the commissioners provided for by that act, and the entry 
upon its duties by the commission. It allèges that the défendant 
company is, and was at the times mentioned in the bill, the owner 
and in possession of certain mining ground situated on or near the 
Yuba river and its tributaries, within the territory drained by the 
Sacramento and San Joaquin rivers, and is, and was during the times 
mentioned, engagea in working its mining ground by the hydraulic 
process; that the waters of the Sacramento river flow into Suisun 
Bay, and thence through the Straits of Oarquinez into San Pablo 
Bay, and thence througb the Golden Gâte into the Pacific Océan; 
that Feather river flows into the Sacramento, and that Yuba river 
flows into the Feather; that ail of thèse rivers were, at the time of 
the cession of the territory of Upper California to the United States 
by the republic of Mexico, to wit, February 2, 1848, and ever since 
hâve been and now are, public navigable rivers, and free highways 
for the uses and purposes of commerce and navigation, and during 
ail of the time mentioned were, and still are, navigable, and navi- 
gated by steamboats and other vessels, drawing from 8 to 16 feet 
of water, and engaged in commerce and navigation within the state 
of California ; that the Sacramento^ river during ail of the time men- 
tioned was, and still is, so navigable and navigated by steamboats 
and other vessels from its mouth to the mouth of Middle creek, in 
Shasta county, above the point of confluence of the Sacramento and 
Feather rivers; that the Feather river during the same time was, 
and still is, so navigable from its mouth to the mouth of the Yuba 
river, and that the Yuba river during the same time was, and stil] 
is, navigable from its mouth to a point about one mile above its 
moutli ; that ail of the rivers mentioned hâve their principal sources 
in the western slope of the Sierra Nevada Mountains, which lie to 
the east and northeast of the Sacramento valley, through which the 
Sacramento river flows, and in a small part in the eastern slope 
of the Coast Range Mountains, which lie to the west of the Sacra- 
mento Valley; that ail of the waters of the western slope of the 
Sierra Nevada Mountains which. lies opposite the Sacramento valley 
are tributary to the rivers mentioned, and that they hâve their sour- 
ces in lakes, springs, small streams, and canyons, which receive their 
waters from the rain and snow which fall each year to a great depth. 
upon the mountains; that the défendant company, in working its 
mining ground, so dumps and discharges the débris therefrom as that 
the same, or a portion thereof, is ultimately carried and flows into 
the Yuba river and its forks, and, with the débris from other mining 
wovks operated by the same process, is thence so carried and flows 
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into the Feather, Sacramento, and other streams forniing a part of 
and tributary to the Sacramento river System, and thence into the 
other waters, bays, and straits already mentioned; that hydraulic 
mining as now, and for more than 20 years last past, practiced and 
understood in the state of California, is a process of gold mining by 
which hills, ridges, banks, and other forms of deposits of earth which 
contain gold are mined and removed from their position by means 
of large streams of water, which, by great pressure, are forced through 
pipes terminating in nozzles known as "monitors" or "little giants"; 
that the water is discharged from such nozzles with great force, by 
a water pressure of from 50 to 400 feet per second, against and upon 
the hills, ridges, banks, and other deposits, which are usually shat- 
tered or broken up by means of blasts of powder, and softened by 
running water over and along such shattered or broken banks of 
earth, and undermined by streams of water flowing at the f oot of such 
banks, thus caving down and washing off portions thereof before 
water is discharged from the nozzles against them; that the clay, 
sand, gravel, stones, rocks, and boulders of which such gold mines 
are composed, known as "mining débris," together with the gold 
contained therein, are carried and moved by the streams of water in- 
to and through flumes, sluices, and other conduits at or adjacent to 
the respective mining claims, — the gold being arrested therein, and 
the débris being carried by the water through the flumes, sluices, 
and conduits, and dumped or discharged into impounding basins or 
réservoirs, and that a part of such débris is thence carried and flows 
into the adjacent streams or canyons; that the larger and heavier 
portions of the débris are deposited in such impounding basins or 
réservoirs, and the smaller and lighter portions, being not lésa than 50 
per cent, thereof, are carried down the streams, and lodged in the 
rivers and other channels and upon the lands adjacent thereto; that 
a portion of such mining débris, ever since the commencement of 
hydraulic mining within the state, has, during a large part of each 
year, been deposited and lodged, and is still being deposited and 
lodged, in the beds and channels of the rivers mentioned, and will 
continue to be so deposited and lodged while such hydraulic mining 
continues. The bill next allèges that the défendant company has 
failed and neglected and refused to file with the California débris 
commission a verified or any pétition setting forth such facts as 
will comply with the act of congress upon the subject, and with the 
rules prescribed by the commission, and has not, nor has any one 
on its behalf, executed and acknowledged the conveyance mentioned 
in that act, and, notwithstanding such neglect and failure, that the 
défendant company has continued to mine, and is now engaged in 
mining, its mining ground by the hydraulic process. The prayer of 
the bill is for a writ of injunction perpetually enjoining the défend- 
ant, its agents, grantees, lessees, and employés, from operating or 
allowing to be operated by the hydraulic process its mining ground, 
until it shall make, présent, and file with the débris commission the 
pétition set forth in the aforesaid act of congress, accompanied by 
the conveyance therein mentioned, and otherwise conform to the 
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rules and régulations prescribed by the commission by virtue of that 
statute. 

The answer of the défendant company admits the appointment 
of the commissioners, and their qualification and organization as al- 
leged, and its failure to file with the commission the pétition and 
conveyance mentioned in the act, and the fact of its mining its ground 
by the hydraulic process notwithstanding. It allèges that its mines 
and works are ail situated adjacent to Humbug creek, a small tribu- 
tary of one of the main branches of the Yuba river, and within the 
territory drained by the Sacramento river System. It admits the 
fact of the navigability of the Sacramento, Feather, and Yuba rivers, 
but dénies the extent of the navigability alleged in the bill. It 
admits the sources of the rivers as alleged. It dénies that it so 
dumps and discharges the débris from its mines and works, or any 
thereof, in such manner that the same, or any material portion of it, 
is ultimately carried or flows into the Yuba, Feather, or Sacramento 
rivers, or other streams forming a part of or tributary thereto, or 
upon the lands adjacent thereto ; but avers that only a trifling quan- 
tity of the débris from the défendant' s mining ground escapes from 
or passes beyond the impounding works and réservoirs of the défend- 
ant company, and that the same consists solely of light, flocculent 
matter of about the same spécifie gravity as water, and so finely 
comminuted as to readily float in and be moved by the slightest 
movement of the water in which it is suspended, and that ail of the 
matter so escaping from or passing beyond the defendant's impound- 
ing works is carried in suspension in the streams of water until it 
reaches the Suisun Bay, and that from the head of Suisun Bay, by 
the tidal currents and movements of the water of that bay, of the 
Carquinez Straits, San Pablo Bay, and the Bay of San Francisco, 
and the tidal currents passing in and out of the Golden Gâte, it is 
ail carried and swept into the océan at distances remote from the 
land or navigable streams of the state of California, and does not 
deposit in any place where it either injures, or threatens to injure, 
any navigable waters within the jurisdiction of the United States. 
The answer further dénies that any portion of the débris from the 
defendant's mines or mining works, at any time since the passage 
of the act of congress in question, has been deposited or lodged in 
the beds or channels of either of the rivers named, and dénies that 
any of such débris will be so deposited or lodged while it continues 
the mining of its ground by the hydraulic process. The answer fur- 
ther avers that about the years 1887 and 1888 the défendant erected 
upon its mining ground, which had been conveyed to it for placer 
mining purposes by the government of the United States, extensive, 
complète, and expensive impounding works, which hâve ever since 
been so maintained as to successfully, completely, and permanently 
impound ail of the mining débris resulting from its mining opéra- 
tions, upon its mining ground, except such light and inconsiderable 
portion of the débris therefrom as will not settle in water when 
affected by the least motion, nor when such water is at rest, unless 
the same be maintained in a condition of rest for a long period of 
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time, and that such light and flocculent matter, when it passes from 
the defendant's impounding works, flows into Humbug creek, which 
creek flows with a rapid current into the South Yuba river, and 
that the South Yuba river flows with a rapid current into the Main 
Yuba river, and that the Main Yuba river flows with a rapid current 
into the Feather river, and that the Feather river flows with a rapid 
current into the Sacramento river; that the Sacramento river, with 
a moderate current, flows into Suisun Bay, and that from the head 
of Suisun Bay to the waters remote from the Golden Gatë the waters 
are constantly agitated and rapidly moved by tidal currents, and 
that the light and flocculent matter which so escapes from the de- 
fendant's impounding works is carried by the currents of the streams 
mentioned, and by the tidal currents in the other navigable waters 
named, out of the Golden Gâte, and to localities remote from the 
shores of the Pacific Océan, and that no part thereof does injure or 
threatens to injure, either by itself, or in connection with débris 
from other mines, any of the navigable waters mentioned in the bill, 
or any other waters. The answer further allèges that on the 25 th 
day of June, 1888, the United States filed in this court its bill in 
equity against this défendant, containing ail of the averments of 
the présent bill, except the allégations with regard to the act of 
congress of March 1, 1893 (which was not then in existence), and the 
appointaient of the members of the commission thereby created, and 
the allégations with respect to the failure of the défendant to file 
with the commission the pétition and conveyance required by that 
act; that thereafter, and on July 1, 1889, the défendant filed its 
answer to that bill of complaint, alleging the construction and main- 
tenance of the aforesaid impounding Works, and that thereby the 
débris from its mining ground was sufficiently and permanently im- 
pounded and restrained, as is alleged in the présent answer, and that 
thereby the navigable waters mentioned were prevented from being 
injured or threatened with injury from the débris from the defend- 
ant's mines; that thereafter a trial was duly had upon the issues 
framed in the cause, upon which trial it was duly adjudged that the 
defendant's mining by the hydraulic process did not injure or threaten 
to injure the navigable streams, or any of the navigable waters, of 
the state of Oalifornia, or any of the lands adjacent thereto, and 
that the défendant could continue its hydraulic mining opérations 
by the use of its said impounding works without injuring or threat- 
ening to injure any of the navigable waters of the state of California, 
and without injuring or threatening to injure the havigability of any 
of the navigable streams of the state, and that ever since that time 
the défendant has maintained its said impounding works, and its 
hydraulic mining opérations hâve ever since been conducted in the 
same manner (and in no other manner) that it was in that action 
adjudicated they might be without injury to any waters or lands; 
that the mining ground and works described in the bill in the prés- 
ent suit and in the bill in the former suit are the same. 

As the case is submitted on bill and answer, such of the averments 
of the latter as are inconsistent with the allégations of the bill, 
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as well as the affirmative matter set up in défense of the suit, must 
be taken as true. It is thus made to appear that »one of the débris 
froin the mining ground or works of the défendant company is lodged 
or deposited in any of the navigable waters mentioned in the bill, or 
upon any land adjacent thereto; but, on the contrary, that such 
light, flo'Cculent matter as escapes from the mines and impounding 
works of the défendant company is carried in suspension by the mov- 
ing streams and waters into the Pacific Océan beyond the jurisdiction 
of the United States. If, however, congress has, in the exercise of its 
power to déclare what may or may not constitute obstructions there- 
to, by its act, prohibited the putting into the said navigable waters 
any such light, flocculent matter, there can be no doubt, I think, of 
the power of a court of equity to prevent, by writ of injunction, the 
unlawful act. In re Debs, 158 U. S. 565, 599, 600, 15 Sup. Ct. 900. 
The absolute power and control of congress over the navigable wa- 
ters of the United States in the interest of commerce with foreign 
nations and among the several states, and its right to déclare what 
may or may not constitute obstructions thereto, is thoroughly settled. 
Miller v. Mayor,.etc, 109 U. S. 385, 3 Sup. Ct. 228; Cardwell v. Bridge 
Co., 113 U. S. 205, 5 Sup. Ct. 423; Escanaba & L. M. Transp. Oo. v. 
City of Chicago, 107 U. S. 678, 2 Sup. Ct. 185; South Carolina v. 
Georgia, 93 U. S. 4; Gilman v. Philadelphia, 3 Wall. 713. Subject to 
this power on the part of congress, ail of the navigable waters within 
the state of OaUfornia are common highways. The state was ad- 
mitted into the Union upon the condition, among other conditions, 
"that ail of the navigable waters within the said state shall be com- 
mon highways and forever free, as well to the inhabitants of said 
state as to the citizens of the United States^ without any tax, duty, 
oi* impost therefor." 9 Stat, 452, 453. The important question in the 
case is, what bas congress enacted in respect to the navigable waters 
mentioned in the. bill, in connection with mining by the hydraulic 
process? There is but one act upon the subject, and that is the one 
the construction of whiçh is hère, involved. To properly construe 
it>,the conditions givingrisë to its enactment must be considered. 
Long-continued mining by this process, in the territory drained by the 
rivera mentioned, had resulted in depositing in them and upon much 
of the adjacent land yast .quantifies of débris, thereby, to a great ex- 
tent, impeding the navigation of the waters, and rendering valueïess 
large quantities of otherwise fertile lands. This unfortunate condi- 
tion of affairs necessarily gave rise to many and bitter contests in the 
courts between the conflicting interests, Somë of the suits were 
brought in this, court, and many of thém in the courts of the state, re- 
sulting, ultimately, whereyer it was. showh that such hydraulic min- 
ing was causihg injury to the public streams or waters, or to other's 
lânds, in perpetually enjoining such mining. One of such suits was 
brought against the présent défendant in this court to enjoin it frbm 
working by the hydraulic process the same mining ground it is now 
operating: That suit resulted in à decree enjoining the défendant 
from so working its mining ground;; but the decree contained a pro- 
vision to the effect that if, in the future, the défendant corporation 
ehould showto the court that it had constructed impounding réservoirs 
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which would successfully impound its mining débris, the decree might 
be tnodifled so as to permit the opération of the mine. That case 
was tried and decided by Judge Sawyer, and is reported in 18 Fed. 
753, under the title of Woodruff v. Mining Co. Some time after the 
making of the decree the défendant established a System of impound- 
ing works, and commenced again its mining opérations. That action 
on the part of the défendant resulted in a suit brought in this court 
by the United States against the défendant to obtain an injunction 
prohibiting it from continuing its hydraulic mining opérations. 
After a trial of that case, in which much testimony was introduced 
(53 Fed. 625), this court (Judge Gilbert presiding) found that by the 
construction and use of its impounding works the défendant prevented 
the escape of any débris from its mine into the navigable waters of 
the ri vers mentioned that would z-rnd to impair or injure their navi- 
gability, and therefore denied the injunction prayed for. In neither 
of thèse décisions was mining by the hydraulic process regarded, in 
and of itself, as unlawful. That it is not unlawful, but highly useful 
and commendable, when properly conducted, and without injury to 
the property or rights of others, hardly needs judicial décision. In 
Yuba Co. v. Cloke, 79 Cal. 239, 243, 21 Pac. 740, 741, the suprême 
court of Calif ornia said : 

"It seems to us it must be conceded that the business of hydraulic mining is 
not within itself unlawful or necessarily injurious to others. The unlawful 
nature of the business results from the manner in which it is carried on, and 
the neglect of parties engaged therein to properly care for the débris resulting 
therefrom, whereby it is aïlowed to follow the stream, and eventually cause 
injury to property situated below." 

ISTobody wanted gold mining by the hydraulic process stopped so 
long as it could be prosecuted without injury to the navigable waters, 
or to the property or rights of others. And so an effort was made 
by the parties most directly interested — the miners and agriculturists 
— to induce congress to legislate upon the subject, which effort re- 
sulted in the passage of the act of March 1, 1893. As enacted, after 
creating the California débris commission, and providing for the ap- 
pointment of its members, and for the filling of vacancies occurring 
therein, and for the exercise of the powers conferred upon it, under 
the direction of the secretary of war and the supervision of the chief 
of engineers, and authorizing the commission to adopt rules and rég- 
ulations not inconsistent with law, to govern its délibérations and pro- 
cédure, the act declared the jurisdiction of the commission, in sb far 
as the same affects mining carried on by the hydraulic process, to ex- 
tend to ail such mining in the territory drained by the Sacramento 
and San Joaquin river Systems in the state of California. It declared, 
for the purposes of the act, "hydraulic mining" and "mining by the hy- 
draulic process" to hâve the meaning and application given to those 
terms in the state of California. That meaning is sufficiently set ont 
in the bill in the présent case. The act prohibited and declared un- 
lawful such hydraulic mining "directly or indirectly injuring the navi- 
gability of said river Systems, carried on in said territory, other 
than as permitted under" its provisions. Sections 3, 22. But this 
was by no means the extent of the act or of its prohibition. Its very 
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purpose was to provide a means by which such mining could be car- 
ried on in the territory named without injuring the navigability of 
the said river Systems, directly or indirectly. Eecognizing the great 
damage that had been done to the navigable waters mentioned by hy- 
draulie mining in the past, it created a commission of skilled officers 
to exercise the powers conferred upon it under the direction of the 
secretary of war and the supervision of the chief of engineers of the 
army, and by section 4 of the act made it the duty of the commis- 
sion to mature and adopt, from examinations and surveys already 
made, and from such additional examinations and surveys as the 
commission should deem necessary, such plan or plans — 

"As will improve the navigability of ail the rlvers comprlsing sald Systems, 
deepen thelr channels, and proteet their banks. Such plan or plans shall be 
matured wlth a vlew of making the same effective as against the encroach- 
ment of and damage from débris resulting from mining opérations, natural 
érosion, or other causes, wlth a vlew of restorlng, as near as practicable and 
the necessitles of commerce and navigation demand, the navigability of said 
rivers to the condition existmg :in eighteen hundred and sixty, and permitting 
mining by the hydraullc process, as the tenu 1s understood In sald state, to be 
carried on, provided the samé can be accomplished without injury to the naviga- 
bility of said rlvers or the landâ adjacent thereto." 

By section 5 of the act it is made the duty of the commission to — 

"Further examine, survey, and détermine the utllity and practicability, for the 
purposes hereinafter Indicated, of storage sites In the trlbutaries of said rlvers 
and In the respective branches of said trlbutaries, or in the plains, basins, 
sloughs, and tule and swamp lands adjacent to or along the course of said 
rivers, for the storage of débris or water or as settllng réservoirs, wlth the 
object of uslng the same by elther or ail of thèse methods to aid in the lmprove- 
ment and protection of said navigable rivers by preventing deposits therein of 
débris resulting from mining opérations, natural érosion, or other causes, or 
for affordlng relief thereto In flood times, and providing sufflcient water to 
maintain scourlng force therein in the summer season; and In connection there- 
wlth to Investlgate such hydraullc and other mines as are now or may hâve 
been worked by methods lntended to restratn the débris and material moved 
In operating such mines by lmpounding dams, settling réservoirs, or otherwise, 
and in gênerai to make such study of and researches in the hydraulie mining 
industry as science, expérience, and engineering skill may suggest as practi- 
cable and useful in devising a method or methods whereby such mining may 
be carried on as aforesald." 

Sections 9 and 10 of the act are as follows: 

"Sec. 9. That the individual proprietor or proprietors, or, In case of a corpo- 
ration, its manager or agent appointed for that purpose, owning mining ground 
in the territory in the state of Oalifornia mentioned in section three hereof, 
which- It ls desired to work by the hydraulie process, must file with said com- 
mission a verified pétition setting forth such facts as will comply with law 
and the raies prescribed by said commission. 

"Sec. 10. That said pétition shall be accompanled by an instrument duly ex- 
ecuted and acknowledged as required by the law of the said state, whereby the 
owner or owners of such mine or mines surrender to the United States the 
right and privilège to regulate by law, as provided in this act, or any law that 
may hereaf ter be enacted, or by such raies and régulations as may be prescribed 
by virtue thereof, the manner and method in which the débris resulting from 
the working of said mine or mines shall be restrained and what amount shall 
be produced therefrom; it belng understood that the surrender aforesaid shall 
not be construed as in any way affecting the right of such owner or owners 
to operate said mine or mines by any other process or method now in use in 
said state: provided, that they shall not interfère with the navigability of the 
aforesaid rivers." 
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Subséquent sections provide for a joint pétition by the owners of 
several mining claims so situated as to require a common dumping 
ground or restraining works, and for proceedings of the commission 
thereon, including the provision contained in section 14, that upon 
the completion of such work as may be authorized and required by 
order of the commission — 

"If found in every respect to meet the requirements of the said order and sald 
approved plans and spécifications, permission shall thereupon be granted to the 
owner or owners of such mine or mines to commence mining opérations, sub- 
ject to the conditions of said order and the provisions of this act." 

Section 15 is as follows: 

"Sec. 15. That no permission granted to a mine owner or owners under thls 
act shall take effect, so far as regards the working of a mine, until ail im- 
pounding dams or other restraining works, if any are prescribed by the order 
granting such permission hâve been completed, and until the impounding dams, 
or other restraining works, or settling réservoirs provided by said commission 
hâve reached such a stage as, in the opinion of said commission, it is safe 
to use the same: provided, however, that if said commission shall be of the 
opinion that the restraining and other works already constructed at the mine 
or mines shall be suffieient to protect the navigable rivers of said Systems and 
the work of said commission, then the owner or owners of such mine or mines 
may be permitted to commence opérations." 

And by section 17 it is declared: 

"That at no time shall any more débris be permitted to be washed away 
from any hydraulic mine or mines situated on the tributaries of said rivers and 
the respective branches of each, worked under the provisions of this act, than 
can be impounded within the restraining works erected." 

From thèse provisions (and there is nothing in the act to the con- 
trary) it seems quite clear to me that its real intent and meaning is 
to prohibit and make unlawful any and ail hydraulic mining in the 
territory drained by the Sacramento and San Joaquin river Systems 
in the state of California directly or indirectly injuring the naviga- 
bility of said river Systems, and to permit it in ail cases where the 
work can be prosecuted without such injury to the navigability of 
the said river Systems, or to the lands adjacent thereto; that, in 
order to properly détermine the facts upon which the législative 
will is to act, a skilled commission is created, whose duty it is to 
ascertain and détermine what will or will not cause the prohibited 
injury, and to prescribe the character of impounding works, and the 
extent to which hydraulic mining in the territory described may be 
carried on without causing such injury. To give effect to this mani- 
fest purpose, congress, in effect, enacted that until the commission 
should find that such mining can be carried on without causing the 
prohibited injury, ail hydraulic mining within the territory drained 
by the Sacramento and San Joaquin river Systems is unlawful; for 
by section 9 it is in terms declared that any person or corporation 
owning mining ground in that territory, "which it is desired to work 
by the hydraulic process, must file with said commission a verified 
pétition setting forth such facts as will comply with law and the 
rules prescribed by said commission," accompanied by the instru- 
ment described in the next section; that is to say: "An instrument 
duly executed and acknowledged as required by the law of the said 
state, whereby the owner or owners of such mine or mines surrender 
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to the United States the right and privilège to regulate by law, as 
provided in this act, or any law that may hereaf ter be enacted, or by 
such rules and régulations as may be prescribed by virtue thereof, 
the manner and method in which the débris resulting from the work- 
ing of said mine. or mines shall be restrained and what amount shall 
be produced therefrom; it being understood that the surrender afore- 
said shall not be construed as in any way affecting the right of such 
owner or owners to operate said mine or mines by any other process 
or method now in use in said state: provided, that they shall not in- 
terfère with the navigability of the aforesaid rivers." The plain 
meaning of the provision that any person or corporation owning min- 
ing ground within the territory drained by the rivers mentioned, 
which it is desired to work by the hydraulic process, must file a cer- 
tain described pétition, is that, unless such pétition be filed, such 
ground shall not be worked. Confirmation of this is found in the 
express déclaration contained in section 17, "that at no time shall 
any more débris be permitted to be washed away from any hydraulic; 
mine or mines situated on the tributaries of said rivers and the re- 
spective branches of each, worked under the provisions of this act, 
than can be impounded within the restraining works erected," and 
in other clauses of the act already cited. 

As has been already observed, the right of congress to say what 
may or may not constitute an obstruction of the navigable waters 
between the states or Connecting with the océan is well settled. 
Light, flocculent matter escaping from one or more mines worked 
by the hydraulic process and carried into such waters may not tend 
to injure their navigability, but such matter, in connection with 
similar matter from a great many other mines, may do so. It was 
the right of congress to put a stop to the working of ail mines that 
eontribute in any degree to such injury, and to prescribe the condi- 
tions upon which such work so contributing might be prosecuted. 
In some of the contests that were brought before the courts prior 
to the passage of the act in question it was held that any and ail 
persons and corporations contributing to the injury should be en- 
joined. Woodruff v. Mining Oo., supra; People v. Gold Kun Ditch 
& Min. Co., 66 Cal. 138, 4 Pac. 1152, and cases there cited. In the 
case of Miller v. Mayor, etc., 109 IL S. 385, 3 Sup. Ct. 228, congress 
had passed an act (15 Stat. 336) authorizing the construction of a 
bridge over East river between the cities of New York and Brooklyn, 
and declaring that when completed it should be — 

"A lawful structure and post road for the conveyance of the mails of the 
United States. Provided, that the said bridge shall be so constructed and 
built as not to obstruct, impair, or injuriously modify the navigation of the 
river; and in order to secure a eompliance with thèse conditions the Company, 
previous to commencing the construction of the bridge, shall submit to the 
secretary of war a plan of the bridge, with a detailed inap of the river at the 
proposed site of the bridge, and for the distance of a mile above and below the 
site, exhibiting the depths and currents at ail points of the same, together with 
ail other information touching said bridge and river as may be deemed requisite 
by the secretary of wnr to détermine whether the said bridge, when built, will 
conform to the prescribed conditions of the act, not to obstruct, impair, or inju 
viously modify the navigation of the river." 
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The second section of the act was as f ollows : 

"That the secretary of war is hereby authorized and directed, upon receiving 
«aid plan and map and other information, and upon being satisfied that a 
bridge built on such plan, and at said loeality, will conform to the prescribed 
conditions of this act, not to obstruet, impair, or injuriously modify the naviga- 
:ion of said river, to ntrtify the said company tliat he approves the same, and 
upon receiving such notification the said company may proceed to the érection 
of said bridge, conforming strictly to the approved plan and location. But 
nntll the secretary of war approve the plan and location of said bridge, and 
notify said company of the same in writing, the bridge shall not be built or 
eommenced; and should any change be made in the plan of the bridge during 
the progress of the work thereon, such change shall be subject likewise to the 
approval of the secretary of war." 

It was contended by the plaintiiï in the case, who sought to re- 
strain the building of the bridge, that congress could not leave it to 
the secretary of war to détermine whether the proposed construction 
would be an obstruction to the navigation of the river ; but the court 
answered: 

"By submitting the matter to the secretary, congress did not abdicate any 
of its authority to détermine what should or should not be deemed an obstruc- 
tion to the navigation of the river. It simply declared that, upon a certain 
fact being established, the bridge should be deemed a lawful structure, and 
employed the secretary of war as an agent to ascertain that fact. Having 
power to regulate commerce with foreign nations and among the several states, 
and navigation being a branch of that commerce, it has the control of ail 
navigable waters between the states, or Connecting with the océan, so as to 
préserve and protect their free navigation. Its power, therefore, to détermine 
what shall not be deemed, so far as that commerce is concernée, an obstruc- 
tion, is necessarily paramount and conclusive. It may, in direct terms, déclare 
absolutely or on conditions that a bridge of a particular heîght shall not be 
deemed such an obstruction, and, in the latter case, make its déclaration take 
effect when those conditions are complied with. The act in question, in re- 
quiring the approval of the secretary before the construction of the bridge 
was permitted, was not essentially différent from a great mass of législation 
directing certain measures to be taken upon the happening of particular con- 
tingentes or the ascertainment of particular information. The exécution of 
a vast number of measures authorized by congress, and carried out under the 
direction of the heads of departments, would be defeated if such were not the 
case. The effleiency of an act as a déclaration of législative will must, of 
course, come from congress, but the ascertainment of the contingency upon 
which the act shall take effect may be left to such agencies as it may desig- 
nate. South Oarolina v. Georgia, 03 TJ. S. 13." 

So hère congress has created a commission, under the direction 
of the secretary of war and the supervision of the chief of engineers 
of the army, to ascertain and détermine whether the various hydraulic 
mines within the territory drained by the Sacramento and San 
Joaquin river Systems can be operated by means of impounding réser- 
voirs and other works without injury to those navigable waters; 
and, if so, the act of congress permits them to be operated in such 
a prescribed way as will prevent any such injury. TJntil the mat- 
ters of fact committed to the commission hâve been ascertained, and 
the extent and methods of the work so prescribed, the act of congress 
prohibits the opération of any mine by the hydraulic process within 
the territory drained by the Sacramento and San Joaquin river 
Systems from which any débris matter âows into those waters. This, 
in my opinion, is the true construction of the act, and to it, as thus 
construed, I see no constitutional objection. It is too late now for 
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any one to question the power on the part of congres» to déclare that 
débris of any character, or otlier thing, constitutes an obstruction 
to the navigable waters within its control, and to probibit the use 
of such waters by any such débris or other thing. The power to 
absolutely prevent the use of such waters for the objectionable pur- 
poses necessarily includes the power to prescribe' the terms and con- 
ditions upon which they may be so used. The provision of section 
10 of the act, requiring the surrender to the United States of the 
right to regulate the manner in which the débris resulting from the 
working of such mine or mines shall be restrained, and what amount 
shall be produced therefrom, only constitutes one of the conditions 
to such use required by congress. As congress already had that 
power of régulation, it needed no conveyance from the mine owner 
to vest it. For this reason the insertion of that requirement by 
congress as a condition to the granting of a permit to mine by the 
hydraulic process does not rentier the act obnoxious to any of the 
objections urged against it. 
A decree will be entered for the complainant as prayed for. 
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1 Railroad Receivers— Adoption of Leases. 

Receivers of a mortgaged railroad hâve the option to assume or to re- 
nounce within a reasonable time the leases of branch railroads which they 
find in the possession of the mortgagor, and are directed to operate. 

8. SAMB — LlABILITY FOR DEFICITS. 

The expenses and déficits incnrred by the receivers of an insolvent cor- 
poration, in lawfully operating another railroad which has been operated 
by the insolvent corporation under a lease which it was the duty of the re- 
ceivers to renounce, are chargeable to the leased railroad, and not to the 
railroad of the lessee, where the receivers hâve not assumed the lease. 
t. Same— Expenses— Preferentiai, Claims. 

The moneys expended and the liabilities incurred by the receivers or trus- 
tées in the management of property intrusted to them constitute preferentiai 
claims npon the trust estate, which must be paid out of lta proceeds before 
they can be distributed to the beneficiaries. 
4 Samk — Discrétion of Court — Appeal. 

When the question of the renunciation or adoption by the recelver of a 
railroad of the leases of branch Unes has been submitted to the court which 
appointed the recelver, and, after full investigation by a master and the 
submission to him of conflicting évidence bearing npon the question, has 
been decided by such court, its décision, being upon a question of business 
policy and not of Iaw, and administrative rather than judicial in its nature, 
should not be disturbed by an appellate court, unless it appears that the 
discrétion of the lower court was abused. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 
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SANBORN, Circuit Judge. This is an appeal from an order deny- 
ing the pétition of the receivers of the St. Louis & San Francisco 
Railway Company for leave to renounce the leases of four railroads, 
which had been taken by that company before the receivership, and 
directing them to pay the rent reserved by thèse leases during the 
receivership from the income or the proceeds of the property of the 
lessee company before applying any of them to the payment of the 
bonds secured by its Consolidated mortgage. 71 Fed. 601. It was 
upon the Consolidated mortgage that the foreclosure proceedings in 
which thèse receivers were appointed was based. That mortgage 
was subséquent in date to the four leases, and thèse leases secured 
bonds which were issued under flrst mortgages upon their respec- 
tive Unes, which were made simultaneously with the leases. The 
history of thèse transactions was this: 

In 1886 and 1887 the corporations which owned thèse leased rail- 
roads demised them to the San Francisco Company for long terms 
of years, and at the same time delivered to that company a large 
majority of their stock, so as to give it complète control of their cor- 
porations and their property. Each of thèse lessors, at the time it 
made its lease, made a mortgage upon its railroad to secure bonds 
which it issued, and by the terms of the lease appropriated to the 
bondholders a sufficient amount of the rent reserved to pay the in- 
terest on the bonds as it matured. The San Francisco Company 
covenanted, in each of thèse leases, to pay the taxes on the leased 
premises, to operate the leased railroad, and to pay certain rents, 
which it agreed should in no event be less than the interest on the 
flrst mortgage bonds of the lessor. The names of thèse leased Unes, 
their length, and the amount of their outstanding flrst mortgage 
bonds, which were secured by thèse simultaneous leases, were as 
follows: Salem Branch, 54 miles, $810,000; Beaumont Branch, 
61.86 miles, $744,000; Anthony Branch, 59.35 miles, $732,000; Mid- 
land Railroad, 107.20 miles, $1,608,000. The annual interest upon 
thèse bonds, and hence the minimum annual rental which the San 
Francisco Company agreed to pay for the use of thèse railroads, was 
$193,380, in addition to the taxes upon and the expenses of operat- 
ing them. That company took possession of thèse railroads under 
thèse leases, and operated them until they were taken from it by the 
receivers in this case under the order of the court below, procured 
by the Mercantile Trust Company, the trustée named in the Con- 
solidated mortgage, and the appellant in this case. The Consoli- 
dated mortgage was made by the San Francisco Company on June 
11, 1891, to the Mercantile Trust Company, to secure an issue of 
$50,000,000 of bonds, $14,357,500 of which hâve been issued and are 
outstanding. It described and conveyed to the trust company, for 
this purpose, 989.23 miles of railroad owned by the San Francisco 
Company, ail its leasehold estate in the four leased railroads, a large 
majority of the capital stock of the four lessor companies, and ail 
the equipment and other property which pertained to what was 
known as the "Frisco System" of railroads. It provided that the 
trustée should certify and deliver the aggregate amount of $36,- 
074,500 of the bonds secured by it in exchange for the underlying 
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bonds of some of the railroads of its System, among which were those 
secured by the first mortgage bonds of thèse four leased lines. In 
this mortgage the San Francisco Company agreed to pay the taxes 
upon, to maintain, repair, and renew the equipment upon, and to 
operate, the four leased lines. The mortgage provided that, in case 
of a default by the mortgagor in the performance of any of its cove- 
nants, which should continue for six months, the trustée, upon the 
request of the holders of the greater amount of the outstanding 
bonds secured by it, but not otherwise, should "then hâve or be en- 
titled to possession of ail the railroads [that is, ail the railroads cov- 
ered by this mortgage, including both those owned and those leased 
by the San Francisco Company], and conduct the business of the 
railway company, and exercise the franchises pertaining thereto, and 
receive ail the tolls, rents, income, and profits froni said railroad 
and other property, and the interest upon ail bonds and the divi- 
dends upon ail shares of capital stock then held by the trustée un- 
der the provisions of this mortgage, and from such receipts shall 
pay ail expenses of taking possession of said railroads and other 
property, and operating said railroads, and conducting said busi- 
ness, and the expenses of such repairs, replacements, altérations, 
additions, and improvements to the mortgaged property as the trus- 
tée shall deem needful, and ail taxes due upon any of the mortgaged 
property, and ail amounts due for interest or principal of any of the 
bonds or other obligations of the railway company secured by any 
mortgages or pledges prior in lien to this mortgage, and, after de- 
ducting such expenses and payments, and retaining a reasonable 
compensation for the services of the trustée in connection with the 
making of said entry, and taking possession of said railroads and 
other property, and operating the same, and conducting the said 
business, shall apply the net income to the payment of any interest 
previously due, or becoming due, during such possession, on bonds 
secured by this mortgage, in the order in which such interest shall 
hâve become due, ratably, to the persons entitled to such interest, 
and to apply any remainder of said income to the payment of the 
principal of said bonds, if then due, with ail interest accrued and 
unpaid thereon, ratably, to the owners of said principal and interest. 
without discrimination or préférence." It provided that, if default 
should continue for six months after the trustée had made written 
demand of payment or performance, it should, upon the request of 
the holders of the greater amount of the outstanding bonds secured 
by the mortgage, but not otherwise, "cause ail of the railroads and 
other property then secured by this mortgage, including ail shares 
of capital stock and bonds held in trust under the provisions hereof, 
to be sold as one property at public auction, at the city of St. Louis, 
in the state of Missouri," and that said sale should be made subject 
to ail prior mortgages, liens, and pledges set forth in the Consoli- 
dated mortgage. 

On December 21, 1893, the Mercantile Trust Company filed its bill 
in the court below to foreclose the Consolidated mortgage, on the 
ground that the San Francisco Company had made default in the 
payment of taxes upon the mortgaged property. It is alleged in its 
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bill that the railroads owned and controlled by ànd the four rail- 
roads leased by the San Francisco Company formed a trunk line, 
that this fact was one of the most important ingrédients of its value, 
and that its severance would resuit in a ruinons sacrifice to every 
interest in the property. It prayed for the f oreclosure of the mort- 
gage, for the sale ôf ail the mortgaged property, and for the ap- 
pointment of receivers to hold and operate the mortgaged railroads 
during the pendency of the suit. The défendant filed an answer 
practically admitting the allégations of the bill, and on the same 
day the court appointed receivers, and directed them to take posses- 
sion of and operate as one property ail the railroads constituting the 
Frisco System, including those owned and those leased by the San 
Francisco Company. The trust company subsequently filed a sup- 
plemental bill founded on a default of the mortgagor in the payment 
of the interest due in April, 1894, and that bill was ordered to be 
taken pro confesso as against the San Francisco Company on April 
4, 1895. On December 8, 1894, pursuant to prior orders extending 
their time to do so, the receivers filed a pétition in this f oreclosure 
suit for permission to renounce the leases on the four branch roads, 
on the ground that none of them earned an amount sufficient to pay 
its operating expenses, the taxes upon it, and the current rent re- 
served in its lease. The pétition was referred to a master, to hear, 
détermine, and report "whether it was to the advantage of the trust 
confided tô the receivers that the leases should be disaffirmed." The 
master gave notice of this hearing to the lessor oompanies, and to 
the trustée of every mortgage upon any part of the Frisco System. 
The trustées of the first mortgages upon the four leased Unes and the 
trustée of the Consolidated mortgage appeared béfore the master 
and were heard. The amounts of the annual taxes upon the branch 
railroads, the expenses of operating them, their respective earnings 
for différent periods, and the earnings and expenses of operating the 
entire System, were proved. Testimony was introduced relative to 
the character, and the past, présent, and probable future productive- 
ness of the country through which the leased lines extend. Ex- 
perts gave their opinions as to the value of the use of some of thèse 
railroads to the Frisco System, and, after considering ail the évi- 
dence and arguments of counsel, the master reported that neither 
of the leased lines earned an amount sufficient to pay the taxes upon 
it, its operating expenses, and the rent reserved in its lease, but that 
the unity of the property covered by the Consolidated mortgage con- 
stituted one of the chief éléments of its value, that to permit its sev- 
erance would resuit in a ruinous sacrifice to every interest in it, that 
it would bring a much larger price at the foreclosure sale if that 
sale carried to the purchaser the right to the leases unincumbered 
by any forfeiture of them, that it was to the advantage of the trust 
confided to the receivers that the leases should not be disaffirmed, 
and that the receivers ought to pay any deficiencies caused by oper- 
ating the leased lines out of the income derived f rom the entire Sys- 
tem. To this report the appellant excepted. The court below over- 
ruled its exceptions, confirnied the report, adjudged that the receiv- 
ers were liable for the rentals reserved in the leases of the four 
81 F.— 17 
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bïanch lines for the tinte during which they had possession of them, 
that those rentals were a lien on ail the income and ail the property 
in their hands superior in equity to that of the Consolidated mort- 
gage, and that the receivers should pay them ont of the income or 
ont of the proceeds of the sale of the property bef ore applying either 
to the payment of the debt secured by that mortgage. This is the 
srder which is challenged by this appeal. 

Many questions hâve been discussed in the briefs and arguments 
of counsel in this case, but the décision of one will dispose of them 
ail. That question is: Ought this court to reverse the décision of 
the court below, that the leases of the four branch Unes ought not 
to be renounced by the receivers? Counsel hâve devoted much time 
and space to the considération of the question whether or not the 
income of the entire property covered by the Consolidated mortgage 
was sufflcient to pay its operating expenses and the rents reserved 
under thèse leases during the receivership. That question is im- 
material. If the leases should hâve been renounced, no part of the 
deflciencies resulting from the opération of the leased Unes can be 
chargea againist or paid out of the income or out of the proceeds of 
the corpus of the trust estate, but thèse deflciencies must ail be paid 
by the railroads which respectively caused them. Ames v. Eailway 
Go., 74 Fed. 335, 338, 339, 344; Ames v. Eailway Co., 60 Fed. 966, 
970, 971; Eailroad Co. v. Humphreys, 145 IL S. 82, 96, 12 Sup. Ct. 
787; Express Co. v. Eailroad Co., 99 U. S. 191; Eailroad Co. v. Hum- 
phreys, 145 U. S. 105, 113, 12 Sup. Ct. 795; U. S. Trust Co. v. Wa- 
bash W. Ey. Co., 150 U. S. 287, 14 Sup. Ct. 86; Central Trust Co. 
v. Wabash, St. L. & P. Ey. Co., 23 Fed. 863; Central Trust Co. v. 
Wabash, St. L. & P. Ey. Co., 34 Fed. 259; Farmers' L. & T. Co. v. 
Northern Pac. E. Co., 58 Fed. 257, 266; New York, P. & O. E. Co. 
v. New York, L. E. & W. E. Oo., 58 Fed. 277, 280, 281. On the other 
hand, if the court below properly accepted and adopted the leases, 
the rents reserved under them bêcame an intégral part of the oper- 
ating expenses of the trust estate in the hands of the receivers, as 
much as the wages of hired men, the rent of leased engines or cars, 
the trafflc balances due Connecting railroads, or any other ordinary 
expense of opération; and in this way the claims for thèse rents 
secured a préférence in payment, over those of ail the cestuis que 
trustent, out of the proceeds of the railroads, as well as out of their 
earnings during the receivership. The moneys expended and the 
liability incurred by receivers or trustées in the authorized opération, 
préservation, and management of the property intrusted to them 
constitute preferential claims upon the trust estate, which must be 
paid out of its proceeds before they can be distributed to the béné- 
ficiâmes of the trust. Butler v. Oockrill, 36 U. S. App. 702, 20 C. 
C. A. 122, 130, 73 Fed. 945, 953; Ames v. Eailway Co., 74 Fed. 335, 
345; Mechem, Ag. § 684; 2 Jones, Liens, §§ 1175, 1177; 2 Lewin, 
Trusts, 639. 

The only question in the case, therefore, is: Ought the flnding of 
the court below, that it was to the advantage of the trust estate that 
the leases should be assumed by the receivers, and its direction that 
the receivers should not renonnce them, to be reversed by this court? 
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There are two reasons why, in our opinion, this question should be 
answered in the négative:* 

1. The issue in the court below presented a question of business 
policy, and not a question of law. The décision and order of the 
court were administrative, rather than judicial. That court and its 
receivers were not liable for the debts nor bound by the obligations 
of the mortgagor when they took possession of its property. The 
receivers, under the direction of the court, had the option to assume 
or to renounce the leases of the branch roads, which they found in 
the possession of the mortgagor, within a reasonable time after their 
appointment. Ames v. Kailway Co., 60 Ped. 966, 970, 971, and 
cases there cited. In due time, they recommended the renuncia- 
tion of thèse leases, and asked permission to exécute it; but the 
master, after a full hearing upon the facts and the law, recom- 
mended their assumption. The question before the master and the 
court was, which course would be of greater advantage to the trust 
estate? This was a question of business policy, upon which the 
minds of reasonable men might well differ. None of the parties in 
interest had the absoiute légal right to a détermination of this ques- 
tion in either way. The appellant, by bringing its bill in the court 
below, had imposed upon that court the duty of deciding which 
course would be of greater beneflt to the trust estate confided to the 
receivers. It decided that the assumption of the leases would be. 
One who invokes the aid of a chancellor to operate railroads, and to 
control and conduct vast business opérations, on bis behalf, ought 
not to be permitted to reverse the administrative orders of the court 
for mère mistakes of business judgment. Administrative orders, 
which involve mère questions of business policy in the conduct of a 
receivership, are largely discretionary, and should not be disturbed 
by an appellate court, in the absence of any abuse of the discrétion 
of the chancellor. Since there was no abuse, but the most careful 
and deliberate exercise, of its discrétion by the court below, we think 
the order appealed from should not be disturbed. 

2. Again, the question involved in this order was carefully consid- 
ered under conflicting évidence, and decided by the master and the 
court below. Thèse décisions, under the settled rule of this court, 
are presumptively right, and unless an obvious error has intervened 
in the application of the law, or some serious mistake has been made 
in the considération of the évidence, the order based upon them must 
stand. Warren v. Burt, 12 TJ. S. App. 591, 7 C. C. A. 105, 58 Fed. 
101; Plow Co. v. Carson, 36 TJ. S. App. 456, 18 C. C. A. 606, 72 Fed. 
387; Trust Co. v. McClure, 24 C. C. A. 64, 78 Fed. 209; Tilghman 
v. Proctor, 125 TJ. S. 136, 8 Sup. Ct. 894; Kimberly v. Arms, 129 
U. S. 512, 9 Sup. Ct. 355; Furrer v. Ferris, 145 TJ. S. 132, 134, 12 
Sup. Ct. 821. The Consolidated mortgage, under which the appel- 
lant obtained the appointment of the receivers in this case, pro- 
vided that, if the trustée named in it ever took possession of the mort- 
gaged property under the terms of that mortgage, it should pay ail 
the expenses of operating ail the railroads covered by it, including 
the leased lines, ail the taxes due on any of the mortgaged prop- 
erty, and ail the amounts due for interest or principal of any of the 
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bonds or other obligations of the mortgagor, secured by any mort- 
gages or pledges prior in lien to that of the Consolidated mortgage, 
before that net income should arise which would be applicable to 
the payment of the debt secured by that mortgage, and that the 
trustée should cause ail the mortgaged railroads, and ail their capital 
stock held under the Consolidated mortgage, to be sold as one prop- 
erty at public auction. The fact that the trustée did not enter into 
the possession of the trust estate in the manner prescribed in this 
mortgage, but applied to the circuit court for an earlier possession 
and a more secure administration of the trust, cannot be permitted 
to avoid the effect of thèse provisions of the mortgage. They im- 
pressed the entire mortgaged property — the entire Friseo System of 
railroads— with a trust in case of default on the part of the mort- 
gagor, for the payment, first, of the expenses of operating the entire 
system, including the obligations of the mortgagor for the pay- 
ment of the rent on the leased lines for the beneflt of the bond- 
holders secured by the first mortgages on those lines, and, second, 
for the payment of the indebtedness secured by the Consolidated 
mortgage. The trustée named in the latter could not withdraw, or 
relieve the mortgaged property from this trust, by declining to take 
possession as trustée, and imposing that duty upon the receivers 
appointed by the court. The property stood charged with it, wheth- 
er administered in or out of the court, and every bondholder under 
the Consolidated mortgage had notice of this trust by the express 
ternis of his mortgage. 

The terms of this mortgage alone are amply sufficient to sustain 
the décision and order below. The salient facts of the case ail tend 
to the same conclusion. The first mortgages upon and the leases of 
the four branch lines in 1886 and 1887, the provision of the Consoli- 
dated mortgage which we hâve quoted, the allégations of the appel- 
lant in its bill that the unity of the railroads covered by the Consoli- 
dated mortgage in one System was an important ingrédient of their 
value, and that their severance would be ruinous to every interest in 
them, and the fact that thèse leased lines hâve been constantly oper- 
ated by the San Francisco Company under their leases, show that 
the shrewd and experienced men who organized the Friseo System, 
those who ruade and accepted the Consolidated mortgage upon it as 
security for more than $14,000,000 of bonds, and the trustée under 
that mortgage itself, until 1894, believed that the rétention and opér- 
ation of thèse branch lines under their leases was a beneflt to the 
railroad system covered by that mortgage, and acted upon that be- 
lief. We find nothing in the record in this case to convince us that 
the master or the court below made any mistake of fact or commit- 
ted any error of law in coming to the same conclusion. The decree 
below must be affirmed, with costs; and it is so ordered. 
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SPRINGFIELD MILLING 00. T. BARNARD & LEAS MANTTF'G CO.' 

(Circuit Court of Appeals, Eighth Circuit. May 10, 1897.) 

No. 781. 
1. Equity— Cboss Bill. 

The office of a cross blll ls elther to warrant the grant of affirmative re- 
lief to the défendant in the original suit, to obtain a discovery in aid of the 
défense in that suit, to enable the défendant to interpose a more complète 
défense than that which he could présent by answer, or to obtain full relief 
to ail parties aDd a complète détermination of ail controversies whlch arise 
out of the matters chargea in the original blll. 
to. Bame— New Issues. 

The issues raised by a cross bill must be so closely connected with the 
cause of action in the original suit that the cross suit is a mère auxiliary or 
dependency upon the original suit, but, subject to this qualification, new 
facts and new issues may properly be presented by a cross bill. 
8. Same— Remedy AT Law. 

The objection that the défendant has a complète remedy at law for the 
wrong of which he complains in hls cross bill cannot be sustained unless 
the remedy at law is "as practlcable and efficient to the ends of justice and 
its prompt administration as the remedy in equity." 

4. Same— Mechakics' Liens. 

Complainant filed a bill for foreclosure of a mechanic's lien for certain 
machinery erected in défendants mill under a contract. Défendant, in 
addition to an answer which denied the performance of the contract and 
the fulfillment of certain guaranties contained in it, filed a cross bill which 
alleged the nonfulflllment of the guaranties, and also that complainant had 
damaged its mill, and that complainant was a nonresident, and without the 
Jurisdictkm of the court, and asked for the cancellation of the recorded lien, 
and for a judgment agalnst complainant for the damages. Helâ, that 
such cross bill was within the established precincts of equity Jurisdictkm, 
and was entitled to a hearlng upon the merits of its allégations. 

8, Sales— Action for Price — Partial Performance— Offset. 

An action upon a contract of sale for the purchase price may be malntain- 
ed by one who has substantially, but not completely, perfonned it, lf the 
purchaser has retained the benefits of such performance; but the amount 
of the recovery will be reduced by any damages suffered by the défendant 
which are the direct, natural, and immédiate conséquence of the plalntiff's 
failure to perform the contract in the agreed tlme and manner. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

This is an appeal from a decree of foreclosure of a mechanic's lien. The 
Springfield Milling Company, the appellant, is a corporation of the state of 
Missouri, whose principal place of business is at Springfield, in that state, where 
lt owns and opérâtes a flouring mill. The appellee, the Barnard & Leas Manu- 
facturing Company, is a corporation of the state of Illinois, and its principal 
place of business is at Moline. in that state, where it ls engagea in the manu- 
faoturtng and sale of plansifters and other machinery for mills. In December, 
1892, the plansifter was a machine Just Invented for bolting flour, and the ap- 
pellant was not familiar with it. It was a substitute for the réels which were 
generally used for that purpose, and which the appellant itself was then using. 
On December 29, 1892, the appellee contracted to remodel the mill of the appel- 
lant, to take out the réels, to supply the mill with plansifters and certain other 
machinery, and to put ail this machinery in place and in opération in the mill. 
It guarantled "that the quality of the machinery so to be furnished will be 
such, when properly set up, connected, and operated, that it shall be capable 
of producing as good results as any other équivalent Une of machinery, on the 
same kind and quality of wheat, and a capacity of 200 barrels in 24 hours"; 
"that said mill shall make a barrel of flour from 4 bushels and 30 pounds of 
No. 2 wheat, in standard grades of flour, as follows: Patent, 45 per cent; 

» Rehearing denied September 6. 1897. 



262 81 FEDERAL REPORTER. 

extra fancy, 15 per cent.; low grade, 5 per cent."; and that the mill "will be 
capable of producing flour, both in quality and yield, as good as that made in 
any other mill of same capacity using the same kind and quality of wheat and 
an équivalent line of machinery." The appellee further agreed that in case 
the plansifter machines failed to produce the results guarantied by it, or in 
case it failed to make them produce such results after a fair trial, then that it 
would remove them, or as many of them as were mutually agreed upon, from 
the mill, and replace them with a sufficient humber of suitable réels. The 
appellant agreed to pay for the performance of this contract $500 in cash on 
receipt of the bill of lading of the machinery, $450 in cash in weekly payments 
during the proeess of placing the machinery in the mill; $1,655.53 when the 
mill had fulfllled the contract for three consécutive working days, and $1,100 
in three months, $1,100 in six months, and $1,100 in nine months thereafter. 
It also agreed to transfer to the appellee certain old machinery then in the mill, 
to give notes for the $3,300 deferred payments, to secure thèse notes by a mort- 
gage upon the mill and the land upon which it stood, and to pay ail expenses 
of foreclosure and collection, including plaintiff's attorneys' or solicitors' fées. 
ÏJnder this contract the appellee placed three plansifters and other machinery 
in the mill, and commenced to operate it on February 23, 1893. It would not 
fulfill the guaranties, and the Barnard Company required the milling company 
to take out four pairs of rolls and hâve them made true. This the milling com- 
pany did, and returned them to their places in the mill by March 11, 1893. 
Still the mill failed to fulfill the guaranties. The appellee then took out the 
three plansifters, and put in their place three of a larger size, and a réel, to 
increase the capacity and service of the mill. The mill still failed to fulfill 
the guaranties, and the appellee required the milling company to take out two 
more sets of rolls and hâve them made true. This was done about the lst of 
June, 1893, and it was not until June 29th of that year that the milling com- 
pany first made the three days' test. The appellee then claimed that it had 
performed its contract. The appellant denied the claim. On August 1, 1893, 
the appellee exhibited lts bill in this suit in the court below, In which lt set 
forth the contract and alleged that lt had complied with its ternis; that the 
appellant became indebted to it in the sum of $5,007.47%, under the contract, 
on June 29, 1893; that it had filed its account in the office of the clerk of the 
circuit court for the county of Greene, in the state of Missouri, had verified it 
by aflidavit, and had given a description of the property upon which the mill 
stood, as required by the statutes of Missouri, in order to establish a mechanic's 
lien; and that it had employed attorneys to foreclose this lien, whose services 
were worth $500; and it prayed for the adjudication of the indebtedness of the 
appellant, the establishment of its lien, and for such other relief as should be 
just and appropriate. The appellant answered this bill. In this answer it de- 
nied that the appellee had complied with the terms of the contract. It alleged 
that the remodeled mill did not fulfill the guaranties made by the appellee; 
that it did not hâve a capacity of 200 barrels- of flour in 24 hours, or any 
greater capacity than 125 barrels in 24 hours; that it would not produce a bar- 
rel of flour of the grades guarantied from 4 bushels and 30 pounds of No. 2 
wheat, but required 4 bushels and 56 pounds to produce such a barrel of flour; 
and it set forth six other particulars in which it alleged that the Barnard Com- 
pany had failed to fulfill its contract. 

On December 22, 1893, the appellant filed a cross bill in this suit, in which 
it set forth, in substance, the complaint and answer in the original suit, and 
alleged the making of said contract, and the failure of the appellee to comply 
with its terms, substantially as stated in the answer. It further averred that 
during the time the appellee was attempting to complète the mill, and was 
experimenting with its new machines which it had placed in the mill, ,it had 
used and wasted a large amount of appellant's wheat, of the value of $2,200; 
that the appellant was not familiar with the character of the plansifters, and 
the appellee was; that thèse machines, while running, hâve a powerful swing- 
ing and vibrating. motion, which so racked and weakened the walls of the mill 
building that it was damaged in the sum of $2,000; that, if the guaranties of 
the appellee had been complied with, the mill would hâve been worth $20,000, 
while it is now worth but $10,000; that the appellant was really not indebted 
to the appellee in any amount, but the Barnard Company was indebted to the 
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appellant in the sum of $14,200, but that the appellee had nevertheless flled a 
daim of lien for more than $5,000 against the mill, and was a nonresident of 
the state, and without the jurisdiction of the court. The prayer of the bill 
was that the appellant mlght hâve judgment against the appellee for $14,200 
damages, that the pretended lien asserted by the appellee against the property 
of the appellant might be canceled, set aside, and ordered to be discharged of 
record, and for such other relief as should be right and just. A demurrer 
to the cross bill was overruled, and an answer was interposed, and then ail 
questions of law and fact in the case were referred to a spécial master, who 
heard the testimony and reported that the appellee was entitled to reeover the 
amount claimed in its bill, less $30 damages arising from its failure to furnish 
a flow sheet, and $50 damages on account of détective and leaky spouting fur- 
nished, and that for the balance of $4,886.39 for the machinery, and $500 for 
attorney's fées, it was entitled to a decree of foreclosure of Its mechanic's lien, 
and of sale of the property of the appellant. The master also reported that he 
had made no finding upon the issues raised by the cross bill, because, In his 
opinion, there was no equity in the bill, and it should be dismissed. Excep- 
tions were taken to the findings and conclusions of the master, but upon hear- 
ing they were overruled, the master's report was confirmed, and a decree was 
rendered accordingly. The appeal in this case challenges the rightfulness of 
this decree. 

J. E. Mellette, for appellant. 

James R. Vaughan (A. W. Lyon with him on the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The office of a cross bill is either to warrant the grant of affirm- 
ative relief to the défendant in the original suit, to obtain a discovery 
in aid of the défense in that suit, to enable the défendant to interpose 
a more complète défense than that which he could présent by answer, 
or to obtain full relief to ail parties, and a complète détermination of 
ail controversies which arise out of the matters charged in the orig- 
inal bill. The fact that the cross bill fairly tends to accomplish 
either of thèse purposes is generally a suffi cient ground for its inter- 
position. It must seek équitable relief, but, subject to this quali- 
fication, a complainant who has brought a défendant into a court 
of equity in order to subject him to an adjudication of his rights in a 
certain subject-matter, cannot be heard to say that there is no equity 
in a cross bill which seeks an adjudication of ail the rights of the 
parties to the original suit in the same subject-matter. The issues 
raised by the cross bill must be so closely connected with the cause 
of action in the original suit that the cross suit is a mère auxiliary 
or dependency upon the original suit, but, subject to this qualification, 
new facts and new issues may properly be presented by a cross bill. 
Story, Eq. PI. §§ 398, 399; 1 Beach, Mod. Eq. Prac. §§ 433, 435; 
Carnochan v. Christie, 11 Wheat. 446 ; Cross v. De Valle, 1 Wall. 5 ; 
Ayres v. Carver, 17 How. 591, 595; Meissner v. Buek, 28 Ped. 161, 
163; Chicago, M. & St. P. Ry. Co. v. Third Nat. Bank, 134 U. S. 276, 
10 Sup. Ct. 550; Davis v. Christian Union, 100 111. 313; Cartwright 
v. Clark, 4 Metc. (Mass.) 104; Derbv v. Case, 38 111. 27; French v. 
Griffln, 18 N. J. Eq. 279; Graham v. Berryman, 19 N. J. Eq. 29; 
Wickliffe v. Clay, 1 Dana, 585, 589; Allen v. Roll, 25 N. J. Eq. 164; 
King v. Insurance Co., 45 Ind. 43. Thus, in a suit to cancel deeds 
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made to secure a debt, the défendant may maintain a, cross bill to re- 
form the deeds, and to foreclose the mortgage which they évidence. 
Carnochan v. Christie, 11 Wheat. 446, 466. If an original bill is flled 
for spécifie performance of a contract, the défendant may properly ex- 
hibit a cross bill for the surrender and cancellation of the agreement. 
Cross v. De Valle, 1 Wall. 5, 14; Meissner v. Buek, 28 Fed. 161, 163. 
Where a suit in equity is instituted to vacate or set aside a lien upon 
property by judgment, mortgage, or otherwise, the défendant may 
maintain a cross bill to establish and foreclose the lien. Bailroad 
Cos. v. Chamberlain, 6 Wall. 748; Chicago, M. & St. P. Ey. Co. v. Third 
Nat. Bank, 134 U. S. 276, 287, 288, 10 Sup. Ct. 550. The converse 
of this proposition is equally true. When an original suit is brought 
to establish and foreclose a lien upon the property of the défendant, 
he may properly exhibit a cross bill in that suit for the avoidance of 
the lien, and the cancellation and discharge of the record of it which 
clouds his title. Graham v. Berryman, 19 N. J. Eq. 29; Wickliffe 
v. Clay, 1 Dana, 589. This is the case which this record présents. 
The appellee filed in the proper public office a claim of a lien upon 
the property of the appellant for more than $5,000, on account of 
materials it had furnished and services it had rendered in remodel- 
ing the appellanfs mill, pursuant to a contract between the parties. 
It then brought this suit to establish and foreclose that lien. The 
appellant exhibited its cross bill in that suit for the cancellation of 
that lien and its discharge of record. The allégation of the exist- 
ence of the mechanic's lien and the prayer for its foreclosure con- 
stitute the only ground for équitable relief presented by the original 
bill. The allégations of the cross bill that the debt claimed in the 
recorded statement of the lien did not exist ; that the appellee was a 
nonresident of the state of Missouri, and without the jurisdiction of 
the court; that it had so failed to fulfill the guaranties of its con- 
tract that the mill it remodeled was worth f 10,000 less than it would 
hâve been if the contract had been complied with ; that the appellee 
had wasted wheat of the appellant worth $2,000 in useless experi- 
ments with its plansifters, and had racked and weakened the walls 
of the mill, — together with its prayer that the pretended lien might be 
canceled and discharged of record, certainly presented equities much 
stronger than those exhibited by the original bill, and brought the 
cross bill within the established precincts of equity jurisdiction. The 
owner of property may always maintain a suit in equity to clear the 
record of its title of invalid liens that apparently cover it, and there 
is much stronger reason for permitting him to t'o so by a cross bill 
when the holder of the pretended lien has sued him to enforce it. It 
is idle to argue that this appellant had an adéquate remedy at law 
for the wrongs it pleads in the cross bill. It could obtain no decree 
of cancellation of the lien upon its property at law. It could not 
even maintain an action at law until it followed the appellee beyond 
the jurisdiction of the court of its résidence into the state of Illinois. 
Does equity require a défendant who has a défense, counterclaim, or 
set-off to pay a debt secured by a lien upon its property to sit quietly 
by and see the lien foreclosed and his property sold because he can 
enforce his claim against the complainant in an action at law in an- 
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other jurisdiction? The remedy at law which precludes relief in 
equity must be "as practical and efficient to the ends of justice and 
its prompt administration as the reiaedy in equity." Boyce's Ex'rs v. 
Grundy, 3 Pet. 210, 215; Oelrichs v. Spain, 15 Wall. 211, 228; Pre 
teca v. Land-Grant Co., 4 TJ. S. App. 326, 330, 1 C. C. A. 607, 610, 50 
Fed. 674, 676; Foltz v. Railwav Co., 19 U. S. App. 576, 8 0. C. A. 635, 
G41, 60 Fed. 316; Hayden v. Thompson, 36 U. S. App. 361, 17 C. O. A. 
592, 594, 71 Fed. 60, 63. Would an action at law against the appellee 
in the state of Illinois, in addition to the suit in equity brought by the 
appellee in the state of Missouri, be as practical and efficient for the 
prompt administration of justice between thèse parties as the prés- 
entation and adjudication of ail the controversies between them 
growing out of the contract in the single suit which the appellee 
brought in Missouri? Thèse questions are susceptible of but one 
answer. 

It is urged that the only claims presented by the cross bill that 
were not pleaded in the answer of the appellant to the original bill 
were those for the waste of the wheat and the injury to the walls of 
the mill ; that thèse could not be considered in equity, and hence the 
cross bill was properly dismissed. The answer is: (1) The cross 
bill repleaded the défenses in the answer and prayed for affirmative 
relief, — the cancellation of the record of the lien. Those défenses, if 
stistained, warranted that relief, regardless of the claims for dam- 
ages for the waste of the wheat and for injury to the walls of the mill, 
and a cross bill which warrants affirmative relief upon the same facts 
pleaded as a défense in the answer to the original bill is well founded. 
(2) The statutes of the state of Missouri provide that in any civil 
action, whether at law or in equity, a défendant may plead and prove 
as a counterclaim any cause of action, whether légal or équitable, 
which arises out of the contract or transaction set forth in the péti- 
tion as the foundation of the plaintiff s claim. Eev. St. Mo. 1889, 
p. 542, § 2050. Under this provision of the statutes, a counterclaim 
for damages for injury to property in the performance of services 
may be maintained in an action for their price or value. Emery v. 
Eailway Co., 77 Mo. 339, 346. If the appellee had brought this suit 
in one of the state courts of Missouri, the appellant's claim for 
wasted wheat and damage to the walls of its mill could hâve been 
pleaded and proved as a counterclaim. One of the grounds of juris- 
diction in equity is the prévention of a multiplicity of suits. The 
court below, sitting in equity, had taken jurisdiction of the parties 
and of the subject-matter of this action for a necessary purpose, — 
for the purpose of determining the validity of the lien claimed, and 
of enforcing or canceling it. No reason occurs to us why that court 
could not hâve heard and determined the appellant's claims for 
wasted wheat and for injured walls as well as any court of law in 
the state of Illinois. It was not necessary to a just détermination 
of those claims to compel the appellant, who had been summoned 
into that court to answer the claim of the appellee for the perform- 
ance of this contract, to commence and prosecute an action at law 
in the state of Illinois to recover its damages foi? the incomplète or 
négligent fulfillment of the terms of the same contract. It is the 
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province and the duty of a court of equity, which has properly ac- 
quired jurisdiction of a subject-matter for a necessary purpose, to 
proceed and do final and complète justice between the parties, where 
it can, as well be done in that court as by proceedings at law. Tay- 
loe v. Insurance Co., 9 How. 390, 404; Hlinois Trust & Savings 
Bank v. Arkansas City, 40 U. S. App. 257, 22 0. C. A. 171, 76 
Fed. 271, 288. The cross bill, therefore, should not hâve been dis- 
missed without a hearing of the issues it presented, and the claims 
pleaded in it should hâve been considered and decided upon their 
merits. It prayed for affirmative équitable relief that was war- 
ranted by its allégations, and it enabled the court to grant full relief 
to ail the parties to the original suit, and to completely détermine ail 
the controversies which arose out of the matters charged in the orig- 
inal bill, while this could not hâve been done upon a hearing of the 
issues presented by the answer. 

Upon the merits of the case, the record discloses the fact that the 
appellant has received and retained substantial benefits from the per- 
formance of the contract in suit, but that the appellee has failed, at 
least in some particulare, to comply with the tenus of the contract. 
The master and the court below found that the appellant had been 
damaged in the sum of f 80 by the defaults of the appellee, but they 
made no finding upon or décision of the issues presented by the 
claims of the appellant in the cross bill for the wasted wheat and the 
injury to the walls of the mill. The évidence of both parties, how- 
ever, upon thèse issues, was taken and submitted to the master and 
to the circuit court, and has been certified to this court. In this 
state of the case, the only question remaining is, what amount of 
damages has the appellant sustained by the failure of the appellee 
to comply with the terms of the contract? An action upon a con- 
tract of sale, for the purchase price, may be maintained by one who 
has substantially, but not completely, performed it, if the purchaser 
has retained the benefits of that performance. The amount of the 
recovery, however, will be measured by the contract price, less the 
damages sustained by the défendant from the failure of the plain- 
tiff to complète its performance in the agreed time and manner. 
Grerman Savings Inst. v. De La Vergne Refrigerating Mach. Co., 36 
U. S. App. 184, 17 C. C. A. 34, 38, 70 Fed. 146; Hammond v. Buck- 
master, 22 Vt 375; Dodsworth v. Iron Works, 31 U. S. App. 292, 13 
C. C. A. 552, 557, 66 Fed. 483; Andrews v. Hensler, 6 Wall. 254, 258; 
Howard v. Hayes, 47 N. Y. Super. Ct. 89, 103. Compensation for 
pecuniary loss that is the direct, natural, and immédiate conséquence 
of a breach of a contract of sale, or of a guaranty contained in such 
a contract, is the just and légal measure of a purchaser's damages. 
The damages recoverable of a manufacturer for the breach of a con- 
tract to furnish machinery, or for a breach of a warranty of its char- 
acter or serviceableness, where he has agreed to furnish and place 
suitable machinery in opération for a known purpose, are not con- 
fined to the différence between the value of the machinery as war- 
ranted and as it proved to be, but include such consequential dam- 
ages as are the direct, immédiate, and probable resuit of the breach. 
A-ccumulator Co. v. Dubuque St. Ry. Co., 27 U. S. App. 364, 379, 12 
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C. C. A. 37, 46, G4 Fed. 70, 79; 3 Pars. Cont. (7th Ed.) p. 212 ; 2 
Suth. Dam. § 672; Mining Syndicate v. Fraser, 130 U. S. 611, 622, 9 
Sup. a. 665; Poland t. Miller, 95 Ind. 387; Sinker v. Kidder, 123 
Ind. 528, 530, 24 N. E. 341; Swain v. Schieffelin, 134 N. Y. 471, 31 
N. E. 1025; Passinger v. Thorburn, 34 N. Y. 634; Ferris v. Comstock, 
33 Conn. 513. 

Guided by thèse raies, we hâve endeavored to ascertain the amount 
of damages to which the appellant is entitled on account of ail the 
claims it présents in its answer and cross bill, and thus to put an 
end to this litigation. It has been a délicate and difficult task, — one 
that has entailed upon the court a careful and patient examination 
of ail the évidence in the record ; but the ends of justice and the in- 
terests of the parties seem to demand that their rights shall be flnally 
determined, rather than that they should be subjected to the delay 
and expense of another hearing. The testimony is voluminous. On 
many important issues it is conflicting and evenly balanced, but there 
are a few salient facts established to a démonstration, and on thèse 
we rest our conclusions. The appellee undertook to remodel the 
mill of the appellant; to take out the réels which bolted its flour; 
to substitute its new machines, the plansifters, for thèse réels; to 
put in other machinery; to set ail this machinery up and put it in 
opération, and with it to cause the mill to make 200 barrels of flour 
of certain standard grades in 24 hours. It knew, or ought to hâve 
known, the strength of the walls of the mill, the capacity of its plan- 
sifters, their weight, and the effect of their opération upon the walls 
of this building. If their weight and vibratory motion shook and 
shattered some parts of those walls, as the évidence tends to show 
they did, the appellee should hâve known that they would do so, and 
that the walls must be strengthened before it declared that the 
plansifters were suitable for use in this mill. It knew, or ought to 
hâve known, that any unnecessary delay in Mailing the terms of the 
contract after the opération of the mill was stopped to permit the 
changes to be made must entail heavy losses upon the appellant. It 
knew, or ought to hâve known, that the production of flour of grades 
inferior to those guarantied, and in smaller quantifies per day than 
those warranted, during an expérimental period of four months, must 
cause great damage to the appellant. Under thèse circumstances, 
the appellee took the réels out of the mill, and put in its new plan- 
sifters and the other machinery. It had the remodeled mill ready 
to operate, and it commenced to opéra te it, on February 23, 1893; 
but it did not complète the three days' test which the contract pro- 
vided should détermine that it was completed until June 29, 1893. 
In fact, it did not complète the mill, and it did not claim in its bill 
that it had completed its contract so that it was entitled to the 
money or the notes due to it upon its completion, until the 29th day 
of June, 1893. During ail this time the mill had failed to fulfill the 
guaranties of the contract. Meanwhile the wheat of the appellant 
was ground into inferior flour, and a part of its value was lost, and 
the capacity of the mill, instead of reaching the guarantied 200 bar- 
rels, varied from 145 to 175 barrels in 24 hours. The testimony that 
this failure was due to the fact that some of the old rolls in the mill 
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were not true, and would not properly crush tlie wheat, is not per- 
suasive, (1) because the testiniony is full and uncontradicted that the 
same rolls properly crushed the wheat and made flour of the proper 
grades when the old réels were in use, before the plansifters were 
introduced; and (2) because, after four sets of thèse réels had been 
taken out at the request of the appellee, made true, and replaced in 
the mill, on March 11, 1893, it took out ail its plansifters, substituted 
larger ones, and put in a réel to increase the capacity and service of 
the mill. This was a convincing confession by the appellee of a 
mistake and a default in the performance of its undertakings. The 
fact has not been overlooked that the contract contains this pro- 
vision : 

"It is hereby agreed that said party of the first part Is to use its best en- 
deavors to hâve said articles ready for shipment at the time stated herein, 
and aiso they shall be of the stated quality; but it is not to be held liable for 
any peeuniary damages in either case, except to make good any unmerehant- 
able defect which may be proved to exist in sueh articles when furnished, or be 
held for any damages incident to delay in starting up." 

But this clause of the agreement could not relieve the appellee 
from the conséquences of unreasonable delay, or a breach of the 
guaranties contained in the contract, after the machinery had been 
shipped, after it had beeû set up in the mill, and after the remod- 
eled mill had been put into opération. This contract contained an- 
other stipulation to the effect that if the appellee failed to make its 
machines produce the guarantied results after a faîr trial, it would 
remove them and replace the réels. A reasOnable time — perhaps 
two weeks — might well be allowed to the appellee, after the mill was 
started, to get the machinery in perfect running order; but it is 
plain that the parties to this contract never intended to release the 
appellee from ail damages for a breach of the contract, or of the 
guaranties which it contained, which continued for months after 
the machinery was in opération. The established facts to which we 
hâve adverted hâve forced us to the conclusion that in the time and 
manner of performing its contract the appellee made substantial fail- 
ures. It would be an idle task to review the évidence on the vari- 
ous claims of deflciencies and defaults presented by the answer and 
the cross bill in this case. It is sufficient to say that in our opinion 
the record fairly shows that the appellant suffered damages, which 
were directly caused by the failure of the appellee to fulflll the terms 
of its contract, in the sum of $2,000 more than was allowed to it by 
the master and the court below. Moreover, the $500 for the attor- 
ney's fées of the appellee should not hâve been allowed to it in the 
decree, because the appellant offered before the suit was commenced 
to pay the claim of the appellee, less a réduction of the $2,000 to which 
we hâve found it was entitled. The decree on the bill and cross 
bill must be reversed, with costs, and the case must be remanded to 
the court below, which should enter a decree, without further hear- 
ing, upon both bills, to the effect that the appellee recover judgment 
of the appellant for the sum of $2,886.39, with interest from August 
1, 1893, that the appellee is not entitled to $500 as an attornejs 
fee, and that the costs in that court be taxed and paid and the exé- 
cutions be issued as directed in the original decree. It is so ordered. 



CENTRAL TRUST CO. V. CLARK. . 269 

CENTRAL TRUST 00. et al. v. CLARK. 

(Circuit Court of Appeals, Eighth Circuit. May 17, 189T.) 
No. 858. 

1. Insolvbnt Cable Railways— Receivers— Preferen-hal Claims. 

A claim for the purchase priée of a gear wheel and pinion, furnished to a 
cable street railway, and necessary for the opération of the cable by which 
its cars are moved, is entitled to be paid by a receiver of the road, ap- 
pointed within six months after sueh wheel was furnished, in préférence to 
bonds of the company secured by mortgage, espeeially when, immediately 
after obtaining possession of such wheel, the company bas mortgaged it, 
with other property, to raise money to pay intefést on the bonds. 

S. Same— Pheferential Claims— Judghkïjts. 

When the holder of a claim against a railroad company, which, upon an 
adjustment of its indebtedness, would be entitled to a préférence qver its 
bonds secured by mortgage, has brought an action upon such claim before 
the commencement of a suit to foreclose the mortgage, he does not lose his 
right to a préférence in the distribution of the'proceeds of the sale of the 
company's property, by prosecuting his action on the claim to final judg- 
ment. 

8. Same— Claim for Machinery Furnished— Offset— Damages. 

One C. brought an action against the D. R. Co. to recover the priée 
of certain machinery. A counterclaim for damages for delay in delivery 
was put in. Pending this suit, proceedings were taken to foreclose a mort- 
gage on the railroad. C. obtained judgment against the railroad company, 
and also intervened in the foreclosure suit, claiming a préférence for the 
priée of his machinery over the bonds secured by the mortgage. It af- 
firmatively appeared by the record of C.'s judgment that the issue raised 
by the counterclaim was never tried in that suit, and that the receivers 
appointed in the foreclosure suit were never tnade parties to it. Eelâ, that 
the receivers were entitled to show, if they could, that the railroad company 
had been damaged by a delay on C.'s part in delivering the machinery. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

The record in this oase discloses, in substance, the following facts: Some 
time during the month of September, 1892, the Midvale Steel Company en- 
tered info a contract with the Denver City Cable Railway Company (hereafter 
termed the "Railway Company"), whereby it agreed : to make and furnish to 
the railway company a large steel gear wheel and pinion, for the priée of $10,- 
500. Before the gear wheel was completed, certain changes appear to hâve 
been made in the plans for construeting the same, in conséquence of which 
changes the cost was largely increased. The wheel was completed and placed 
in position in the city of Denver on May 19, 1893, and it has since been used 
continuously, either by said railway company or its reoeivers, for the purpose 
of operating the steel cable by means whereof the cars of said railway com- 
pany are propelled. The Midvale Steel Company àssigned its claim for the 
construction of said wheel to Walter L. Clark, the appellee; and on August 
17, 1893, Clark brought a suit at law thereon agaànst the railway company 
in the suprême court of the state of New York. Service was lawfully ob- 
tained in said suit, and a judgment was rendered therein against the railway 
company, on February 19, 1895, in the sum of $16,378.67, including interest. 
On November 10, 1893, the circuit court of the United States for the District 
of Colorado appointed George E. Randolph and Cornélius S. Sweetland, two 
of the appellants, receivers of ail the property and effects of the Denver City 
Cable Railway Company, on a bill filed for that purpose by William Binney, 
who appears to hâve been either a stockholder or a creditor of said company. 
At a later date a bill was filed in the same court by the Central Trust Com- 
pany of New York, one of the appellants, against said railway company, for 
the purpose of foreclosing three mortgages on the property of said railway 
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coiupany, two of which were executed by said railway company on July 1, 
1888, and the other on June 1, 1893. Thèse mortgages seeured a mortgage 
indebtedness consisting of bonds, amounting In the aggregate to something 
over $4,000,000. In the last-mentioned suit an order was made on March 15, 
1805, whereby the receivership o£ the property of said railway company, first 
created under the bill flled by said William Binney s was extended to the 
foreclosure suit, and whereby said suits were practically Consolidated. There- 
after a decree of foreclosure and sale appears to hâve been rendered in said 
Consolidated suit, under and by virtue of which decree ail the property of said 
railway company, including the gear wheel In question, was sold for the sum 
of $500,000. Subséquent to such sale, Walter !.. Clark, the appellee, flled an 
intervening pétition in said foreclosure suit, wherein, after reciting most of 
the aforesaid facts, he prayed, in substance, that the judgment by him recov- 
ered on February 19,. 1895, in the suprême court of New York, for the pur- 
chase priée of said gear wheel, might be paid in f ull out of the proceeds of 
the aforesa-id mortgage sale, in préférence to the claims of the mortgage bond- 
hôlders,. The circuit court sustained the claim of the intervener, and directed 
that he be paid, out of the proceeds of the sale of the mortgage property, the 
sum of $17,704.57, before any distribution of the proceeds of the sale was made 
among the mortgage bondhôlders. The Central Trust Company of New York, 
and George E. Randolph and Cornélius S. Sweetland, as receivers, hâve ap- 
pealed from such order or decree. 

William W. Field (Edward O. Wolcott and Joël F. Vaile with him 
on the brief), for appellants. 

Charles H. Toll (D. V. Burns and O. W. Bangs witû him on the 
brief), for appellee. 

Before SANBORN and THAYEB, Circuit Judges, and SHIRAS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The appellants contend that the order made by the circuit court in 
the foreclosure suit, directing the payment of the intervener's claim, 
should be reversed for three principal reasons: First, because the 
claim is not of a preferential character, and is not entitled to payment 
prior to the indebtedness of the railway company evidenced by its 
mortgage bonds; second, because the intervener, by bringing a suit 
to collect his claim in the suprême court of the state of New York, 
waived his right to a préférence, and voluntarily elected to place him- 
self in the position of an ordinary judgment créditer; third, because 
the trial court erred in refusing to allow the appellants to recoup the 
damages which the railway company had sustained, in conséquence 
of an alleged failure on the part of the Midvale Steel Company to 
make and deliver the gear wheel and pinion within the time stipulat- 
ed in its contract. Thèse propositions will be considered in the 
order above stated. 

With respect to the first, we are of opinion that the intervener's de- 
mand falls within the category of claims which hâve been generally 
recognized as of a preferential character, and equitably entitled to be 
paid in advance of the claims of mortgage bondhôlders. The gear 
wheel which was supplied by the Midvale Steel Company to the mort- 
gagor company — that is to say, to the Denver City Cable Railway 
Company — was an important and essential part of its plant, with- 
out which the railway company could neither discharge its duties to 
the public, nor realize an income by the use of the mortgaged prop- 
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erty. It was necessary for the railway company to purchase a new 
gear wheel and pinion, in order that its cable road might be kept in 
opération, and that the company might préserve its franchises, and re- 
main a going concern. The machinery in question enhanced the value 
of the mortgaged property by as much as such machinery was fairly 
worth in the market. It was delivered on May 19, 1893, less than six 
months before receivers were appointed, at the instance of a stock- 
holder or creditor of the railway company; and the order appoint- 
ing such receivers made it their duty to pay ail demands of the class 
to which the intervener's claim belongs, out of the current revenues 
and earnings of the property which was placed in their charge and 
under their control for the purpose of being preserved and operated. 
No exception appears to hâve been taken to the order of appointment 
under which the duty last aforesaid was imposed on the receivers. 
Moreover, the testimony contained in the record discloses the follow- 
ing significant facts: That on July 1, 1893, $107,430 was paid as in- 
terest to mortgage bondholders who held bonds secured by tha flrst 
and second mortgages which had been executed by the railway com- 
pany, and that the money to pay this installaient of interest was 
raised by the railway company by issuing its notes, and securing the 
same by a third mortgage on ail of its property, which latter mortgage 
was executed on or about June 1, 1893. It thus appears that within 
less than 30 days after the gear wheel and pinion had been deliv- 
ered by the Midvale Steel Company, and placed in opération, the 
railway company mortgaged the property so acquired, along with its 
other property, and used the proceeds of the mortgage to meet its in- 
terest obligations to the flrst and second mortgage bondholders. In 
view of thèse facts, we think, as before stated, that the intervener's 
claim was of such a nature that a court of equity having in charge the 
administration of the fund realized by the sale of the mortgaged 
property was fully justifted in according it a préférence, and in direct- 
ing its payment before any distribution of the proceeds of the sale was 
made among the mortgage bondholders. The circumstances under 
which the indebtedness in controversy was contracted were such as to 
bring the case fully within the doctrine which was stated by this 
court, after a full review of ail the décisions, in Trust Co. v. Riley, 36 
U. S. App. 100, 16 G. C. A. 610, and 70 Fed. 32, namely, that, in a 
suit brought to f oreclose a mortgage lien upon the property of a quasi 
public corporation, it is compétent for a court of equity to award a 
préférence to a claim for property supplied or services rendered to 
such corporation, when it appears that the property so supplied or the 
services rendered were necessary to enable the company to diseharge 
its public obligations, and remain a going concem, and when it is évi- 
dent that the property or services in question enhanced the value of 
the mortgaged property, and thereby inured to the beneflt of the mort- 
gagées. The facts disclosed by the présent record, and the facts which 
were conceded by counsel in argument, bring the case at bar clearly 
within the rule above stated, to say nothing of the other circumstance 
to which we hâve already alluded, that the machinery which was fur- 
nished to the mortgagor company was hypothecated by it very soon 
after it was acquired, to raise money wherewith to pay interest tp 
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mortgage bondholders, most of which interest had accrued before the 
machinery was furnished. This circumstance alone would seem to 
rënder it just and équitable that the intervener's right to a préférence 
should be upheld. 

Wé iare also unable to asseht to the further proposition, stated 
above, that the intervener waived his right to a préférence, and vol- 
un tarily elected to rely upon the crédit of the railway company by 
suing that company in the courts of New York. The suit in New 
York was begun on August 17, 1893, before receivers of the railway 
company had been appointed by the circuit court of the United States 
for the District of Colorado. In bringing that suit, the intervener 
pursued the only course that was at the time open to him for the col- 
lection of his claim, and he was under no légal obligation to dismiss 
that action when receivers of the property of the railway company 
were subsequently appointed in Colorado, inasmuch as the order of 
appointment contemplated the further prosecution of pending suits in 
other jurisdictions, by expressly authorizing the receivers to inter- 
vene in the défense of any such suits against the railway company 
as were then pending and undetermined. We are unable to perceive 
any just or reasonable ground upon which it can be held that, because 
the intervener prosecuted the suit in New York to final judgment, he 
thereby relinquished his équitable right to insist upon a préférence 
as against the mortgage bondholders. The recovery of the judg- 
ment did not alter the inhérent character of his claim, nor extinguish 
his equity, nor operate to the préjudice of other creditors of the rail- 
way company. We are of opinion, therefore, that the intervener 
retained the same right after the recovery of the judgment as before, 
to insist that in the forum of equity, and in the distribution of the 
proceeds of the sale of the mortgaged property, his demand should 
be prefertfed ôver the claims of the mortgage creditors. 

A more doubtful question than either of those heretofora decided 
is whethef the trial court erred in refusing to allow the appellants to 
show that thé Midvale Steel Company had failed to deliver the gear 
wheel and pinion to the railway company within the time specified 
in its contract, and that, in conséquence of such default, the railway 
company hiad sustained a large loss, for which the Midvale Steel 
Company was jûstly àccountable. The record shows that a counter- 
claim, founded upon an alleged failure of the Midvale Steel Company 
to comply with its contract in the respect last stated, was interposed 
by the railway company in the suit which was instituted by the in- 
tervener in the suprême court of New York. It further shows that 
said action was sent to a référée for trial, and that the référée reported 
that the défendant company had produced no proofs in support of its 
counterclaim, for which reason no flnding was made thereon by the 
référée. It furthermore appears that the intervener took no steps to 
make the receivers of the railway company parties to said action, 
and that the receivers failed to enter their appearance therein, and 
that the judgment which was eventually entered on the referee's re- 
port was a judgment against the railway company alone. It is mani- 
fest, therefore, that there has been no actual trial of the issue touching 
the alleged breach of contract, and the question to be decided is 
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whether the trial court should hâve granted the appellants a hearing 
upon that issue. We may concède for présent purposes that if the 
record in the New York suit showed that the merits of the alleged 
counterclaim had been investigated and determined in that suit, or 
even if it was silent on that subject, no further trial of that issue 
could be permitted; but, inasmuch as the New York record shows 
affirmatively that the issue with respect to the nondelivery of the gear 
wheel within the time limited was not in fact tried and determined, 
we are of opinion that it is a proper subject for considération in the 
présent proceeding. We rest our conclusion on this point, not alto- 
gether on the ground last indicated, but upon the principle that one 
who seeks relief purely upon équitable grounds should himself do 
what is équitable. In the présent proceeding the intervener inter- 
poses a claim against the proceeds of the mortgaged property, and in- 
sista that it shall be paid prior to the mortgage indebtedness, not, 
howevër, because he has a lien upon the mortgaged property such as 
a court of law would recognize and enforce, but because of the cir- 
cumstances under which certain machinery was supplied to the rail- 
way company. The intervener himself has no standing in court to 
maintain his claim to a préférence without going behind the New 
York judgment, and showing the origin and nature of the demand 
on which the judgment rests. When, therefore, he invites an in- 
vestigation of those questions for the purpose of establishing an 
équitable right to which the judgment alone would not entitle him, 
we think that the mortgage bondholders should be permitted to show, 
if they can, that they were not benefited to the extent of the full 
value of the machinery which was supplied to the railway company, 
but that, by reason of the failure to deliver the same within the con- 
tract period, the company sustained some loss. In the case of 
Brownsville v. Loague, 129 IT. S. 493, 505, 9 Sup. Ct. 327, where 
the relator in a mandamus proceeding was compelled to go behind 
his judgment for the purpose of establishing his right to a levy 
of taxes to pay the same, and it appeared on such investigation 
that thé bonds on which the judgment was obtained were issued 
without authority of law, it was held that the respondents could 
avail themselves of the fact thus developed, and a writ of man- 
damus was accordingly denied. We think that the principle which 
underlies that décision is applicable to the case in hand, and that it 
justifies aai inquiry in this proceeding whether the intervener's de- 
mand ought not to be reduced in amount because of the alleged failure 
of the Midvale Steel Company to deliver the gear wheel and pinion 
within the contract period. It results from this view that the decree 
of the circuit court from which the appeal was taken must be reversed. 
The case is accordingly remanded to that court, With directions to 
cause ah investigation, such as is above indicated, to be made, and to 
deduct.from the amount of the intervener's claim such damages, if any, 
as it may appear that the Denver City Cable Eailway Company sus- 
tained by the failure of the steel company to deliver the gear wheel 
and pinion within the contract period. 
81 F.-18 
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JONES v. SCHLAPBACK et al. 

(Circuit Court, N. D. Gfeorgia. October 8, 1896.) 

nia AGAiiirsT Receivers— Acts of Pkioe Rbcbivbbs— Injunotion. 

A receiver appolnted by a fédéral court for a road formerly constituting 
part of a larger System is not liable to be sued In another court, without per- 
mission of the appointing court, for alleged wrongful acts committed in the 
opération of the road by the receivers of the whole System, whom he has 
displaced; and such a suit will be enjoined. 

King & Spalding, for complainants. 
Fonche & Fonche, for défendant». 

NEWMAN, District Judge. This is a bill filed by Jones, as re- 
ceiver of the Chattanooga, Eome & Columbus Railroad, against the 
défendants, to enjoin theni from prosecuting a suit commenced and 
now pending in the city court of Floyd county, in this district, against 
said Jones, as receiver, for certain wrongful acts in building a dam 
and operating a pump in such a way as to flood the lands of plain- 
tiffs, to their damage. The Chattanooga, Eome & Columbus Rail- 
road had become, prior to 1892, a part of the Savannah & Western 
System of railroads, and the Savannah & Western had become a part 
of the Central Railroad & Banking Company of Georgia System. In 
1892, H. M. Corner was appointed receiver of ail the system of roads 
operated by the Central Railroad & Banking Company of Georgia. 
Subsequently, in May, 1893, the said H. M. Corner and Robert J. 
Lowry were appointed separate receivers of the Savannah & Western 
Railroad, and on the lst of February, 1894, Corner and Lowry having 
resigned as receivers of the Chattanooga, Rome & Columbus Rail- 
road, on a bill filed by the trustée for the underlying original bonds 
on the Chattanooga, Rome & Columbus Railroad, Eugène E. Jones 
was appointed receiver for the separate property of said Chattanooga, 
Rome & Columbus Railroad. 

The suit in the city court of Floyd county shows on the face of 
the pétition there filed, and such is virtually the concession in the 
answer filed to the bill, now under considération, that its purpose is 
to make the receiver, Jones, liable for the acts of Corner and Lowry 
as receivers of the Savannah & Western Railroad. The contention 
is that Jones is the successor of Corner and Lowry, and this especially 
under the authority of McNulta v. Lochridge, 141 U. S. 327, 12 Sup. 
Ct. 11. In that case, Judge Cooley was receiver of the Wabash, St. 
Louis & Pacific Railway, and, he having resigned, John McNulta was 
appointed his successor. The suit was against MdNulta for the act 
of Judge Cooley. In the opinion of the court it is said : 

"We agrée with the suprême court of Illinois that it was not intended by 
the word 'his/ to limit the right to sue to cases where the cause of action 
arose from the conduct of the receiver himself, or his agents, but that, with 
respect to the question of liability, he stands in the place of the corporation. 
His position is somewhat analogous to that of a corporation sole, with respect 
to which it is held by the authorities that actions will lie by and against the 
actual incumbents of such corporations for causes of action accruing under 
their predeeessors in office. Polk v. Plummer, 2 Humph. 500; Jansen v. 
Ostrander, 1 Cow. 670. If actions were brought against the receivership gen- 
erally, or against the corporation, by name, 'in the hands of,' or 'in the posses- 
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slon of,' a receiver, wlthout stating the name of the Individual, tt would more 
accurately represent the character or status of the défendant. So long as the 
property of the corporation remains in the custody of the court, and is admin- 
istered through the ageney of a receiver, such receivership is continuous and 
uninterrupted, until the court relinquishes its hold upon the property, though 
its personnel may be subject to repeated changes. Actions against the receiver 
are in law actions against the receivership, or the funds in the hands of the 
receiver, and his contracts, misfeasances, négligences, and liabilities are officiai, 
and not personal, and judgments against hiru as receiver are payable only from 
the funds in his hands. As the right given by the statute to sue for the acts 
and transactions of the receivership is unlimited, we cannot say that it should 
be restrieted to causes of action arising from the conduct of the receiver against 
whom the suit is brought, or his agents." 

Now, is Jones, as receiver of the Chattanooga, Eome & Columbus 
Railroad, such successor of Corner and Lowry, receivers of the Savan- 
nah & Western Railroad, so as to make him subject to suit for their 
alleged wrongful acts? It is said, in the quotation above made from 
the opinion in McNulta v. Lochridge, that actions against the re- 
ceivers are in law actions against the receivership, or the funds in 
the hands of the receiver. Now, is the receivership the same? The 
property in the hands of the présent receiver is not the same, but 
is much less than was that in the hands of Corner and Lowry. The 
"fund" is not the same, but is very much less than was that in the 
hands of the former receivers. In the case of Central Trust Co. v. 
Chattanooga, R. & C. R. Co., 62 Fed. 950, it was held by this court 
that the receivership of Corner, holding and operating the Central 
Railroad, and of Corner and Lowry afterwards operating the Savan- 
nah & Western, and of Jones as receiver of the Chattanooga, Rome 
& Columbus, was such continuous possession by the receivers of the 
fédéral court as would prevent any interregnum such as would au- 
thorize a receiver appointed by the state court to acquire any right 
to possession. It was not held, and the court had no intention of 
holding, that Jones was the successor of Corner and Lowry, and of 
Corner, in any such sensé as would make him, as receiver, liable for 
the acts of the former receivers of the larger properties mentioned. 
To make the receiver of this short and comparatively insigniflcant 
line liable for the acts of the receivers of a great System of road, 
even if it be conflned to their acts in connection with this particular 
pièce of property, would be a great wrong. The road was, at the 
time of the Savannah & Western receivership, being operated at the 
instance of, and for the beneflt of, the creditors of the whole System, 
and to charge Corner and Lowry's acts to the présent receivership, 
which is for the beneflt of the creditors of this road only, would cer- 
tainly be wrong. 

It is true that, under Act 1887-88, the receiver of the circuit court 
may be sued in any court of compétent jurisdiction for any act or 
transaction of his; and it is also true that, under the décision of Mc- 
Nulta v. Lochridge, supra, he is liable for the acts of his predecessors 
as receiver of the same property, where it is the same property, the 
same fund, — in other words, where it is a continuation of the same? 
receivership, although it may be changea in its personnel. But the 
act does not authorize the receiver to be sued without leave of the 
court beyond this. 
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In Central Trust Co. v. East Tennessee, V. & G. Ry. Co.,'59 Fed. 
523, in the circuit court, Circuit Judges Taft and Lurton, District 
Judge Barr presiding, the décision which had been formerly made 
enjoining suits against the receivers except in the court appointing 
them, was modifled so as to permit suits against them for their acts 
and transactions in other courts of compétent jurisdiction. The court 
says : 

"It 1s enough, for a décision of the question now before us, to say that we 
are of opinion that the injunction against bringing suits without leave of the 
court should be modifled, so as not to i*estrain suits growing out of acts and 
transactions in respect to the carrying on of the opérations of the railroad. 
The act does not affeot suits not having their origin in the opération of the 
railroad as by the receiver. With respect to ail contacts and causes of action 
originating before the receivership, and ail not arising out of an alleged lia- 
bility of the receiver to the suitor, for some act or transaction of the receiver 
while carrying on the business of a common carrier, the injunction will stand." 

Now, tested by this décision, which cites McNulta v. Lochridge, 
supra, and Kailway Co. v. Johnson, 151 U. S. 81, 14 Sup. Ct. 2S0, are 
the plaintiffs in the state court entitled to maintain their suit against 
the receiver of this court? This proceeding did not originate 
in any act or transaction of the présent receiver. The suit has its 
origin in a contract made in 1888, and on account of a dam and pump 
erected about the same time by the Chattanooga, Borne & Columbus 
Railroad Company, before this property went into the hands of any 
combination of railroads or of any receiver. The dam and pump, 
by ail the pleadings and évidence hère, seem to- hâve been used con- 
tinuously since that time by the Company and the various receivers 
of the property. The suit does not seem to be, therefore, for such 
an act of the présent receiver as would authorize its maintenance 
against him. 

It is forcibly contended, also, that, upon the whole case as made 
hère, the suit in the city court of Floyd county necessarily affects 
the rights of the receiver to hold and operate, and the extent to which 
he shall hold and operate, a certain part of the property placed in his 
hands by order of this court. The dam which accumulâtes the water, 
the water wheel and the pump which forced the water into a tank, 
constitute the subject-matter of complamt. The plaintiffs claim that 
their lands were improperly flooded, and the receiver contends that he 
is simply using that which passed into his hands as receiver, and that 
its use is necessary to the opération of the property which he man- 
ages by direction of the court. The right to flood this land is an 
easement which the receiver says appertains to the property placed 
m his hands by the court. There is much force, therefore, for the 
contention on the part of counsel for the receiver that this is a case 
which cornes within the proviso to section 3, Act 1887-88, that: 

"Such suits shall be subject to the gênerai equity jurisdiction of the court in 
which such receiver or manager was appointed, so far as the same may be nec- 
essary to the ends of justice." 

Necessarily this suit in vol vos the acts of the former receivers and 
of the corporation. Indeed, the answer flled to the présent bill prac- 
tically concèdes it as to the former receivers. A détermination of 
that case involves an ascertainment of what rights were originally 
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acquired, and as to whether and how far thèse rights from year to 
year hâve been exceeded by those controlling and managing the rail- 
road. 

But, notwithstanding this strong view of the matter as presented 
by counsel for the receivers, I am not sufficiently satisfled that an 
injunction should be granted on this latter ground to authorize it for 
that reason alone. If the suit was proceeding against Jones for his 
own acts as receiver, I should be disposed to allow it to proceed to 
judgment. If the counsel for the plaintiffs in the city court are dis- 
posed to proceed against the receiver in that way, and only for his 
own acts, I will not grant an injunction against the further prosecu- 
tion of the suit. I am quite clear, however, especially on the author- 
ity of and following the case of Central Trust Co. v. East Tennessee, 
V. & G. Ry. Co., supra, that where a suit is proceeding in any other 
court, against a receiver of the circuit court, for acts other than his 
own as receiver, the suit should be enjoined. Unless it is made to 
appear hère, therefore, that the suit in the city court will proceed 
only in the manner indicated, an injunction will issue as prayed for. 
In the event an injunction should issue, the plaintiffs in the city 
court, Schlapback and Harbin, by proper intervention in this receiver- 
ship case, or, indeed, by proper pleadings in this separate case insti- 
tuted by the receiver against them, can hâve their claim investi- 
gated hère, and their rights ascertained and determined, as effectually 
as in any other court of compétent jurisdiction. 



CENTRAL TRUST OO. v. GEORGIA PAO. RY. CO. (POND-DEOKER 

LTJMBER CO., Intervener). 

(Circuit Court, N. D. Georgia. May 12, 1897.) 

Mbasube of Damages— Breach of Cohtract by Carrier. 

Where the agent of a Connecting carrier by mistake has given to a ship- 
per an unusually low rate on a spécial shipment, and the initial carrier, 
without knowledge of such rate, breaks its con tract of carnage by sending 
the goods over a différent road from that mentioned in the bills of lading, 
so that the shipper is compelled to pay the usual rate of freight, the initial 
carrier Is liable, because of the breach, only for such damages as might rea- 
sonably hâve been within the contemplation of the parties on making the 
contract, and not for the whole différence between the regular rate and the 
spécial rate, of which it had no notice. 

W. R. Hammond, for intervener. 

Glenn, Sloten & Phillips, for défendants. 

NEWMAN, District Judge. This is an intervening pétition in the 
above-stated case. It amounts, practically, to a suit by the inter- 
vener, the Pond-Decker Lumber Company, against the receivers op- 
erating the Georgia Pacific Railway Company under order of this 
court. Intervener proposed to purchase a sawmill located at Talla- 
poosa, Ga., on the line of the défendant company, for the purpose of 
removing the same to Gilmore, Ark., on the line of the Kansas City, 
Ft Scott & Memphis Railroad. To this end it entered into corre- 
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spondence with J. J. Fletcher, the gênerai freight agent of the last- 
named company, who was also the gênerai freight agent of the Kansas 
City, Memphis & Birmingham Railroad Company, for a rate on this 
mill, to be taken down and transported from Tallapoosa, Ga., to Gil- 
more, Ark. It was estimated that there would be at least 6 car 
loads, whereas, in point of fact, it turned out to be 11 car loads. A 
rate of 36 cents per 100 pounds was given by Fletcher to the inter- 
vener, and the mill was purchased, taken down, and shipped. Fletch- 
er testifles, and the spécial master to whom this intervention was 
referred finds as a fact, that this rate of 36 cents per 100 pounds 
was given by mistake. It is also conceded that the regular and usual 
rate on this freight would hâve been 66 cents per 100 pounds. The 
rate given was over the Georgia Pacific Railroad Company, from 
Tallapoosa to Birmingham ; thence, by way of the Kansas City, Mem- 
phis & Birmingham Railroad, to Memphis; and thence, by way of 
the Kansas City, Ft. Scott & Memphis Railroad, to Gilmore, Ark.. 
the point of destination. Bills of lading were made out in this way 
when the freight was shipped at Tallapoosa. The agents of the 
receivers operating the Georgia Pacific Railroad, instead of deliver- 
ing the freight at Birmingham to the Kansas City, Memphis & Bir- 
mingham Railroad, carriëd the goods to Winona, a point on the 
Georgia Pacific Railroad beyond Birmingham, and delivered the 
same to the Illinois Central Railroad, which intersects the Georgia 
Pacific Railroad at Winona, and the freight was transported from 
Winona over the Illinois Central to Memphis, and thence, by the 
Kansas City, Ft. Scott & Memphis Railroad, to Gilmore. 

There is no complaint as to the delivery of the goods at the proper 
time and in the proper condition at Gilmore, and no fault is found 
on this score with the diversion or change of route. But, when the 
freight reached Gilmore, the regular rate of 66 cents per 100 pounds 
was demanded, which seems subsequently to hâve been reduced to 
64 cents, allowing a réduction of 2 cents on the rate from Memphis 
to Gilmore over the Kansas City, Ft. Scott & Memphis Railroad. 
Fletcher, the gênerai freight agent, testifies that, although the rate 
was given by mistake, he would hâve protected it if the goods had 
been shipped, as contemplated, over the Kansas City, Memphis & 
Birmingham Railroad, and not over the Illinois Central, and he would 
hâve called on the other roads to hâve helped him out and sustained 
him in protecting this reduced rate; but, as the goods were carried 
over the Illinois Central, he could not do so. This intervening suit 
seeks to recover the différence between the 36 cents per 100 pounds, 
and the 64 cents per 100 pounds actually paid. The évidence fails 
to show that the agents of the receivers had any notice of the spé- 
cial rate given by Fletcher to the intervener. A witness did tes- 
tify that there was such notice, but on cross-examination it devel- 
oped that his only reason for so stating was that he had been told 
that such notice was given, showing it to be mère hearsay, which, 
of course, cannot be considered. 

The contention of counsel representing the receivers is that there 
would be no liability on the part of the receivers to intervener foi- 
damages on account of this reduced rate, especially as it was a 
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rate given by mistake, unless notice of such largely reduced rate 
had been given the receivers. Counsel cite, in support of this con- 
tention, the case of Langdon v. Eobertson, 13 Ont. 497, 30 Am. & 
Eng. Ey. Cas. 23. The facts of that case are quite similar to the 
facts hère. There was a spécial rate of freight over one route, that 
named in the bill of lading, and the goods were diverted by the 
initial carrier, and sent over a différent route, and it was held that, 
while the plaintiffs were entitled to recover, they were only entitled 
to recover nominal damages. This décision, which reverses the 
trial court, was placed clearly and distinctly on the ground of want 
of notice by the initial carrier of the spécial rate to be allowed the 
shipper over the route from which the goods were diverted. It is 
only necessary to quote a paragraph from the opinion to show this, 
which is as follows: 

"The évidence, to my minci, clearly establishes that the défendant, not negli- 
gently, but willfully, sent the goods by Duluth, Instead of Milwaukee; but they 
reached their destination as quickly, or more quiekly, than they would hâve 
done by Milwaukee, and also for less freight, were it not for the plaintiff's 
spécial agreement with the railways running from Milwaukee. By his willful 
disregard of his contract ne should properly be held responsible for ail dam- 
ages that, under the law, may reasonably be awarded against him; and, if he 
had sufficiently spécifie notice of the plaintiff's contract, so that it might be 
fairly assumed that the contract he made to carry the goods was made in réf- 
érence to the contract, the sum awarded by the learned chief justice would be 
the correct amount." 

In the case cited, several authorities bearing on the question at 
issue were reviewed, and quotations from some of the opinions were 
given. The resuit apparently reached may be stated in a brief ex- 
tract from one of the opinions quoted in this décision, which is as 
follows: 

"A person can only be held to be responsible for such conséquences as may 
reasonably be supposed to be In contemplation of the parties at the tlme of 
making the contract." 

The rule unquestionably is that, for a breach of contract, such 
damages only may be recovered as would, in the contemplation of 
the parties at the time the contract was made, ordinarily and nat- 
urally follow the failure to perform the contract. 

Booth v. Mill Co., 60 N. Y. 487, is cited and relied on by counsel 
for the intervener. The rule laid down in that case may be gathered 
from that part of the syllabus covering this question, as follows: 

"Where the parties to a contract of sale hâve such knowledge of spécial cir- 
cumstances affeeting the question of damages as that it may be fairly Inferred 
they contemplated a partlcular rule for estimating them, and entered into a 
contract upon that basis, that rule will be adopted." 

There is no departure in that case, however, from the gênerai line 
of authorities on this subject, as to the extent of damages growing 
out of a breach of contract, as already discussed. The first sentence 
of the paragraph of the opinion as to the measure of damages in 
such case is in thèse words: 

"The damages "or which a party may recover for a breach of contract are 
such as ordinarily and naturally flow from the nonperformance." 
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The contention of counsel for thé intervener is, however, that the 
ciraimstances surrounding this shipment were such as to put the 
receivers on notice that a spécial rate had been given the shippers. 
What are thèse circumstances? First. The unusual character of 
the shipment. It was an entire sawmill, so far as it could be taken 
down, and it was ail shipped at one time. There were 11 car loads 
embraced in one shipment. Secondly. It was billed to go a par- 
ticular route. It is claimed that thèse circumstances are sufficient 
to put a railroad man, familiar with the practice of railroads and 
freight agents in such matters, on notice that a less rate than the 
regular rate would be given, and that an experienced railroad man 
would also know that the same could be given without violating the 
interstate commerce law, or any law, beeause it was an unusual 
shipment, and there would be no discrimination or undue préférence 
against other shippers, as no shipment of similar character would 
ever probably be made. 

Oonceding that the agents of the receivers were put on notice that 
something less than the usual rate might be allowed for a shipment 
of this character, can it be held that they must take notice, and 
must eontract in contemplation, of a mistake on the part of the 
gênerai freight agent of Connecting lines? It is a fact, established 
in the case, and the master so flnds, that the rate given by Fletcher, 
the gênerai freight agent of the Connecting lines, being a remark- 
ably low rate when compared with the regular rate, was made by 
mistake. It cannot be true that the initial carrier can be held to 
hâve had in contemplation, at the time goods are received for car- 
riage, that a Connecting line would make a mistake as to the rate on 
the goods given the shipper. It seems, from the facts in this case, 
that the gênerai freight agent was under a misapprehension as to 
what the regular rate was. Now, if this gênerai freight agent, with 
a knowledge of what the regular rate was, had made some reason- 
able déduction from it, and the proof showed that such réduction 
was usual, or even fréquent, in a shipment of unusual character, and 
a recovery was based on such facts, there would be some ground for 
sustaining it under the rule contended for on the part of the inter- 
vener. Such are not the facts hère, however. In the extract which 
has been given from the opinion of the court in the case of Lang- 
don v. Robertson, supra, the notice which must be brought home to 
the initial carrier is alluded to as "spécifie notice." And in an- 
other place in the opinion it is alluded to as "sufficiently spécifie or 
précise notice." There might be difficulty, therefore, if it were nec- 
essary to do so, in reconciling this Canada case with the New York 
case cited for the intervener; but it is unnecessary to do so, for, con- 
ceding the doctrine of the New York case to be correct, and that cir- 
cumstances may put the initial carrier on notice, and that "spécifie 
or précise notice" is not necessary, it cannot be held that the re- 
ceivers in this case could hâve contracted in contemplation of the 
fact that the gênerai freight agent of the Connecting lines would 
make a mistake as to the rate, and that a breach of the contract 
would be followed by unusual damages growing out of such mis- 
take. I am clear, therefore, that the initial carrier, having no knowl- 
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edge of the spécial rate — an unusually low rate — given the inter- 
vener, cannot, for a mère diversion of the goods, when they were 
delivered in good condition and in time, be held liable to the es- 
tent reported by the spécial master. 

It was claimed on the part of the intervener that, because notice 
to the receivers was not alleged in the intervention, and the inter- 
vening pétition was not demurred to, that it was unnecessary for 
such notice to be proven. The fact that the intervention fails spe- 
ciflcally to allège notice did not relieve the intervener from the neces- 
sity of making out his case according to law. It seems that, when 
the intervener proposed to go into this question before the spécial 
master, the master ruled, either because he deemed such spécifie al- 
légation unnecessary, or because there had been a failure to demur 
to the intervention on that ground, that the évidence should be ad- 
mitted, and évidence was offered on this subject, as has been men- 
tioned. 

Counsel for the intervener has requested, in the course of the ar- 
gument, that, if the judgment of the court should be against him 
on the subject of lack of notice to the receivers of the spécial rate 
given by the gênerai freight agent of the other Unes, he be allowed 
an order referring the case back to the spécial master to hear évi- 
dence on this subject. Counsel claims that he will be able to show 
by évidence that such notice was actually given to the receivers' 
agents. It would, in my opinion, be a violation of the correct prac- 
tice to allow a case to be referred back to the master to take ad- 
ditional évidence, after it has reached the stage of the présent case, 
except under most unusual circumstances, where there was a clear 
inadvertence, omission, or mistake of some sort to justify it. An 
effort was made before the spécial master to prove notice to the 
receivers, and the failure to do so was for the reason already stated, 
— the évidence relied upon was shown to be mère hearsay. The 
diffleulty, confusion, and delay which would resuit from allowing 
référence back to the master in a case like this must be apparent. 
In the case of Sanges, intervener in the case of Central Trust Go. v. 
Marietta & N. G-. Ey. Co., a similar request was made and was denied 
at the last term. 75 Fed. 41. 

Thus far I hâve no diffleulty about a proper disposition of this 
case, but as to what the rights of the intervener are in view of the 
opinions above expressed is the real diffleulty. While I am satis- 
fled that the intervener is not entitled to recover on the basis al- 
lowed it by the spécial master, — that is, for the différence be- 
tween what it actually paid for freight on the machinery and the 
rate given by mistake by the gênerai freight agent, — still it seems 
that there should be a recovery for more than mère nominal dam- 
ages. The measure of such damages can only be determined by in- 
telligent jurors, or by a master to whom such a case is referred. I 
think it is true that there should hâve been in the contemplation of 
the parties, at the time this contract of carriage was made, the fact 
that the freight agent would make some reasonable déduction from 
the usual rate for a shipment of this character, so that this should 
be the basis, somewhat uncertain though it necessarily is, by which 
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the rights of the intervener must be determined. There is abun- 
dance of authority for damages found in this way. Now, unless the 
parties can agrée as to what would be a proper measure of damages 
in view of the foregoing suggestion, this case will be referred back 
to the spécial master, not to take new évidence, but to find what 
would be a proper recovery in accordance with the views of the 
court as herein expressed. 



OLARK et al. v. GREAT NORTHERN RY. CO. et aL 
(Circuit Court, D. Washington, H. D. May 12, 1897.) 

1. RAILROADS— CONTRACT TO GlVK ClTT "TERMINAL RATES. ' 

A contraet by a railroad company to carry freight to a certain clty at 
"terminal rates" if "the people" of the city would furnish a right of way 
through the city, alleged to hâve been aecepted by "complainants and oth- 
ers," is unenforceable because of uneertainty as to parties, and as to the 
service promlsed, and also for want of mutuallty. 

2. CONTRACTS — UNCBHTAINTT AS TO PARTIES. 

A promise by an indeflnite and unidentlfled number of persons to jolntly 
do a partlcular thlng cannot be enforeed, as the promlsee will not be per- 
mitted to proceed against seleeted persons to compel them to do by them- 
selves what they hâve only promlsed to assist others In doing. 

3. Same— Want of Mutuality. 

As a contraet, to be enforeeable, must be mutual, a contraet dépendent on 
a nonenforceable promise cannot itself be enforeed. 

4. Same— Parties to Action for Rescission. 

Where a number of persons hâve jointly contributed to procure a rlght 
of way for a railroad through a clty in considération of the company's 
agreement to give certain rates, ail must join in a suit to rescind the con- 
traet for fallure of the company to comply. 

Suit by P. Lewis Clark and others against the Great Northern 
Railway Company and others to enforce spécifie performance of a 
contraet. 

F. H. Graves, for complainants. 
Will H. Thompson, for défendants. 

HANFORD, District Judge. This is a suit to compel the défend- 
ants to specifically perform an alleged contraet whereby they prom- 
ised, in considération of receiving, free of expense to them, a right 
of way for their line of railway through the city of Spokane, to give 
to the people of Spokane and vicinity the beneflt of transportation 
of through freight from the east at terminal rates. The bill of 
complaint avers that after some preliminary and preparatory work 
on the part of Mr. James J. Hill, a high officiai of the défendant 
companies, by représentations made to citizens of Spokane there was 
a meeting between Mr. Hill and a large number of représentative 
citizens, at which meeting Mr. Hill formally offered to locate the line 
of the Great Northern Railway through Spokane, and to build said 
line, and, when completed, to carry freight by said line from its 
eastem terminal to Spokane at terminal rates, if the people of Spo- 
kane would furnish a right of way through the city free of expense 
to the railway companies ; that the complainants and others aecepted 
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said offer, and agreed to procure said right of way, and that they 
each made contributions of money or land, and solicited contribu- 
tions from others, and in that way procured and paid for said right 
of way, and caused the same to be conveyed to the défendants, ex- 
cept a portion thereof not yet definitely located; and that the de- 
fendants, with full knowledge of the facts, hâve accepted said right 
of way, and hâve built upon part of it, and now occupy and use the 
same. The complainants aver that they are able, willing, and ready 
to fully perform their agreement in such manner as the court may 
decree, and that the défendants, having completed their Une of rail- 
way to Seattle in 1893, hâve nevertheless refused, and still refuse, to 
deliver freight at Spokane from eastern points at terminal rates, 
but, on the contrary, in disregard of the promise so made by Mr. 
Hill, they persist in charging rates to Spokane much in excess of the 
rates on through shipments to Seattle and other places having the 
beneflt of terminal rates. Therefore the complainants pray for a 
decree compelling the défendants to speciflcally perform said alleged 
contract, or, if that ip impractical, then that the right of way con- 
veyed as aforesaid be forfeited and conveyed back to the donors. 
The case has been argued and submitted upon a demurrer to the bill. 
I will not volunteer an opinion upon questions which were argued, 
but which I flnd do not necessarily hâve to be considered in arriving 
at my conclusion. My opinion is adverse to complainants on two 
points, and on thèse grounds the demurrer must be sustained. In 
the first place, I find that the contract as pleaded is not enforceable, 
because it is too indeflnite and uncertain as to parties, and as to the 
service promised on the part of the railway companies, and for want 
of mutuality. The fundamentals of a légal contract are parties, 
subject-matter, considération, and assent. There can be no con- 
tract if any one of thèse éléments is lacking, and, to enforce a con- 
tract by légal proceedings, it is necessary to set forth the contract 
with précision and certainty, so as to show a complète contract. 
!Now as to parties. A promise made to everybody is not a promise 
to any person; and a promise by a multitude, or an indeflnite and 
unidentifled number of individuals, to jointly do a particular thing, 
cannot be enforced. In such a case the promisee will not be permit- 
ted to proceed against selected persons to compel them to do by them- 
selves what thev hâve only promised to assist others in doing. Then, 
to make a valid contract, it must be assented to ; that is, there must 
be a meeting of minds, so that each party bound gives bis assent to 
the same thing. It is necessary, therefore, that the extent and lim- 
itations and conditions of the offer made on one side and accepted on 
the other shall be deflned, so that it may appear that something def- 
inite has been agreed to by ail the parties. And a contract, to be 
enforceable, must hâve the quality of mutuality; for one or several 
persons who could not be compelled to perform a promise may not 
compel others to fulflll a promise dépendent upon such nonenforce- 
able promise. To whom did Mr.- Hill promise that the railroad 
would carry freight at terminal rates, and who agreed to furnish the 
right of way? We must look to the bill of complaint to flnd the 
answer to thèse questions, and there we can only find that the sev- 
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eral complainants and others accepted Mr. Hill's offer, and agreed 
to furnish the right of way, and contributed to that object, and 
caused the right of way to be conveyed. But whether those who 
accepted the offer and agreed to furnish the right of way were to 
hâve the benefit of terminal rates for themselves, or whether ail the 
people then living in Spokane and the surrounding country should 
share equally in the benefit, or whether the community as it was 
then constituted, together with ail who hâve since cast in their lot 
and become members, and ail who are yet to corne, are to be favored 
with terminal rates, cannot be determined. But whether the broad- 
est or the narrowest rule of construction be applied, or the middle 
ground be taken, it is equally impossible to find that the parties on 
the Spokane side of the agreement ever placed themselves in a sit- 
uation to be compellable to do anything. For the same reason, they 
cannot maintain a suit to enforce the contract against the railroad 
party. In the second place, the complainants are not authorized to 
maintain a suit to recover the right of way. Others having equal 
rights with them in the subject may elect to retain whatever advan- 
tage there may be to them of having this transcontinental railway 
enter Spokane, even at the expense of waiving performance of the 
promise as to terminal rates. As such élection by any one of the 
contributors must necessarily defeat a recovery, it is necessary to 
the maintenance of a suit with that object that every one of the con- 
tributors should be joined as a plaintiff. I consider that the bill, 
whether regarded as one for spécifie performance or for rescission 
of the contract, cannot be sustained, and therefore it must be dis- 
missed. 



DARST v. MATHIESON ALKALÏ WORKS. 
^Circuit Court, W. D. Virginia. October 31, 1896.) 

1. Master and Servant— Wkongïul Dischabge — Measuee of Damages. 

When suit is brought and trial is had before the expiration of the stlpu- 
lated term of service to recover damages for a breach of contract by a 
wrongful discharge, the recovery cannot be for the whole amount of salary 
for the entire term, but only for the amount thereof to the date of trial, 
less such sum as plaintiff has earned, or might with reasonable diligence 
hâve earned, from the time of discharge to the time of trial. 

2. Same— Grounds for Dischabge. 

The use by a salaried employé of a corporation of Insulting, disrespectful, 
or abusive language, to any oificer or superior employé thereof, in connec- 
tion with the duties of the former, or his refusai to obey, or his advising 
other employés to disobey, the orders of any superior, is good ground for 
discharging him. 

Daniel Trigg, for plaintiff. 
White & Penn, for défendant. 

PAUL, District Judge (chargmg jury). This is an action brought 
by the plaintiff against the défendant company to recover damages 
resulting from the wrongful discharge of the plaintiff from the service 
of the défendant company. The déclaration is as follows: 
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"E. A. Darst, plaintiff in this cause, who is a citizen of the state of Ohio, 
eomplains of the Mathieson Alkali Works, a corporation under the laws of, 
and a citizen of, the state of Virginia, défendant, being summoned of a plea 
of trespass on the case, for that heretofore, to wit, on the 24th day of July, 
1895, at Saltville, in the state of Virginia, the said défendant made and en- 
tered into an agreement and contraet with the plaintiff, by which it agreed from 
and after the 17th day of July, 1895, and thenceforward for the period of three 
years, to pay to the plaintiff the sum of thirty-one hundred dollars annually, in 
equal monthly payments, and did provide in the said agreement that the first 
payment to be made in August, to wit, in August, 1895, was to be for the 
last fifteen days only of July, 1895; and, in considération of the said agreement 
and undertaking on the part of the défendant, the said plaintiff did agrée to 
give bis entire time and attention and his best services to the défendant, in 
the supervision and direction of the boring and opération of its brine wells, 
and the gênerai management of its brine supply, subject to the direction and 
approval of the défendant; and that the plaintiff's efforts should always be 
employed for the best interests of the company; and that any failure on his 
part to carry out the intent of the said agreement should constitute a breaeh 
of the same. And in order that the plaintiff might better do this, viz. bet- 
ter do and perform the said agreement on his part, the plaintiff agreed that lie 
would bring his family to live in Saltville, as soon as the said défendant could 
furnish him quarters. And, as a condition of said agreement, it was provided 
that the outfit then owned by the plaintiff, and used by him for boring wells 
on the defendant's property, should be purchased within one month from the 
date of said agreement by the défendant, at a priée to be mutually agreed, 
and that pending said settlement the said agreement should be deemed to be 
in effect in the same way as if no conditions were named. And the plaintiff 
avers that he on his part was and has been at ail times ready and willing to 
give, and up to the time of the committing of the breaeh of the said named 
contraet and agreement, as hereinafter set forth and complained of, on behali' 
of the défendant, did, pursuant to said agreement, give, his entire time and 
attention and his best services to the said défendant, in the supervision and 
direction of the boring and opération of its brine wells and the gênerai manage- 
ment of its brine supply, subject to the direction and approval of the défend- 
ant, and did always employ his efforts for the best interests of the défendant, 
and did on his part carry out the intent of the said agreement, and did bring 
his family to live at Saltville as soon as the said défendant furnished him 
quarters, and did in ail things do, keep, and perform the said agreement on his 
part. But, the plaintiff avers, the said défendant did not keep and perform 
the said agreement on its part, but did break and refuse to perform the same. 

although often requested so to do, and on the day of August, 1896, will- 

fully, and without any just or reasonable cause or excuse, dismiss the plaintiff 
from its service, and did refuse to allow him to continue longer in its employ- 
ment, or to work or operate further under its said contraet and agreement, or 
to fulflll the same on its part; whereby, and by reason of which said action 
of the said défendant, the said plaintiff hath been deprived of his employment, 
and hath been injured, and hath sustained damage to the amount of $8,000. 
And therefore the plaintiff brings his suit," etc. 

The action grows out of the following contraet for hiring and 
service: 

"This agreement, dated this 24th day of July, A. D. 1895, at Saltville, Va., 
between the Mathieson Alkali Works, hereafter called the company, of the first 
part, and E. A. Darst, of the second part, witnesseth: (1) That the company, 
from and after 17th day of July, 1895, and thenceforward, for the period of 
three years, will pay E. A. Darst the sum of thirty-one hundred dollars an- 
nually in equal monthly payments; the first payment, however, to be made in 
August, for the last fifteen days only of July. (2) E. A. Darst will give his en- 
tire time and attention and his best services to the company, in the supervision 
and direction of the boring and opération of its brine wells, and the gênerai 
management of its brine supply, subject to the direction and approval of the 
company. His efforts shall always be employed for the best interests of the 
company, and any failure on his part to carry out the intent of this agreement 
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shall constltute a breaeh of the same. In order that he may the better do thîs, 
he will bring his family to live at Saltville, as soon as the company can fur- 
nlsh him quarters. It is a condition of this agreement that the outflt now 
owned by E. A. Darst, and used by him for boring wells on the company's 
property, shall be purchased within one month by the company, at a price to 
be mutually agreed. Pending such settlement, however, this contract shall be 
deemed to be in effect in the same way as if no condition were named. In 
testimony whereof, the parties hereto hâve set their signatures, the day and 
year flrst above mentioned, the Mathieson Alkali Works signing by its assistant 
treasurer, John Eussell Gladding. 

"[Signed] Mathieson Alkali Works, 

"By John Eussell Gladding, Asst. Treas. 

"[Signed] E. A. Darst 

"Witness as to both signatures: 

"[Signed] Chas. M. Perry." 

Ail of the évidence for the plaintiff and for the défendant being 
given to the jury, counsel for the plaintiff requested the court to in- 
struct the jury as f ollows : 

"The court instructs the jury that if they believe from the évidence that the 
plaintiff, E. A. Darst, was employed by the défendant, the Mathieson Alkali 
Works, under a contract for the term of three years, at a salary of $3,100 per 
year, payable monthly; and if they further believe that the plaintiff did keep 
and perform the stipulations of said contract on his part, and that he was 
wrongfully, and without sufflclent cause, discharged from the service of said 
défendant on the 4th day of August, 1896, and that he was paid his salary up 
to the date of his said discharge,— they shall flnd for the plaintiff. And the 
jury is further instructed that the plaintiff's damages is prima facie the full 
amount called for by the contract which remains unpaid, subject to such ré- 
duction as the jury may believe from the évidence that the défendant is en- 
titled to by reason of any probability of the plaintiff obtaining other employ- 
aient in the same Une called for by the contract, if they hâve proof upon which 
to estimate such probability, which is incumbent upon the défendant to prove. 
If the jury cannot, from the proof, ascertain so as to estimate such probability, 
they may then render a verdict for the full amount of the unpaid balance called 
for by the contract. But the measure of damages is a question for the jury, 
under ail the circumstances of the case." 

Counsel for the défendant object to this instruction, on the ground 
that it does not correctly state the law as to the measure of recov- 
ery, where, as in this case, the action to recover damages for a 
wrongful discharge from service is brought before the expiration of 
the term of hiring. 

The défendant requests the court to give the jury the following in- 
struction, which, it claims, correctly states the law: 

"If the jury believe from the évidence in this cause, in the light of the in- 
structions given below, that the plaintiff is entitled to recover, then the court 
instructs the jury that the measure of recovery will be the amount which would 
hâve been due the plaintiff under the contract down to this date, if he had con- 
tinued in the service of the défendant company." 

Thèse conflicting views as to the measure of recovery présent the 
question for the court's décision. The confusion of the décisions and 
of the text writers on this subject is much greater than we would ex- 
pect to flnd in a question that has necessarily been many times be- 
fore the courts. Much of this confusion, it seems to the court, is to be 
found in the text-books from the failure of the writers to clearly pré- 
sent the distinction between an action brought after the expiration 
of the term of service and one brought during its continuance. The 
principle on which an employé who has been wrongfully discharged 
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is allowed to recover is thus stated by Justice Story in Emerson v. 
Howland, 1 Mason, 45-53, Fed. Cas. No. 4,441: 

"In actions for wages brought against the employer by the servant or em- 
ployé discharged without cause before the end of the contract of service, a 
compensation is intended to be allowed, which shall be a complète indemnity 
for the illégal discharge; and this is ordinarily measured by the loss of time 
and the expense incurred by the party." 

Sedg. Dam. (4th Ed.) p. 396, note 1. In this note it is said: 

"It is the actual loss, and not prospective damages, which is recoverable in 
thèse actions." "This doctrine of compensation for actual loss runs through 
ail the authorities on this subject, and it is the fixed principle in this class of 
cases." 

In 1 Lawson, Bights, Eem. & Prac. pp. 483, 484, § 276, after refer- 
ring to the former doctrine, the measure of the servant's recovery is 
thus stated: 

"And it is now universally held that the measure of the servant's recovery 
is the sum he was to receive during the terni, less such sums as be may hâve 
earned or could hâve earned by reasonable diligence In obtaining other em- 
ployaient. Where the servant is employed for a terni, and wrongfully dischar- 
ged before the end of it, the presumption is that he is entitled to recover for the 
whole term, and the burden is on the défendant to show a légal excuse for not 
paying him the full amount for the whole term. The défendant must prove 
'either that the plaintiff was actually engaged in other profitable service during 
the term, or that employment was offered to him and he rejected it.' If the 
servant finds employment at the same or higher wages, he is entitled to re- 
cover for the time actually lost; and, if he finds employment at lower wages, 
he is entitled to recover the différence between the amount earned and what 
his master had agreed to pay him, The servant may recover wages during the 
time he is idle, even though in bis second employment he gets higher wages 
than under his first contract, and therefore in ail he is better off than though 
he had not been discharged." 

This doctrine manifestly applies to a case where the action is 
brought after the expiration of the term of service, for in the same 
section it is said: 

"If the servant sue for the breach before the term expires, he can only re- 
cover damages up to the time when he sues; but, if he waits until the end of 
the term, he can recover full damages for the whole time." 

In Wood, Mast. & S. p. 260, the text writer, after stating the rule 
in England, says: 

"But I am aware of no case in this country in which a similar rule has been 
adopted, but, upon the contrary, the drift of American décisions is opposed to 
any such rule of recovery, and limits the judgment to the servant's actual loss 
up to the day of trial; and it would be an unsafe experiment in a case where 
there is a prospect of any considérable loss of time to bring an action before 
the period of service has expired, as there can be only one action for damages 
under any circumstances." 

Gordon v. Brewster, 7 Wis. 355, is a leading case on this question, 
and is cited with approval in 1 Lawson, Rights, Rem. & Prac. p. 485, 
note, and by Sedg. Dam. p. 396, note. In this case the suprême court 
of Wisconsin says: 

"Had the respondent (the plaintiff in the court below) seen fit to wait before 
bringing his action until the period had elapsed for the complète performance 
of the agreement, the measure of compensation could then hâve been easily 
arrived at. * * * But, as the case now stands, we think he was only entitled 
to recover his salary on the contract down to the day of trial, deducting there- 
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from any wages which he mlght hâve recelved or might hâve reasonably 
earned in the meantime. This rule appears to us to be the most équitable and 
safe that occurs to our minds, and the one most likely to effect substantial jus- 
tice between the parties." 

This is the rule the court will adopt in the case at bar. It does not 
sèe how it can adopt any other so as to guide the jury to a correct con- 
clusion. There is no difficulty in applying the rule as to the measure 
of recovery where the terni of service has expired. In such case the 
presumption is that the plaintiff is entitled to recover what he waa 
to receive for the whole term, less such sums as he may hâve earned, 
or could hâve earned by reasonable diligence in obtaining other em- 
ployment. In such case the whole facts are before the jury, the 
period of emproyment, the price to be paid for the service, the breach 
of the contract, the wages earned, or that could with diligence hâve 
been earned, by the plaintiff between the time of the breach and the 
expiration of the term of service. The jury has before it thèse sub- 
stantial facts, from which they can safely compute the plaintiff's ac- 
tual loss, and upon which they can safely base their verdict. But in 
the case at bar there are no such definite, tangible facts to be submit- 
ted to the jury. In this case there remain about 21 months of the 
unexpired term of service. There is no évidence before the jury on 
which they can make.any estiniate of what the plaintiff will prop- 
ably be able to earn, or could, with reasonable diligence, earn, during 
thèse ensuing 21 months. He may find ready and profitable employ- 
ment, or he may not find it. How can the jury enter this unexplored 
âeld of the future without facts or principles to guide them, but left 
to the vaguest spéculation, and arrive at a just conclusion as to the 
plaintiff's actual loss from the breach of the contract of service? A 
verdict rendered under such circumstances would carry with it none 
of the sanctity that attaches to the verdict of a jury when it is based 
upon the substantial facts that are required to sustain it. If the 
plaintiff wished to recover as damages the whole amount remaining 
unpaid of the salary, and for the full term provided in the contract 
of service, he should hâve waited, before bringing his suit, until the 
expiration of the term of service, when he could présent his case to 
the jury, with the évidence of accomplished facts to show the measure 
of his actual loss by reason of the breach of the contract of service 
with the défendant company. 

The instruction asked for by the plaintiff is refused, and in lieu 
thereof the following instruction will be given to the jury by the 
court: 

"The court Instructs the jury that if they believe from the évidence that the 
plaintiff, B. A. Darst, was einployed by the défendant, the Mathieson Alkali 
Works, under a contract for the term of three years, at a salary of $3,100 
per year; payable monthly; and if they further believe that the plaintiff did 
keep and perform the stipulations of sald contract on his part, and that he was 
wrongfully, and without sufficient cause, discharged from the service of said 
défendant, on the 4th day of August, 1896, and that lie was paid his salary up 
to the date of his saict discharge,— they shall find for the plaintiff. And the 
jury are further instructed that the measure of recovery in this case, if any, 
will be the amount which would hâve been due the plaintiff under the contract 
down to this date if he had continued in the service of the défendant company, 
less such sum as he has earned, or with reasonable diligence might hâve earned, 
from the time of the breach of the contract to the présent." 
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The first instruction asked for by the défendant it is unnecessary to 
give, because the doctrine it lays down is contained in the instruction 
just given by the court. The second and third instructions asked for 
by the défendant will be given, and are as follows: 

"If the jury believe from the évidence that on or about the 29th of July, 
1896, the plalntiff, E. A. Darst, was guilty of the use of insulting, disrespeetful, 
£tr abusive language to any offlcer or superior employé of the défendant Com- 
pany, or about them, or either of them, and In their présence and hearing, and 
connected with the duties of the said plaintiff as an employé of the défendant 
company; or if they believe from the évidence that, a few days before the 
plaintiff's discharge, he refvsed to obey the orders of any superior in position 
in the employment of defen^snt company, in matters connected with his duties 
as an employé of the défendant company; or if they believe from the évidence 
that on or about the 29th of July, 1896, the plaintiff advised any employé of the 
défendant company not to obey an order of a superior in employment of the 
said défendant company, given by said superior in a matter connected with 
the duties of the said employé,— then, and in either event, the court instructs 
the Jury that such conduct on the part of the plaintiff was a sufficient cause 
for his diseharge, and they must flnd for the défendant, even though they may 
further believe that the plaintiff was not, in fact, discharged by the défendant 
company for thèse causes, or either of them. 

"If the jury believe from the évidence that Charles M. Perry was the as- 
sistant gênerai manager of the défendant company; and that F. J. Lucas had 
gênerai supervision of ail departments of the defendant's works at Saltville, 
Virginia, outside of the alkali works proper, including the department of which 
the plaintiff, E. A. Darst, was foreman; and that on or about the 29th day of 
July, 1896, in a conversation between the said Charles M. Perry, F. J. Lucas, 
and the plaintiff, concerning matters immediately connected with the duties 
of the said plaintiff, as an employé of the défendant company, the said plaintiff 
was insulting, disrespeetful, or abusive to the said Charles M. Perry, or the 
satd F. J. Lucas, or either of them; and that on the following day the said 
F. J. Lucas, in the discharge of his duties, went to one of the wells operated 
by the plaintiff, and whilst there, giving the plaintiff instructions in référence 
to the matters embraced in the conversation of the day before, or in référence 
to certain other duties of the plaintiff, one Howard Darst, a brother of the 
plaintiff, and working under him, came up, pulled the said F. J. Lucas from 
his horse, threw him upon the ground, and beat him, in the présence of the 
said plaintiff and other employés of the défendant company under said plaintiff; 
that the plaintiff stood by, and, seeing the fight, failed to interfère, or refused 
to interfère, or said to the said F. J. Lucas, who appealed for help, 'Help your- 
self,' or words to that effect— then the court instructs the jury that this was such 
conduct on the part of the plaintiff as justifies his diseharge, and they must 
find for the défendant, even though they further believe from the évidence that 
the plaintiff was not, in fact, discharged for this cause." 

Verdict for the défendant. 
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(Circuit Court of Appeals, Sixth Circuit. May 17, 1897.) 

Carriers— Loss of Goons — Exceptions in Bii/l of Lading. 

In a clause in a bill of lading exempting the carrier from liability for 
"loss or damage arising from * * * collisions, explosions, accidents 
to boilers or machinery, * » *" the word "machinery" applies only to 
the group of mechanical parts connected with the boiler and steam sup- 
ply, by which power is generated and applied, and the vessel or train of 
cars is propelled, and it does not include an axle of one of the cars in a 
train. Accordingly held that under such a bill of lading the carrier was 
not exempted from liability for damage caused by the breaking of an axle 
of a car. 
81 F.— 18 



290 81 FEDERAL REPORTER. 

In Error to the Circuit Court of the "United States for the Western 
Division of the Southern District of Ohio. 

The action below was brought by N. K. Falrbank & Co. against the Cin- 
cinnati, New Orléans & Texas Pacific Railway Company to recover damages 
for the loss of four tanks of oil alleged to hâve been destroyed while in trans- 
portation over the defendant's railroad. On May 4, 1889, the Southern Cot- 
ton-Oil Company shipped from Atlanta, Ga., consigned to N. K. Fairbank & 
Co., at Chicago, 111., five tank cars loaded with cotton-seed oil. AU of them 
were shipped under bllls of lading of the same form issued by the East Ten- 
nessee, Virginia & Georgia Railway Company, providing that they should be 
carried over the East Tennessee, Virginia & Georgia Kailway, the Cincinnati, 
New Orléans & Texas Pacific Railway, and other roads. The bills of lading 
provided that the oil should be carried by "the E. T., V. & G. Railway to 
* * *, thence by Connecting rail or other carrier via * * *, until they 
reach the station or wharf near their destination." The bill of lading contained 
the following provisions which hâve a bearing in this case: "It is mutually 
agreed, in considération of the rates herein guarantied, that the liability of each 
carrier, as to goods destined beyond lts own route, shall be termlnated by 
proper delivery of them to the next succeeding carrier. No carrier, or the 
property of any, shall be liable for * * *, nor for any loss or damage 
arising from any of the following causes, viz.: Fire, from any cause, on Iand 
or water, or while awaiting shipment, transshipment or delivery, or during 
transportation; jettison; ice; freshets; floods; weather; pirates, robbers, or 
thieves; acts of God or of the country's enemies; riots, strikes, mobs, or com- 
binations; collisions; explosions; accidents to boilers or machinery; stranding; 
straining; any accident on or périls of the seas or other waters, or of steam or 
lnland navigation; restraints of government; légal process; claims of owner- 
ship by third parties; détention or accidentai delay; want of proper cooperage 
or mending; insufficiency of package in strength or otherwise; rust; dampness; 
loss in weight; leakage; breakage; sweat; blowing; bursting of casks or pack- 
ages from weakness or natural causes; evaporation; vermin; frost; heat; 
smell; contact with or proximity to other goods; natural deeay or exposure to 
weather; nor for the condition of baling of hay, hemp, or cotton, or for loss 
or damage of any kind on goods whose bulk or nature requires them to be 
carried on open cars or on deck, or for the condition of packages or any de- 
flclency in the contents thereof if receipted for by consignées as In good or- 
der." The bill of lading contained this further provision: "This bill of lad- 
ing is signed for the différent carriers who may be engaged in the trans- 
portation, severally, not jointly, and each of them is to be bound by, and 
hâve the beneflt of, ail the provisions thereof as if signed by it, the shipper, 
owner, and assignée." The cars, after being loaded, proceeded to Chat- 
tanooga, and were delivered to the défendant company on May 5th. At about 
2 o'clock on the morning of May 7th the train containing thèse cars was 
wrecked on defendant's Une, and four of the tank cars were so damaged that 
the oil contained thereln was spilled, and totally lost. The market value of 
the oil at the time, for the purposes of this suit, was agreed to be 55,270.53. 
This suit was brought to recover for the loss of the four tanks of oil. The 
third défense of the answer set up the conditions in the bill of lading hereto- 
fore stated, and averred that the loss of the oil was solely due to an accident 
to certain machinery, to wit, the axle of a car in defendant's train in which 
said four tanks of oil were being transported, which axle, without any fault 
or négligence on the part of this défendant, failed, and broke down, under said 
car, whereby said four cars, being in the rear thereof, were derailed, and the 
contents thereof were lost. The case was twice tried. In the first trial the 
court directed a verdict for the plaintiff. The trial court was of opinion that 
it had erred in directing a verdict for plaintiff, and on motion granted a new 
trial. In the second trial the court directed a verdict for the défendant, and 
entered judgment upon the verdict. This writ of error is prosecuted to reverse 
the judgment. At the trial, there was no évidence tending to show that de- 
fendant was guilty of a want of care in the matter of the axle. It broke be- 
cause of an internai defect in the material which external examination could 
not hâve discovered. 
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Eanisey, Maxwell & Ramsey, for plaintiff in error. 
Judson Harmon, Edward Colston, A. W. Groldsniith, and Geo. 
Hoadly, for défendant in error. 
Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge (after stating the facts as above). The 
learned judge at the circuit, flnding from the undisputed évidence 
that the loss of the oil had been occasioned by the breaking of an 
axle, held that such a cause was an accident to machinery, within 
the exemption of the bill of lading, and so directed a verdict for the 
défendant. The construction thus put upon the exemption in the bill 
of lading présents the only question which we deem it necessary to 
consider. It is well settled that exemptions in favor of a common 
carrier in bills of lading are to be strictly construed against the car- 
rier, and that any doubt or ambiguity therein is to be resolved in 
favor of the shipper. Black v. Transportation Co., 55 Wis. 319, 13 
N. W. 244; Eailway Co. v. Talbot, 39 Ark. 524; Norman v. Binning- 
ton, 2-5 Q. B. Div. 475, 477; Taylor v. Steam Co., L. B. 9 Q. B. 546, 
549; Burton v. English, 12 Q. B. Div. 218, 224; Cream City R. Co. 
v. Chicago, M. & St. P. Ry. Co., 63 Wis. 93, 23 N. W. 425. "And 
when the particular dangers or risks against which the carrier has 
specifically guarded himself in his receipt are followed by more gên- 
erai and comprehensive words of exemption, the latter are to be 
construed to embrace only occurrences ejusdem generis with those 
previously enumerated, unless there be a clear intent to the contrary." 
Hutch. Carr. §§ 275, 276; Hawkins v. Railway Co., 17 Mich. 57; The 
Caledonia, 157 U. S. 124, 15 Sup. Ct. 537. It is perfectly manifest 
from a reading of the bill of lading and the exemption thereof that 
the bill was designed as a contract for both land and water trans- 
portation, for the clause runs: 

"Fire from any cause, on land or water, or while awaiting shipment, trans- 
shipment, or delivery, or during transportatlon; jettison; ice; freshets; floods; 
weather; pirates, robbers, or thieves; acts of God or the covmtry's enemies; 
riots, strikes, mobs, or combina tions; collisions; explosions; accidents to boil- 
ers or machinery; stranding; straining; any accident on or périls of the seas 
or other waters, or of steam or inland navigation," etc. 

Light is thrown upon the meaning of the phrase "accidents to 
boiler and machinery" if we consider it as applied to a ship as well 
as to a freight train. The juxtaposition of the words "boiler" 
and "machinery" certainly suggests that machinery refers to the 
group of mechanical parts connected with the boiler and steam sup- 
ply by which power is generated and applied, and the vessel is 
propelled through the water. And the term must hâve the same 
limitations when applied to a train of cars. In this light, "machin- 
ery" only includes the mechanical instrumentalities présent in the 
engine room of the steamer or the locomotive of the train. The 
cars and their appurtenances are the things which are being raoved 
or drawn by the machinery. Parts of the car are not, in our opin- 
ion, in the common acceptation of the term, embraced within the 
term "machinery," especially when that is associated with the terni 
"boilers." It is true, it may be difflcult to draw the line as to certain 
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devices used upon the cars which are directly connected with the 
engine, as, for instance, the appliances necessary to the opération of 
the Westinghouse air brake. Thèse are directly connected with the 
engine, and yet are a permanent part of the car. But, while doubt- 
ful cases may be suggested, we are very clear in our opinion that 
those devices and parts of a car which hâve no physical opération 
and connection with the locomotive except by means of the cars 
of the train and the couplers between them are not within the mean- 
ing of the term "machinery" fo the phrase "accidents to boilers 
and machinery," any more than the plates on the hull of a steam- 
ship can be said to be part of its machinery. The wheels and axle 
are necessary to the movement of the car, just as the hull and 
plates on the ship are necessary to its progress through the water; 
and in a wide sensé they are a part of the machinery necessary to 
render the transportation of the train or ship possible. But they 
certainly would not be so construed except in cases where the most 
libéral rule of construction is to prevail. There is very little au- 
thority upon this question, although the form of the bill of lading 
herein seems to hâve been a very old one. 

In Porter on the Law of Bills of Lading (section 203) it is said 
that "the phrase 'damage from machinery' will not cover a loss caused 
by the breaking of tackle used to discharge cargo. The word 'ma- 
chinery,' it has been said, includes only the machinery by which the 
vessel is propelled." In support of this the author cites the Case of 
Galley of Lorne, Mitch. Mar. Keg., Feb. 11, 1876, and Legg. Bills Lad- 
ing, p. 179. 

We do not think that the cases cited by the counsel for the ap- 
pellee, and which were relied on by the learned judge at the circuit, 
support the conclusion reached, because in them the term was used 
with référence to a subject-matter quite différent from that in the 
case at bar. In Eailway Co. v. Brooks, 84 Ala. 138, 4 South. 289, the 
question was whether an injury in the eye, received by a railroad 
employé, caused by a scale flying from the iron rail of the track when 
struck with a détective hammer, was not an injury caused by reason 
of a defect in the condition of the ways, works, machinery, or plant 
connected with or used in the business of the master or employer, and 
so within the statute to deflne the liabilities of employers or workmen 
for injuries received by the workmen while in the service of the em- 
ployer. The court held that the hammer was not a part of the ma- 
chinery within the statute, but in the course of the discussion it gave 
a wide définition to the term "machinery," — a définition certainly 
wide enough to include the axles of cars in a train. The judge said: 

"In construing words used in a statute, référence should be made to the 
subjeet of législation, and if they hâve acquired a deflned, popular signification 
when referable to such subject the presumption is that they were used in such 
sensé by the législature. A machine is a pièce of mechanism, which, whether 
simple or compound, acts by a combination of mechanical parts, which serve 
to create or apply power to produce motion, or to increase or regulate the effect. 
As used in the patent act, it has been deflned to be 'a concrète thing, consisting 
of parts, or of certain devices or combination of devices.' Burr v. Duryee, 
1 Wall. 531. Primarily,' machinery means the works of a machine,— the com- 
bination of the several parts to put it in motion. But we do not understand 
that the term was used in the statute in its primary sensé, but, having a 
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more enlarged signification, should be construed as so used, nothing appearing 
to show that it was intended to be used in its primary or restricted sensé. 
Thus understood, the term 'maehinery' embraces ail the parts and instruments 
intended to be and actually operated from time to time exclusively by force 
created and applied by mechanical apparatus or contrivance, though the Initial 
force may be produced by the muscular strength of men or animais, or by water 
or steam, or other inanimate agency. Seavey v. Insurance Co., 111 Mass. 540. 
The carding, spinning, and weaving machines, together with the instrumentality 
by which the prime motive power is created or applied, constitute the ma- 
ehinery of a cotton mill. When cars, though used at times, and at other times 
detached, are formed into a train, f o which the propelling force is imparted by 
means of a locomotive, the entire train constitutes maehinery connected with or 
used in the business." 

The association of the word "maehinery" with the words "ways 
and plants" was quite enough to justify the court in giving the term 
an enlarged signification in the case cited, but the reasoning of 
the court shows that in a case where the raie of construction is a 
narrow one the term would not embrace either the car body, caï- 
wheels, or the car axles, but only that combination of mechanical 
parts connected with the locomotive and boiler for the propelling of 
the train. 

In the case of Seavey v. Insurance Co., 111 Mass. 540, the question 
was of the construction of a contract of insurance in which the prop- 
erty insured was described as "the engine and maehinery contained 
in a two-story frame building for the manufacture of tinware," etc. 
The issue was whether this language included 642 forming and cut- 
ting machines, which were dies made of iron or steel, and used to 
give form to the various utensils made in the business. Thèse dïes 
were capable of being removed from the press, and others were sub- 
stituted in their place as of ten as the product of manufacture was to 
be varied. It was decided that in such a policy the word "maehinery" 
might fairly be held to oover ail the implements intended to be oper- 
ated by the maehinery in the business of the insured, and which 
were usually operated in the regular and ordinary prosecution of the 
business described in the policy. It will be observed that in this 
case the rule of construction was favorable to the assured, and that 
the words "for the manufacture of tinware" justified a broad interpré- 
tation of the word maehinery. 

In Com. v. Lowell Gaslight Co., 12 Allen, 75, the question was 
whether, under a tax law which imposed taxation upon the market 
value of the capital stock of the gas company, but permitted this 
amount to be reduced by deducting the value of the real estate and 
maehinery for which the corporation was assessed in the town or city 
in which it was established and carried on its business, the mains or 
pipes laid down in the streets to distribute the gas, and the gas 
meters were to be regarded as maehinery of the corporation; and it 
was held that they were, the court saying: 

"Indeed, in a broad, comprehensive, and legitimate sensé, the entire apparatus 
by which gas is manufactured and distributed for consumption throughout a 
city or town constitutes one great intégral machine, consisting of retorts, sta- 
tion meters, gas holders, street mains, service pipes, and consumers' meters, 
ail connected and operating together, by means of which the initial, interme- 
diate, and final processes are carried on from its génération in the retort to 
its delivery for the use of the consumers." 
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It is hardly necessary to point out that the almost figurative sensé 
in which the term "machinery" is hère used in favor of the taxpayer, 
and to support a reasonable construction of the statute, can hâve no 
application to the case at bar in which the word "machinery" is to 
be given a spécifie and restricted meaning. 

Our conclusion upon this point renders it unnecessary for us to 
consider the remaining argument pressed upon us by counsel for the 
plaintiff, to wit, that a common carrier by train is held to an implied 
warranty of the sound condition of the cars in which the merchandise 
transported is carried, analogous to the implied warranty of sea- 
worthiness to which the common carrier by sea is held, and that in 
such cases the exception as to accidents f rom machinery in the bill of 
lading applies only to accidents after the transportation has begun, 
and does not include those which arise from defects, though hidden, 
if in existence before shipment commences. The judgment of the 
court below ia reversed, with directions to order a new trial. 



EVEY t. MEXIOAN CENT. RY. CO., Limited. 

(Circuit Court of Appeals, Flfth Circuit. April 12, 1897.) 

No. 544. 

Conplict of Laws — Action in Fédéral Court for Injuries in Anotheb 
country— master and servant. 

The rlght of an employé of a rallroad company, lnjured in the republic 
of Mexico by the négligence of the company, to recover In a civil action 
damages for such lnjury under the law of that republlc, may be enforced 
In a fédéral court of the state of Texas having jurisdictlon of the parties 
and of the subject-matter; that law being neither so vague and uncertain, 
nor so dissimilar to the law of the state of Texas, as to prevent lt from 
belng so enforced, and both parties belng cltizens of the United States. 

SAME — DlSSIMILARITY IN LAW. 

A dissimilarlty between the law of another country and the law of a 
state, In the fédéral court of which lt is sought to be enforced, wlll not pre- 
vent such enforcement, unless the dissimilarlty ls so great as to conflict 
with the settled public policy of that state. 

Same— Right to Sue Where Injury Occurred. 

The fact that a person lnjured by the négligence of a rallroad company 
In another country might sue in that country ls not suffleient to prevent 
him from suing in a United States court, particularly where the company 
owns and opérâtes part of the same Une of rallroad in the state In which 
the suit is brought. 

Same— Res Judicata — Second Suit for Additional Damages. 

The provision of the Pénal Code of Mexico (article 306) that the required 
condition that the damages and injuries shall be actual "shall not prevent 
that the indemnlzation of subséquent damages and Injuries be exacted by 
a new suit when they shaJl hâve accrued," has référence only to damages 
for injuries that develop after the flrst suit. 

Same — Matters Pertaining to Remedy. 

The fact that the law of another country provides for the recovery In 
a second suit of damages for injuries which develop after the flrst 
suit does not prevent the person lnjured from suing in a court of this coun- 
try, in which ail damages must be recovered in one suit, as that provision 
of the foreign law relates merely to the remedy, and cannot govern hère. 

Same — Mattehs of Procédure 

The provision of the Pénal Code of Mexico (article 313) that the judges 
"shall endeavor that the amount and tenus of payment be nxed by agrée- 
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ment of the parties" relates merely to procédure, and not even to the 
remedy, and therefore does not control in an action in a United States 
court arising under the law of Mexico. 

7. Samb— Criminal Liability. 

The faet that acts of négligence for which the laws of Mexico glve a 
civil remedy eonstitute also a crime under the laws of that country does 
not prevent the person injured from maintaining a civil suit therefor in 
a United States court, the liability not depending on the criminal prosecu- 
tion or conviction of the défendant. 

8. Samk — Provisions Contrary to Policy of Our Law. 

The fact that the provision of the Pénal Code of Mexico (article 323) that 
the judge may award, as "extraordinary indemnlty," any sum that he may 
détermine, considerlng the "social position" of the person injured, is against 
the policy of our law, is no obstacle to a suit in a United States court to 
enforce a right given by the law of Mexico, there belng no prayer for such 
extraordinary Indemnity. 

9. Samb— Want of Précédents in Foreign Country. 

The fact that the Mexican courts are not governed by précèdent, and hâve 
no reports of adjudicated cases, ls not an obstacle to an action in a United 
States court to enforce a right given by the laws of Mexico. 

10. Fédérai, Courts— Décisions op State Court. 

The décisions of a state court that a law of another country ls opposed 
to the policy of the state, and cannot be enforeed there, are not controlling 
in the fédéral courts, the question of international comity belng controlled 
by international law and custom. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Action by Edward Evey against the Mexican Central Eailway Com- 
pany, Limited, to recover damages for personal injuries. Pétition 
dismissed on spécial exceptions, and plaintiff brings this writ of error. 

To make an intelligent statement of this case, it is necessary to 
give the plaintiff's first amended original pétition and the defendant's 
spécial exceptions thereto in full, as follows: 

Now cornes the plaintiff, Edward Evey, and, by leave of court flrst obtained, 
files this, his flrst amended original pétition, in lieu of his original pétition 
heretofore flled, and allèges that the plaintiff, Edward Evey, is a citizen of, 
and résides in, El Paso county, Texas, and that the défendant is a railway 
corporation duly Incorpora ted under the laws of, and a citizen of, the state of 
Massachusetts, dolng business in El Paso county, Texas, and has, and at ail 
times hereinafter mentioned has had and maintained, an office and agent in 
El Paso county, Texas; that the said défendant, the Mexican Central Railway 
Company, Limited, owns and opérâtes, and at ail times hereinafter mentioned 
has owned and operated, a line of railway from the City of Mexico, in the 
republic of Mexico, to and into El Paso county, Texas, carrying on and con- 
ducting the ordinary business of a railway company, as a common carrier of 
goods and passengers for hire; that on the 12th day of July, 1895, and for 
a long time next prior thereto, plaintiff was an employé of said défendant, 
engagea in the employment of said défendant company as a locomotive engineer, 
and was engagea in the running of an engine to and fro over its railway for 
défendant upon the division known and commonly called the "Mexico Divi- 
sion," and which comprises that portion or section of defendant's railroad from 
the Oity of Mexico north to Danue station, in the republic of Mexico. And 
plaintiff says that on said 12th day of July, 1895, and while so engagea in 
the service of said défendant, and in the discharge of his duties incident to 
said employment, and while running said engine under the direction of said 
défendant company, he was, by and through the négligence of said défendant 
company, its section boss, agents, and servants, seriously and permanently in- 
jured, without any fault or contributory négligence on his part. And he says 
that on the said 12th day of July, 1895, he was engagea, as an engineer, in 
running for défendant, and under its orders and directions, an engine known 
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ta rallroad parlance as a "helper englne," which said engine was then and 
there under the direction and in the charge of one Phil J. Martin, as conductor 
thereof ; that on said 12th day of July, 1895, plaintiff, under the direction of 
said défendant and its said conductor aforesaid, had assisted a freight train, 
with said helper engine, from Tula station to Danue station, on said defend- 
ant's rallroad; that plaintiff arrived at said last-named station, on the said 
helper engine, at about 7 o'clock p. m. on said 12th day of July, 1895; that, 
upon his arrivai at said Danue station, plaintiff was ordered to return to said 
Tula station by défendant and its agents and its said conductor, Phil J. Mar- 
tin; that in obédience to the orders of défendant and its agents and said con- 
ductor, who was then and there présent, and in charge of, and controlling the 
opération of, said engine, plaintiff started to return from said Danue station 
to said station of Tula, and that while he was so returning the engine upon 
which plaintiff was as aforesaid was derailed and wrecked by and through 
the négligence of said défendant company, its section master, agents, and 
servants, in this: that said railway track was obstructed by a push car, said 
push car being then and there on said railway track, and being then and 
there in such a position as to obstruct said railway track, by and through the 
négligence of défendant, its section master, agents, servants, and employés; 
that plaintiff did not know, and had no means of knowing, that the railroad 
of défendant was unsafe or so obstructed, and was not informed thereof by 
défendant, or defendant's said section master, agents, or employés, and said 
push car was not seen by the plaintiff in time for him to stop said engine and 
protect himself against injury, for the reason that said défendant, its officers, 
section boss, and agents, negligently failed to provide the said push car with 
a light, and negligently failed to hâve a man or some person in front of said 
push car with a signal light to give warning to the plaintiff and others who 
might be upon said helper engine. And the said défendant, its officers, section 
boss, agents, and employés, negligently allowed said push car to be out upon 
said railroad track after dark (it being already dark when the accident afore- 
said happened), and the said défendant, its section boss, agents, and employés, 
negligently failed to inform plaintiff that said track was so obstructed, or that 
said push car was upon that section of said railroad where plaintiff was oper- 
atlng said englne as aforesaid, although said défendant then and there owed 
plaintiff the duty to keep said railroad track clear and free of ail obstructions. 
And through such négligence upon the part of said défendant, its section boss, 
agents, and employés, plaintiff was injured as hereinbefore and hereinafter 
stated. Plaintiff allèges that, when said push car was struck by said engine, 
said engine was derailed and wrecked, and plaintiff was thrown from said 
engine and sustained serious and permanent injuries, to wlt, his left foot was 
badly crushed and broken, three of plaintiff's ribs were crushed and broken, 
and plaintiff was greatly bruised, wounded, and permanently injured in his 
back, shoulders, heart, and spine, and by reason of such injuries plaintiff be- 
eame insensible, and remained insensible for a long space of time, to wit, for 
the space of two hours, and after he regained consciousness he suffered intense 
pain and agony for the space of twenty-four hours; that after so receiving said 
Injuries he was, by reason of the négligence of said défendant and its agents, 
forced to lie in the rain, upon the ground, and without shelter, for the space 
of nearly flve hours, without any effort or attempt upon the part of défendant, 
its agents or servants, or any or either of them, to administer to him, or to 
in any way or manner alleviate plaintiff's great suffering. Plaintiff states 
that the injuries so received by him were occasioned solely by the négligence 
of the défendant, its section boss, agents, and employés, in not maintaining its 
roadway in a safe and secure condition for the passage of said engine over the 
same, and in negligently allowing said push car to be on said track at the 
time of said accident, and in negligently allowing the same to be on said track 
without supplying same with a proper and sufflcient light, and in negligently 
allowing said push car to be operated upon the same without having a man 
with a signal light at a safe distance in advance of the same, or on plaintiff's 
side of the same, to warn plaintiff of danger, and to notify plaintiff that there 
was danger, and that the push car was upon that section of track, and in 
front of him. And plaintiff says thnt had not défendant, its section boss, 
agents, and employés, been so négligent in those respects, he would not hâve 
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been injured. Plaintiff states that said Injuries so reeeived by hlm through 
the négligence of défendant as aforesaid are serlous and permanent as afore- 
said, and hâve rendered plaintiff a cripple and invalld for life, and by reason 
of said injuries plaintiff has ever since said 12th day of July, 1895, suffered 
great mental and physieal pain, and now suffers, and will throughout the 
remainder of his life continue to suffer, such pain, and that by reason of said 
injuries plaintiff was forced to lie in a hospital in the republic of Mexico for 
the space of two months, and for seven months afterwards plaintiff was unable 
to do any work or follow any employaient. Plaintiff says that before said 
injury he was a sound, able-bodied, and vigorous man, but by reason of said 
injuries plalntifC's heart 1s permanently and dangerously affected, his neryous 
system shattered and permanently injured, and plaintiff's capacity to earn a 
livlng as a locomotive engineer has been destroyed, and his capacity to earn a 
living by any sort of means or employment has been seriously and perma- 
nently impaired; that at the tlme of and before said injuries the plaintiff was 
earning the sum of one hundred and twenty dollars per month in money of 
the United States of America, or its équivalent in money of the republic of 
Mexico, and that, by reason of his expérience as a railroad engineer, he would 
hâve been able to earn at least that amount afterwards; that in conséquence 
of said injuries it will be impossible for said plaintiff in the future to secure 
any kind of permanent employment, and that, even lf he suceeeds in securing 
any kind of employment, he will not be able to make and earn more than 
thirty dollars per month; that, at the time of said accident, plaintiff was 84 
vears of âge. 

Plaintiff further allèges that by the laws of Mexico, whlch now exist, and 
which existed and were in force at the time and place of the happening of said 
injuries, through defendant's négligence as aforesaid he (plaintiff) has and had 
a right of action against défendant for his damages, and he says that the fol- 
lowing were the laws of Mexico, and are now the laws of Mexico, applicable 
in this case, out of which his said right of action grew, and by virtue of which 
the same now existe in said republic of Mexico, viz.: 

From the fédéral constitution of the Mexican United States: 

"Art. 72. Oongress has power: * * * (22) To enact laws governlng the 
gênerai Unes of communication, and governing post-offices and mails." 

"Art. 97. The fédéral courts hâve jurisdiction: (1) Of ail questions growlng 
out of the exécution and application of the fédéral laws, except when the appli- 
cation of the law only affects interests of individuals, In which case the local 
judges and tribunals of the state shall entertain jurisdiction." 

From the Fédéral Pénal Code of Mexico: 

"Art. 4. A crime is the voluntary infraction of a pénal law, doing that which 
lt prohibits, or neglecting to do that which it commands. 

"Art. 5. A misdemeanor is the infraction of police régulations or proclama- 
tions and good government. 

"Art. 6. There are intentional crimes, and crimes resulting from neglect." 

"Art. 11. Négligent crimes exist: (1) Where an act is done, or a dury omit- 
ted. which, although lawful in itself, is not so by reason of its conséquences, 
if the accused falls to provide against such conséquences, through négligence, 
want of reflection or care, by not making proper investigations, by not taking 
necessary précautions, or through unskillfulness in any art or science, the 
knowledge of which is necessary in order that the act done may not resuit In 
injury. Unskillfulness is not punishable when he who does the act does not 
profess the art or science necessary to be known, and acts when impelled by 
the gravity and urgency of the case. * * * (3) Where the question relates 
to an act which is punishable solely by reason of the circumstances under 
which it is done, or by reason of a circumstance Personal to the party ag- 
grieved: If the accused is ignorant of such circumstances, through not having 
previously made the investigation which the duty of his profession or the im- 
portance of his case demanda." 

Pen. Code, bk. 2, "Civil Liability in Criminal Matters": 

"Art. 301. The civil liability arlsing from an act or omission contrary to a 
pénal law consiste in the obligation imposed on the party liable, to make (1) 
restitution, (2) réparation, (3) indemnization, and (4) payment of judicial ex- 
penses." 
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"Art. 304. Réparation comprehends: The payment of ail the damages eaused 
to the injured party, to his famlly or to a third person, for the violation of a 
right which is formai, existing and not simply possible, If such damages are 
actual, and arise direetly and immediately from the act or omission complained 
of, or there be a certainty that sueh act or omission must neeessarily cause, as 
a proximate and inévitable conséquence. 

"Art. 305. Indemnization imports: The payment of damages, that is, of that 
which the injured party fails to enjoy as a direct and immédiate conséquence 
of an act of omission by which a formai, existing and not merely possible right 
is attacked, and of the value of the fruits of the thing usurped and already 
consumed, in the cases in which the same should be done conformably with 
civil right. 

"Art. 306. The condition required by the two preceding articles, that the 
damages and injuries should be actual, shall not prevent that the indemnization 
of subséquent damages and injuries be exacted by a new suit, when they 
shall hâve aecrued: If they proceed direetly from, and as a necessary consé- 
quence of, the same act or omission from which resulted the previous dam 
âges or injuries. 

"Art. 307. The payment of judicial expenses solely embraces those absolutely 
necessary, which the injured party incurs for the purpose of investigating the 
act or omission which causes the criminal proceeding and to avail himself of 
his rights in such proceeding or in the civil suit. 

"Art. 308. The civil responsibllity cannot be declared except at the Instance 
of the party entitled to recover. 

"Art. 309. The judges who adjudicated upon the civil responsibility shall be 
controlled by the provisions of this tltle, in so far as its provisions extend; on 
other questions, they shall follow, according to the nature of the suit, the pro- 
visions of the civil or of the commercial laws which may be in effeet at the 
tlme of the happening of the act or omission causing the civil responsibility. 

"Art. 310. The right to civil responsibility forms part of the estate of a dé- 
cèdent and descends to his heirs and successors; provided, it be not the case 
of the following article, or that it arise from injury or defamation, and that, 
the offended person having been able In his lifetime to bring his suit, he 
neither did so nor directed his heirs to sue; In such case the offense shall be 
understood as remitted. 

"Art. 311. The action to enforce civil responsibility demanding support of a 
person guilty of homicide Is Personal, and belongs exclusively to the persons 
named in the end of article 315, as direetly damaged. Oonsequently such ac- 
tion forms no part of the estate of the deceased, nor is It extinguished, although 
the latter pardon the offense in life." 

"Art. 313. The judges who take cognizanee of suits based upon civil responsi- 
bility shall endeavor that the amount and terms of payment be fixed by agree- 
ment of the parties. Failing in this, the provisions of the following articles 
shall be observed: * * » 

"Art. 321. In case of blows or wounds, from which the injured party does 
not remain crippled, lamed or deformed, he shall hâve the right that the 
responsible party pay ail his expenses of cure, the damages he may hâve suf- 
fered. and that which he may fail to gain during the time which, in the opinion 
of compétent persons, he may not be able to do the work by which he sub- 
sjsted. But it Is essential that the inability to work should be the direct resuit 
of the wounds or blows, or be a cause which Is the immédiate effeet of such 
blows or wounds. 

" "Art. 322. If the Inability of the injured party to dévote himself to his ac- 
customed work be permanent, from the moment in which he shall recover 
and can properly dévote himself to other and différent work, which may be 
lucrative and appropriate to his éducation, habits, social position and physical 
constitution, the civil responsibility shall be reduced to paying him the sum 
which his ability to earn in his new employment falls short of his daily earn- 
ings in his former occupation. 

"Art. 323. If the blows or wounds cause the loss of any member not indis- 
pensable for work, or the person wounded or struck remain otherwise, crippled, 
lamed or deformed, by that circumstance, he shall hâve the right not only to 
the damages and injuries, but also to the sum which the judge may détermine 
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as extraordinary Indemnity, considering the social position and sex of the per- 
son and the part of the body remalnlng crlppled, lamed or deformed. 

"Art. 324. The gain which the lnjured party fails to earn during his Inablllty 
to work shall be computed by multiplying the sum which ne formerly eamed 
per day by the number of days of his disability. 

"Art. 325. The provisions of the foregoing articles for Computing the civil 
responsibility for wounds or blows shall be applied to ail other cases where, 
in the violation of a pénal law, a person may cause the illness of another, or 
may hâve placed him under disability to work. 

"Art. 326. No person can be chargea with civil liability upon an act or omis- 
sion contrary to a pénal law unless It be proven: That the party sought to 
be charged usurped the property of another; that without right he caused, 
by himself or by means of another, damages or injuries to the plaintiff; or 
that, the party sought to be charged being able to avoid the damages, they 
were caused by a person under his authority. 

"Art. 327. Whenever any of the conditions of the preceding articles are estab- 
lished, the défendant shall be clvilly liable, without regard to whether he be 
absolved or condemned to criminal liability." 

"Art 330. In order that masters may be held clvilly liable through their 
;lerks and servants, according to the provisions of articles 326 and 327, it is 
an indispensable condition that the act or omissions of the elerks or servants 
causing the liability shall occur In the service for which they were employed. 

"Art 331. Under the condition of the preceding article, those liable are. 
* ♦ * railroad companies." 

"Art. 363. Limitation: The various actions by which the civil responsibility 
iaay be demanded, or the exécution of a final judgment declaring that such 
responsibility bas been incurred by the accused may be asked, shall be ex- 
tinguished according to the terms and in the manner provided by the Civil 
Code or the Commercial Code, according to the nature of the demand and the 
subject-matter treated of. 

"Art. 364. Amnesty shall not extingulsh the civil responsibility, nor the ac- 
tions to exact it, nor the légal rights which third persons may hâve acquired. 
Nevertheless, when the responsibility may not yet hâve been made effective, 
and the demand is not for restitution, but for réparation of damages, of in- 
demnity for injuries, or for payment of judicial expenses, the guilty person 
shall remain free from such obligations only when it Is so declared in the 
amnesty and they are expressly left to the charge of the public treasury. 

"Art. 365. A pardon shall in no case extinguish the civil responsibility, nor 
the actions to enforce it, nor the légal rights which third persons may hâve 
acquired. 

"Art. 366. Limitation is interrupted by the criminal proceeding until final 
Judgment Is pronounced. This done, the term of limitation commences to run 
anew." 

Transitory Law, Pen. Code: 

"Art. 26. Until it is determined In the new Code of Procédure what Judges 
shall hâve jurisdiction and the mode of proceeding, In suits to enforce civil 
liability, the folio wing rules shall be observed: * * * (5) Actions to en- 
force the civil liability may be brought before a court of civil jurisdiction, 
whether or not the criminal proceeding has been commenced; but "while the 
latter is pending the proceedings in the former shall be stayed." 

From the Fédéral Civil Code: 

"Art. 9. Against the observance of the law, disuse, custom or practice to 
the contrary cannot be alleged." 

"Art. 20. When a judicial controversy can be decided nelther by the text nor 
by the natural meaning or spirit of the law, it must be decided according to 
the gênerai principles of right, taking into considération ail the circumstances 
of the case. 

"Art. 21. In case of conflict of rights and the absence of express law for the 
especial case, the controversy shall be decided in favor of him who seeks to 
avoid damages, and not in favor of him who seeks to obtain profit. If the 
conflict sliould be between equal rights, or rights of the same species, it shall 
be decided observing the greatest equality possible between the parties." 

"Art. 1095. Limitation bars in three years: * • * (8) Civil responsibility 
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for injuries, whether done by word or by writing, and that whleh arlses front 
damage caused by persons or animais, and which the law Imposes upon the 
représentatives of such persons or the owners of the animais." 

Act of congress of December 15, 1881: 

"Article 1. The executive shall regulate the service of railroads, telegraphs 
and téléphones constructed, or which in the future may be constructed, upon 
Mexlcan territory, according to the following bases: (1) Eailroads, telegraphs 
and téléphones which In the fédéral district and territory of Lower Calit'ornia 
unité together two or more municipalities, or the fédéral district and territory 
of Lower California with one or more states; those which communicate two 
or more states with each other; those which touch at any point in the territorial 
boundary line of the republic and foreign countries, or run parallel therewith 
within a région of twenty leagues, are known as gênerai Unes of communica- 
tion within the meaning of fraction 22 of article 72 of the constitution. (2) 
Thèse gênerai Unes of communication and their branches shall be subject ex- 
clusively to the fédéral législature, executive and judicial powers, in their 
respective sphères, in ail cases where any of the following matters are involved: 
* * * (g) Construction and repair of the works. Crimes committed against 
the security or integrity of the Works or against the opérations of the lines. 
(h) Security of the same works for which the companies are obligated, and 
crimes or misdemeanors of the companies through delays or obstruction, care- 
lessness or fault in the service, and for accidents or mishaps in the opération." 

From the régulations for the construction, maintenance, and opération of rail- 
roads: 

"Art. 52. The coaches and cars which enter into the make-up of a train shall 
hâve the drawheads of the same height, so that their centers will be opposite 
to each other. 

"Art. 53. The conductor of a train en route is the person In command of ail 
the train crew, includlng the engineer and fireman." 

"Art. 121. Engineers shall communicate by means of a steam whistle with 
the agents chargea with the duty of watching, and with the oonductors of 
trains, using the following signal: * « * Three blasts or sounds of the 
whistle shall be the signal that the entire train ls going to move baclcward." 

"Art. 124. Companies [railroad] are liable for accidents which occur through 
the failure to observe the provisions of this chapter [chapter 7] respecting sig- 
nais, and for employing people who do not hâve certificates showing that 
their sight and hearing are free from infirmity which does not permit them to 
recognlze the signais." 

"Art. 194. Companies [rallway] are liable for ail faults or accidents which 
occur through tardiness, négligence, imprudence or want of capacity of their 
employés." 

"Art. 298. Ail violations of this law, which companies [railway] commit 
shall be subject to punishment by the administration by fine up to five liundred 
dollars, which the départaient of public works shall assess reserving always 
the right of individuals, through indemnity, and the liability which the com- 
panies may hâve incurred through criminal acts or omissions committed by 
them." 

Plaintiff further allèges that by vlrtue of the gênerai prineiples of right and 
justice, and by virtue of the laws of Mexico hereinbefore set forth, he had at 
the time of the occurrence of the accident hereinbefore mentioned, and now 
has, a right of action for his damages against the défendant in the republic 
of Mexico, and the same now exists in said country as well as in the United 
States of America. And he says that the acts of négligence upon the part of 
the défendant, lts section master, agents, and employés, complained of, were 
wrongful and actlonable, as has been hereinbefore shown by the plaintiff, in 
the republic of Mexico, at the time of the accident complained of, and are now 
so, and he says the same were then and are now wrongful and actionable in 
the United States of America and in the state of Texas. And plaintiff says 
that by reason of said injuries received by him he has suffered and sustained 
damages in the sum of flfteen thousand dollars, for which he sues. And, the 
défendant being in court, plaintiff prays that he hâve judgment for his dam- 
ages aforesald, costs of suit, and he prays for gênerai relief. 
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The spécial exceptions are: 

(1) And, for further spécial exception to sald pétition, défendant, by its 
attorneys, cornes and says: That it excepts to said pétition because the laws 
of the republic of Mexico, as pleaded by the plaintiff, are so vague, uncertain, 
and dissimilar to the laws of tliis country that this court should not entertaln 
jurisdiction herein and attempt to enforce said laws. That said laws hâve 
been passed upon by a décision of the suprême court of the state of Texas, 
to wit, in the case of Eailway Co. v. Jackson, 83 S. W. 857; it being therein 
held that the courts of this state would not sit to adjudicate controversies like 
the one at bar, under the laws of the said republic of Mexico, on account of 
their dissimilarity to our laws, and that the policy of this state and courts of 
this country would be not to interfère with the traffic of railroads hàving their 
lines in Mexico by adjudicating causes arising in Mexico. (2) That said péti- 
tion shows that the injury sustained by plaintiff occurred in the republic of 
Mexico, and any right of action he may hâve would be controlled by the 
laws of said republic, and It appears that said défendant bas ever since said 
Injury maintained its line of ratlroad in said republic, and continued to possess 
its property In said republic, and there is no reason shown in said pétition 
why plaintiff did not sue for damages for said injuries in said republic, where 
the injury occurred, instead of bringing his suit in this court. (3) That It 
appears from the laws of Mexico, as set out in piaintiffs pétition, that, if plain- 
tiff has any cause of action, it would be controlled by the laws of the republle 
of Mexico. That aceording to said laws, as set out in plaintiff's pétition, that 
suit and adjudication of the rights of plaintiff and the awarding of damages 
to the plaintiff for the injuries sustained would not be a final détermination 
of the rights between the parties, but that plaintiff, aceording to said law, 
would hâve the right to bring suits from time to time, and recover in said 
suits, lf said injury is continuing or permanent. That said law is contrary to 
publie policy. (4) That, aceording to article 313 of the laws of said republic, 
the judge who takes cognizance of suits based upon civil responsibility shall 
endeavor to effect compromise, so that the amounts and terms of payment 
be flxed by agreement of the parties. That said pétition fails to show that 
the judge of this court, or any judge having cognizance of said matter, had 
endeavored to hâve the amount and terms of the payment for such injuries 
agreed upon between the parties. (5) That aceording to the laws of said 
republic, as set out in said pétition, said plaintiff would hâve no right in a 
civil suit to recover damages for his said injuries unless he shows that the 
acts of défendant which caused the injury constituted a crime under said laws 
of Mexico. That the recovery in such civil suit is pénal in its nature. That 
this court cannot enforce the pénal laws of the republic of Mexico. That 
said laws so pleaded do not suffieiently define what acts are made pénal under 
said laws to enable this court to judge whether or not said acts by which such 
injury was caused are pénal, within the meaning of said law, to entitle plaintiff 
to any recovery in a civil action therefor. (6) That, aceording to article 323 of 
the laws of said republic of Mexico, a recovery may be had not only for the 
damages sustained by the injury complained of, but the judge trying the case 
may award, as extraordinary indemnity, any sum that he may détermine, con- 
sidering the social position, etc., of the party injured. That said law is against 
natural justice and the policy of our law, to diseriminate in favor or against. 
a litigant aceording to his social position. (7) That the laws of the republic of 
Mexico, by which plaintiff's cause of action will hâve to be tried, are so vague 
and indefinlte that this court cannot properly and intelligently détermine and 
administer the same. Wherefore défendant prays judgment of the court, etc. 

The circuit court, on argument, gustained the said spécial excep- 
tions, and, the plaintiff declining to amend, dismissed the action, to 
which the plaintiff excepted, and now prosecutes this writ of error. 

Millard Patterson and W. B. Brack, for plaintiff in error. 
T. A. Falvey, for défendant in error. 

Before PAEDEE and McCORMIOK, Circuit Judges. 
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PARDEE, Circuit Judge (after stating the facts as above), deliv- 
ered the opinion of the court. 

As the plaintiff is a citizen of the state of Texas, residing in the 
Western district of said state, and the défendant a citizen of the state 
of Massachusetts, the circuit court has jurisdiction ratione personse. 
As the cause of action shown by the pétition is one for a personal 
tort (i. e. for injury to the person through négligence), it is transitory, 
and the circuit court has jurisdiction ratione materise. 

While the négligence complained of was committed in the re- 
public of Mexico, neither of the parties is a citizen of Mexico, but 
both are citizens of the United States ; and theref ore there ought to 
be no question of international comity in the case, further than to 
inquire whether the laws of Mexico give a right to the plaintiff to 
recover damages for such négligence, and the extent of such right. 
The laws of the republic of Mexico create a civil liability in favor of 
a person injured by négligence, and give a distinct civil remedy there- 
for, in the nature of pecuniary damages. To the same effect is the 
law of the state of Texas. This action is not barred by any statute 
of the United States, of the state of Texas, or of the republic of Mex- 
ico. "A right arising under, or a liability imposed by, either the 
common law or the statute of a state may, where the action is tran- 
sitory, be asserted and enforced in any circuit court of the United 
States having jurisdiction of the subject-matter and the parties." 
Dennïck v. Raiïroad Co., 103 U. S. 11. Whether a law is a pénal 
law, in the international sensé, so that it cannot be enforced in the 
courts of another state, dépends upon whether its purpose is to pun- 
ish offenses against the public justice of the state, or to afford a 
private remedy to a person injured by the wrongful act. Huntington 
v. Attrill, 146 U. S. 657, 673. 13 Sup. Ct. 224. "The test is not by 
what name the statute is called by the législature or the courts of 
the state in which it was passed, but whether it appears to the tri- 
bunal which is called upon to enforce it to be, in its essential char- 
acter and effect, a punishment of an offense against the public, or 
a grant of a civil right to a private person. In this country the 
question of international law must be determined in the flrst in- 
stance by the court, state or national, in which the suit is brought. 
Tf the suit is brought in a circuit court of the United States, it is 
one of those questions of gênerai jurisprudence which that court 
must décide for itself, uncontrolled by local décisions. Burgess v. 
Seligman, 107 U. S. 20, 33, 2 Sup. Ct. 10; Railwav Co. v. Cox, 145 
U. S. 593, 605, 12 Sup. Ct. 905." Huntington v. Attrill, 146 U. S. 
683, 13 Sup. Ct. 233. "The statute of another state has, of course, 
no extraterritorial force; but rights acquired under it will always, 
in comity, be enforced, if not against the public policy of the laws 
of the former. In such cases the law of the place where the right 
was acquired or the liability was incurred will govern as to the right 
of action, while ail that pertains merely to the remedy will be con- 
trolled by the law of the state where the action is brought; and we 
think the principle is the same whether the right of action be ex 
contractu or ex delicto." Herrick v. Railway Co., 31 Minn. 11, 16 
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N. W. 413, approved by the suprême court of the United States in 
Railroad Co. v. Babcock, 154 U. S. 190, 14 Sup. Ct. 978. The fore- 
going propositions are not exactly disputed by the learned counsel 
for the défendant in error, but we hâve thought best to state thera, 
in order to relieve this case of some of the judicial fog which has 
settled on it. 

The first spécial exception to the plaintiff's right of action is, in 
substance, that the laws of the republic of Mexico, as pleaded by the 
plaintiff, are so vague, uncertain, and dissimilar to the laws of this 
country, that this court should not entertain jurisdiction thereon and 
attempt to enforce said laws. To pass upon this exception, it is 
pertinent to inquire to what extent the proper understanding and 
construction of the laws of the republic of Mexico are material to 
the case made in the pétition. According to the ruV' declared in 
Herrick v. Railway Co., supra, which rule, as we hâve seen, was ap- 
proved by the suprême court of the United States in Railroad Co. v. 
Babcock, supra, the law of Mexico is to be looked to, to détermine 
whether thereunder an employé of a railroad company, injured by 
and through the négligence of the company, has a right to recover 
in a civil action damages for such injury, and, if he has, what is the 
extent of such right. On this inquiry, we are of opinion that the law of 
Mexico, instead of being vague and uncertain, is clear and spécifie. 
Article 11 of the Mexican Fédéral Pénal Code, and articles 301, 304, 
305, 306, 307, 308, and 326 of book 2 of the same Code, as pleaded, 
confer on any person injured by and through the négligence of an- 
other a right to recover in a civil proceeding ail the actual damages 
sustained. Article 330 of the same Code provides that masters may 
be held civilly liable, through their clerks and servants, according 
to the provisions of articles 326 and 327, for the négligence of said 
clerks and servants within the scope of their employaient. Article 
194 of the act of congress of December 15, 1881, déclares that rail- 
way companies are liable for ail faults or accidents which occur 
through tardiness, négligence, imprudence, or want of capacity of 
their employés. Certainly thèse laws, so clearly defining négligence 
and the civil rights resulting therefrom, ought not to be rejected as 
too vague and indefinite to be administered by intelligent courts and 
judges. 

But it is excepted that thèse laws are dissimilar to the laws of 
this country (i. e. Texas), and too dissimilar to be administered by 
the court. The alleged dissimilarity having such grave results is 
not pointed out in the exception. The brief of the learned counsel 
for the défendant in error is but little more spécifie, and that little 
by way of argument that the law of Mexico, as pleaded, requires a 
judicial détermination of the infraction of the pénal law of Mexico 
as a condition précèdent to a suit for civil damages, and that such 
criminal proceedings hâve not been commenced, whereby ail pending 
civil proceedings would be stayed, under article 26 of the transitory 
law of the Pénal Code of Mexico; and, further, that the pétition 
should show, but does not, that the judge who took cognizance of this 
suit endeavored to procure an agreement of the parties to a compro- 
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mise of the controversy as required by article 313 of the Mexican 
Code before proceeding to adjudication hereof. Article 26 of the 
transitory law (Pénal Code) and article 313 of the Pénal Code, as 
pleaded, relate wholly to matters of procédure, and do not affect the 
right, nor even the remedy. Article 327 of the Pénal Code provides 
that the civil liability shall exist without regard to whether the de- 
fendant be absolved or condemned to criminal liability; and article 
298 of the act of congress of December 15, 1881, expressly reserves 
the right of individuals through indemnity and the liability which the 
companies may hâve incurred through criminal acts or omissions com- 
mitted by them. If, however, it should be conceded that there is 
dissimilarity between the law of Mexico giving the right of action 
and the law of Texas, in which state it is sought to enforce the right, 
it does not appear that such dissimilarity extends so far as to con- 
flict with the settled public policy of the state of Texas. 

"But it by no means follows that, because the statute of one state differs 
from the law of another state, therefore it would be held contrary to the policy 
of the laws of the latter state. Every day our courts are enforcing rights 
under foreign contracts where the lex loci contractus and the lex fori are 
altogether différent, and yet we construe thèse contracts and enforce rlgirts 
under them according to thelr force and effect under the laws of the state 
where made. To justify a court in refusing to enforce a right of action which 
accrued under the law of another state, because against the policy of our laws, 
it must appear that it is against good morals or natural justice, or that for 
some other such reason the enforcement of it would be prejudicial to the gên- 
erai interests of our own citizens. If the state of Iowa sees fit to impose this 
obligation upon those operating railroads within her bounds, and to make it a 
condition of the employment of those who enter their service, we see nothing 
in such a law répugnant either to good morals or natural justice, or prejudicial 
to the interests of our own citizens." Herrick v. Bailway Oo., 31 Minn. 11, 
16 N. W. 413. 

See, also, Higgins v. Railway Co., 155 Mass. 176, 29 N. E. 534. 
In Huntington v. Attrill, supra, the suprême court says: 
"In order to maintain an action for an injury to the person or to movable 
property, some courts liave held that the wrong must be one which would 
be actionable by the law of the place where the redress is sought, as well as 
by the law of the place where the wrong was done. See, for example, The 
Halley, L,. E. 2 P. C. 193, 204; Phillips v. Eyre, L. E. 6 Q. B. 28, 29; The 
M. Moxham, 1 Prob. Div. 107, 111; Wooden v. Eailroad Oo., 126 N. Y. 10, 
26 N. E. 1050; Ash v. Eailroad Co., 72 Md. 144, 19 Atl. 643. But such Is not 
the law of this court. By our law a private action may be maintained In one 
state, If not contrary to its own policy, for such a wrong done in another and 
actionable there, although a like wrong would not be actionable in the state 
where the suit is brought. Smith v. Oondry, 1 How. 28; The China, 7 Wall. 
53, 64; The Scotland, 105 TJ. S. 24, 29; Dennlck v. Eailroad Co., 103 V. S. 11; 
Eailway Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905." 

The second spécial exception is that the pétition does not show 
any reason why plaintiff did not sue for damages for said injuries in 
the republic of Mexico, and this on the ground that the injury sus- 
tained by the plaintiff occurred in the republic of Mexico, and any 
right of action which he may hâve is controlled by the laws of said 
republic; and it appears that the défendant has, ever since the in- 
jury, maintained its line of railroad in said republic, and continued 
to possess its property in said republic. We are familiar with the 
exception of the pendency of another suit between the same parties 
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on the same cause of action in another court of the same jurisdiction, 
but this is our flrst introduction to an exception that the plaintif: 
cannot maintain a cause of action in a court having jurisdiction 
ratione personae and ratione materiae, because the plaintiff could hâve 
instituted his action in some other court that would hâve had like 
jurisdiction. It has been conclusively shown that although the in- 
jury for which plaintiff sues occurred in the republic of Mexico, and 
tbat his right to recover damages is controlled by the laws of said 
republic, yet the plaintiff has a right to sue in the circuit court. 
That the pétition shows that the défendant owns and opérâtes a rail- 
road in the republic of Mexico does not appear to be a very good rea- 
son for the courts of Texas to décline jurisdiction, particularly where 
the same pétition shows that the défendant owns and opérâtes part 
of the same line of railroad in the state of Texas. 

The third spécial exception is, in substance and effect, that a judg- 
ment in favor of plaintiff, awarding him damages for the injury sus- 
tained, would not be a final détermination of the rights between the 
parties, but that thereafter the plaintiff, under the law of Mexico, 
would hâve the right to bring suits from time to time, and recover 
in said suits, if his said injury is continuing or permanent. This ex- 
ception appears to be based upon article 306 of the Pénal Code of 
Mexico, as follows: 

"The condition required by the two preceding articles, that the damages and 
injuries should be actual, shall not prevent that the indemnization of subsé- 
quent damages and injuries be exacted by a new suit, when they shall hâve 
accrued: If they proceed directly from, and as a necessary conséquence of, 
the same act or omission from which resulted the previous damages or injuries." 

The purport of this article is that if damages accrue after the flrst 
suit, which damages proceed directly from, and as a necessary con- 
séquence of, the same négligence, such damages may be made the 
subject of a second suit; and the article clearly has référence only to 
damages which accrue after the flrst suit, and which were not known 
to exist at the time such suit was brought and determined. It was 
evidently intended to give a party injured through négligence full 
actual damages, although not known or contemplated at the time of 
the flrst suit. The adjudication under the Mexican law in the flrst 
suit is as final as to ail injuries known to exist or existing at the time 
of the suit as is an adjudication in our courts. In this connection the 
following from the opinion of Ohief Justice James in Railway Co. 
v. Jackson (Tex. Civ. App.) 32 S. W. 234, 235: 

"The well-establlshed rule of law ls that we are to look to the laws of Mexico 
for what pertains to the rights of the parties, and to our laws and practice for 
what applies to the remedy. Railroad Co. v. Babcock, 154 U. S. 190, 14 Sup. 
Ct. 978; Herrick v. Railway Co., 31 Minn. 11, 16 N. W. 413; Knight v. Rail- 
road Co., 108 Pa. St. 250. There is no fundamental différence as to the meas- 
ure of damages. The actual damage the injured party has sustained and will 
afterwards sustain is sought to be arrived at and redressed in both jurisdic- 
tions. The end sought in both countries is compensation. The allowance of 
a new suit for injuries that develop later demonstrates the purpose of the 
Mexican law to secure to the injured party his right to complète actual dam- 
ages. The case is not like those in which it appears that the foreign law limits 
the amount of damages recoverable to a certain sum, where it is held that 
the domestie court will not render judgment In excess of such sum. The 

81 F.— 20 
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lirait and standard in both countries is compensation, and the power to reduce 
the allowance In favor of the défendant, and the right to a new suit in favor oï 
plàintiff, for unconsidered damages, are ail merely the means of attaining and 
enforcing actual damages. It is observed that exemplary damages were not 
asked or allowed in this case. Our opinion on this branch of the case is that 
the différence in the mode of arriving at and administering the damages is a 
matter that affects the remedy only, and therefore offers no obstacle to the 
exercise of jurisdiction by our courts. Story, Confl. Laws, § 307d. It was 
proper to proceed according to our law and practice, as the court did in this 
instance, in ascertaining the entire damages and awarding exécution," 

— Is directly in point, and we agrée with the reasoning and con- 
clusion. 

The fourth spécial exception sustained by the court below is that 
the pétition fails to show that the judge of the circuit court, or any 
judge having cognizance of the matter, had endeavored to hâve the 
amount and terms of the payments for plàintiff s injuries agreed upon 
between the parties as required of the judges in Mexico under article 
313 of the laws of said republic. We hâve already held that this 
article relates merely to procédure, and does not affect the right, 
nor even the remedy. The procédure provided for in said article 
313 is, as we are informed, a practice enjoined in suits on contracts 
as well as torts, and is derived from the civil law. 

The fifth spécial exception is that according to the laws of Mexico, 
as pleaded, the plàintiff has no right to recover damages in a civil 
suit unless he shows that the acts of the défendant which caused the 
injury constituted a crime under said laws of Mexico; that the re- 
covery in said civil suit is pénal in its nature; that the circuit court 
cannot enf orce the pénal laws of the republic of Mexico, and that the 
laws of said republic do not sufficiently define what acts are made 
pénal under said laws to enable the court to judge whether or not 
said acts by which said injury was caused are pénal, within the 
meaning of the law, to entitle the plàintiff to any recovery in a civil 
action therefor. It appears from the laws pleaded that a civil 
action lies in the courts of Mexico for the négligent wrongs com- 
plained of, and although by the laws of Mexico the wrongful acts of 
the défendant, as alleged in the pétition, may constitute a négligent 
crime, it does not appear that the liability of défendant to the plàin- 
tiff for the injuries complained of dépends in any way upon the 
criminal prosecution or conviction of the défendant. Article 327, 
Mexican Code; articles 194, 298, Act Cong. Dec. 15, 1881. And 
see Huntington v. Attrill, supra. The recovery sought in this case 
is not pénal, but is for the individual beneflt of the plàintiff, and in- 
ures in no way to the beneflt of the public. The court is not asked 
in this action to enforce any pénal law of the republic of Mexico, but 
merely to enforce the civil right of the défendant granted by the laws 
of Mexico, occasioned by an act of négligence such as gives a right 
of action under the law in any civilized country. 

The sixth spécial exception is that, according to article 323 of the 
laws of the republic of Mexico, a recovery may be had not only for 
the damages sustained by the injuries complained of, but the judge 
trying the case may award as extraordinary indemnity any sum that 
he may détermine, considering the social position, etc., of the party, 
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injured; and the argument is that the srid law is against natural 
justice, and that to discriminate in favor of or against a litigant 
according to his social position is against the policy of our law. 
Oounsel for the plaintiff answers this exception as follows: 

"There is no law requiring us to sue for extraordinary indemnity, and we 
hâve not done so; and the fact that we might hâve done so in the republic of 
Mexico is no reason why we should not sue for, in this country, such damages 
as are otherwise permissible. The fact that the défendant is sued in a forum 
where extraordinary damages cannot be recovered is a matter for which he 
ought to thank heaven, take courage, and say no more about it. He certainly 
cannot complain. Suppose the law of one country should give exemplary dam- 
ages under circumstances such as that the laws of our country would not 
give? Could it be supposed that that was a reason for this court refusing 
to give such damages as are permissible under our laws? If the law of 
Mexico giving extraordinary indemnity considering the social position is 
against natural justice and the policy of our laws, that would be a good reason 
why the courts of this country should not give extraordinary indemnity. But 
certainly it is no reason why they should not give ordinary Indemnity such as 
is consistent with natural justice and our policy." 

This answer seems to dispose of the sixth exception conclusively. 

The seventh spécial exception réitérâtes the charge of vagueness 
and indefiniteness of the Mexican law involved, and is disposed of by 
what has been saad with regard to the flrst spécial exception. 

To support the ruling of the circuit court sustaining the foregoing 
spécial exceptions, the learned counsel for the défendant in error 
relies solely upon a décision of the suprême court of the state of 
Texas in Eailroad Co. v. Jackson (Tex. Sup.) 33 S. W. 857. That 
was a case in most respects similar to the one under présent consid- 
ération; differing, however, in one or two important points, which 
will be hereafter noticed. The flrst propositions in Eailroad Co. v. 
Jackson, supra, affecting the ruling hère, are as follows : 

"This is a transitory action, and may be maintained in any place where the 
défendant is found, if there be no reason why the court whose jurisdiction is 
lnvoked should not entertain the action. The plaintiff, however, has no légal 
right to hâve his redress in our courts; nor is it specially a question of comity 
between this state and the government of Mexico, but one for the courts of 
this state to décide, as to whether or not the law by which the right claimed 
must be determined is such that we can properly and intelligently administer 
it with due regard to the rights of the parties. Gardner v. Thomas, 14 Johns. 
134; Johnson v. Dalton, 1 Cow. 543. The décisions of this court (well sus- 
tained by high authority) establish the doctrine that the courts of this state 
will not undertake to adjudicate rights which originated in another state or 
country, under statutes materially différent from the law of this state, in rela- 
tion to the same subject. Eailway Co. v. McOormick, 71 Tex. 660, 9 S. W. 
540; Railway Co. v. Richards, 68 Tex. 375, 4 S. W. 627. Many difficultés 
would présent themselves, in an attempt to détermine the meaning of the 
Mexican law, and to apply it in giving redress to the parties claiming rights 
under it. We understand the Mexican courts are not governed by précèdent, 
and we hâve no access to reports of adjudicated cases of those courts, from 
which we could ascertain their interprétation of thèse laws." 

It is to be noticed that the action was one in a court of the state 
of Texas brought by a citizen of that state against a foreign corpora- 
tion, and that the suit before us is one brought in a court of the 
United States by a citizen of the United States against another citi- 
zen of the United States. In the Texas case the right to sue may be 
affected by comity. In our case the right to sue is speciflcally grant- 
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ed by the statute, and appears to be absolute. Gardner r. Thomas 
and Johnson v. Dalton, cited above, were cases in which one British 
subject sued another British subject (both sailors) in the state of New 
York to recover damages for assault and battery committed on board 
a British ship on the high seas. In Gardner v. Thomas the court ad- 
mitted jurisdiction, but refused to hear the case on motives of policy. 
In Jobnson v. Dalton the court approved Gardner v. Thomas, but con- 
cluded that, as the plaintiff left or abandoned the vessel in the port of 
New York, the court ought to entertain jurisdiction. Thèse two cases 
are not very persuasive in determining as to the right of a citizen of 
Texas to sue in his own court and before his own judge. The Texas 
cases cited were actions for damages caused by the death of the in- 
jured party, where it was held that the courts of Texas will not enter- 
tain such actions if founded upon a law which is materially différent 
from the law of that state. The rule declared may be correct and 
binding on the courts of the state of Texas, but the rule in this regard 
binding on the courts of the United States is to the contrary, and is 
found peremptorily declared in Dennick v. Railroad Co., supra. The 
difficulties which présent themselves in determining the meaning of 
the Mexican law, and in applying it to give redress to the parties 
claiming rights under it, we hâve already sufflciently considered. As 
to the Mexican courts not being governed by précèdent, and having 
no reports of adjudicated cases, we concur with what Chief Justice 
Fly so well says in Bailway Co. v. Mitten (Tex. Civ. App.) 36 S. W. 
282: 

"Dissimilarity of the laws, however, was not the sole ground upon which 
the aid of our courts was denied to Jackson, but other and (to usj novel rea- 
sons were given why the right should be denied; among the number being the 
difficulties that would beset Texas courts in determining the meaning of Mexi- 
can laws. On this point it is said, 'We understand the Mexican courts are not 
governed by précèdent, and we hâve no access to reports of adjudicated cases 
of those courts, from which we could ascertain their interprétation of thèse 
laws.' If It be true that the Mexicans hâve no précédents, and keep no record 
of adjudicated cases, it would seem that a Mexican court would be in no better 
position to follow in the track of the décisions than would an American; and 
while 'it ls well settled that, if one state undertakes to enforce a law of an- 
other state, the interprétation of that law as flxed by the courts of the other 
state Is to be followed,' still it does not follow that where the other state has 
not interpreted its laws, or has failed to record its interprétations, this state 
should therefore refuse to extend a remedy for a wrong inflicted on a citizen 
within the borders of such foreign state. In many of the cases in which juris- 
diction has been assumed or held to attach In the courts of one state when the 
wrong was perpetrated in another, the ofïending party had removed from the 
latter state, but we hâve found no case where the fact of removal was made 
the ground for assuming jurisdiction. Our courts either hâve jurisdiction of 
the class of cases we are discussing, or they hâve not; and the question of 
whether a man has voluntarily resorted to our courts, or been forced into them, 
or whether commerce between Mexico and Texas will be injured or protected 
by compelling the payment by a corporation of damages for the wrongs it has 
Inflicted, or the condition of our dockets, can hâve no weight or force In deter- 
mining jurisdiction. Thèse are considérations that might possibly address 
themselves to the notice of législatures, but not to the déterminations of 
courts. Courts are not at liberty to assume or décline jurisdiction upon spécu- 
lative grounds, or for reasons of public policy. Percival v. Hickey, 18 Johns. 
257. We are not willing to subscribe to the doctrine that a citizen of Texas 
who has suffered wrongs, transitory in their nature, in a foreign country, at 
the hands of one who has his légal domicile in this state, before he can obtain 
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redress at the hands of our courts must show that he has been refused aid in 
the foreign courts, and make it appear that he cornes to the courts of his own 
country unwillingly, and as a last resort. Jurisdiction of a cause should not 
be made to dépend upon any such state of circumstances. If the construction 
placed upon the décision in the Jackson Case be the true one, — and some of its 
expressions would seem to justify the construction,— it is a practical déniai of 
remédies for wrongs that may be inflicted by one of our citizens upon another 
in Mexico by relegating him to a trial in the courts of a country where the 
laws are said to be enforced without précèdent or authority, and which laws 
are claimed to be so uncertain and obscure that our courts cannot undertake 
to construe them. We are not willing to subscribe to such doctrine, and will 
not extend the scope of the décision ref erred to beyond the purview of the faets 
of that case. We hold that the pétition showed a cause of action, and that 
the district court of El Paso county had Jurisdiction of the case." 

Following the above-quoted propositions, the suprême court in the 
case cited élaborâtes in regard to the dissimilarity between Mexican 
law and the law of Texas, and holds that this dissimilarity is sum- 
cient to warrant the courts of Texas in refusing to entertain juris- 
diction. The court next flnds that another reason for refusing to 
entertain jurisdiction exista in the fact that the Mexican National 
Railroad owns and opérâtes a railroad in Mexico; and as a matter 
of comity to the people of Mexico, and as a matter of policy towards 
the growing commerce between Texas and Mexico, and out of con- 
sidération for the overburdened condition of the dockets of the Texas 
courts, the court holds the Texas courts ought not to entertain suits 
for négligence brought against railroad companies operating lines 
in Mexico, where the plaintiff chooses the Texas jurisdiction from 
convenience, and not from necessity. The pétition in the case at 
bar shows a fact not appearing in the Jackson Case, i. e. that the 
Mexican National Eailroad extends into and is operated in the state 
of Texas; and that being the case, and as the plaintiff has a right 
to sue in the circuit court, we doubt if the locality of the defendant's 
railroad, given as sufflcient for nonsuiting Jackson in the courts of 
the staté of Texas, is sufflcient to nonsuit the présent plaintiff in the 
circuit courts of the United States sitting in Texas. The question 
of international comity is controlled and decided by international 
law and custom, and the décisions of local courts are not côntrolling 
in the courts of the United States. Huntington v. Attrill, supra; 
G-reaves v. Neal, 57 Fed. 816. Clearly the opinion and décision of the 
suprême court of the state of Texas ought not to, and does not, con- 
trol in the proper décision of the questions hère involved. Our 
lengthy discussion of the case cornes from our high appréciation of 
the acknowledged ability of the judges of that court, and in défér- 
ence to our learned brother of the circuit court, who appears to hâve 
followed the same. 

Having considered the important questions presented in this case 
in the light of the numerous authorities cited by counsel, and many 
others within our reach, we conclude that neither in reason nor on 
authority are the spécial exceptions to the amended original pétition 
well founded. The judgment of the circuit court is reversed and 
the case remanded, with instructions to overrule the spécial excep- 
tions, and thereafter proceed in the trial and détermination of the 
case according to law. 
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CLARK et al. v. SÏGTJA IRON CO. 

(Circuit Court of Appeals, Third Circuit. June 1, 1897.) 

Equitable Assignaient— Corpobations— Unpaid Subscriptions. 

Défendants entered into a contract with the S. Co., by which they agreed 
to surrender certain bonds of the S. Co. held by them as collatéral to its 
demand note in considération of an agreement by the S. Co. to pursue 
certain stockholders indebted to It on subscriptions, and use every effort 
to collect from them, by litigation if necessary, which should be conducted 
by attorneys selected by défendants, any sums collected to be received by 
the S. Co. for défendants, and paid to them, and any judgment to be 
assigned to défendants on request; ail sums received by défendants to be 
applied on the S. Co.'s note. Held, that this contract constituted an équit- 
able assignment of the claims against the stockholders to défendants, and 
in an action by the S. Co. against défendants to recover a sum paid to 
them by one of the stockholders against whom judgment was obtained 
as money had and received to the use of the S. Co., a statement of such con- 
tract constituted a sufflcient affidavit of defenâfe. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Joseph S. Clark and Richard C Dale, for plaintiffs in error. 
George Tucker Bispham, for défendant in error. 

Before ACHESON, Circuit Judge, and BUTLER and BUFETNG- 
TON, District Judges. 

BUFFINGTON, District Judge. This case arises on a writ of 
error to the circuit court of the United States for the Eastern dis- 
trict of Pennsylvania, sued ont by Edward W. Clark and others, 
défendants in a suit brought against them by the Sigua Iron Com- 
pany. That court made absolute a rule to enter judgment for want 
of a sufflcient affidavit of défense, and its action in so doing is hère as- 
signed for error. The statement of claim averred the plaintiff company 
on January 6, 1894, recovered judgment against F. F. Vandervort in 
the court of common pleas No. 3 of Allegheny county for $3,855.21, 
which judgment was subsequently affirmed by the suprême court of 
Pennsylvania (164 Pa. St 572, 30 Atl. 491); that on February 4, 
1894, the plaintiff company was placed in the hands of a receiver 
by the United States circuit court for the Eastern district of Pennsyl- 
vania; that on January 5, 1895, the défendants in the présent suit 
received from Vandervort, for the use of the plaintiff, the amount 
of said judgment and interest; that "having so had and received the 
said moneys for the use of the plaintiff, the défendants becaine and 
are liable to pay the said moneys to the said plaintiff, with interest" ; 
that demand for such payment was made before suit brought, and 
refused. It will be noted that by the plaintiffs statement its right 
to recover is based upon the receipt by the défendants "for the use of 
the plaintiff" of the amount of its judgment against Vandervort, and 
that, having so received it, and refused to pay it over, a right of 
action accrued to the plaintiff. It would, therefore, appear that the 
liability of défendant to pay arises from the averred fact that défend- 
ant received the moneys for the plaintiffs use, for, if they did Hot 
so receive it, no other grounds of légal or équitable liability are set 
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forth. In the affidavit af défense filed this averment is traversed 
in the most explicit language, to wit : "And the statement contained 
in the plaintiff s statement of claim that said money collected under 
said judgment and paid to the défendants was due and received by 
the défendants on behalf of the plaintiff is absolutely false." This 
explicit traverse placed in issue the question of fact upon which, by 
the plaintiff's only showing, its right to recover rested, and was in 
itself suffîcient to prevent judgment. 

It is said, however, that the foregoing traverse was merely the 
défendants' déduction or conclusion, based upon the written contract 
between the parties, a copy of which défendants filed with their 
affidavit. As the court below based its action upon the construction 
of the contract, we deem it proper this court should express its 
views upon that point as well. By the récitals of such contract, 
which was between the Sigua Iron Company, the plaintiff, and E. W. 
Clark & Co., the défendants, it appears that on its date, June 15, 1893, 
the défendants held $24,500 of the Sigua Iron Company's bonds as 
collatéral security for the payment of $30,000 owing to them on that 
company's demand note. The company had claims aggregating $24,- 
500 against certain named shareholders in designated sums for 
unpaid capital stock, among others F. F. Vandervort, who owed $30 
per share on 100 shares. Clark & Co. agreed to surrender the $24,- 
500 collatéral bonds "upon the terms and conditions hereinafter set 
forth," which terms, as pertinent to the présent question, were as 
follows: 

"First. Messrs. E. W. Olark & Co. will release the aforesaid twenty- 
four thousand flve hundred (24,500) dollars of bonds when and as the same 
are needed for sale or pledge by the Sigua Iron Company, the amounts realized 
from said sales or pledges to be deposited with Messrs. E. W. Clark & Co. 
to the crédit of the Sigua Iron Company, to be held subjeet to be drawn out 
at will, from time to time, by the Sigua Iron Company on Its check or cheeks. 
Second. The Sigua Iron Company agrées to pursue the aforesaid stockholders, 
to wit, Messrs. Greene, Vandervort, Berlin, and Loring, and use every effort 
to collect the amounts unpaid on the stock standing in their names respectively, 
and by litlgation, if necessary. This litlgation shall be placed In the hands 
of such attorneys as may be appointed for the purpose by Messrs. E. W. Clark 
& Co. Any sums collected by the company from thèse stockholders 
shall be received by the company for the beneflt of Messrs. E. W. Clark & 
Co.. and shall be paid to said Clark & Co. And any judgment which may be 
recovered against any or ail of said stockholders shall, at the request of Messrs. 
E. W. Clark & Co., be assigned to them. Any sums of money realized by 
said Clark & Co. out of any such judgment or judgments, or any money 
collected by the company from the said stockholders, and paid over to said 
Clark & Co., shall be received by said Clark & Co. as part payment of the 
aforesaid note of thirty thousand (30,000) dollars." 

The affidavit recites that by the contract the iron company assigned 
and transferred to the défendants its claim against Vandervort; the 
fact that the suit against him was instituted by the iron company 
for the benefit of the défendants under the terms of the contract, and 
that the money was collected and paid over to Clark & Co. as their 
proper money; and that they expected to prove ail thèse facts on 
the trial of the case. Assuming the averments of the affidavit are 
true, — and they must be so assumed upon a motion for judgment, — 
was the plaintiff entitled to judgment? In considering that question 



312 81 FEDERAL REPORTER. 

it is to be observed that the gênerai principles applicable to équitable 
assignments are clear, the difficulty being in the application of such 
principles to the varying facts of individual cases. To constitute a 
writing an assignment, no particular form of words is necessary. 
"The phraseology employed is not material provided the intent to 
transfer is manifested." Christmas v. Enssell, 14 Wall. 84. "Any 
order, writing, or act which makes an appropriation of a fund, 
amounts to an équitable assignment of the fund. The reason is, that 
the fund being a matter not assignable at law, nor capable of manual 
possession, an appropriation of it is ail that the nature of the case 
admits of, and therefore it is held good in a court of equity." Spain 
v. Hamilton's Adm'r, 1 Wall. 624. "It is certainly the tendency of 
ail modem authorities to maintain the gênerai doctrine, which may, 
indeed, be stated as a formula, that wherever a party has the power 
to do a thing (statute provisions being out of the way), and means to 
do it, the instrument he employs shall be so construed as to give 
effect to his intention. It is but the application of the old maxim, 
'Interpretatio chartarum bénigne facienda est, ut res magis valeat 
quam pereat;' 'quando res non valet ut ago, valeat quantum valere 
potest.'" Bond v. Bunting, 78 Pa. St. 218. "An équitable assign- 
ment is an agreement in the nature of a déclaration of trust, which 
a chancellor, though deaf to the prayer of a volunteer, never hésitâtes 
to exécute where it has been made on valuable, or even good, con- 
sidération." Nesmith v. Drum, 8 Watts & S. 10. "It leaves the 
légal ownership and conséquent right of action in the assignor; and 
it has, therefore, been treated as a déclaration of trust for the 
assignée, or an agreement that he shall receive the money to his own 
use; or, as the case may be, to the use of the persons beneflcially con- 
cerned. Any binding appropriation of it to a particular use by any 
writing whatever is, consequently, an assignment, or, what is the 
same, a transfer, of the ownership." Watson v. Bagaley, 12 Pa. St. 
167; Bank v. Yardley, 165 U. S. 634, 17 Sup. <Ct. 439. 

Turning, then, to a considération of the paper in connection with 
the situation of the parties at the time it was drawn, we note that 
the facts of the case in hand are not those which characterized a 
number of cases where the debtor, without any additional considér- 
ation given, promised to pay or expressed an intention of paying 
a previous existing debt from money thereafter received from a 
specifled source. Hère a présent, valuable considération passed. In 
considération of the iron company's covenants, Clark & Co. cove- 
nanted to surrender the $24,500 of bonds they held as security for 
their note. What did they receive in return? On plaintifFs con- 
tention, nothing save the iron company's gênerai covenant to collect 
assets (which, by the récitals of the paper, were doubtful in char- 
acter), and when collected apply the proceeds to défendant' s debt 
if it chose to do so. If it refused to do so, then, so far as the money 
collected was concerned, the défendants were remediless, and were 
remitted to à suit for breach of contract against a company which, 
even at that time, by the statements of the contract, was procuring 
the released bonds "for sale or pledge." As the défendants upon 
their demand note already had a présent right to subject ail the 
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assets of the company, including thèse very claims, to process to 
enforce payment of its $30,000 indebtedness, it would follow — to 
adopt the plaintiff's construction of the paper — that the défendants, 
in substance, took nothing by the paper in lieu of the $24,500 of 
bonds they agreed to release. Testing such a construction by the 
standard of ordinary business prudence, it cannot reasonably be 
conceived that Clark & Oo. gave up their bonds without acquiring 
possession, or the means of acquiring possession, of other equally 
valuable or tangible assets, but rather that both parties intended to 
make a particular appropriation of spécifie property in lieu of the 
to be surrendered bonds. It will be noted that for some reason the pa- 
per was explicit in the désignation of its subject-matter. The names 
of the company's debtors, the nature and amount of the claims, were 
set forth in détail, and its provisions, whatever they were, extended 
to the whole amount of each individual claim. The company on its 
part covenanted, so far as its provisions relate to what was done 
in the Vandervort claim, — First, to pursue Vandervort by litigation. 
if necessary; secondly, that Clark & Co.'s attorneys should eonduct 
such litigation; thirdly, that the judgment recovered should be 
assigned to Clark & Co. at their request; and, fourthly, that Clark 
& Co. should crédit the money on the judgment realized upon plain- 
tiff's note. It will be noticed that, so far as the claims collected 
by judgments were concerned, not a dollar of them was ever to 
corne into the plaintiff's hands. This was, in substance, agreed to 
by spécifie provisions for a procédure in which money would not 
corne into the iron company's hands, and that such was the intent 
of the parties is shown by the fact that provision was expressly made 
where the claim was collected without suit for receipt of the money 
by the company and payment of it to the défendants. Suit was 
instituted against Vandervort in the fall of 1893 by the iron com- 
pany. Judgment was recovered on January 6, 1894, and by the 
tenus of the agreement the plaintiff was then bound to assign the 
judgment to Clark & Oo. The contract made no provision for the 
company to receive the money collected upon the judgment, but 
simply for the assignment of the judgment to Clark & Co. on 
request. It could not refuse to do so, for a court of chancery wonld 
hâve enforced oompliance with its covenant obligation, and for such 
assignment it had already been compensated by Clark & Co.'s cove- 
nant to surrender the bonds. Such assignment was a mère formai 
duty, necessary, as against Vandervort, to clothe Clark & Co. with 
légal ownership, for the équitable ownership was already vested in 
them. As against Vandervort, the légal ownership and right of 
action had remained in the trustée, but when the right of action was 
merged in the judgment, and that, too, by the action of the attorneys 
of cestui que trust, the iron company was a mère dry trustée, whose 
sole remaining duty was to assign such judgment on request. With 
notice of this agreement, Vandervort could not thereafter hâve paid 
the money to the iron company, and the fact that the right to it 
had irrevocably passed from the iron company is one of the earmarks 
which stamp is as an équitable assignment. Such being the relation 
of the plaintiff to the judgment, and its duty to Clark & Co., it is 
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cléar that the plaintiff was not relieved of its duty, or Clark & Co. 
deprived of their rights, by the subséquent appointaient of a receiver. 
This judgment was not an asset of the company, and, if the company 
had no right to it, it goes without saying the appointment of a 
receiver created none. 

Upon full and careful considération, we are of opinion the affidavit 
of défense was sufficient, and the court erred in entering judgment. 
That judgment is therefore reversed, and the cause remanded for 
further proceedings. 



HUGHES OOUNTY, S. D., ▼. WAR.D. 

(Circuit Court, D. South Dakota, O. D. May 3, 1897.) 

No. 17. 

1. Motions— Additional Evidence afteb Submission. 

After a motion by défendant to dismlss has been argued and submitted 
wlth leave to file brief s on the law, the case wlll not be reopened in order 
that additional évidence pffered by plaintiff may be heard, in the absence 
of anything to show that it was unknown to him when the case was argued. 

2. Powers of State's Attorney— Suits on Behalf op County. 

Under the statutes of South Dakota a state's attorney has no authority 
to commence a suit on behalf of a county without a lawful direction to do 
so by the board of county commissioners. 

3. Same— Ratification of Attorney's Action. 

Where an attorney has gênerai authority to prosecute and défend suits 
already lnstituted by or against his client, his unauthorized action in com- 
mencing a suit may be ratified by the client. 

Action by Hughes county, South Dakota, against James A. Ward. 
On motion by défendant to dismiss. 

John A. Holmes, for plaintiff. 
John F. Hughes, for défendant. 

SANBORN, Circuit Judge. On April 20, 1897, pursuant to a writ- 
ten stipulation between the parties to this action, their attorneys ap- 
peared and submitted the motion of the défendant to dismiss it, on 
the ground that the state's attorney who brought it never had any 
authority to commence the suit. In support of this motion the de- 
fendant introduced in évidence the affidavit of George M. Coates, a 
member of the board of county commissioners, to the effect that the 
board of county commissioners never authorized this action to be 
commenced, and the affidavit of John F. Hughes, the attorney for the 
défendant, to the same effect. No évidence in contradiction of thèse 
affldavits was offered, and it was agreed between the counsel for 
the respective parties that the facts were that the state's attorney 
commenced the action at the suggestion of one member of the board 
of county commissioners, without any action whatever on the part 
of the board, but that in July, 1896, — more than two months after 
this action was commenced, — the board passed a resolution by which 
they ratified and approved the action of the state's attorney in corn- 
mencing this suit. The évidence upon the motion was then closed 
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under this agreement, and the motion was argued. At the close of 
the argument the court intimated the opinion that a state's attorney 
had no authority to commence a suit on behalf of the county with- 
out any action on the part of the board of county commissioners. 
Thereupon counsel for the plaintiff asked for a few days' time in 
which to prépare a brief in support of the proposition that the board 
could properly ratify the action of the state's attorney in commencing 
the suit so that it might be maintained. Time was granted to him 
for that purpose, and to counsel for the défendant to reply to his 
brief. The time for the présentation of thèse briefs has expired. On 
the last day of this time counsel for the défendant presented copies 
of affldavits made on April 24, 1897, by D. A. Stinger, A. G-. Swan- 
son, and K. M. Foote, a copy of an affldavit made on April 26, 1897, 
by W. H. Gleckler, and a copy of an affldavit of T. H. Conniff, made 
on April 26, 1897, and objected to their receipt in évidence on the 
grounds that, although they had been served upon him since the 
hearing on April 20, 1897, he had refused to accept service of them; 
that they were not introduced in proper time; that no foundation was 
laid; and that they were incompétent, irrelevant, and not the best 
évidence. At the same time he presented a copy of the brief of coun- 
sel for the plaintiff in this matter, and the affldavits of John F. Hughes 
and W. L. Shunk, sworn to on April 27, 1897, and a paper to which is 
attached the certificate of T. H. Conniff, county auditor for Hughes 
county, S. D., to the effect that it contains an exact copy of the pro- 
ceedings of the board of county commissioners of Hughes county 
since January 1, 1896. He also presented a brief, in which he insist- 
ed upon his objections to the affldavits served upon him since April 
20, 1897, by counsel for the plaintiff, and prayed that the affldavits 
of Hughes and Shunk and the certificate of Conniff might be re- 
ceived in évidence in rebuttal if the questions of fact were to be re- 
opened and reconsidered. 

Upon this state of facts, the objections of counsel for the défend- 
ant to the affldavits served upon him since April 20, 1897, must be 
sustained. The case upon the facts was closed on that day. The 
counsel for the respective parties appeared, agreed upon the facts. 
argued the law, and submitted the case, with permission to each of 
them to file a brief upun the law prior to this date. If the plain- 
tiff had been surprised by the affldavits or testimony produced upon 
the hearing, it would hâve been given ample opportunity to rebut that 
évidence. If, after the hearing, it had discovered important évidence 
unknown to it before, from which it would appear that there was a 
serious error in the agreed statement of facts upon which the motion 
was submitted, the case might hâve been opened, and the newly- 
discovered évidence received. There is no such showing hère. It 
does not a^ppear that any of the évidence which has been prepared 
since this case was submitted was unknown to the plaintiff when it 
was argued. The notice of motion to dismiss this action was given 
in July, 1896, and it was brought on for hearing by written agree- 
ment between the parties on April 20, 1897. Hère was certainly am- 
ple time for the plaintiff to prépare any évidence which it desired to 
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présent. The objections to the affidavits of D. A. Stinger, A. G. 
Swanson, and K. M. Foote, sworn to on April 24, 1897, and the objec- 
tions to the affidavits of W. H. Gleckler and T. H. Conniff, sworn to 
on April 26, 1897, are sustained. The affidavits of John F. Hughes 
and W. L. Shunk, sworn to on April 27, 1897, and the certiflcate of 
T. H. Conniff, together with the newspaper to which it is attached, 
hâve Dot been considered, because the objections to the foregoing 
affidavits were sustained. 

Two questions are presented by this motion: (1) Whether or not 
a state's attorney has authority, under the statutes of South Dakota, 
to commence a suit on behalf of a county of that state without the 
passage of any resolution or any other action on behalf of the board 
of county commissioners authorizing him to take such action; and 
(2) whether or not the board of county commissioners can subse- 
quently ratify the unauthorized action of a state's attorney in com- 
mencing such an action. I am of the opinion that the authority of 
the state's attorney in this regard was limited to prosecuting and de- 
fending suits already instituted by or against the county, and that he 
exceeded his power when he brought this action without a lawful 
direction to do so by the board of county commissioners of Hughes 
county. Comp. Laws Dak. 1887, §§ 428, 591; Frve v. Calhoun Co., 
14 111. 132; Town of Kankakee v. Kankakee & I. R. Co., 115 111. 88, 
3 N. E. 741; Jerauld Co. v. Williams (S. D.) 63 N. W. 905; Machine 
Co. v. Snedigar, 3 S. D. 626, 54 N. W. 814. Some of thèse authori- 
ties tend to sustain the proposition that the act of an attorney in 
bringing such an action without authority is incapable of subsé- 
quent ratification. That may be true when a stranger assumes to 
act as the agent of one from whom he had no authority whatever. 
But I am unable to concur in the view that the act of commencing 
an action by an attorney who is vested with the authority and bur- 
dened with the duty of prosecuting and defending suits for his client 
is incapable of ratification by the latter. This is not a case where 
the attorney who brought the suit was without any authority from 
his client, or where no relation of attorney and client existed. On the 
other hand, it is a case where the lawyer who instituted the suit 
was the gênerai attorney of the plaintif, charged with the duty of en- 
forcing and protecting its rights in the courts, but unauthorized to 
commence litigation on its behalf. The attorney was not without 
authority to act for his client, but his action in this case was in ex- 
cess of that authority. The gênerai rule is that a principal may 
ratify an act of his agent in excess of his authority which he might 
hâve authorized in the first instance. The board of county com- 
missioners had express statutory authority to empower the state's 
attorney to commence this action when he began it. As soon as his 
action became known to that board it passed a resolution of ratifi- 
cation and approval, and directed him to prosecute the suit. The 
case falls under the gênerai rule to which I hâve referred, and I am 
unable to persuade myself that this action of the board was inef- 
fectuai. A party to an action may subsequently ratify the unau- 
thorized act of his attorney, if he could hâve authorized it before it 
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was donc Erwin v. Blake, 8 Pet. 16, 26; Robb v. Vos, 155 U. S. 
13, 39, 15 Sup. Ct. 4; Robb v. Roelker, 66 Fed. 23; Dresser v. Wooct, 
15 Kan. 264, 277; Ryan y. Doyle, 31 Iowa, 53. The motion to dis- 
miss the action must be denied. 
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YAZOO & M. V. R. CO. v. SAME. 

(Circuit Court, N. D. Illinois. June 1, 1897.) 

Constitution al Law — Liabimty of City for Damage by Mob. 

A state ruay constitutionally eompel Its counties and cities to indemnify 
against losses of property arising from mobs and rlots within their limits, 
independently of any misconduct or négligence on the part of such city or 
county to which the loss can be attributed. The Illinois statute to that 
eftr et (Rev. St. 1895, c. 38, § 256a) is therefore valid. 

Thèse were actions on the case against the city of Chicago, brought 
by the Pennsylvania Company and the Yazoo & Mississippi Valley 
Railroad Company, respectively. Plaintiffs demur to defendant's 
pleas. 

George Willard, for plaintiff Pennsylvania Co. 

C. B. Gwinn, for plaintiff Yazoo & M. V. R. Co. 

Charles S. Thornton, for défendant. 

GROSSCTJP, District Judge. The action is brought under that 
section of the Criminal Code of the state of Illinois which provides 
as follows: 

"Whenever any building or other real or Personal property, exeept prop- 
erty in transit, shall be destroyed or injured in conséquence of any mob or 
riot composed of twelve or more persons, the city, or if not in a city, then the 
county in which such property was destroyed shall be liable to an action by 
or in behalf of the party whose property was thus destroyed or injured, for 
three-fourths of the damages sustained by reason thereof." Rev. St. 111. 1895, 
c. 38, § 256a. 

The déclaration avers the possession of property by the plaintiffs, 
and its destruction within the city of Chicago, at the time named, 
in conséquence of a mob of 12 or more persons, and there is in its 
averment substantially nothing more. The déclaration in no feature 
proceeds upon any grounds of négligence or misconduct upon the 
part of the city or any of its agencies, nor upon the ground of any 
contract relation between the city and the plaintiffs. The défend- 
ant pleads that it in fact exercised ail its power to prevent the loss 
complained of; that the state of Illinois and the United States of 
America, equally with the city of Chicago, were interested and en- 
gagea in protecting the property eventually lost, and that the city 
of Chicago has no property or funds exeept such as can hereafter be 
raised by taxation to meet the payment of such losses. The plain- 
tiffs hâve demurred to thèse pleas, the considération of which car- 
ries the case back to the déclaration. 

The statute upon which the case proceeds is one of indemnity, pure 
and simple, and can be sustained only upon the principle that a 
state may rightfully and constitutionally eompel its subdivisions, such 
as counties or cities, to indemnify against losses arising from mobs 
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and riots within their limite, independently of any misconduct or 
négligence upon the part of such city or county, to which the loss 
can be attributed. The contract of the city to préserve property 
within its limits, or the misconduct or négligence of the city in the 
matter of police provision, or the exercise of its police equipment, 
might properly be the basis of a suit upon the part of those who had 
suffered losses by reason of the city's failure to perforai its contract, 
or its failure to properly and carefully provide for or exécute police 
duties. But this action calls into exercise no such légal principles. 
There may be no such contract; there may hâve been no such nég- 
ligence or misconduct; and yet the plaintiffs under the theory of this 
déclaration may be entitled to recover. The statute in question bur- 
dens the taxpayers of the city to reimburse the losses suffered within 
its limits by means of a mob of 12 or more persons, independently en- 
tirely of any connection, other than that arising from locality, be- 
tween the city and such losses. The question thus raised has been 
argued with great ability by counsel for the city, and, if the question 
were an original one, or had not been disposed of by such weight of 
authority, I might hâve come to a conclusion différent from that which 
I shall now annuunce. The same question has been before the courts 
of last resort: New Hampshire: Underhill v. Manchester, 45 N. H. 
214. New York: Darlington v. Mayor, etc., 31 N. Y. 164. Pennsyl- 
vania: Allegheny v. Gribson, 90 Pa. St. 397. In each of thèse cases 
the constitutional validity of similar statutes has been upheld. The 
doctrine announced in thèse cases has likewise received the approval 
of Judge Cooley. Cooley, Tax'n, 480. The right of a state to impose 
such a burden upon a municipality is touched upon in the opinion, 
though not involved in the décision, of the suprême court of the Unit- 
ed States in Louisiana v. Mayor, etc., of City of New Orléans, 109 U. S. 
285, 3 Sup. Ct. 211, where it is said: 

"The right to reimbursement for damages caused by a mob or riotous as- 
semblage of people is not founded on any contract between the city and the 
sufferers. Its liability for the damages is created by a law of the législature, 
and can be wïthdrawn or limited at its pleasure. Municipal corporations are 
instrumentalities of the state for the convenient administration of government 
within their limits. They are invested with authority to establish a police to 
guard agalnst dlsturbance; and it is their duty to exercise their authority so 
as to prevent violence from any cause, and particularly from mobs and riotous 
assemblages. It has, therefore, been generally considered as a just burden 
cast upon them to require them to make good any loss sustalned from the 
acts of such assemblages which they should hâve repressed." 

The above quotation, it is true, is obiter dicta; neither is it at ail 
clear that the court had in niind any other than a case where, by the 
exercise of any or ail of the city's legitimate powers, the mob could 
hâve been repressed. But there is a bearing in the intimation, taken 
in connection with the preceding authorities, especially in the absence 
of any countervailing décision, which seems to carry the sanction of 
the court to the constitutionality of such statutes; at least there is 
enough to prohibit a trial court from declaring the statute unconstitu- 
tional, except upon grounds the clearness and stability of which are 
beyond question. Upon thèse considérations, I feel it my duty to 
sustain the demurrers. 
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WHEELER v. SMITH. 

(Circuit Court, N. D. Illinois. Pebruary 15, 1897.) 

Action against Rbceiveb— Nécessité op Leave of Coobt— Fédéral Courts. 

The statute allowing receivers of fédéral courts to be sued without leave 

applies to a receiver appointed by a territorial court for a corporation 

created by act of congress; as, in making sucli appointaient, the court acts 

as a fédéral, and not as a local, court. 

At law. Action on the case by Rose F. Wheeler, administratrix, 
against Charles W. Smith, as receiver of the Atlantic & Pacific Rail- 
road Company. Défendant filed a plea in abatement, denyingjuris- 
diction. 

Julius A. Johnson, for complainant. 
Robert Dunlap, for défendant. 

GROSSOUP, District Judge (orally). The défendant, Smith, is the 
receiver of the Atlantic & Pacific Railroad, a road running from a 
point in New Mexico to a point in California, and was appointed in 
one of the territorial courts of Arizona. The jurisdiction of the court 
is due to the fact that the railroad, by act of congress, is a fédéral 
corporation. The suit hère is by the plaintiff as administratrix, and 
was brought without leave having ûrst been obtained from the Ari- 
zona court that its receiver might be sued. The défendant, by a 
plea in abatement, challenges the jurisdiction of the court. The 
statutes of the United States provide that receivers of United States 
courts may be sued without leave of the court having first been ob- 
tained. The only inquiry is whether the défendant, within the mean- 
ing of this statute, is a receiver of the United States court. The 
territorial courts of the United States sit in a double capacity : First, 
as courts of the United States having cognizance of ail questions that 
properly come within a fédéral court, — such, for illustration, as those 
arising under the constitution and laws of the United States ; second, 
as local courts, enforcing the municipal laws of the territory. 

Whether congress meant, by the act in question, to permit receivers 
représentative of the court in its local capacity to be sued anywhere, 
without leave having first been obtained, is not a question I need dé- 
cide. It is plain to me that the appointment of this défendant as 
receiver for this railroad was done by the court in its fédéral, as distin- 
guished from its local, capacity. The jurisdiction is founded upon 
the company's being a United States corporation, and corporations 
created by the United States are, by virtue of that fact, amenable to 
the fédéral courts. The plea to the jurisdiction cannot be sustained. 
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BL/UMBNTHAL et al. v. ORAIO. 
(Circuit Court of Appeals, Third Circuit June 2, 1897.) 

1. JuRISDICTION OP FEDERAL COURTS— ClTIZENSHIP— ACTION BT NkXT FRIEND. 

A next friend conducting a suit in behalf of an infant is not a party to 
the action, and his citizenship 1b not a test of the jurisdiction of the féd- 
éral courts. 

2. Opinion Evidence— Master and Servant— Defective Machine. 

In an action in whicb one of the issues is whether the condition of a 
machine by which the plaintiff has been injured of itself warned plaintifl* 
of danger, it is not error to allow a more experienced workman to testify 
as to whether ne would hâve known the machine, in such condition, to be 
dangerous. 

8. Master and Servant— Defective Machinera— Evidence. 

When a witness is called for the purpose of showing that a machine, 
through which an accident has happened, is not absolutely safe, even when 
In perfect condition, it is not error to allow him to be asked, on cross-exami- 
nation, whether ne had ever known of such an accident through a perfect 
machine. 

4. Same— Contributory Négligence — Youth and Inexpérience. 

In considering the question of contributory négligence, youth and Inex- 
périence of a plaintiff are to be taken into account, and it is not error, in 
connection with proper instructions as to the obligations of the plaintiff, 
to direct the jury to make proper allowance therefor, nor to refuse a re- 
quested instruction whicb applies to the case of a minor,— a rule applicable 
where minority and inexpérience are not factors. 

CL Same— Defective Machinehy— Assumption of Risk. 

A defect in a machine and the risk in operating it when defective are not 
necessarily the same, and the risk may not be patent and obvious, tbough 
the defect is so. 

In Error to the Circuit Court of the United Statea for the District 
of Delaware. 

Lewis C. Vandegrift, for plaintiffs in error. 

Levi C. Bird and George Gray, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

BTJFFDTGTON, District Judge. This case cornes before us on a 
writ of error to the circuit court of the United States for the district 
of Delaware. David F. Craig, the plaintiff below, and défendant in 
error hère, by his next friend, Andrew McDougall Craig, brought suit 
in the superior court of Delaware against Ferdinand Blumenthal and 
Julian S. Ulman, trading as F. Blumenthal & Co., to recover damages 
for the loss of a hand and arm while working in their employ. Sub- 
sequently the said Andrew McDougall Craig, by agreement of par- 
ties, was duly admitted by the court to prosecute the case as next 
friend of the plaintiff, who was a minor. Thereafter, as appears by 
the record of that court removed to the court below, the défendants 
filed a pétition, signed by counsel as "Attorneys for Petitioners," 
alleging the petitioners were citizens of the state of New York, and 
that "David F. Craig, the plaintiff above named, was then, and stïïl 
is, a citizen of the state of Delaware," and averring the statutory 
amount was in dispute. With the pétition they filed a bond with 
surety given to David F. Craig, who was therein styled the plaintiff, 
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and the individual défendants were named and styled défendants 
and petitioners. Thereupon the cause was removed to the United 
States circuit court for the district of Delaware, trial there had, and 
a verdict recovered in favor of the plaintiff ; whereupon the défend- 
ants flled a motion in arrest of judgment, alleging, inter alia, that the 
pétition for remoyal was not the pétition of the défendants, or either 
of them ; that Andrew McDougall Oraig, the next f riend, was a party 
to the controversy, and that his citizenship was not disclosed; that 
the cause was improperly removed, and the trial court was wholly 
without jurisdiction. The court declined to allow the motion, and 
entered judgment, whereupon the cause was removed to this court 
for review of its said action and of sundry alleged errors during the 
trial. 

So far as the questions raised by the motion in arrest of judgment 
are concerned, we are of opinion no errer was committed by the court 
below. The record of the cause, certified to by the clerk of the 
superior court of Delaware, and returned to the circuit court, shows 
that the défendants presented the pétition and bond for removal, and 
identifies their counsel by name, and the pétition is signed by the 
same counsel as attorneys for petitioners. This part of the motion 
is, therefore, without merit. The other contention, based upon the 
absence of averment as to the citizenship of Andrew McDougall 
Craig, the next friend, is equally untenable. The constitution (article 
3, § 2) provides that "the judicial power shall extend * * * to 
oontroversies * * * between citizens of différent states." If, 
therefore, the parties to the présent controversy are David F. Craig, 
the minor, and the défendants alone, the circuit court had jurisdic- 
tion. But it is asserted that the next friend is a party to the con- 
troversy, and that his citizenship must afflrmatively appear, and be 
such as to give jurisdiction. The solution of this question involves the 
status and relation of a prochein ami, or next friend, to an action. 
Upon this point the authorities are clear. In the first place, the 
minor's rights are the subject of the action and the basis on wbiek 
the right of action rests. The présence of the next friend upon the 
record is not in order to vest a right of action in the minor, but to aid 
in the enforcement of a right already vested. When the minor is so 
represented, he, and he alone, is recOgnized as the real party to the 
controversy, and his rights are concluded by the judgment of the 
court. 

In Morgan v. Thorne, 7 Mees. & W. 407, the court, in discussing the 
relation of the minor to the litigation, said: 

"It is clear that any prochein ami is to be consldered as an offleer of the 
court, specially appointed by them to look after the interests of the infant, on 
whom the judgment in the action is consequently binding, and who cannot 
be allowed, on attaining his âge, to commence fresh proceedings founfled on 
the same cause of action." 

In Sinclair v. Sinclair, 13 Mees. & W. 645, this case was followed. 
The competency of the prochein ami as a witness under the statute 
there turned — as the court expressed it — upon the question "whether 
the prochein ami is a party to the suit. If he is, he is a party named 
in the record, and cannot be examined." It was decided that, though 
81 F— 21 
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named on the record, and liable for costs, he was not considered a 
party to the suit, and was, therefore, compétent as a witness. To 
the same effect are numerous American décisions, among which we 
note Brown v. Hull, 16 Vt. 673; Anon., 2 Hill, 417; and Railroad Co. 
v. Fitzpatrick, 36 Md. 624,— where the courts say: 

"The relation of a prochein ami to the action, and his powers and duties, are 
simple and well deflned. He is no party to the suit in the teehnical sensé of 
the term, although he is responsible for costs. He is considered as an omcer 
of the court, specially appointed by it to look after the action of the infant in 
whose behalf he acts." 

Such being the law, there was no error in the court declining to 
arrest judgment. The citizenship of the next friend was not a test 
of its jurisdiction. 

We now turn to the alleged trial errors as set forth in the assign- 
ments which we will consider seriatim save the first, second, and 
fifth, which are not urged. To rightly understand the rulings, 
charge, and answer to points, a brief statement of the facts shown on 
the trial is proper. A careful examination of the proofs warrant 
us in adopting as correct the following extract of the charge as show- 
ing such facts: 

"The plaintiff entered the employaient of the défendant ta September, 1895. 
and was put to work on a fleshing machine, which is used for the purpose 
of removing partlcles of flesh that may be adhering to the skins which are 
passed through it. The opération does not'appear to be at ail dangerous wlien 
the machine is in good order. The machine is not very large, and is of sim- 
ple construction. It consists of a cylinder, which is provided with spiral 
knives or cutters, between Which cylinder and a roller, both being plaeed in a 
horizontal position, and made to revolve with great rapidity, a skin is lnserted 
by a boy called 'the feeder,' who stands on one side of the machine, while 
another boy, called 'the catcher,' who stands on the opposite side, receives the 
edge of the skin, and pulls it out. Occasionally a skin becomes twisted or 
turns away in coming through, and 'the catcher's' duty is to straighten it. 
Sometimes the skin wraps around the roller, and the machine must be stopped, 
and the skin removed. The attendance on the machine does not require any 
considérable skill or expérience. Attention and alertness of movement would 
seem to be all-sufficient for the work, and boys are generally employed in its 
performance. On the side where the plaintiff stood to receive the skins, a 
slated hood or box, similar to that on a 'roll top desk,' came down over the 
cylinder and roller to within a very short distance of the outlet for the skin, 
leaving a space just wide enough for the skin to corne through. When this 
hood was in good and proper condition, there was évidence that the catcher 
could not get his hand under it while in the usual and ordinary performance 
of his work. The plaintiff had been attending the machine from the early 
part of September until a week or more before the lowest slat of the hood 
broke, leaving a space of from two inches to two and a half inches in width 
at the bottom. This defect was immediately made known to the foreman in 
chief, but was not repaired until after the happening of the accident by which 
the plaintiff lost his arm. * * * In the meantime the plaintiff kept at work 
on the defective machine without any spécial instruction or warning to be more 
careful and cautious in his work." 

Among other grounds of défense it was alleged the defect of the 
broken hood was a patent one, and that the plaintiff, having volun- 
tarily chosen, after knowing of such break, to work on the machine, 
must be deemed to hâve assumed the risik of injury therefrom. Dur- 
ing the trial, Henry Quashni, a boy who had worked nine months on 
thèse fleshing machines, who saw the broken slat on the one on which 
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Oraig was injured, and who had stated that, if the slat had been on the 
machine, it wauld hâve been periectly safe, was permitted, against 
défendants' objection, to answer a question as to whether, with the 
expérience he had had, he would hâve known the broken slate made 
the machine more dangerous to work upon. We can see no error in 
this question, which constitutes assignment No. 2\. 

One of the issues was whether the broken hood of itself warned 
the plaintiff of increased danger. The witness, a much more experi- 
enced boy, who saw the broken slat, in substance said it did not so 
impress him. Clearly, this was relevant and proper testimony. 

The next assignment, — No. 3, — viz. : "That the court erred in that 
by the charge as originally delivered orally, as well also as by the one 
subsequently written and herein contained, it continuously impressed 
upon the jury by said charge and its instructions that the said 
plaintiff was not of sufflcient âge to understand and appreciate, and 
did not understand and appreciate, the alleged increased danger of 
operating said machine with the lowest slat in the hood thereof 
broken, whereas the évidence in the case clearly showed that said 
plaintiff was fully capable of understanding and appreciating any in- 
creased danger by reason of said slat being broken as aforesaid," 
— is not well taken. The court nowhere stated "that the plaintiff 
was not of sufflcient âge to understand and appreciate, and did not 
understand and appreciate, the alleged increased danger" complained 
of. This statement, it seems to us, is based on a misapprehension 
of the charge. What the court did say was that, after the hood 
was broken, the plaintiff was "without any spécial instruction or 
warning to be more careful and cautious in his work," — a statement 
warranted by the évidence. Furthermore, it must be noted that the 
court explicitly and without qualification chargea the jury in the 
words of défendants' f ourth point : "That, in order to find a verdict 
for the plaintiff in this case, the jury must be satisfled from ail the 
évidence that the plaintiff was ignorant of the danger he incurred 
while working with the fteshing machine in the condition it was." 
We are therefore of opinion this assignment is not well taken. 

The witness Jettica was called by the défendants, and testified he 
was a machinist; that he had charge of the machinery in the works 
for 10 years, including the fleshing machines; and that the hoods 
were not a perfect protection against injury by the knives. He 
then explained several ways in which such injury could occur with a 
perfect hood on the machine. This line of proof was clearly perti- 
nent as meeting the contention of the plaintiff that the machine was 
absolutely safe when hooded, and, inferentially, that plaintiff was 
bonnd to furnish such a perfect machine. Having so testified, Jet- 
tica was asked on cross-examination, against objection, whether, 
within his expérience, such an accident had ever happened when the 
hood was perfect. Having questioned him in chief, as stated, we 
think the question in cross-examination was proper, and the assign- 
ment No. à is not sustained. 

It is sufflcient answer to the sixth assignment, which is "that the 
court erred in permitting the case to go to the jury upon the testi- 
mony submitted by the plaintiff," to say that the court was not asked 
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by any point to withdraw the case from the jury. Consequently its 
omission to do so was not error. Nor do we see how it oould hâve 
so done had such a point been presented. 

The next assignaient — No. 7 — is : 

"That the court erred under the évidence submitted in the case in charging 
tlie jury that: 'In the meantime the plaintiff was kept at work on the dé- 
tective machine without any spécial instruction or warning to be more carcl'iii 
and cautious in his work. In other words, he was not told that there was any 
greater danger in using the machine after the slat had been broken out than 
there was before; and while it was in this condition he incautiously or heed- 
lessly, in attempting to catch the edge of the skin, inserted his hand too far 
under thé broken hood.' " 

The narrative statement by the court was warranted by the proofs. 
Boyle, the fleshing-machine operator, who was called by défendants, 
says that when he put Graig to work originally, when the hood was 
unbroken, he "warned him of the danger of trying to catch the skin 
if it was on the roller without stopping the machine." He says 
he put the plaintiff to work on this broken machine some two weeks 
before he was hurt. He was then asked: "Q. Was the machine 
broken when you put him to work on it? A. Yes, sir. Q. Did you 
give him any instructions then? A. No, sir; only for the catching; 
not to attempt to take the skin off the roller When the machine was 
in opération. He knew them instructions." The plaintiff had 
testiiied that he was trying to stop the skin, and his hand "slipped in 
the place where the roller. was broken." We think the language 
used fairly stated the proofs, and consequently no error was com- 
mitted by its use. 

The next assignment — No. 8 — refers to the court's language in 
référence to the warning cards posted in the factory, which plaintiff 
admits he saw before the accident. The court read the notice, which 
was as follows: 

"Notice. Warning. Keep yonr eyes on this machine while operating, as it is 
dangerous. If it is necessary to converse or look around, cease operating the 
machine. Noticeable neglect of this warning will be met with dismissal. Per 
order, F. Blumenthal & Oo.," 

— To the jury, and said: 

"It was a wise précaution on the part of the défendants to hâve thèse cards 
constantly before the boys, so that they might be daily and hourly admonislied 
to attend to their duties, and avoid every apparent danger; but thèse warn- 
ing cards did not inform the plaintiff of the increased and extraordinary dan- 
ger of operating a machine with a broken hood, nor is there any évidence that 
he received instruction from any source to be more careful in operating the 
machine after the slat had been broken." 

We see no error in this. The notice certainly was no warning of 
anything except the dangerous character of a perfect machine. As- 
suredly, there was no error in the court referring to the fact that 
this notice conveyed no warning of additional danger caused by a 
broken slat or portion of the hood which covered the revolving knives. 
Consequently, the assignment should not be sustained. 

The next assignment — No. 9 — complains of the instruction to the 
jury that they should "make ail proper allowance for his (the plain- 
tiff's) youth and inexpérience, for his ignorance of the increased dan- 
ger caused by the absence of the slat, of which he had no warning.' 7 
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Taken in its proper connection with the reBt of the charge, and with 
the facts proven in the case, we see no error in this language. The 
court, in the preceding portion of the charge, had instructed the jury 
that, if they found the plaintiff "lost his arm through his own care- 
lessness and negleet of duty, or want of proper attention, such as 
could he reasonably expected from one of his âge, and not through 
inadvertence and inexpérience, in the face of an uncommon and un- 
usual danger of which he had received no warning," their verdict 
should be for the défendants. It then called the jury's attention to 
the question of contributory négligence in connection with minora, 
and said the doctrine had been established of taking into considéra- 
tion in passing on that question "the youth, immaturity of judgment, 
and the incapacity of the minor to appreciate or realize the danger to 
which he may be exposed, in the absence of proper instructions and 
training as to the work in which he is employed," and in that connec- 
tion used the language complained of. Taken in its proper rela- 
tion, and bearing in mind the positive instructions afterwards given 
in answer to the fourth point, to which référence bas been made 
above, there certainly was no error in the court's use of the language 
complained of. It fairly submitted the question involved to the 
jury, and there was no error in the way in which it was done. 

The next assignment of error — No. 10 — consists in the refusai of 
plaintiff 's second point, which was : 

"The plaintiff was bound to see patent and obvieras defects of the machine 
with which he was working, and he assumed ail patent and obvious risks as 
well as those incident to the business; and, as he ought to hâve known of the 
defects in the hood, if he contintied to work with the same, and received inju- 
ries therefrom, he is guilty of contributory négligence, and cannot recover." 

This was not error. However correct the statement of gênerai 
principles therein is, the afflrmance of this point would bave been 
misleading as applied to the facts of the présent case. It virtually 
called for the application to a minor's conduct of a rule applicable 
where minority and inexpérience were not factors. In substance, 
it asked the court to say the broken hood was a patent and obvious 
defect; that the plaintiff assumed ail patent and obvious risks; and, 
if he worked on a broken hood, he was guilty of contributory négli- 
gence. This, to our mind, is a non sequitur, and is wholly at variance 
with the facts proven in this case. The proposition confounds the 
defect and the risk. They are not necessarily convertible terms. 
In this case the plaintiff admitted he knew of the defect, but denied 
he knew of the increased risk arising from such defect; and Boy le, 
the only witness of défendants' who referred to this point, testifled 
that he considered the broken machine saf e enough for a boy to work 
upon if he followed the directions for working a perfect machine. 
The inference fairly deducible from his testimony was that the broken 
hood conveyed no warning of increased danger, for, in his view, a 
broken-hooded machine was not more dangerous than a perfect one. 
This point asked the jury to infer a conclusion not warranted by the 
proofs, and at variance, not only with the testimony on plaintiff's 
part, but with the défendants' as well. There was no error in its 
refusai, or in the qualifled afflrmance of the défendants' third point, 
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which is also assigned for error as assignaient No. 11. In doing so 
the court very properly noticed the distinction between plaintifs 
knowledge of the broken slat, and of bis knowledge of the increased 
risk to which he was exposed by such defect. 

We see no error in the twelfth assignment of error, which consisted 
in the answer to défendants' flfth point, which was: 

"That if the jury are satisfled from ail the évidence in the case that the 
plaintiff was of such âge of competency, and did hâve knowledge of the dan- 
ger incurred by him while working in the machine with the hood thereon in 
the condition testlfied to, the fact that he was a minor does not alter the gên- 
erai rule of law upon the subject, and he took upon himself and assumed, not 
only the risks incident to his employment, but also ail the risks which were 
patent and obvious." 

The answer was substantially affirmed, but attention was not im- 
properly called to the youth, inexpérience, and length of service of 
the plaintiff, and his knowledge of the danger. Thèse were ail 
proper éléments for the jury's considération in reaching the conclusion 
asked for by the point. 

We see no error in the answer to the plaintiff's seventh point, which 
constitutes the thirteenth assignment. It concerned the printed 
notice, to which référence has already been made, and said that no- 
tice did not hâve référence to a machine with a broken hood. 

In the affirmance of défendants' sixth point the court had, in sub- 
stance, answered what was requested in the eighth prayer. Hence 
its failure to give to it a categorical answer — which constitutes the 
fourteenth assignment — is not error. 

The fifteenth assignment refers to the answer to défendants' ninth 
point. This point made a prudent adult's knowledge and conduct 
under the circumstances of this case the test and standard of the 
plaintiff's right. It wholly ignored the plaintiff's youth, and there 
would hâve been no error in an unqualified refusai of the point as not 
pertinent to the cause. 

An observance by the défendants in this case of the plain duty of 
furnishing safe appliances to their employés would hâve resulted in 
saving them the loss of money, and the plaintiff the loss of his arm. 
Upon the whole case we are of opinion no réversible error has been 
shown, and the judgment must be affirmed. 
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(Circuit Court, S. D. New York. June 8, 1897.) 

Caeiîiebs— Limitation of Liabilitt — Waveii/ds— Question fok Jukt. 

When a shipper of freight over a railroad has signed a waybill containing 
stipulations limiting the carrier's liability which are not very plain, and 
are not so situated as to be plainly included within the terms of the con- 
tract, it is for the jury, in an action to recover for the loss of the freight, 
to détermine whether the shipper understood, or ought, under ail the cir- 
cumstances, to hâve understood, that there was such a limitation of lia- 
bility. 

Frederick W. Holls, for plaintiff. 
Henry W. Taft, for défendant. 
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WHEELER, District Judge. The plaintiff's agent put into a car 
on the Boston & Maine Bailroad some valuable horses, to be carried 
over that road and the defendant's road to Pawtucket, R. L' The 
agent of that road at the time presented to the agent of the plaintiff 
a waybill, to be signed by him, which said: "Forward the property 
mentioned below, marked and numbered as in the margin," to the 
plaintiff, "at Pawtucket," which included, among other things, thèse 
horses, and "Subject to the rules and régulations in the freight re- 
ceipt presented with this, and which are accepted and agreed to 
be just and reasonable." This bill of lading was signed by the 
plaintiff's agent. The agent of the Boston & Maine Bailroad at the 
same time delivered to the agent of the plaintiff a freight receipt, 

signed by him, which said: "Beceived from , the property de- 

scribed below, in apparent good order," etc., and, "It is mutually 
agreed, in considération of the rate of freight to be paid for this 
service, as to each carrier of ail or any of said property over ail or 
any portion of said route to destination, and as to each party at any 
time interested in ail or any of said property, that every service to 
be performed hereunder shall be subject to ail the conditions, wheth- 
er printed or written, shown or indorsed hereon, and which are here- 
by agreed to by the shipper, and by him accepted for himself and his 
assigna as just and reasonable." On the left-hand margin of both 
the bill of lading and receipt was a square in black Unes, headed 
"Marks and Numbers," in the lower part of which, on the receipt, 
was a blank for car number, weight, and advanced charges. Across 
this square, and extending beyond it, in another colored ink, and lines 
running the other way from the rest of the print, on each, was print- 
ed : "The rates for transporting animais are based upon and intended 
only for those of ordinary value, viz. : If horses or mules, not exceeding 
$100 each; if cattle or cows, not exceeding $75 each; if fat hogs, or 
fat calves, not exceeding $15 each; if sheep, lambs, stock hogs, or 
stock calves, not exceeding $5 each; if a full chartered car, on the 
entire contents of each car, not exceeding $1,200. And in giving 
this receipt this Oo. assumes no risk for a higher value, unless by 
spécial arrangement with the gênerai freight départaient." In the 
squares of this receipt and bill of lading was written in pencil, "B L 
5566." The horses were forwarded over the Boston & Maine Bail- 
road, and part way on the defendant's road towards Pawtucket, and 
killed, so that the défendant is unquestionably liable. This suit is 
brought for the damages for the killing of the horses and the loss 
of other property, and no question is made, except as to whether, 
upon this transaction, the défendant is liable for more than $100 
for the loss of each of the horses. That a common carrier may con- 
clusively agrée with a shipper as to the value of property carried 
for which the carrier may be liable, is fully settled in the United 
States courts. Hart v. Bailroad Co., 112 IL S. 331, 5 Sup. Ct. 151; 
Liverpool & G. W. Steam Co. v. Phénix Ins. Oo., 129 U. S. 397, 9 Sup. 
Ct. 469. And that a notice or mémorandum upon the shipping pa- 
pers is not conclusive as to such contract, when not plainly a part 
of the same as agreed to, seems to be also well settled in thèse courts. 
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Railroad Co. v. Manufacturing Co., 16 Wall. 318; Ayres v. Railroad 
Corp., là Blatchf. 9, Fed. Cas. No. 689. Whether such a mémoran- 
dum upon the papers is a part of the contract of shipment, where it 
is not over the signatures, and plainly a part of the contract signed, 
seems to be a question of fact. Generally, in making a contract, 
what the promisor fairly gives the promisee to understand is agreed 
to is the extent of the terms of the contract. This is elementary. 
Hère the agent of the carrier took from the agent of the shipper the 
bill of lading and gave the receipt, upon each of which was this 
indorsement at the left hand; not very plain, and not directly above 
the signatures. It was not so situated as plainly to be included 
within the terms of the contract. It would be a part of the con- 
tract if understood to be so by the parties, or if the promisor (the 
carrier) fairly gave the promisee (the shipper or his agent) fairly to 
understand that it was a part of the contract. 

In this case the testimony of the agent of the carrier tended to 
show that thèse terms as to value were expressly mentioned when the 
horses were taken and the papers delivered. The testimony of the 
agent of the plaintiff tended to show that his attention was not 
expressly called to this indorsement, that it was not mentioned by 
the agent of the carrier, nor noticed or understood by him. The 
défendant insisted that it became conclusively a part of the contract 
by being so indorsed thereon, and requested that a verdict of the 
plaintiff be directed for the amount of f 100 for each of the horses 
only. This instruction was refused, and the jury were, in substance, 
directed to return a verdict for the plaintiff for |100 for each horse, 
only, if the plaintiffs agent in fact understood that the horses were 
to go at the value of f 100 each, or if from the indorsement, under 
ail the circumstances, he ought to hâve understood that there was 
a limitation in value to flOO for each horse, or ought to hâve under- 
stood that there was a provision of the contract by which the value 
might so be limited, although not in fact understood so by him. In 
this court the trial of ail questions of fact must be by jury. Whether 
this limitation actually existed by contract could not be determined 
as a matter of law. The plaintiffs agent did not sign any paper 
which plainly and conclusively included such a provision. What 
he did understand about it was a question of fact for the jury, and 
if he did not come to an understanding about it, what he was fairly 
given to understand, and ought to hâve understood, was a further 
question of fact for the jury. This could not be taken from the jury 
without infringing upon the right of trial by jury guarantied to ail 
parties. If the carrier would hâve the limitation upon the value, 
it should make the limitation to be clearly understood. Liverpool 
& G-. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469. 
If it left the matter doubtful upon the facts, the only right left was 
to hâve the question of fact remaining open tried by the jury. This 
is exactly what the défendant in this case had, and the jury hâve 
found, upon those questions, that the plaintiffs agent neither under- 
stood, nor ought reasonably to hâve understood, that there was any 
limitation upon the value. No question is made as to the fairness 
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of the jury in reaching the conclusion they did; therefore no reason 
is apparent for setting aside the verdict Motion for new trial over- 
ruled, and judgment on the verdict 
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(Circuit Court of Appeals, Fifth Circuit. May 11, 1897.) 

No. 550. 

Municipal Bonds— Bona Fidb Holders— Minutes op Councii.— Pabol Evi- 
dence. 

As against a bona fide holder for value of municipal bonds, paroi évidence 
is not admissible to contradict the minutes of the board of aldermen, v/Mcn, 
as required by statute, recite that the mayor and aldermen canvassed the 
returns of the élection authorizing the bonds, and found that due notice had 
been given, and that the élection had been legally and formally held- 

In Error to the Circuit Court of the United Statea for the Western 
Division of the Northern District of Mississippi. 

John W. Cutrer, for plaintiff in error. 

J. P. Blair and W. A. Percy, for défendant in error. 

Before PAEDEE and McOOKMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. This case is before this court for the 
second time. On the first trial in the court below, there was a ver- 
dict for the défendant, and the plaintiff, by writ of error, brought 
the case hère. The décision of the court reversing the judgment 
of the court below, and the opinion, are reported in 20 C. C. A. 635, 
and 74 Ped. 528. The second trial in the court below resulted in a 
verdict and judgment for the plaintiff, and the case is now before this 
court on writ of error by the défendant, the city of Clarksdale. The 
character of this suit and the questions involved are so fully stated in 
the former opinion of this court that it is not necessary to go into 
them elaborately hère. The suit was brought on the coupons of cer- 
tain bonds issued under an act of the législature of Mississippi, ap- 
proved March 7, 1882, authorizing the cities and corporate towns of 
Mississippi to subscribe to the capital stock of railroads. Ques- 
tions were raised on the first trial in the court below and in this court, 
and also on the second trial in the court below, and on the présent 
hearing hère, as to the constitutionality of the act under which thèse 
bonds were issued, as to the sufficiency of the registration, the 
legality of the élection authorizing the issuance of the bonds, and of 
the power of ,the city of Clarksdale to assume and carry into effect 
the agreèment of its predecessor, the town of Clarksdale. Ail thèse 
questions are disposed of in the former opinion of this court, and to 
that opinion we are content to adhère, as well as to the reasoning 
therein. 

The only question raised in the court below on the second trial 
which we désire to notice is the offer by the défendant of certain 
évidence, and the rejection of the same by the court. Counsel for 
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the défendant offered on the trial to prove by certain witnesses that 
no notices were given to qualified electors of the town of Clarksdale 
of the holding of the élection at which the issuance of bonds was 
authorized, as was required by the act of March 7, 1882; that no 
notice of the holding of said élection was given by posting up notices 
thereof in at least five public places in the said town of Clarksdale, 
nor by putting the same in any newspaper in said town for not less 
than 20 days before the holding of the élection, notifying the légal 
voters of the town to meet at the usual place or places of holding the 
élection, or any other place or places therein, for the purpose of 
voting for or against such proposed subscription. The court refused 
to allow the défendant to make the proof offered, and excluded the 
same from the jury, to which ruling the défendant excepted. The act 
of March 7, 1882, under which this élection and the bonds issued, 
required authorities of the city or town "to post up notice in at least 
five public places in such county, city or town, and publish the same 
in any newspaper published in the same, not less than twenty days 
before the holding of such élection, notifying the légal voters of such 
county, city or town to meet at the usual place of holding élection in 
such county, city or town for the purpose of voting for or against 
such subscription." We need not consider the effect of the failure 
on the part of the authorities of the town to give this notice, except 
to see how it affects the plaintiff in this case. The act of the légis- 
lature under which this élection was held required the mayor and 
aldermen, at some early day after the élection, to hold a called meet- 
ing, "to canvass the returns, and déclare the resuit of such élection, 
which resuit, when determined, as aforesaid, should be entered upon 
the minutes of said board." The élection in question having been 
held on the 25th day of November, 1889, on the next day, the 26th, 
a meeting of the mayor and aldermen of Clarksdale was held, at 
which, as shown in the minutes, it was declared that it appeared "to 
the satisfaction of this board that notice of the holding of said élec- 
tion was given as required by law, and the said former order of this 
board, for more than twenty days prior to the holding of the same, 
by publication of said notice for this time in the Clarksdale Banner, 
a public newspaper, printed and published in the city of Clarksdale, 
and posting up of said notice for said time in five public places 
within the corporate limits of said city; and it further appears to 
this board that such élection was in ail respects legally and formally 
held and conducted and concluded, and that correct report thereof, 
according to law, has been made to this board by the inspectors 
who held the same, which said return is in the words and figures be- 
low," etc.; and, further, "this board, having carefully, legally, and 
accurately canvassed the said returns so made to them, as aforesaid, 
hereby déclare and détermine the true resuit thereof, as shown by 
the said returns, the same being the true resuit of the légal vote of 
the city of Clarksdale, to be as follows, to wit: 'Total votes for the 
subscription, 168; total against the subscription, none.' " The board 
then proceeded, according to the minutes, to déclare that the resuit 
of the élection was such as to authorize the subscription to the capi- 
tal stock of the railway company, the issuance of the bonds to pay 



CONSUMEES' COTTON-OIL CO. V. ASHBUHN. 331 

for the stock, and then provide the manner of carrying the same into 
effect. 

When the offer was made by the défendant in the court below to 
prove that, as a matter of fact, no notice was given of this élection, 
the court had before it already the minutes of the city , with the fore- 
going récitals. It also had the fact before it as to the manner in 
which thèse bonds came into the hands of the plaintiff, the Pacific 
Improvement Company, and as to the character of its holdings. It 
is clear that the court acted on the view that, thèse bonds having 
been issued to the L., N. 0. & T. Eailroad Company, and by it trans- 
ferred to the Pacific Improvement Company for value, the Pacific 
Improvement Company was such a bona fide holder for value as that, 
in view of what had been determined by the mayor and aldermen, 
and entered on their minutes, in référence to the élection, in the 
respect just mentioned, this évidence was not compétent. Whether 
this évidence would hâve been compétent as against the railway 
company need not be considered ; nor need we, in view of the opinion 
we entertain as to the attitude of this plaintiff, consider the strong 
argument made by counsel for défendant in error in favor of the 
proposition that paroi évidence in a collatéral action cannât be re- 
ceived to contradict the records of a public corporation required by 
statute to be kept in writing, or to show a mistake in the matters as 
therein recorded. It is sufficient for the présent purpose to say 
that under the facts and circumstances of this case, and as against 
thèse plaintiffs, we find no error in the action of the court in exclud- 
ing the testimony offered. 

There were other and minor objections to the admissibility of this 
évidence, which we need not discuss, in view of the opinion we enter- 
tain, and hâve just expressed, as to the propriety of excluding this 
testimony on other and broader grounds. We hold, therefore, that 
the action of the court below in directing a verdict, and entering a 
judgment for the plaintiff, was right, and the same is affirmed. 



CONSUMEES' COTTON-OIL CO. v. ASHBURN. 

(Circuit Court of Appeals, Flfth Circuit. May 25, 1897.) 

No. 565. 

1. Fédéral Courts— Exceptions to Charge— State Statutes. 

The aet of congress of 1872, providing that the practice in fédéral courts 
shall conform "as near as may be" to the practice in the state courts, does 
not appiy to the practice of requiring exceptions to the charge to be made 
while the jury is at the bar, and before it retires; and a state statute dis- 
pensing with this requirement will not be followed. 

2. Sales — Waiver of Right of Action for Breach. 

The buyer waives his right of action for the seller's breach of contract by 
entering into a new contract with him for the purchase of a part of the 
same goods. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

Two actions heard together, the one by Consumera' Cotton-Oil 
Company against E. J. Ashburn for the price of goods sold, and 
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the other bj E. J. Ashburn against the company for damages for 
breach of contract. Verdict for plaintiff in the latter action, and 
judgment in bis favor for balance due after deducting tbe amount 
sued for by the company, and admitted by him to be due. The Con- 
sumera' Ootton-Oil Company brings this writ of error. 

Geo. Clark and D. C Bolinger, for plaintiff in error. 

A, C. Prendergast and Wm. Evans, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and XEW- 
MAN, District Judge. 

NEWMAN, District Judge. It appears from the record in this 
case that in September, 1893, W. I. Yopp, as the représentative of the 
Consumera' Cotton-Oil Company, entered into negotiations with E. 
J. Ashburn, at Waco, Tex., for the sale by said company to Ashburn 
of certain cotton-seed meal and hulls. The conversation and negotia- 
tions finally resulted in what is claimed by Ashburn to hâve been 
a contract for the sale by the said company to Ashburn of 2,600 tons 
of hulls and 600 tons of meal; the hulls at $2.75 per ton, and the 
meal at $17.25 per ton. A mémorandum was made at the request 
of Yopp by E. B. Dickey, superintendent of the Consumera' Cotton-Oil 
Company Mill, at Waco, of the transaction. While Ashburn claims 
that what was done was to be binding if he accepted it within 24 
hours, which he did, the company claims that when Ashburn accepted 
it, and so notifled Dickey, Yopp was to be notifled by wire at Houston, 
and he was to hâve opportunity to confer with his company at its 
headquarters, in Chicago, before the trade became binding. The re- 
suit of the matter was, however, that the company declined the con- 
tract, — declined to carry it out, according to Ashburn's version, and 
declined to make it, according to the company's version. After some 
further negotiations and correspondence, on the 30th day of October, 
1893, there resulted a contract which will be shown by the following 
letter, written by Yopp from Houston, Tex., to Dickey, at Waco, and 
subsequently signed by Ashburn: 

"Houston, Texas, October 30th, 1893. 

"Mr. R. B. Dickey, Mngr., Waco, Texas. 

"Ashburn Contract. 

"Dear Sir: Referring to contract with E. J. Ashburn for hulls and meal, I 
sent him telegram dated Little Rock, Sept. 2!)th, reading: 'Offer thousand 
tons hulls at $4.00, and 300 tons meal at $20.00, equal quantities daïly for 
four months, beginning Oct. lôth, but will not furnish ground. This subject 
immédiate acceptance by wire.' Ashburn's answer on same date as follows: 
'Your telegram received, pricing meal and hulls. I will accept your proposi- 
tion.' You will therefore deliver hulls and meal as above outlined, and col- 
lect for same on the lst of each month, beginning with the lst of November, 
as originally understood between Mr. Ashburn and myself. To avoid any 
misunderstanding, you better submit this letter to Mr. Ashburn for his sig- 
nature, and advise me whether he signs same or not. 

"Yours truly, W. I. Yopp, Genl. Mngr. Mills. 

"B. J. Ashburn." 

This contract having been made for 1,000 tons of hulls, at $4, and 
300 tons of meal, at $20, the company proceeded to deliver both the 
hulls and the meal in accordanee with the contract. At the conclu- 
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sion of the contract Ashburn was indebted to the Company in the sum 
of $2,395.77, winch he failed to pay, and for which suit was brought 
by the company against Ashburn in the circuit court of the United 
States, on March" 29, 1894. Prior to the time that this suit by the 
company against Ashburn came on for trial, suit had been brought by 
Ashburn against the company, in the state court, for $10,000, damages 
for breach of what he alleged was a contract for the sale to him of the 
2,600 tons of hulls and 600 tons of meal, in September, 1893. This 
latter case was removed on application of the défendant into the cir- 
cuit court of the United States, and by consent and by order of the 
court both cases were tried together. When the cases came on for 
trial, Ashburn admitted in open court that he was indebted to the 
company in the sum of $2,395.77, which, with interest to that date, 
amounted to $2,818.20, and the trial proceeded on his suit for dam- 
ages, and resulted in a verdict for Ashburn against the company 
for $4,900, from which was deducted the amount of the company's re- 
coTery against Ashburn, leaving a net recovery by Ashburn against 
the company for $2,081.80, for which judgment was entered. 

For a proper disposition of this case hère, two questions only need 
be considered. It is claimed that the court erred in instructing the 
jury that the measure of damages was the différence between the 
price at which the Consumers' Company agreed to sell the hulls and 
meal to Ashburn, and the price Ashburn subsequently had to pay, 
the contention being that the correct measure of damages under the 
law applicable to the case was the différence between the price stipu- 
lated in the contract sued on by Ashburn, and the market value of the 
cotton-seed hulls and meal at the place of delivery, on the several 
days when the several deliveries should hâve been made under the 
contract. While we think the contention is sound, and that the court 
erred in this instruction, it cannot be considered hère, for the reason 
that no proper exception was taken and reserved by counsel for the 
company at the time. It is claimed that under the sta tûtes of Texas 
(Rev. St. Tex. art. 1318) which provide that exceptions may be as- 
signed to any part of the charge of the court, without having the same 
noted at the time, that this court will consider exceptions made hère, 
although not properly saved in the court below. The contention is 
that the rule and practice of the state court are applicable in this re- 
spect in the fédéral court. We do not so understand it. 

It is well settled that the act of congress of 1872, providing that the 
practice, etc., in the fédéral courts shall conform "as near as may be" 
to the practice, etc., in the state courts, does not apply to the es- 
tablished practice relating to the manner of snbmitting cases to the 
jury by the judge of the fédéral court; nor does it apply to the well- 
understood practice of requiring exceptions to the charge to be made 
while the jury is at the bar, and before it retires. 

See the following extract from St. Clair v. U. S., 154 U. S. 134, 153, 
14 Sup. Ct. 1002, 1010, on this point, and the former décisions of 
the suprême court cited therein : 

"What is necessary to be done In a circuit court, even In civil cases, In 
order that its action upon any particular question or matter may be re?1ewed 
or refused in this court, dépends upon the acts of congress and the rules of 



334 81 FEDERAL REPORTER. 

practice whlch this court recognlzes as essential In the administration of 
justice. Such is the resuit of our décision. Rev. St. § 914; Act June 1, 1872, 
c. 255, § 5 (17 Stat. 197); Nudd v. Burrows, 91 U. S. 426; Railroad Co. v. 
Horst, 93 U. S. 291; In re Chateaugay Ore & Iron Co., 128 U. S. 544, 553, 9 
Snp. Ct. 150; Pacific Co. v. Denton, 146 U. S. 202, 208, 13 Sup. Ct. 44; Luxton 
v. Bridge Co., 147 U. S. 337, 33S, 13 Sup. Ct. 356; Lincoln v. Power, 151 U. 
S. 436, 442, 14 Sup. Ct. 387. See, also, Logan v. U. S., 144 U. S. 283, 303, 12 
Sup. Ct. 617." 

But the further considération of this alleged error as to the charge 
of the court on the measure of damages is really unnecessary, be- 
cause of the opinion we entertain of another question in the case. 

The court was requested by counsel for the company to instruct 
the jury as follows: 

"The jury in this case are instructed, as matter of law, that where a con- 
tract lias been made between two persons, and at a subséquent period an- 
other contract, having référence to the same subjeet-matter, but changing the 
relations of the first contract, is entered into, the last contract controls or 
rescinds the first, though there be no such effect expressed between the par- 
ties. The jury are therefore instructed that if they believe from the évidence 
that an absolute contract for the sale and delivery of 2,600 tons of cotton- 
seed hulls, at $2.75 per ton, and 600 of cotton-seed meal, at $17.25 per ton, 
was made and entered into between the Consumer s' Cotton-Oil Company and 
B. J. Ashburn, on or about the 12th or 13th day of September, 1893, and 
thereafter, before any part of said contract was executed, and before the 
time for its exécution had arrived, another and différent contract was en- 
tered into between said parties, and whereby the Consumera' Cotton-Oil Com- 
pany agreed to sell to Ashburn only 1,000 tons of cotton-seed hulls, at $4.00 
per ton, and 300 tons of cotton-seed meal, at $20.00 per ton, then you are in- 
structed that in that event, if Ashburn agreed to the modification of the 
original contract, no right of recovery upon the original contract remained 
in existence, but such new contract ls tantamount to a waiver on the part of 
Ashburn of the original contract, and in that event the jury will find for the 
Consumers' Cotton-Oil Company." 

In giving this charge as requested to the jury, the court accom- 
panied it with the following: 

"The request which the counsel for the company has asked me to read I 
believe is good law, and I give it to you. It is in regard to the waiver of the 
first contract, If you find it was made by the making of the second. You 
will détermine whether or not, at the time of making the second contract, it 
was the intention of the parties making the contract to walve or modify the 
first contract, and whether it was the intention of the parties to make a 
new contract, separate and independent of the first, and without any rela- 
tion thereto." 

It will be seen that, according to this qualification of the presid- 
ing judge, the jury were to détermine the effect of the second contract 
on the first contract by the intention of the parties at the time the 
second contract was made. The question was, and is hère: What 
was the légal effect of the second contract on the first? Did the 
second supersede, abrogate, and take the place of the first contract, 
as matter of law? If the légal effect of the second contract, referring 
to and covering the same gênerai subjeet-matter as the first contract, 
was that it took the place of the first contract, then the intention 
of the parties is not material. We think the effect of the second 
contract was, as contended for by the counsel for the company, that 
it superseded the first entirely. It is very doubtful as to whether 
what transpired in the first instance amounted to a contract, but even 
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assuming the strongest view of this for the défendant in error, as- 
suming that the first negotiations resulted in a contract, when he 
entered into the second contract he lost ail rights he might hâve 
claimed under the first. If he desired to insist upon his rights tra- 
der the first contract, he should hâve stood by it, insisting on its 
performance, and not hâve made a subséquent arrangement. 

In the case of U. S. v. Lamont, 155 IL S. 309, 15 Sup. a. 99, a 
similar question was presented, and the view entertained by that 
court will be shown by the following extract from the opinion: 

"But, even if the writ of mandamus could be so perverted as to make lt 
serve the purposes of an ordinary suit, the relator is in no position to avail 
himself of such relief. He entered of his own accord into the second con- 
tract, and has acted under it, and has taken advantages which resulted from 
his action under it, having received the compensation which was to be paid 
under its terms. Having done ail this, he is estopped from denying the va- 
lidity of the contract. Oregonian Ry. Oo. v. Oregon Ey., etc., Co., 10 Sawy. 
464, 22 Fed. 245. Nor does the fact that, in making his second contract, the 
relator protested that he had rights under the first, better his position. If 
he had any such rights, and desired to maintain them, he should hâve ab- 
stained from putting himself in a position where he voluntarily took advan- 
tage of the second opportunity to secure the work. A party cannot avoid 
the légal conséquences of his acts by protesting at the time he does them 
that he does not intend to subject himself to such conséquences. In the case 
of Bank of TJ. S. v. Bank of Washington, 6 Pet. 8, certain payments had been 
made to the first bank upon a décision of the court below, with notice that 
the payor intended to take the case to the suprême court of the United 
States, and would expect payée, the Bank of the United States, to refund the 
money if that court should reverse the décision of the court below, and hold 
that it was not due. The court sald: 'No notice whatever could change the 
rights of the parties so as to make the Bank of the United States responsible 
to refund the money.' The whole case of this relator is covered by Gilbert v. 
U. S., 8 Wall. 358, in which this court, through Mr. Justice Miller, said: 'If 
the claimants had any objection to the provisions of the contract they signed, 
they should hâve refused to make it. Having made it and executed it, their 
mouths are closed against any déniai that It superseded ail previous arrange- 
ments.' " 

Other authorities might be cited, but it is unnecessary. We think 
the plaintiff in error was entitled to the instruction requested, with- 
out any qualification. For this reason, the judgment of the court 
below must be reversed, with instructions to grant a new trial, and 
for further proceedings in accordance with this opinion. 



PACKER v. WHITTIEE, 
(Circuit Court, D. Massachusetts. May 27, 1897.) 

1. FEDERAI, COURT8 — FOIXOWING STATE LAW. 

Thé fédéral courts will follow the law of the state where a judgment is 
rendered as to its effect in merging the original cause of action. 

2. BANKHUPTCY— DlSCHARGB— JUDGMBNTS. 

In Massachusetts a judgment merges the original cause of action, and 
will be extinguished by a discharge under the United States bankrupt act, 
even when the original claim would not hâve been. 

This case was heard upon the following agreed statement of facts: 
"By writ dated June 23, 1873, the partnership of Paeker, Healy & Co. com- 
mencée! a suit in the superior court of the commonwealth of Massachusetts, 
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for the county of Suffolk, agalnst the city of Chelsea and Albert R. WhitHef; 
and on the 29th day of December, 1875, judgment was entered by said superior 
court in favor of said Packer, Healy & Oo. agalnst said Albert R Whittier, for 
the sum of $2,729.95, damage, and $208.41, eosts of suit Said court had 
jurisdiction both of the parties and the subject-matter, and said judgment has 
not been reversed or annulled, except as herein stated. Said judgment has 
been satisfied only to the extent of $65.20. After verdict and before judg- 
ment, certain exceptions to the ruling of the said superior court in the trial 
of said case were taken by said Whittier, and duly allowed, and said excep- 
tions werë not entered in the suprême judicial court, and upon complaint said 
exceptions were overruled. The plaintiff in the présent suit, Elisha A. Packer, 
was at the beginning of this suit, and still is, a citizen and résident of thé 
state of New York, and is the sole surviving partner of said partnership of 
Packer, Healy & Oo. The défendant in the présent suit, Albert B. Whittier, 
was at the beginning of this suit, and still ls, a citizen and résident of the 
state of Massachusetts, and is the person agalnst whom said judgment was re- 
covered. Exhibit A, hereto annèxed, ls offered in évidence by the plaintiff as 
an exemplified record of the judgment in said suit, duly certifled and binding 
upon the court; but the défendant reserves the right to object to the admis- 
sion of âhy parts thereof, though he admits that the copies are true copies of 
the original papers and records on file in said superior court relating to said 
suit. Exhibit B is a certifled copy of the complaint to the suprême judicial 
court, and of the rescript of sâid court, and is offered in évidence so far as it 
may be material. The défendant Albert R. Whittier, on the 24th day of Au- 
gust, 1878, filed in the district court of the United States, sitting in bankruptcy 
for the district of Massachusetts, a pétition to take advantage of the act relat- 
ing to bankrupts, and on the 6th day of December, 1878, was duly granted 
his discharge. Said district court had full jurisdiction of the subject-matter 
and pf the parties. The copies annexed hereto, marked 'Exhibit 0,' are true 
copies of the discharge, and of the papers and records on file in and of said 
district court, so far as they relate to said proceeding, and may be used in évi- 
dence, so far as material, In the same manner as the original. The flrm of 
Packer, Healy & Oo., named in the schedule of creditors, ls the same flrm 
which recovered judgment agalnst said Whittier as aforesaid, and the indebt- 
edness therein mentioned was the'debt due upon said judgment. Each party 
reserves the right to object to the materialiry of any of the farts, papers, or 
records hereinbefore mentioned. The foregoing are ail the facts which either 
party claims are material to the issue; and from the above facts the court is 
authorized to draw such inferences as a jury might draw, and to enter such 
order hereon as justice may require." . 

The exhibits above referred to, and which are contained in the 
record, although not hère set out, are made a part of the agreed state- 
ment of facts. 

Fish, Bichardson & Storrow, Robert F. Herrick, and Guy Cunning- 
ham, for plaintiff. 
Gaston & Snow, for défendant. 

OOLT, Circuit Judge. Upon the foregoing agreed statement of 
facts, the opinion and ruling of the court are as follows: 

1. As to the effect of the judgment upon which this suit is brought 
in merging the original cause of action, this court will follow the 
law of Massachusetts, where the judgment was rendered. Christmas 
V. RusseU, 5 Wall. 290; Amory v. Amory, 3 Biss. 266, Fed. Cas. No. 
334; Green v. Sarmiento, 3 Wash: C. Ç. 17, Fed. Cas. No. 5,760; 
Rogers v. Odell, 39 N. H. 452; Chew v. Brumagim, 21 N. J. Eq. 520; 
Suydam v. Barber, 18 N. Y. 468; Freem. Judgm. (3d Ed.) § 575. 

2. In Massachusetts a judgment merges and takes the place of the 
original cause of action, so that a debt which would hâve been ex- 
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empt from discharge in bankruptcy under the United States bank- 
ruptcy act is extinguished, although the original claim would not 
hâve been. Wolcott v. Hodge, 15 Gray, 547; Sampson v. Clark, 2 
Cush. 173; Bangs v. Watson, 9 Gray, 211; Pierce t. Eaton, 11 Gray. 
398; Light v. Merriam, 132 Mass. 283; In re Gallison, 5 N. B. K. 
353, Fed. Cas. No. 5,203. 

3. The plaintiff cannot enter into the inquiry whether the original 
cause of action was founded upon fraud, because such cause of ac- 
tion became merged in the judgment; and, the judgment debt having 
been discharged by the proceedings in bankruptcy, it follows that 
judgment must be entered for défendant. 



In re RODRIGUEZ. 
(District Court, W. D. Texas. May 8, 189T.) 

1. Natukamzation— Eltgibiutt op M^xicaks. 

Native citizens of Mexico, whatever may be their status from the stand- 
point of the ethnologist, are eligible to American citizenship, and may be 
indivldually naturalized by complying with the provisions of the naturaliza- 
tion laws. 

2. Same— Qualifications. 

An alien who is ignorant and unable to read and write, and who cannot 
explain the principles of the constitution, is, nevertheless, entitled to be 
naturalized, where it is clearly shown that he is a thoroughly law-abiding 
and industrious man, of good moral character.i 

At the May term, 1896, of this court, Bicardo Rodriguez, a citizen 
of Mexico, filed an application, in due fonn, by whieh he sought to 
become a naturalized citizen of the United States. Two afftdavits, 
embodying the essential requisites prescribed by the naturalization 
laws, aocompanied the application, and also a copy of the affidavit 
made by the applicant, and filed in the county court of Bexar county, 
Tex., January 25, 1893, in which he declared his intention to become 
a citizen of t the United States. 

At the hearing of the application, two attorneys of the court, Mr. A. J. 
Evans and Mr. T. J. McMinn, appeared for the purpose of contesting the same, 
and filed a paper setting forth the ground of their opposition, of which the 
following is a oopy: "Oome now the undersigned, as amici curise, and re- 
spectfully suggest to the court that the applicant, Ricardo Rodriguez, is inéligi- 
ble to citizenship, for this, to wlt: that he is not a whlte person, nor an African, 
nor of African descent, and is therefore not capable of becoming an American 
citizen, and of this they ask the Judgment of the court." In addition to the 
supporttag affidavits filed with the application, the testimony of the applicant 
and J. G. Fisk was taken In open court. From the proofs on file it appears 
that thé applicant is a citizen of Mexico by birth, having been born in the 
state of Guanajuato, about thirty-seven years ago. He is a very ignorant and 
illiterate man, not being able to read or write either English or Spanish. He 
speaks thelatter tongue as It is spokén by others of his class and humble con- 
dition in life. It appears from his own statement that he traces his descent 
from neither the Spaniards nor Africans. As to color,he may be classed with 

i See, at end of case, an opinion of Hon. T. M. Paschal, judge of the Thirty- 
Ejghth. judicial district of Texas, on the application for naturalization of one Rich- 
ard V. Sauer. 

81 F.— 22 
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thé eopperTcoibred tir red men. Hç bas dark eves, straight black hair, and 
high, cheek bones. He knows npthing of the Aztecs or Toltecs. He is not an 
Indiàfl, and bis parents infôrmed him that be 1 was a Mexican, and he claims 
to be "a pure-blooded Mexican." To extract from the applicant what knowl- 
edge he possessed concerning himself, counsel propounded, among others, the 
following questions: "Q. Do you not believe that you belong to the original 
Aztee race in Mexico? A. No, sir. Q. Do you belong to the aborigines or 
original races of Mexico? A. No, sir. Q. Where did your race come from? 
Spain? A. No, sir. Q. Where did your race come from? A. I do not know 
where they came from. Q. Does your family claim any religion? What reli- 
gion do they profess? A. Oatholic religion." The supporting affidavits show 
upon their, face that the applicant is "attached to the principles of the consti- 
tution of the United States, and well disposed to the good order and happiness 
of the same." The inability of the applicant, made manifest upon his exaral- 
nation, to explain the nature of those principles, may well be attributed to his 
illiteracy. The testimony of J. G. Fisk, in support of the application, is hère 
inserted at length: "Q. I see by your affldavit that you are acquainted with 
this applicant. A. Yes, sir. Q. And hâve been acquainted with him for how 
long? A. I couldn't say exactly, but it has been in the neighborhood of ten 
years. Q. Well, do you know anything about his ancestry? A. No, sir; no 
more than judging by his appearance, and about what he had told me previ- 
ously— that he was of pure blood. Q. I see that you make an affldavit in 
which you say he is of good moral character, and attached to the principles of 
the constitution of the United States. A. Well, I hâve known the man for a 
good while. Q. What reasons did you hâve for saying that he was attached 
to the principles of the constitution? What induced you to say that he was 
attached to the principles of the constitution of the United States? Did you 
hâve any intimation that he had any knowledge of the principles of the consti- 
tution of the United States? A. Not exactly, but I know the man. I know 
that he is a good man, and know that if, whatever the principles of the consti- 
tution of the United States might be, that he would uphold them if he knew 
what they were. Q. You say that you hâve known him for about ten years? 
A. In the neighborhood of ten years. Q. Has he been a peaceable citizen? 
A. Yes, sir; a very good man. Q. A hard-working citizen? A. Yes, sir. 
Q. Any children,— a man of family? A. A wife; no chiidren. Q. Do you 
know what his occupation has been? A. He has been working for the city a 
greater part of the time; that is, working on the ditches, cleaning the ditches 
and river. Q. A man of good moral character? A. Yes, sir. Q. A good, law- 
abiding citizen? A. Yes, sir; to a remarkable degree." 

Brief of T. M. Paschal: 

As a member of the committee to whom has been referred by the court the 
application of Kicardo Hodriguez, a citizen of the republic of Mexico, to be 
granted final letters of citizenship, for an opinion touching the eligiblity of the 
applicant under the constitution and laws of the United States and the testi- 
mony offered in support of said application, I beg leave to submit the follow- 
ing preparatory observations, vlews, and conclusions in the premises, the same 
having been formed and arrived at without previous conférence, consultation, 
or comparison with my associate brothers of the committee, deeming it more 
likely that conclusions thus independently reached would be more nearly cor- 
rect than would those actuated, more or less, by a désire for mère unanimity, 
such as preconcert usually inspires: 

I believe I speak within a record for officiai action and public and officiai 
utterance when I suggest to thls court that I realize the péril that confrohts 
the free republican institutions of our country by a loose, indiscriminate— în- 
deed, a criminally négligent— administration of our extraordinarily libéral and 
lenient naturalization laws. To say that the péril becomes more grave with 
each succeeding year is to afflrm that which must be apparent to every thought- 
ful, intelligent, and patriotlc citizen, natural or naturalized. In fact, under a 
System of government where the people make, interpret, and exécute the laws, 
their reasonable intelligence, éducation, and virtue are indispensable prerequi- 
sites to the préservation and transmission of civil llberty and republican insti- 
tutions. Patriotism, in its highest and truest sensé, in a republic, cannot exlst 
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unless resting securely upon thls trio of cardinal qualifies. It ls true that a 
low form, or germ, of patriotlsm, that leads primitive man to défend his home, 
however humble or rude, may exist, and, under a monarchy more or less 
absolute, would suffice, without the qualifies referred to, in so higli a degree, 
at least; but where wise and just laws are to be framed to-day, to meet the 
complex existing conditions of a mighty republic, and to-morrow must needs 
be modified or repealed, to meet still more complex industrial, économie, or 
political changes, and yet avoid a conflict with organic state or fédéral law, 
it will readily be conceded that no graver responsibility rests upon jurist, legis- 
lator, or citizen of that republic than to see to it, within thelr several sphères, 
that the greatest practicable amount of intelligence, éducation, and morality is 
diffused among those who are chargea with the tremendous responsibility of 
handing down to posterity, untarnished, our free institutions and best traditions, 
and, to this end, equally their duty to guard the "outer and inner door" of 
the sanctuary of American citizenship, lest those unworthy to wear It should 
enter. 

When our form of government is considered in connection with the duties 
and functions of citizenship therein, we will flnd a polar star by which we may 
be guided in our interprétation of every clause of our naturalization laws, 
where judicial interprétation, législative enactment, or diplomatie récognition 
bas left the same in doubt, if not in fact obnoxious to criticism. It is the right 
of each nation to establish the forms and requisites for the naturalization of 
aliens, and to détermine what acts must be done in order to acquire the new 
nationality. To flx the conditions in accordance with which an individual may 
be admitted to form part of a society cannot be the attribute of any power 
except the rules of such society, and it is, for the same reason, the natural and 
peeuliar privilège of each nation to point out who may be naturalized, and by 
what means. Martin's Oase, before Mixed Commission on Mexican & Ameri- 
can Claims Treaty of July 10, 1868. 

Citizenship may be acquired in one of the following ways, and no other: 
(1) By birth; (2) by compliance with our naturalization laws; (3) by consti- 
tutional amendment; (4) by collective naturalization, as where a country or 
province becomes incorporated in another country by conquest, cession, or free 
gift, and the treaty which ratines such annexation usually provides for allow- 
ing the résidents within the annexed territory a certain time within which to 
décide and take steps to préserve the nationality of hls origin, and thus to 
defeat naturalization by annexation. J. C. Bancroft Davis, 1 Phillimane 
Internat. Law, p. 382; Pasch. Ann. Const. p. 222; 13 Ops. Attys. Gen. 397, 
Akerman. Illustrations of naturalization collectively or by treaty are found 
in the cases of those who were boni in the colonies, or who resided hère prior 
to 1776, and who adhered to the cause of Independence. Again, in 1819 (Octo- 
ber 24th) the inhabitants of Florida who adhered to the United States, and 
remained in the country, were by treaty of that date made citizens. Ail per- 
sons who were citizens of Texas at the date of annexation, December 29, 1848, 
became citizens of the United States by virtue of collective naturalization 
effected by the act of that date. See [1871] 13 Ops. Attys. Gen. 397, Akerman. 
So, likewise, were the citizens of California and other territory acquired by 
the treaty of Guadalupe-Hidalgo on the 2d of February, 1848, and who re- 
mained and adhered to the United States (McKinney v. Saviego, 18 How. 239); 
and again, in 1854, ail the Mexican citizens, inhabitants of Arizona, who ad- 
hered to and remained in the United States (10 Stat. 1035, art. 5); and, finally, 
ail the free white or European inhabitants of Louisiana, and the créoles, of 
native birth, residing there at the time of the purchase from Napoléon First, and 
who remained in and adhered to the United States, and the descendants of ail 
such were, by the treaty of April 30, A. D. 1803, made citizens (8 Stat. 202, art. 
3). Nationality obtained in this manner, said the arbitrator, must be as sound 
and valid as that procured by individual spécifie compliance with the natural- 
ization laws. In re Gaietés Marnot v. Spain, United States and Spanish Com- 
mission under Agreement of February 12, 1871. 

While it seems to be true that no treaty exists (that of 1868 having been 
rescinded, under notice from Mexico) by virtue of which the applicant may 
elaim the right or privilège to become naturalized, yet thèse illustrations and 
authorities, together with others equally cogent, are of great importance as 



340 81 FEDERAL REPORTEE. 

to the mata question whlch Is at Issue In this case, vlz. as to the ellgibility of 
the applicaht for naturalization, beeause of the ethnological feature involved 
in the case, or, in other words, beeause he is not a "white" man, and appar- 
ently belongs to the Indian or red race (nations of North and South America), 
and as going to show what interprétation or construction was placed upon our 
naturalization laws by the treaty-rnaking power of the government, confessedly, 
as to a large class of inhabitants iheorporated in our country by annexation, 
treaty, or purchase, and who were not, in the strict and narrow meaning of 
the term, of the white, or Oaueasian, race. 

The cases of In re Ah Yup, 5 Sawy. 155, 1 Fed. Cas. 223, and In re Camille, 
6 Fed. 256, hâve been cited, and are strongly relied on in support of the proposi- 
tion that the white, or Caueasian, and negro, or African, race, alone are 
eligible to citizenship under the statute of February 18, 1875. In the former 
(which ls much the ablest and best-considered case of the two) this principle 
is not asserted by Implication, much less distinctly enumerated, but the déci- 
sion is clear and emphatic that the Chinese or Mongolian was intended ex- 
pressly to be exeluded by congress when the whole question was under dis- 
cussion, in 1869-70, on Senator Sumner's amendment to strike out the word 
"white" from the naturalization law, that had been omitted after the adop- 
tion of the thirteenth and fourteenth amendments, and subsequently inserted 
under the revision of the statutes : by section 2169 of the act last above referred 
to. The debates attending the passage of an act are, by well-settled canons 
of construction, an infallible guide to détermine the législative Intent; and 
thèse leave no shadow of doubt touching the race that was intended to be denied 
the boon of American citizenship, and what was the motive that prompted 
the American congress to deny that privilège to that race,— unquestionably the 
same that actuated the congress to insert the word "white" in the flrst instance, 
viz. the fear of interférence with the unrestricted opération of slavery, by 
giving the large number of Africans that were then being imported an oppor- 
tunity to become American citizens. So it refused to strike out the word 
"white," even to allow the negro the benefit of citizenship,— the most natural 
mode,— but decided, by separate provision, that the naturalization laws should 
apply to Africans and persons of African deseent. The fear of Mongolian citi- 
zenship arose from considérations of the highest national policy. That race 
was not only alien in. color, but was, in ail things that render possible a sound 
citizenship, the very antipodes of the Anglo-Saxon or even native 'American 
races. His total Inability to assimilate with our people in their laws, customs, 
institutions, or religion, or even to suffer his acquisitions to go into the gênerai 
store of national prosperity; his idol worship; his mode of living; his very vices; 
and, lastly, thé countless myriads who stood "hoverlng on the shores of the 
Chinese waters, ready and anxious to swarm upon us, like the Goths and 
Huns upon ancient Rome,— were a menace that It would hâve Deen unpatriotic 
and unwise In the extrême to hâve disregarded; and yet, when the word 
"white" was flrst inserted, no such danger confronted us, nor was anticipated, 
and it was solély intended to meet the then solely existing danger or evil of 
African citizenship, possibly of the numerous trlbes of Indians in their wild or 
tribal state. The term "Caueasian," while used and commonly understood 
to embrace only the white races, is now abandoned by ail acknowledged writers 
on ethnology as too re'stricted a term to embrace ail those races who flrst 
peopled and flourished on the shores of the Mediterranean, and erroneously sup- 
posed to be a pure Caueasian stock. The term now applied is "Mediter- 
raneans." Thèse are now scattered over the whole world, and, as a species, 
hâve no equal, physically or mentaliy. The skin is, as a rule, of a light color, 
but appears in ail tinges from pure white or a ruddy white, through yellow and 
yellow brown, to dark and even black brown. Their species are divided into 
four races, connected only by the roots. Two of thèse races, the Basques and 
Caucasians, are represented by only very small remnants. The Basques for- 
merly inhabited the whole of Spain and south of France, but now dwell near 
the northern coast of Spain, at the foot of the Bay of Biscay. The Aztee, In- 
dian, or copper-colored races hâve been for over 350 years amalgamating, as- 
similating, and incorporated with the Spanish and Basque stock who subju- 
gated thèse original peoples. Their tribal or wild state has been for centuries 
abandoned. Under most adverse conditions, they hâve displayed an ability 
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to advance modem Christian civilisation along the Unes of lts best traditions,— 
truly remarkable when those conditions are considered. The flrst really great 
step forward and blow struck for liberty and free government in Mexico was 
by Hidalgo and Inanez, both of pure Indian or Aztec stock; and to-day one of 
the most enlightened, progressive, and ablest rulers of this or any other âge 
occupies the presidential chair, in whose veins runs more of the Aztec or 
Indian strain than of the Spanlsh or Oaucasian. Thèse instances, however, 
can be multiplied beyond number. What is true of the ability and aptitude 
of the Aztec or native races of Mexico to assimilate the ideas in government, 
morals, progress, political economy, social and domestic régulations, and, above 
ail, our religious codes, is equally true of many of the races of North American 
Indians. If the American people, as a whole, hâve faith, as they do, that in 
time the African or negro will prove to be a stock on which can be grafted an 
excellent, if not the best, type of American citizenship, surely the évidences are 
not wanting that equal or greater possibilities exist in a race who, in religion, 
war, statesmanship, letters, science, music, art, painting, hâve shown so many 
and such conspicuous examples. Add to this the fact that no légal barriers 
exist to the union or mingling of the whites of either country and native 
Mexlcan races, and the further fact that, among the comparatively few who 
might seek citizenship, not a sufficient number apply to make any appréciable 
effect upon our institutions as a nation, and it will be conceded that no analogy 
exists, in the very fundamental nature of things, between the exclusion of 
the Mongolian and the proposition to exclude a citizen of Mexico, not living in 
a wlld or tribal state, and who for many years has resided among us, subject 
and obedient to our laws. In my judgment, the highest test, looking to the 
préservation and transmission of civil liberty and free republican institutions, 
that can and that ought to be applied to races, — other than the Mongolian, 
whose ineligibility is settled,— of their eligibility to American citizenship, is 
stated In the pregnant lariguage of the statute itself, viz. that "he is a man 
of good moral character, and that he is attached to the principles of the con- 
stitution of the United States, and that he is well disposed to the good order 
and happiness of the same." "* * * In thèse words are written the whole 
law and the prophets." This involves a reasonable and fair knowledge of the 
gênerai outlines of our form of government and republican institutions; i. e. 
the right of trial by jury, élective franchise, subordination of the military to 
the civil authority, immunity from search, seizure, attainder, or confiscation, 
save as authorized by law. It involves intelligence to that extent, for how, 
otherwise, could the applicant swear to an attachment to what he Is ignorant 
of, or be well disposed to the good order and happiness of a country, the rudi- 
ments of whose institutions he was densely ignorant of? It is admitted that 
the Oase of Camille, before referred to, is in point adversely to the eligibility 
of an Indian; but it is respectfully submitted that the case bears not the 
slightest évidence of having been well considered, and abounds In inaccuracies 
as well. For instance, it avers that the court, in Ah Yup's Oase, before alluded 
to, declared that "the words 'white person,' as used in the naturalization laws, 
mean a person of the Caucaslan race," etc. That case (Ah Yup) simply décides 
that a Mongolian is inéligible, and eoncludes as follows: "It was intended to 
exclude some classes, and, as ail white aliens and those of the African race 
are entitled to naturalization under other words, It is diffîcult to perceive whom 
it could exclude, unless it be the Chlnese." Again, the learned judge wholly 
and erroneously ignores the accurate and restricted sensé in which the term 
"Oaucasian" is used by ethnologists, when he says: "One using the term 
'white person' would intend a person of the Oaucasian race." The most serious 
crlticism, however, to which that décision Is obnoxious, and that which to 
my mind discloses the fact that the learned judge fully realized that the con- 
struction which he gave, and faneied had been given also by Judge Sawyer, 
in Re Ah Yup, had led to an illogical and most inconsistent conclusion, is 
shown by the following language: "From the flrst, our naturalization laws 
only applied to the people who had settled the country,— the Europeans or white 
race, — and so remained until 1870, when, under the pro-negro feeling, gener- 
ated and Inflamed by the war with the Southern states, and its political consé- 
quences, congress was driven at once to the other extrême, and opened thl 
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door, not only to persons of African descent, but to ail those of 'African nativ- 
ity,' thereby offering the boon of American citizenship to the comparatively 
savage and strange inhabitants of the 'Dark Continent,' while withholding it 
from the intermediate and much better qualifled red and yellow races." The 
court then assumes that this "inconsistency" was due to congress indulging in 
"buncombe," and being under no appréhension that the natives of Africa would 
avail themselves of the "boon"; but it is respectfully submitted that thèse are 
violent assumptions to excuse or assume so grave inconsistency. 

In Elk v. Wilkins, 112 TJ. S. 94, 5 Sup. Ct 41, a very elaborate, learned, 
and able présentation of some of the questions we hâve been considering is 
rnade by the suprême court of the United States, Justice Gray delivering the 
opinion. In that case, Elk sued Wilkins, registrar, for refusing to régis ter 
him as a voter in Omaha. He alleged that ne had "severed his tribal relations 
with the Indian tribe to which he belonged," and "had fully and completely 
surrendered himself to the jurisdiction of the United States," and declared 
that, by virtue of the fourteenth amendment (he having been born in the 
United States), he was a citizen of the United States, and entitled to the rights 
and privilèges of a citizen. A demurrer to the pétition was sustained. Plain- 
tiff electing to stand by his pleadings, a writ of error was sued out. I do not 
deem it necessary, for the purposes of this discussion, to follow that opinion 
throughout its lengthy reasoning, because It Is wholly unnecessary to a clear 
perception of the proposition upon which this case turns, but I will only quote 
such portions as will substantiate and enforce those propositions, and the in- 
évitable déductions therefrom, which are: (1) That the word "white" was in- 
serted in our naturalization laws in the beginning wholly to exclude the negro 
from citizenship. (2) It was subsequently omitted when danger from this 
source no longer existed. (3) It was inserted again when the laws were re- 
vised, when the new danger from hordes of Mongolians on our Pacific border 
confronted us; and (4) when political conditions seemed, in the opinion of the 
party in power, to demand tt, the amendment to strike it out was defeated 
expressly to exclude that race, and the African was specially excepted from its 
opérations, from which we deduce the following: That the question of eligi- 
bility of an Indian dépends not on his color; but (1) whether there are trèaty 
stipulations that make him a citizen, or by compliance with some of its provi- 
sions he may become one; or (2) whether he has abandoned his tribal rela- 
tions, and become subject to the jurisdiction of the United States, and been 
recognized and accepted by the state or United States as such, and makes ap- 
plication under our law to be naturalized. 

We think we might safely rest the case with the ethnological question before 
referred to, as to the strictly proper classification of the descendant of an ab- 
original inhabitant of Mexico, whose ancestors had been, politically and reli- 
giously, incorporated for over 300 years with one of the proudest, finest, and 
purest scions of the true Oaucasian race,-~the Spaniards and their fellow 
countrymen, the Basques,— during which time even their very language has 
been lost, and their blood so freely intermingled with the pure stock of either 
that the fair, blue-eyed Castillan, or tawny, low-browed, straight coarse haired 
Aztec, is seldom met with. One might as well affirm, almost, that prior to 
the restoration of Alsace and Lorraine to the Fatherland, from which they had 
been forcibly torn 300 years before, those provinces were aught else but French 
in any essential particular. As well say the Normans left no indelible impress 
or modification upon the laws, customs, religion, and institutions of the Saxons. 
AU history points with unerring Angers to the inévitable fading away of every 
lesser and rader form of civilization when brought in contact with that great 
dominant Latin race, whether Csesar, Charlemagne, Columbus, Cortez, Pizarro. 
or Napoléon marched at the head of their conquering légions, as it points with 
equal unerring certainty to the fact that the Anglo-Saxon has carried his lan- 
guage, his laws, his customs, his progress, and his institutions to every quarter 
of the globe where floats his flag. I repeat, I think it might be safely left to 
the broad principles involved in thèse considérations, rather than to a hair- 
splitting, technical, and meaningless considération of who are meant by "white 
people," save such as we know are excluded by express judicial interprétation 
and législative intent, and those expressly declared to be excepted from that 
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Interprétation. The splrit of the law must be présent, whatever may be lts 
letter, else we may hâve no flavor in lts méat, or saving grâce in it. 

But, reeurring to the décision last alluded to, the court says (page 100, 112 
TJ. S., and page 45, 5 Sup. Ot): "Chief Justice Taney, in the passage cited for 
the plaintiff from his opinion in Scott v. Sandford, 19 How. 393-404, did not 
affirm or imply that either the Indian tribes or individual members of those 
tribes had the right, beyond other foreigners, to become citizens of their own 
will, without being naturalized by the United States. His words were: 'They 
(thé Indian tribes) may, without doubt, like the subjects of any foreign gov- 
ernment, be naturalized by the authority of congress, and become citizens of 
the state and of the United States; and if an individual should leave his nation 
or tribe, and take up his abode among the white population, ne would be enti- 
tled to ail the rights and privilèges which would belong to an immigrant from 
any other foreign people.' " Again, on same page, the court says: "The alien 
and dépendent condition of the members of the Indian tribes could not be put 
off at their own will, without the action or assent of the United States," and lt 
Is this reason— i. e. failure to recogriize in some manner, by the state or United 
States, this act of subjection to its authority or jurisdiction— that was the basis 
of the court's action in sustaining the demurrer to the plaintiffs pétition. They 
were never deemed citizens of the United States except under explicit provi- 
sion of treaty or statute to that effeet, either declaring a certain tribe, or such 
members of it as chose to remain behind on the removal of the tribe westward, 
to be citizens, or authorizing individuals of particular tribes to become citizens 
on applications to a court of the United States for natnralization and satis- 
factory prbof of fitness for civilized life. See, for examples of which, treaties, 
in 1817 and 1835, with Oherokees, and, in 1820, 1S25, 1830, with Choctaws; 
Wilson v. Wall, 6 Wall. 88: Ops. Attys. Gen., Taney; Karrahoo v. Adams, 
1 Dill. 344, 346, Fed. Cas. No. 7,614; Acts Cong. March 3, 1839, c. 83, § 7, 
concerning Brothertown Indlans; and other authorities there cited. The court 
further says that, though plaintiff allèges that he had fully and completely 
surrendered himself to the jurisdiction of the United States, he does not allège 
that the United States accepted Ws surrender, or that he has ever been nat- 
uralized or taxed, or in any manner recognized or treated as a citizen by the 
state or by the United States. I apprehend that the converse of this propo- 
sition would be that, had this allégation been made by Elk, his right to eitizen- 
ship would not hâve been questioned by the court, regardless of his eolor. 

Is there, then, anything in the law, or In this décision, or in the underlying 
reasons therefor, which raises a presumption or inference that while an Indian 
born hère may be naturalized or otherwise become a citizen, despite his color, 
yet, if he be born in Mexico, South America, or Canada, he is inéligible on 
that account? I confess I see no shadow of reason for any such assumption, 
either in the law in lts underlying principles, or in the conditions that con- 
front the country to-day. Every danger, real or imaginary (and I concède that 
there is a serious danger to our institutions from the loose and indiscriminate 
administration of our naturalization laws), can be amply remedied by a sensi- 
ble, logical, and yet plain, interprétation of their several provisions, and a 
rigid enforcement of them, without such an illogical one as is sought in this 
instance. That interprétation has been outlined in the flrst stages of this opin- 
ion. There is no shadow of a doubt that the safety and welfare of our gov- 
ernment, its people and institutions, dépend largely on those chargea with 
granting citizenship, whether by treaty, constitutional amendment, législative 
enactment, or through the médium of the courts, to see to lt that ail who 
seek admission to our political family should hâve a fair knowledge or under- 
standing of our form of government, its basic structure and underlying princi- 
ples. as hereinbefore specifled, of his gênerai rights, duties, and privilèges as 
a citizen. If it be contended that to acquire even that rudimentary knowledge 
would involve several years of study, reading, or observation, and perhaps 
more or less knowledge of the English language, I reply: (1) The American 
youth. though generally of rare intelligence and clear perceptions and knowl- 
edge upon this and kindred subjects, Is denied the right to vote, hold office, 
or sit on a jury, before he is 21 years old; (2) that a man born hère has the 
advantage of inherited love of the country, its traditions and institutions, ail 
of which must take time to acquire by one raised to manhood under another 
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flag, other laws, customs, and tles of a numberless character. Can he com- 
plain justly, then, that before we exact hls allegiance in war, and trust to 
his w}sdom in peace, to assist us in framing laws that hâve taken centuries to 
crystâllize, and to préserve and transmit our sacred traditions and free insti- 
tutions to posterity,— in short, to help govern this great people,— he shall, at 
least, hâve a fair knowledge of thèse principles which he is swearing to sup- 
port, and that he is attached to? Shall we suffer him to take a meaningless 
oath? Is it unfair to insist that he shall stand in this respect approximately 
where the great mass of native-born American youths stand before they — our 
sons and brothers— are suffered to participate in gov emmental affairs? Tens 
of thousands of citizens of Texas are excluded from jury service under our 
educational qualifications. The civil service rules exclude hundreds of thou- 
sands of bright, brainy, deserving American youths and maidens from lucrative 
and needful employment, ail of which require a fair knowledge of geography, 
history, mathematics, our form of government and its gênerai principles, and 
yet good citizens rejoice at the placing of our governmental affairs on a higher 
plane th'an heretofore. So self -évident do thèse propositions appear to my mind 
that I am tempted to déclare that no patriotic American citizen of barely 
average Intelligence, whether native born or naturalized, will raise a voice in 
opposition thereto. Whence, then, cornes the protest when the voice of sturdy 
American patriotism is lifted in warning to his fellow countrymen to check the 
evils alluded to? From the polltical trickster and démagogue alone. 

If the reasoning herein is sound, the conclusion is inévitable that the ap- 
plicant, Rodriguez, admitting that he ls clearly shown by the testimony to be 
of Indian origin or extraction, of whole or part blood, but conceding that he 
has severed his tribal relations, and is a citizen of Mexico, is eligible; but, so 
far as the évidence discloses ( it does not appear. to my mind that he has even 
a fairly approximate knowledge of the form or gênerai structure of our gov- 
ernment, of any of the rights, duties, or privilèges of a citizen thereof, and 
hence it is impossible for him to swear either intelligently or conscientiously 
that he is "attached to the principles of the constitution" of the United States, 
or "well disposed to its good order and happiness." This, however, is a fact 
upon which the court must be "satisfied," in the language of the statute, and 
the degree of intelligence that ls requisite is a question that must appeal to 
the individual judgment of the judge. 

I beg to express my regret that, owing to absence due in part to sickness in 
my family, to a futile effort to obtain originals of debates, treatises, reports, 
and documents that bear on the question involved, much of the time allotted 
by the court has slipped away; and I hâve at last been unable to systematize 
and présent in a logical manner such observations and conclusions as I hâve 
reached, not even tq make a redraft of them, to eliminate répétitions, or ren- 
der more perspicuous that which I fear has been often somewhat crudely ex- 
pressed; but my object has rather been to attack the apparent and too literal 
interprétation of the law,— its raison d'être, — and merely to quote authorities 
in so far as they clearly bore on this phase, of the question, and to invoke the 
court's serious and thoughtful considération of that which it seems to me 
beyond cavil to be the great pivotai point upon which the admission to Ameri- 
can citizenship should dépend, feeling confident that the trained légal mind 
of the court will as quickly grasp any suggestions worthy of its attention, 
though déficient in grâce, élégance, or force of expression, and even segregated 
from their logical or proper séquence, as though ail had been pearls of thought 
strung in their proper proportion. Ail of which is respectfully submitted. 

Brief of Mqyd iMcGowp: 

The facts succinctly are: (1) Ricardo Rodriguez filed, in accordance with 
the law, his déclaration of intention to become a citizen of the United States 
of Ameriea, on the 25th day of January, A. D. 1893, with Thad W. Smith, 
county clerk Bexar côunty, Tex. In this déclaration it is shown that he 
was then 35 years of âge,. a natural-born subject of Mexico, born in Villa de 
Hijules, and arrived in Port Laredo February 15, 1883. (2) His application 
for final papers was filed in the United States circuit court, in and for the 
Western district of Texas, at San Antonio, on May 11, 1896, and was' in due 
form. Accompanying this application are the affldavits of L. G. Peck and 
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Lorenzo Galvan, to the effect that the applicant has resided in the United 
States for more than five years, and has behaved as a man of good moral char- 
acter, is attached to the principles of the constitution of the United States, and 
is well disposed to the good order and happiness of the same. (3) At the hear- 
ing of thls application it was proved that the applicant was born in Ojueles, 
Mex., and had been there and in Lampasos, Mex., prior to coming to San 

Antonio, Tex., some 13 years ago. His father's name was Rodriguez, 

and his mqther's name was Petra Hernandez. They were both born and lived 
near Ojueles, in the state of Guanajuato, Mex. They were of Mexican parent- 
age, and ne never heard of them speaking any other language, or of having 
corne from any other country. His parents told him he was a Mexican. The 
applicant stated that he wished to become a citizen of the United States, 
because he lived hère. He knew nothing about the constitution or laws of 
the United States, nor did he know how it was governed, nor eould he read 
or write in any language. He knew the name of the président of Mexico, 
having seen his picture. He did not know the name of the président of the 
United States. He believed that Texas was a state, but did not know the 
name of the governor. He stated he was a pure-blooded Mexican, having 
nèither Spanish nor African blood In him. The applicant has dark eyes, 
straight, black hair, chocolaté brown skin, and high cheek bones. 

The conditions to naturalization are: (1) The constitution (article 1, § 8, cl. 4) 
gives to congress the power "to establish an uniform rule of naturalization" ; 
and section 2165, Rev. St. U. S., déclares: "An alien, being a free white per- 
son, may be admltted to become a citizen of the United States in the follow- 
ing manner, and not otherwise": (1) By déclaration of his intention, etc. (2) 
By declaring his support of the constitution, etc. (3) By proving flve years' 
résidence, etc., moral character, attachment to the principles of the constitu- 
tion of the United States, and well disposed to the good order and happiness 
of the same. Section 2169, Id., déclares: "The provisions of this title shall 
apply to aliens (being free white persons, and to aliens) of African nativity, 
and to persons of African descent." 18 Stat. 318 (Act Feb. 18, 1875). 

Application of the Requirements to the Facts In This Case. 

The applicant has complled with ail the requirements, and is entitled to eiti- 
zenship, unless defeated: (1) Because he is not a free white person; (2) be- 
cause of his ignorance of the principles of the constitution of the United States 
of America. In re Kanaka Niaa (Utah) 21 Pac. 994. The amendment of 
1875, limiting the right of naturalization to free white persons (and Africans. 
not involved in this case), restored the restrictions found in the old statutes, 
Thèse words must be held to hâve their natural and ordinary meaning, and, 
fortunately, we are not left in doubt as to their significance, for this statute 
has corne under repeated judicial scrutiny, and thèse words are definitely con- 
strued. On April 29, 1878, in the case of In re Ah Yup, 1 Fed. Cas. 223, 
Mr. Justice Sawyer said: "As ordinarily used in the United States, one would 
scarcely fail to understand that the party employing the words 'white person' 
would intend a person of the Caucasian race." On November 2, 1880, in the 
case of In re Camille, Mr. Justice Deady, 6 Fed. 256, after quoting from the 
opinion in the Ah Yup Case, used this language: "In ail classification of man- 
kind hitherto color has been a controlling circumstance, and for this reason 
Indians hâve never, ethnologically, been considered white persons, nor in- 
cluded in any such désignation. From the first our naturalization laws only 
applied to the people who had settled the country, the European or white race." 
And thèse cases were approved by Mr. Chief Justice Zane, of the suprême 
court of Utah, on June 7, 1889, in the Case of Kanaka Nian, a native of 
Hawaii, reported 21 Pac. 993. Mr. Justice Coït, on June 24, 1894, in the case 
of In re Saito, a Japanese, reported in 62 Fed. 126, said: "Thèse words wero 
incorporated in the naturalization laws as early as 1802. At that time the 
country was inhabited by three races: The Caucasian, or white, race; the 
negro, or black, race; and the American, or red, race. It is reasonable. 
therefore, to infer that when congress, in designating the class of persons who 
could be naturalized, inserted the qualifying word 'white,' it intended to ex- 
clude from the privilège of eitizenship ail alien races except the Caucasian." 
In the Déportation Cases, 149 U. S. 698, 13 Sup. Ct. 1016, the Ah Yup and 
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several of the above cases are eited with approval by the United States suprême 
court. See, also, U. S. v. Perryman, 100 U. S. 235; Lynch v. Clarke, 1 Sandf. 
Ch. 583; Chirac v. Chirac, 2 Wheat. 259; Elk v. Wilkins, 112 U. S. 94, 5 Sup. 
Ct 41; Nevada v. Ah Chew, 16 Nev. 50; 9 and 13 Ops. Attys. Gen.; 5 Myer,' 
Fed. Dec. "Citizenship," 829 (1 Fed. Cas. 223); U. S. v. Rhodes, 1 Abb. (U. S.) 
28, 27 Fed. Cas. 785. Thèse latter authorities we hâve not examined. U. S. 
v. Ritchie, 17 How. 525, is an interesting case, showlng who are citizens of 
Mexico. Its population is composed of several races. 

Under thèse authorities, the applicant Is not entitled to naturalization, unless 
he ls of a Caucaslan, or white, race. His appearance indicates that ne is a 
descendant of the original races of Mexico. To détermine to what races thèse 
people belong, we hâve examined the following authorities: According to E. B. 
Tylor, author of the article on "Anthropology," in 2 Enc. Brit p. 111, the 
popular terms describing white, yellow, brown, and black races, which often 
■occur in ancient writings, are still used. But, for scientific purposes, greater 
accuracy is requlred. This is obtained by Dr. Brocas' table, by which "the 
varieties of the human skln may be followed from the fairest hue of the 
Swede, and the darker tint of the Provençal, to the withered leaf brown of the 
Hottentot, the chocolaté brown of the Mexican, and the brown black of the 
West African." In discussing Blumenbach's division (Caucasian and Malay), 

he says: "The ill-chosen name of 'Caucasian,' used by B to dénote what 

may be called 'white men,' is still current. It brings into one race peoples 
such as the Arabs and Swedes, althôugh thèse are scarcely lessi différent than 
the Americans and Malays." By "Americans" hère ls meant the aborigines of 
thls continent, who clearly, In his opinion, constitute a distinctive race from 
the Oaucasians, or whites. 

It seems, then, that, by the scientific classification, the applicant is not a 
white person. He certainly is not in the sensé in which thèse words are com- 
monly used and understood In the every-day life of our people. Hence, under 
the rule placlng the burden upon the applicant to show his eligibility to citi- 
zenship, we are of the opinion that his application ought to be refused. And, 
incidentally, we are of the opinion that, if he were a white person, his utter 
ignorance of the principles of our constitution would defeat his application. 

Brief of A. J. Evans: 

Admitted and proven facts: Applicant ls a native-born person of Mexico, 
38 years old, and of pure Aztec or Indian race, one of the races found in 
Mexico when conquered by Cortez, in 1519; came to the United States before 
1883, and in that year made his first déclaration of intention, and now offers 
his final déclaration, in due form of law, and supports his déclaration by two 
witnesses. 

As a friend of the court, I challenge the right of the applicant to become a 
citizen of the United States, on the ground that he is not a man or person enti- 
tled to be naturalized under the laws of the United States. Laws Cong. "To 
establish an uniform rule of naturalization." Const. U. S. art. 1, § 8, cl. 4. "That 
any alien (being a f ree white person) may be admitted to become a citizen of the 
United States, or any of them, on the following conditions, and not otherwise." 
Act April 14, 1802. The act of July 17, 1862, extended naturalization to soldiers 
in the army and navy, but did not otherwise change the law. "The provisions 
of this title ["Naturalization"] shall apply to aliens (being free white persons), 
and to aliens of African nativity, and to persons of African descent." Act 
i870. The above are the acts of congress in force on the subjeet; and if the 
applicant is an alien, and a free white person, or of African nativity or descent, 
then he is entitled to naturalization. It is eonfessed that he is an alien, but 
it is denied that he is a "white person," in the eyes of the acts of congress, or 
an African, or of African descent. The applicant Is a native Mexican. Mr. 
Dana, in his American Encyclopedia, published in 1876 and 1881, says: "The 
population of Mexico comprises about six million Indians of unmixed blood. 
nearly one-half of whom are nomadic savage tribes of the mountain districts 
of the north; about five million whites or créoles, chiefly descended from the 
early Spanish colonists; perhaps twenty-five thousand Africans or hybrids, 
possessing some negro blood, whether mixed with the European or the Indian 
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élément; and the Mestizos, or half-breeds, derlved from the miion of the 
whites and Indians." "Of the Indians, there are thirty-flve tribes," etc. 

Now, it is clear from the évidence of Mr. Fisk in this case, and from the 
appearance of the applicant, that ne is one of the 6,000,000 Indians of unmixed 
blood, named above, and most probably a member of one of the 35 tribes above. 
If so. is ne a "white person"? If an Indian, he cannot be naturalized. Elk 
v. Wilkins, 112 U. S. 94, 5 Sup. Ct. 41; Eev. St. U. S. § 2169. "This section 
does not include Indians." See 7 Ops. Attys. Gen. p. 746; In re Camille, 
6 Sawy. 541, 6 Fed. 256; 2 Kent, Comm. p. 72; Lynch v. Clarke, 1 Sandf. Ch. 
583; 9 Ops. Attys. Gen. 373. Something bas been said about naturalization 
or extending the right of naturalization by treaty. I opine no treaty can 
be found with Mexico that makes her citizens citizens of the United States, 
or that extends to her citizens the rignts of naturalization when they corne to 
the United States, for the simple and cogent reason that the power of natural- 
ization is in congress, and not in the treaty-making power; i. e. the président 
and the senate. Judge Deady, in a single sentence in the case above cited (In 
re Camille), settles that question when he says: "The power to say when and 
under what circumstances aliens may become citizens belongs to congress." 
The last act of congress on the subjeot, that of adding the African and his de- 
scendants "to free white persons," was passed In 1870, and I know of no treaty 
with Mexico since that date affecting our naturalization laws. If such a treaty 
did exist before that date, It is wiped out by the act of 1870, which covers the 
whole ground. The most probable aecount of the origin of the aborigines of 
Mexico is that they are of Asiatic or Mongolian descent, and "crossed from 
Asia to America by a chain of islands, which in the remote âges stretched at 
the north from the shores of the eastern to those of the western continent." 
11 Dana, Am. Bnc. art. "Mexico." The questions hère raised hâve no political 
significance whatever, for the reason that the state of Texas, in her sovereign 
capacity, détermines who shall or shall not vote, and Texas, if she chooses, can 
make the wildest Indian of Mexico a voter upon one hour's arrivai. 

Brief of T. J. McMinn: 

Mexicans eligible: (1) Zavala and other patriots; (2) sons, descendants of 
patriots; (3) Mexicans, résidents on Independence Day; (4) descendants of 
such résidents; (5) Spanish, Caucasian Mexican citizens. Mexicans inéligible: 
Excepting above, ail Mexicans. Because, flrst, the Texas révolution was 
fought to get rid of the "Mexican people," who, In the déclaration of independ- 
ence, were declared to be "unflt to be free, and incapable of self-government." 
See Déclaration of Independence. Because, second, at the flrst convention, in 
1835, it was held that "ail free whites and Mexicans opposed to central govern- 
ment" should vote. See Brown's Hist. Tex. 445. Because, third, Sam Hous- 
ton wrote to Gov. Smith, January 17, 1836: "I hâve no confidence in them." 
Because, fourth, the Mexican, a genuine Mexican, is an Indian, a Mexican 
Indian: and Indians are inéligible. Nevada v. Ah Chew, 16 Nev. 50, 61; 
1 Internat. Dig. pp. 344-568; 9 Ops. Attys. Gen. p. 356, Black; Bev. St, U. S. 
§ 2169; In re Ah Yup, Myer, Fed. Dec. "Citizenship," p. 829, 1 Fed. Cas. 
223; In re Camille, 5 Myer, Fed. Dec. 827, 6 Fed. 256; In re Kanaka Nian 
tUtah) 21 Pac. 993. Because, flfth, it was not ever politically contemplated 
by the United States that Mexicans should become citizens. Opponents of the 
Mexican war in congress chargea the Democrats with the Intention of intro- 
ducing to citizenshp a foreign, alien, and antagonistic class of people, incapable 
of self-government. Senator McDuffie denied that charge. Globe, vol. 14, 
p. 335. And H. S, Foote, answering Dayton, said: "No sane man of practical 
intellect would think of intrusting them [Mexicans and Indians] with American 
citizenship." Globe, vol. 19, p. 127. John O. Calhoun said, January 4, 1848: 
They "were Incompétent to become Republicans." "They cannot govern them- 
selves. Shall they govern us?" Sam Houston (1850), in the senate, said: 
"A proposition to extend suffrage to Mexicans would involve the greatest 
responsibilities." Because, sixth, the treaty of Guadalupe-Hidalgo excludes the 
Mexicans, and was so understood by Mexican diplomatists. See Extr. Sess. 
Senate, pp. 19-27. The proposition and désire of Mexico, not accepted by 
United States, is found on page 48. Letter sent to Buchanan (page 171) ex- 
presses fear of those people becoming citizens. See Mex. Project, pp. 341-343. 
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MAXEY, District Judge, after stating the case, delivered the fol- 
lowing opinion: 

Becognizing the delicacy and gravity of the question which the 
présent application involves, it was thought advisable to obtain the 
views of several members of the bar as to the proper construction of 
that clause of the naturalization statute which the court is called 
upon to consider and construe. With that object in view, the court 
addressed letters to Mr. T. M. Paschal and Mr. Floyd McGown, inelos- 
ing therewith copies of the papers and testimony on file. Grenerously 
responding to the wish of the court, thèse gentlemen hâve submitted 
able and interesting briefs, which hâve received, together with those 
of Mr. Evans ànd Mr. McMinn, the attentive considération which the 
nature of the case and importance of the question demand. And the 
court now desires to express its acknowledgments to ail counsel ap- 
pearing in the case for the valuable aid thus rendered. 

Thé applicant, a citizen by birth of the republic of Mexico, desires 
to avail himself of the inhérent right of expatriation, and to invest 
himself with the rights and privilèges pertaining to citizenship of 
our country. Although 49 years hâve elapsed since the negotiation 
of the treaty of Guadalupe-Hidalgo, which greatly increased our terri- 
torial area, and incorporated many thousands of Mexicans into our 
common citizenship, as will be hereinafter shown, the question of the 
individual naturalization of a Mexican citizen is now for the flrst time, 
so far as the court is advised, submitted for judicial détermination. 
To the question, why may not he be naturalized under the laws of 
congress? it is replied that by section 2169 of the Revised Stntutes 
it is provided: "The provisions of this title shall apply to aliens (be- 
ing free white pèrsons, and to aliens) of African nativity, and to per- 
sons of African descent." The contention is that, by the letter ftf 
the statute, a Mexican citizen, answering to the description of the 
applicant, is, because of his color, denied the right to become a citizen 
of the United States by naturalization; and, in support of this 
view, the f ollowing authorities are relied upon : In re Ah Yup (de- 
cided by Judge Sawyer in 1878) 5 Sawy. 155, 1 Fed. Cas. 223 ; In re 
Camille (decided by Judge Deady in 1880) 6 Fed. 256; In re Kanaka 
INian (decided by the suprême court of Utah in 1889) 21 Pac. 993; In 
re Saito (decided by Judge Coït in 1894) 62 Fed. 126; and 2 Kent, 
Comm. 73, where the learned chancelier expresses a doubt in thèse 
words: 

"Perhaps there might be dlfflculties also as to the copper-colorefl natives 
of America, or the yellow or tawny races of Asiatics, and It may well be 
doubted whether any of them are white persons, within the purview of the 
law." 

Of the four cases above cited, In re Ah Yup is the flrst in point of 
time, and the leading one. The four applications were denied, Ah 
Yup being a native of China, Camille a native of British Columbia, 
and of half Indian and half white blood, Nian a native of the Ha- 
waiian Islands, whose ancestors were Kanakas, and Saito a native 
of Japan. When the Case of Ah Yup was decided, the Chinese ques- 
tion was flagrant on the Pacific slope, and Judge Sawyer seemed to 
think, predicating his conclusion upon the debates in congress, that 
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the purpose of the amendment extending the right of naturalization 
to Africans and persong of African descent was to exclude Chinese 
from the benefits of naturalization. To quote his own language: 

"Many other senators spoke pro and con on the question, this being the 
point of the contest, and thèse extracts being fair examples of the opposing 
opinions. * * * It was finally defeated [the amendment to strike the word 
"white" from the naturalization laws]; and the, amendment cited, extending 
the right of naturalization to the African only, was adopted. It is clear 
from thèse proceedings that congress retained the word 'white' in the natural- 
ization laws for the sole purpose of excluding the Chinese from the right 
of naturalization. * * * Thus, whatever latitudinarian construction might 
otherwise hâve been given to the term 'white person,' it is entirely clear that 
congress intènded by this législation to exclude Mongolians from the right 
of naturalization. I am therefore of the opinion that a native of China, of 
the Mongolian race, Is not a white person, within the meaning of the act of 
congress. The second question is answered In the discussion of the first. 
The amendment is intènded to limit the opération of the provision as it then 
stood in the Revised Statutes. It would hâve been more appropriately insert- 
ed in section 2165 than where it ls found, in section 2169. But the purpose 
is clear. It was certainly intènded to hâve some opération, or it would not 
hâve been adopted. The purpose undoubtedly was to restore the law to 
the condition in which it stood before the revision, and to exclude the 
Chinese. It was intènded to exclude some classes, and, as ail white aliens 
and those of the African race are entitled to naturalization under other 
words, it ls diffîcult to perceive whom it could exclude, unless It be the 
Chinese." 

The opinion of Judge Sawyer is by no means décisive of the présent 
question, as his language may well convey the meaning that the 
amendment of the naturalization statutes referred to by him was in- 
tènded solely as a prohibition against the naturalization of members 
of the Mongolian race. The naturalization of Chinese is, however, 
no longer an open question, as section 14 of the act of May 6, 1882, 
expressly provides "that hereafter no state court or court of thf* 
United States shall admit Chinese to citizenship ; and ail laws in con- 
flict with this act are hereby repealed." 22 Stat. 61. 

If Chinese were denied the right to become naturalized citizens un- 
der laws existing when In re Ah Yup was decided, why did congress 
subsequently enact the prohibitory statute above quoted? Indeed, 
it is a debatable question whether the term "free white person," as 
used in the original act of 1790, was not employed for the sole pur- 
pose of withholding the right of citizenship from the black or African 
race and the Indians then inhabiting this country. But it is not nec- 
essary to enter upon a discussion of that question ; nor is it deemed 
material to inquire to what race ethnological writers would assign 
the présent applicant. If the strict scientific classification of the 
anthropologist should be adopted, he would probably not be classed 
as white. It is certain he is not an African, nor a person of African 
descent. According to his own statement, he is a "pure-blooded Mex- 
ican," bearing no relation to the Aztecs or original races of Mexico. 
Being, then, a citizen of Mexico, may he be naturalized pursuant to 
the laws of congress? If debarred by the strict letter of the law from 
receiving letters of citizenship, is he embraced within the intent and 
meaning of the statute? If he falls within the meaning and intent of 
the law, his application should be granted, notwithstanding the letter 
of the statute may be against him. 
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In Holy Trinity Church v. U. S., 143 IL S. 459, 12 Sup. Ot. 512, it is 
said by the suprême court: 

"It is a familiar rule that a thing may be within the letter of thé 
statute, and yet not within the statute, because not within its spirit, nor with- 
in the intention of its makers. This has been often asserted, and the reports 
are full of cases illustrating its application. This is not the substitution of 
the will of the judge for that of the legislator, for frequently words of gên- 
erai meaning are used in a statute, words broad enough to include an act in 
question; and yet a considération of the. whole législation, or of the circum- 
stances surrounding its enactment, or of the absurd results which follow 
from giving such broad meaning to the words, makes it unreasonable to be- 
lieve that the legislator intended to include the particular act. As said in 
Plowden, 205: 'From which cases it appears that the sages of the law here- 
tofore hâve construed statutes quite contrary to the letter in some appear- 
ance, and those statutes which comprehend ail things in the letter they hâve 
expounded to extend to but some things, and those which generally prohibit 
ail people from doing such an act they hâve interpreted to permit some peo- 
ple to do it, and those which include every person in the letter they hâve ad- 
judged to reach to some persons only, which expositions hâve always been 
founded upon the intent of the législature, which they hâve collected some- 
times by considering the cause and necesslty of making the act, sometimes 
by comparing one part of the act with another, and sometimes by foreign 
circumstances.' " 

A référence to the constitution of the republic of Texas and the 
constitution, laws, and treaties of the United States will disclose that 
both that republic and the United States hâve freely, during the past 
60 years, conferred upon Mexicans the rights and privilèges of Amer- 
ican citizenship, not individually, it is true, but by various collective 
acts of naturalization. The first of such acts will be found in the lan- 
guage of section 10 of the gênerai provisions of the constitution of 
the republic of Texas, adopted in 1836. By that section it is pro- 
vided: 

"Ail persons (Africans, the descendants of Africans, and the Indians ex- 
cepted) who were residing in Texas on the day of the déclaration of inde- 
pendence [March 2, 1836] shall be considered citizens of the republic, and 
entitled to ail the privilèges of such." 

Under this provision, Mexicans who resided in Texas on March 2, 
1836, became citizens of the republic (Kilpatrick v. Sisneros, 23 Tex. 
113; Hardy v. De Léon, 5 Tex. 212; 13 Ops. Attys. Gen. 397, 398); 
and by the resolutions of March 1, 1845, and December 29, 1845, 
passed by the national congress, ail such citizens, without express 
authorization, became incorporated into the citizenship of the Union. 
Thus, it is said by the suprême court, in Boyd v. Nebraska, 143 U. S. 
169, 12 Sup. Ct 385: 

"By the annexation of Texas, under a joint resolution of congress of March 
1, 18-15, and its admission into the Union on an equal footing with the original 
states, December 29, 1845, ail the citizens of the former republic became, 
without any express déclaration, citizens of the United States. 5 Stat. 798; 9 
Stat. 108; McKinney v. Saviego, 18 How. 235; Cryer v. Andrews, 11 Tex. 
170; Barrett v. Kelly, 31 Tex. 476; Carter v. New Mexico, 1 N. M. 317." 

See, also, Lawr. Wheat. (Append.) 897; Morse, Citizenship, § 94. 

The next collective act in chronological order, providing for the 
naturalization of Mexicans, is the treaty concluded between the Unit- 
ed States and Mexico, February 2, 1848, commonly known as the 
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"Treaty of Guadalupe-Hidalgo." The eighth article of that treaty ia 
as follows: 

"Art. 8. Mexicans now established in territories previously belonging to 
Mexico, and wliich remain for the future within the limits of the United 
States, as defined by the présent treaty, shall be free to continue where they 
now réside, or to remove at any time to the Mexican republic, retaining the 
property which they possess in the said territories, or disposing thereof, and 
removing the proceeds wherever they please, without their being subjected, 
on this aecount, to any contribution, tax, or charge whatever. Those who 
shall prefer to remain in the said territories may either retain the title and 
rights of Mexican citizens, or acquire those of citizens of the- United States. 
But they shall be under the obligation to make their élection within one year 
from the date of the exchange of ratifications of this treaty; and those who 
shall remain in the said territories after the expiration of that year, with- 
out having declared their intention to retain the character of Mexicans, shall 
be considered to hâve eleeted to become citizens of the United States. In 
the said territories, property of every kind, now belonging to Mexicans not 
established there, shall be inviolably respected. The présent owners, the 
heirs of thèse, and ail Mexicans who may hereafter acquire said property 
by contract, shall enjoy with respect to it guarantles equally ample as if the 
same belonged to citizens of the United States." 

That Mexicans who remained in the territory ceded by the treaty of 
1848, and who failed to déclare their intention within the time limited 
to remain citizens of Mexico, became citizens of the United States, is 
a fact scarcely open to serious controversy. In Boyd v. Nebraska, 
supra, it is said by the suprême court, speaking through Mr. Ohief 
Justice Fuller, that: 

"By the oighth article of the treaty wlth Mexico of 1848, those Mexicans 
who remained in the territory ceded, and who did not déclare within one year 
their intention to remain Mexican citizens, were to be deemed citizens of the 
United States." 

Speaking of the treaty with Spain, which is similar in essential par- 
ticulars to the treaty of 1848 with Mexico, the suprême court says : 

"On the 22d of February, 1819, Spain ceded Florida to the United States. 
The sixth article of the treaty of cession contains the folio wing provision: 
'The inhabitants of the territories, which bis Catholic majesty cèdes to the 
United States by this treaty, shall be incorporated in the Union of the United 
States as soon as may bé consistent with the principles of the fédéral consti- 
' tution, and admitted to the enjoyment of the privilèges, rights, and immuni- 
ties of the citizens of the United States.' This treaty is the law of the land, 
and admits the inhabitants of Florida to the enjoyment of the privilèges, 
rights, and immunities of the citizens of the United States. It is unnecessary 
to inquire whether this is not their condition, independent of stipulation. 
They do not, however, participate in political power. They do not share in 
the government till Florida shall become a state." Insurance Co. v. Canter, 1 
Pet. 542. 

It is said by Mr. Justice McLean, in his dissenting opinion in Scott 
t. Sandford, 19 How. 533, that: 

"On the question of citizenship it must be admitted that we hâve not been 
very fastidious. Under the late treaty with Mexico, we hâve made citizens of 
ail grades, combinations, and colors. The same was done in the admission of 
Louisiana and Florida. No one ever doubted, and no court ever held, that the 
people of thèse territories did not become citizens under the treaty. They hâve 
exercised ail the rights of citizens, without being naturalized under the acts 
of congress." 

Upon articles 8 and 9 of the treaty of Guadalupe-Hidalgo a similar 
construction has been placed by the suprême court of California. 
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People v. De La Guerra, 40 Cal. 311. See, also, Morse, Citizen- 
ship, § 94 

On September 9, 1850, congress passed three acts having more or 
less bearing upon the question under discussion, to wit, the act for 
the admission of California into the Union (9 Stat. 452), and the acts 
establishing territorial governments for New Mexico and Utah (9 Stat. 
446, 453). By the act admitting California, Mexicans who were rec- 
ognized as citizens by the treaty of Guadalupe-Hidalgo became citi- 
zens of thé new state. See authorities above referied to. 

Section 5 of the act "to establish a territorial government for Utah," 
which adopts literally the language of section 6 of the New Mexico 
act, provides as follows: 

"And be it further enacted, that every free white maie inhabitant above the 
âge of twenty-one years, who shall hâve been a résident of said territory at the 
time of the passage of this act, shall be entitled to vote at the first élection, 
and shall be eligible to any office within the said territory; but the qualifica- 
tions of voters and of holding office, at ail subséquent élections, shall be such 
as shall be prescribed by the législative assembly: provided, that the right of 
suffrage and of holding office shall be exercised only by the citizens of the 
United States, including those recognized as citizens by the treaty with the re- 
public of Mexico, concluded February second, eighteen hundred and forty- 
elght" 

It has beèn shown that Mexicans (and the term includes ail Mexi- 
cans, withont discrimination as to color) who remained in the ceded 
territory, and who failed to déclare their intention within one year 
to remain Mexican citizens, became, by virtue of the stipulations of 
the treaty of February 2, 1848, citizens of the United States. Wheth- 
er congress intended to include Mexicans in the expression "white 
maie inhabitants," as employed in the territorial acts above men- 
tioned, may admit of question. But it is entirely clear, whatever 
meaning may be attached to those words, that the language of the 
acts explicitly recognized Mexicans who remained in the ceded terri- 
tory, and who did not renounce their Mexican citizenship within one 
year, as citizens of the United States, and conferred upon them the 
élective franchise, and the important and valuable right to hold office. 
It is equally truè that by article 5 of the treaty between the United 
States and Mexico proclaimed June 30, 1854, knôwn as the "Gadsden 
Treaty," Mexicans who remained within the territory ceded by 
Mexico to the United States in article 1 of the treaty, and who failed 
to renounce their Mexican citizenship within a year, became citizens 
of the United States. 

The next act affecting the question of citizenship to which attention 
will be directed is the fôurteenth amendaient of the constitution, 
declared to be part of the organic law, by resolution of congress, 
July 21, 1868 (15 Stat. 709, 711). By this amendment, which com- 
pletely overthrew the last remaining vestige of the doctrine an- 
nounced in Scott v. Sandford, 19 How. 893, touching the question of 
citizenship of the African, and invested the native-born negro with 
the rights of an American citizen (Slaughterhouse Cases, 16 Wall. 36; 
Elk v. Wilkins, 112 U. S. 101, 5 Sup. Ct. 41; Strauder v. West Vir- 
ginia, 100 U. S. 306-308; In re Look Tin Sing, 21 Fed. 909), it is pro- 
vided : 



IN RE RODRIOTEZ. 353 

"Ail persons born or naturalized In the United States, and subject to the Jurls- 
dlctlon thereof, are citlzens of the United States and of the state whereln they 
réside." 

See, also, Rev. St. § 1992. 

While this amendment, as held in the authorities last cited, was 
intended primarily for the benefit of the negro race, it also oonfers the 
right of citizenship upon persons of ail other races, white, yellow, or 
red, born or naturalized in the United States, and "subject to the 
jurisdiction thereof." The language has been held to embrace even 
Ohinese, to whom the laws of naturalization do not extend. In re 
Look Tin Sing, supra; Gee Fook Sing v. U. S., 1 0. C. A. 211, 49 Fed. 
146; Ex parte Chin King, 35 Ped. 354; In re Yung Sing Hee, 36 Fed. 
437; In re Wong Kim Ark, 71 Ped. 382. Mexicans, therefore, born 
in the United States, and who, at the date of birth, were subject to 
the jurisdiction of our goyemment, — as ail were, except children of 
diplomatie officers, and a few others, not necessary in this connection 
to notice (In re Look Tin Sing, supra), — are oitizens of the United 
States and of the state wherein they réside. The intimation in some 
of the briefs of counsel that Elk v.'Wilkins, 112 U. S. 94, 5 Sup. Ot. 
41, excludes Mexicans from citizenship, is not maintainable. That 
case refers exclusively to tribal Indians born and residing within the 
territory forming a part of the United States. The following ex- 
tract taken from the syllabus of the case will disclose the point de- 
cided: 

"An Indian, born a member of one of the Indian tribes within the United 
States, whieh still exists and is recognized as a tribe by the government of the 
United States, who has voluntarily separated himself from his tribe, and taken 
up his résidence among the white eitizens of a state, but who has not been 
naturalized or taxed or recognized as a citizen either by the United States or 
by the state, is not a citizen of the United States, within the meaning of the 
first section of the fourteenth article of amendment of the constitution." 

In a word, Elk's severance of his tribal relations had not been ac- 
cepted by the United States, and, within the meaning of the amend- 
ment, he was not regarded as having been born "subject to the juris- 
diction thereof." The dissimilarity between the Elk Case and the one 
at bar is so pronounced that further référence to it is not deemed 
essential. 

There was concluded at Washington, July 10, 1868, it may be said 
contemporaneously with the adoption of the fourteenth amendment, 
a treaty between the United States and Mexico, "relative to natural- 
ization." Pursuant to notice given by the Mexican government, this 
treaty, as the court is informed by the secretary of state, was termi- 
nated February 11, 1882. It is therefore not now operative, and réf- 
érence is made to it only for the purpose of indicating the construc- 
tion placed upon our naturalization laws at that time by the treaty- 
making power of the respective governments. The first article of 
that treaty provides: 

"Article 1. Those eitizens of the United States who hâve been made eitizens 
of the Mexican republic by naturalization, and hâve resided without interrup- 
tion in Mexican territory flve years, shall be held by the United States as eiti- 
zens of the Mexican republic, and shall be treated as such. Reciprocally, 
eitizens of the Mexican republie who hâve beeome eitizens of the United States, 
and Who hâve resided uninterruptedly In the territory of the United States 
81 F.— 23 
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for fîve years, shall be held by the republic of Mexico as cltlzens of the United 
States, and shall be treated as such. The déclaration of an intention to become 
a citizen of the one or the other country has not for either party the effect of 
naturalization. This article shall apply as well to those already naturalized 
in either of the countries contracting as to those hereafter naturalized." 

Two conclusions are fairly deducible from an analysis of the fore- 
going language: (1) The two high contracting parties recognized 
that Mexicans were embraced within our naturalization laws; and 
(2) that they had the right, individually, to invoke the aid of the 
statute, notwithstanding the provision which at that time limited the 
right of naturalization to f ree white persona 

When ail the foregoing laws, treaties, and constitutional provisions 
are considered, which either afflrmatively confer the rights of citizen- 
ship upon Mexicans, or tacitly recognize in them the right of indi- 
vidual naturalization, the conclusion forces itself upon the mind that 
citizens of Mexico are eligible to American citizenship, and may be 
individually naturalized by complying with the provisions of our laws. 
And this conviction is further strengthened by a considération of the 
first section of the act of July 27, 1868, re-enacted as section 1999 of 
the Eevised Statutes. Its language is as follows: 

"Whereas the right of expatriation is a natural and inhérent right of ail peo- 
ple, indispensable to the enjoyment of the rights of life, liberty, and the pur- 
suit of happiness; and whereas in the récognition of this principle this govem- 
ment has freely received emigrants from ail nations, and invested them with 
the rights of citizenship; and whereas it is claimed that such American citi- 
zens, with their descendants, are subjects of foreign states, owing allegiance 
to the governments thereof ; and whereas it is necessary to the maintenance 
of public peace that this clalm of foreign allegiance should be promptly and 
flnally disavowed: Therefore any déclaration, instruction, opinion, order, or 
décision of any offlcer of the United States which dénies, restricts, impairs, 
or questions the right of expatriation, is declared ineonsistent with the fonda- 
mental principles of the republic." 

It will be observed the preamble déclares that we hâve freely re- 
ceived emigrants from ail nations, and invested them with the rights 
of citizens; and the enacting clause denounces, as inconsistent with 
the fundamental principles of the republic, any opinion, décision, or 
order of any United States offlcer which dénies, restricts, impairs, or 
questions the right of expatriation. It may appropriately be said 
that naturalization is the final step in the process of expatriation, and, 
literally construed, any order, opinion, or décision of a United States 
offlcer denying, restricting, or questioning the right to become a 
naturalized citizen, save as to Chinese, would corne within the de- 
nunciation of the statute. It is probable that the statute was not in- 
tended to hâve an effect so far reaching in its conséquences, and that 
the primary purpose was, as the title of the original act asserts, to 
protect the rights of American citizens in foreign states. But the 
language of the act is significant as illustrating the policy of the gov- 
ernment "to bestow," using the words of Vice Chancellor Sandford, 
"the right of citizenship freely, and with a liberality unknown in the 
old world." Lynch v. Clarke, 1 Sandf. Oh. 661. 

After a careful and patient investigation of the question discussed, 
the court is of opinion that, whatever may be the status of the appli- 
cant viewed solely from the standpoint of the ethnologist, he is em- 
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braced within the spirit and intent of our laws upon naturalization, 
and his application should be granted if he is shown by the testimony 
to be a man attached to the principles of the constitution, and well 
disposed to the good order and happiness of the same. It is suggested 
that the proof fails in this respect; and the objection appears to be 
based upon the ground, intimated in the briefs, of his inability to 
understand or explain those principles. That the applicant is la- 
mentably ignorant is conceded, and that he is unable to read and 
write the testimony clearly discloses. Naturally enough, his un- 
trained mind is found déficient in the power to elucidate or deflne the 
principles of the constitution. But the testimony also discloses that 
he is a very good man, peaceable and industrious, of good moral 
character, and law abiding "to a remarkable degree." And hence 
it may be said of him, notwithstanding his inability to undergo an 
examination on questions of constitutional law, that by his daily 
walk, during a résidence of 10 years in the city of San Antonio, he 
has practically illustrated and emphasized his attachment to the prin- 
ciples of the constitution. Congress has not seen fit to require of 
applicants for naturalization an educational qualification, and courts 
should be careful to avoid judicial législation. In the judgment of the 
court, the applicant possesses the requisite qualifications for citizen- 
ship, and his application will therefore be granted. 

NOTE BY THE COURT. The first naturalization act was approved Mardi 
26, 1790 (1 Stat. 103). By section 1 of this act it is provided "that any alien, 
being a free white person, * * * m ay be admitted to become a citizen," 
etc. This act was repealed by the act approved January 29, 1795 (1 Stat. 414), 
which was in turn repealed by the act of April 14, 1802. Both of thèse last- 
named acts conflned naturalization to aliens being free white persons. This 
rule continued in force until 1870, when the law was amended to include 
aliens of African nativity and persons of African descent. "Such was the 
law on the statute book," says Mr. Morse, "when the revisers of the United 
States statutes prepared their revision, which, in the first draft, was formu- 
lated as follows: 'The provisions of this title shall apply to aliens of Af- 
rican nativity, and to persons of African descent' " Morse, Citizenship, § 
189. In 1875 this section was so amended as to include free white persons, 
and the law as amended and now in force reads as follows: "The pro- 
visions of this title shall apply to aliens (being free white persons, and to 
aliens) of African nativity, and to persons of African descent." Bev. St. (2d 
Ed.) § 2169. 

Ex parte SAUER. 
(District Court of Texas, Uvalde County. September Term, 1891.) 

PASCHAL, J. In the matter of the application of Richard V. Sauer, an 
alien and subject of the emperor of Germany, to be admitted to become a 
citizen of the United States of America, I bave refused to grant the applica- 
tion for final naturalization, and assign the following reasons therefor: 

The witnesses whom he presented in support of his application had no 
Personal or direct knowledge as to applicant's "attachment to the principles 
of the constitution of the United States," never having heard him refer to 
the constitution or the principles contained in that instrument; neither had 
they any such knowledge of his being "well disposed to the good order and 
happiness of the same," but inferred such to be the case from the faet that 
applicant was an industrious, law-abiding man. I then questioned Sauer 
upon thèse important points, he failing to tender other évidence, upon them, 
when he asserted that he was a socialist, and a firm believer in the doctrines 
of socialism, Johann Most, the great apostle., being, as he informed me, 
greatly misunderstood. Thereupon I stated that, in the judgment of the 
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court, the principles of socialism are directly at war with and antagonlstical 
to the principles of the constitution of the United States of America, and 
absolutely ineonsistent with his being "well disposed to the good order and 
happiness" of the people and government of this country. I then asked him 
to state some of its leading principles. He replied that they contemplated 
the ownership and opération of ail railroads and transportation Unes of the 
country by the government, and that, as land was as free as air and water, 
socialists demanded the forced sale of ail lands owned by the citizens in 
excess of that which was actually necessary to make a living upon (esti- 
mated by him at 200 acres), to the government, for the purpose of giving it 
to those who owned none. I sought to point out to him how such ideas were 
un-American, impracticable, and dangerous in the extrême to Society as or- 
ganized throughout the civilized world, and particularly In this free country. 
I furthermore explained to him that private property could not, under the 
constitution, be taken by the government for private use, and that this was 
a fundamental principle of the government, and one of the most sacred and 
jealously guarded rights of the citizen. He repelled thèse suggestions with 
dérision and scorn, maintaining his right to his views. I informed him that 
while it was true that he or any naturalized citizen had an indisputable right 
to such sentiments, and to their free utterance, as well as to any other views 
they might entertain upon government, yet when a foreigner openly confesses 
to hâve such opinions, and, declaring his Intentions to promulgate and carry 
them out, seeks to be admitted to American citizenship, it would be contrary 
to his oath of naturalization, and violative of the spirit and principles on 
which this government is founded and dépends for its welfare, to admit him 
to citizenship. 

For thèse reasons, and beçause I am of opinion that the time is upon us 
when the safety and perpetuity of our free institutions and of oonstitutional 
government in the land, as well as the good order and happiness of the people, 
demand that those who apply for the privilège, honor, and distinction of be- 
coming American citizens should be free froin doctrines which are not only 
subversive of constitutional government and our free institutions, but of or- 
ganized society itself, hâve I deemed it wise and meet to deny the appli- 
cation of Richard V. Sauer, while he harbors such views, to become a citizen 
of the United States of America. 



In re MOORE. 
(Circuit Court, D. Washington, E. D. May 12, 1897.) 

1. Validitt of Territorial Statdte — Titi,b of Act. 

A statute entitled "An act to amend section 812 of the Code of Washing- 
ton Territory" (Laws 1885-86, p. 84), which changes the âge of consent to 
16 years, is not in conflict with Rev. St. U. S. § 1924, providing that every 
territorial law "shall embrace but one object, and that shall be expressed in 
the title." 

3. Same — Territorial Laws Adofted by State— Effect of Décision De- 
CLAiiiNa Law Void. 

Under a provision of the constitution of the state of Washington that ail 
laws of the territory in force at the time of its adoption not répugnant to 
the constitution shall be continued as laws of the state, a territorial law 
which seems to the court to be valid will be so treated, though it had been 
declared by the suprême court of the territory to be in conflict with a stat- 
ute of the United States, the state court having repudiated the doctrine of 
that décision. 

This was an application by Ira Moore for a writ of habeas corpus. 
Del Carey Smitb, for petitioner. 

Alex M. Winston, Asst. Atty. Gen., John A. Pierce, Pros. Atty., 
and Harris Baldwin, opposed. 
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HANFORD, District Judge. The petitioner shows that he was 
arraigned and tried in the superior court of the state of Washington 
for Spokane county upon an information charging him with the 
crime of râpe, and, being convicted, he was sentenced to the state 
penitentiary for a term of years, and is now incarcerated pursuant 
to said sentence, which proceedings and imprisonment he allèges to 
be without due process of law, and contrary to the provisions of the 
constitution and laws of the United States. In obédience to an 
order to show cause why the writ should not issue, the state of Wash- 
ington has appeared, by the assistant attorney gênerai, and filed an 
answer denying the jurisdiction of this court, and alleging that the 
pétition fails to state any facts from which a question of fédéral 
law can arise, or any légal grounds for the writ. The prosecuting 
attorney for Spokane county has also appeared, and, on similar 
grounds, moved to dismiss. Section 753, Rev. St. TJ. S., limita the 
power of this court to grant a writ in a case of this kind, so that 
the petitioner must show that he "is in custody in violation of the 
constitution or of a law or treaty of the United States." As the 
case has been presented, therefore, the question at issue is whether 
the pétition shows that the imprisonment of the petitioner is in vio- 
lation of the constitution or any law of the United States. , 

The alleged criminal act of the petitioner, as set forth in the in- 
formation against him, was that on the 23d day of October, 1894, 
in Spokane county, he did willfully, unlawfully, and feloniously ear- 
nally know and abuse a certain named female child, under 16 years 
of âge. The petitioner shows that he was not accused in the infor- 
mation of using force, and in the évidence it was not pretended that 
the girl did not consent; and in fact she was at the time over 12 
years of âge, — the common-law âge of consent. Section 812 of the 
Code of Washington Territory of 1881 also, by a positive enactment, 
makes that the âge of consent. The législature of Washington ter- 
ritory, however, in 1886, passed an act entitled "An act to amend 
section 812 of the Code of Washington territory," by which act the 
âge of consent was changea to 16 years (Laws Wash. T. 1885-86, 
p. 84); and this amendatory act was never annulled by congress, 
nor repealed by the territorial législature, nor by any act of the 
state législature, prior to the conviction of the petitioner. The con- 
stitution of the state provides that ail laws of the territory in 
force, which are not répugnant to the constitution, shall be contin- 
ued as laws of the state. In the case of Harlaud v. Territory, 3 
Wash. T. 131, 13 Pac. 453, and Rumsey v. Territory, 3 Wash. T. 
332a, 21 Pac. 152, the suprême court of Washington territory held an 
act entitled "An act to amend section 3050, chapter 238 of the Code 
of Washington Territory," void, because the title failed to express 
the object of the act, and therefore came in conflict with that part 
of section 1924, Rev. St. U. S., which provides that every law enacted 
by a territorial législature "shall embrace but one object, and that 
shall be expressed in the title." And in the cases of State v. Hal- 
bert, 14 Wash. 306, 44 Pac. 538, and State v. Smith, 15 Wash. 698, 
46 Pac. 1119, the suprême court of the state of Washington decided 
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that the act raising the âge of consent to 16 years was not in force 
at the time of the adoption of the state constitution, and therefore 
was not continued as a law of the state, because the décisions of the 
suprême court of the territory in Harland v. Territory and Rumsey 
v. Territory robbed it of ail vital force. If, in fact, the act raising 
the âge of consent to 16 years is répugnant to section 1924, Rev. 
St., then the prosecution of the petitioner founded upon the act re- 
ferred to is in violation of a law of the United States, and the writ 
should issue. But I find that the act does embrace but one object, 
and the title serves as well to express that object as any title that 
might hâve been contrived. The design or object of the législature 
was to amend one particular section of the then existing law, and 
the title adopted shows clearly that the législative mind was intent 
upon that, and that only. The organic law of the territory required 
nothing more than that the one particular object of the law should 
be expressed in the title, and did not require the title to specify 
minutely the means by which it was proposed to reach the object 
in view. The suprême court of the state has repudiated the doc- 
trine of Harland v. Territory and Rumsey v. Territory, and fully 
exposed the unsoundness of those décisions, in the able and exhaust- 
ive opinion of Mr. Justice Hoyt in the case of Marston v. Humes, 3 
Wash. St. 267, 28 Pac. 520. I concur in the reasoning and conclu- 
sions of that opinion, and will follow it in my décision of the case 
now in hand. I hold also that the erroneous décisions referred to 
could not hâve the effect ascribed to them in the opinions rendered 
by a majority of the justices in the cases of State v. Halbert and 
State v. Smith. The courts are not authorized to repeal or nullify 
valid laws, and their erroneous décisions are subject to correction 
upon further considération of the same questions in cases which 
may be subsequently brought before them. The law which was de- 
clared to be void in Harland v. Territory had been held to be valid 
in a séries of cases, commencing with Rosencrantz v. Territory, 2 
Wash. T. 267, 5 Pac. 305. The change in the position of the court 
was in conséquence of a change of judges composing the court, and, 
inasmuch as some of the judges who composed the court when the 
Harland and Rumsey Oases came before it were displaced by other 
judges prior to the formation of the state government, there is no 
reason for supposing that the court as it was then constituted would 
hâve extended the crrors of those décisions so as to nullify the act 
amendatory of section 812, if a case founded upon that law had been 
presented. The suprême court of the state seems to hâve become 
tired of the rule laid down in the Halbert and Smith Cases; for in this 
case the petitioner shows that he has made an application to that 
court to be discharged upon a writ of habeas corpus, and said applica- 
tion had been denied. 

It is my opinion that the act of 1886, raising the âge of consent 
to 16 years, is not void, that it was in force as part of the laws of 
Washington territory adopted by the people as laws of the state, 
that the prosecution and conviction of the petitioner founded upon 
said act were not in violation of the constitution or any law of the 
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United States, and that this court has not jurisdiction to grant the 
application of the petitioner for a writ of habeas corpus. The mo- 
tion of the district attorney for Spokane county to dismiss the pro- 
ceedings under the pétition herein will be granted. 



In re WAITE. 

(District Court, N. D. Iowa. June 14, 1897.) 

1. Officeks of United States— Acts in Officiai, Capacity— State Prose- 

CUTIONS. 

An offlcer or agent o£ the United States, engaged in the performance of a 
duty arising under the laws and authority of the United States, is not 
liable to a criminal prosecution in the courts of a state for acts doue by him 
in his officiai capacity. 

2. Same— Release on Habeas Corpus. 

When an offlcer of the United States ls sought to be held in a state 
court for punishment for acts done in the performance of his duty to the 
United States, it is not a sufficient reason for refusing his release upon 
habeas corpus that ne may raise the question of his immunity in the state 
court, and carry the matter by writ of error to the United States suprême 
court, if neeessary, since the opérations of the fédéral goverrunent would 
In the meantime be obstrueted by the confinement of Its offlcer. 
S. Same— Constitutional Law— State Authority— Pension Examinées. 

In matters committed to the sole jurisdiction of the United States, stat- 
utes of the state hâve no application, and a criminal prosecution for viola- 
tion of a state statute cannot be based upon acts done in such matters, 
but the détermination of the rightfulness of such acts dépends wholly 
upon the laws of the United States, and belongs to their courts. Aceord- 
ingly held, that the statute of Iowa (Code, § 3871), providing for the pun- 
ishment of one who maliciously threatens to accuse a person of a crime 
In order to compel him to do an act, has no application to a United States 
pension examiner, chargea with the duty of lnvestigating fraudulent pen- 
sion claims. 
4. Same. 

Petitioner, a duly-authorized United States pension examiner, was indicted 
and convicted in a state court for an alleged violation of the statute of 
Iowa for the punishment of threats to accuse a person of crime in order 
to compel him to do an act, based upon his acts while investigat.ing. in the 
course of his duty, an alleged fraudulent claim. His conviction was 
affirmed by the state suprême court, and he applied to the fédéral court 
for his release upon habeas corpus. Held, that he should be discharged. 

Upon Writ of Habeas Corpus. Submitted on pétition, return, re- 
ply, and évidence. 

F. W. Eeed, Daniel Fish, and Cato Sells, U. S. Dist. Atty., for 
petitioner. 
Wilbraham & Upton and Botsford, Healy & Healy, for respondent. 

SHIRAS, District Judge. The facts out of which this proceeding 
has arisen, briefly stated, are as follows: Early in the year 1893 
facts had corne to the knowledge of the commissioner of pensions 
tending to show that many frauds were being perpétra ted upon the 
United States in connection with claims for pensions and for increase 
of pensions which were represented by George M. Van Leuven, as 
pension attorney, whose office was located at Lime Springs, Howard 
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county, Iowa. For the purpose of having a thorough examination 
made of thèse frauds, and tracing home the responsibility therefor, 
it was deemed advisable by the pension bureau that a number of 
spécial examinera, in the employ of the bureau, should be detailed 
to undertake the necessary investigations, and a détail was made 
of some seven examinera, who were known as the "Van Leuven 
Commission." At the head of this détail or commission was placed 
the petitioner, Edward F. Waite, who for some years had been in 
the employ of the pension bureau as a clerk, and who had, under 
date of June 29, 1887, been commissioned as an examiner, the com- 
mission reciting that: 

"In virtue of tbe authority vested In me by section 4744 of the Kevised Stat- 
utes and the amendments thereto, Edward F. Waite is hereby detailed to ex- 
amine claims made under and by virtue of the provisions of the pension law, 
and to aid in prosecuting any person violating the same, in accordance with 
such instructions, both gênerai and spécial, as shall be given to him from tiime 
to time. Under the provisions of the above-named section as aruended he has 
the power to adminlster oathe, and take afiidavlts, in the course of any such 
examination. John 0. Black, Commissioner." 

Section 4744, Kev. St., enacts that: 

"The commissioner of pensions, is authorized to détail from time to tnme 
clerks in his office to Investigate suspected attempts at fraud on the govern- 
ment, through and by virtue of the provisions of the pension laws, and to aid 
In prosecuting any person, so offending, with such additional compensation as 
Is customary in cases of spécial service; and any person so detailed shall hâve 
the power to adminlster oaths and take affldavits, In the course of any such 
investigation." _ 

The pension bureau, for the purpose of directjng examinera in the 
proper mode of performing their duties, has adopted a séries of gên- 
erai instructions to spécial examinera, in which it is stated that: 

"Examinera are expected and required to obtain whatever fâcts are necessary 
to prevent the payment of improper pensions, and to assist in bringing to pun- 
ishment those who are knowingly guilty of violating the provisions of the pen- 
sion laws." 

In addition to thèse gênerai instructions, verbal authority or in- 
structions were given to Examiner Waite by the commissioner of 
pensions regarding the investigation of the Van Leuven cases to 
the gênerai effect that a thorough examination must be had, in or 
der to ascertain the truth; that in the view of the pension bureau 
it was of greater importance to the interests of the government and 
of the pensioners, if it appeared that frauds had been committed 
in which the pension attorney and members of the boards of sur- 
geons were implicated, to bring home to thèse parties the com- 
mission of the wrong acts by them done, than to simply fasten the 
fraud upon an applicant for a pension, who might hâve been led 
into the commission of wrong acts by the inducements held out by 
the attorney representing him. Thus commissioned, authorized, and 
instructed by the pension bureau, acting under the authority con- 
ferred upon it by the congress of the United States, the so-called 
"Van Leuven Commission," under the direction of the petitioner, 
entered upon the discharge of the duties imposed upon them, and. 
briefly stated, the resuit of the investigation showed that Van Leuven 
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had been and was engagea in carrying on a systematic course of 
fraud and corruption in connection with his business as pension at- 
torney, as is evidenced by the records of this court, which show that 
a large number of indictments were returned against him, upon 
which he was tried, or to which he pleaded guilty, and was by tbis 
court sentenced to hnprisonment in the penitentiary. 

During the progress of this investigation and under date of July 
12, 1893, a list of pension claims was referred to "Spécial Examiner 
E. F. Waite, for use in connection with his investigation of certain 
charges against George M. Van Leuven, Jr., of Lime Springs, lowa, 
the attorney of record." This list included the claims of Daniel P. 
Andrus for an increase of pension. The évidence shows that this 
matter was first placed in the hands of Examiner Perham, who visit- 
ed Andrus, and obtained an affidavit from him with regard to three 
letters purporting to hâve been written by the pension claimant to 
his wife during the months of May, June, and July, 1864, and which 
had been filed in support of the claim. Subsequently the petition- 
er, Edward P. Waite, took charge of the matter, and visited Andrus 
at his home near Oresco, lowa, for the purpose of interrogating him 
with regard to thèse letters, touching which doubt bad arisen wheth- 
er they had ail been written on the day they bore date or not. When 
at the house of the claimant, Andrus, a discussion was had between 
Andrus, his wife, and Examiner Waite, with regard to the letters, 
touching the détails of which discussion the parties are not in en- 
tire accord in their testimony. At the time of this interview, Mr. 
Waite testifles that his belief was that one at least of the letters 
in question was not genuine, and that doubt existed as to the other 
two, and his purpose in seeking the interview with the claimant 
Andrus was to induce him to admit the fraud, if in truth it ex- 
isted, or, if he would not do so, then to get an affidavit specifically 
indentifying the letters, and affirming the genuineness thereof, so 
that, in case it should afterwards be shown that the letters, or 
either of them, were fraudulent, there would be no difficulty in pro- 
curing an indictment against Andrus for perjury in case the proper 
authorities should deem it advisable to proceed against him for that 
offense. The final resuit of the interview at the house of Mr. Andrus 
was that he refused to make any affidavit with regard to the letters 
until he could see and consult with his attorney, who resided in 
Cresco. Mr. Waite then offered to take him in the vehicle in which 
he himself had corne from Cresco to the attorney's office, which 
offer Mr. Andrus accepted, his own team being at the time away 
from his place; and the two parties then drove, with the same team, 
to Cresco, where Mr. Andrus consulted with his attorney, and then 
refused to make any affidavit, except one affirming the genuineness 
of the letters, which was prepared for him, and by him signed and 
sworn to before the examiner, and the parties separated. Shortly 
afterwards an indictment was procured in the district court of 
Howard county, charging Examiner Waite with having violated the 
provisions of section 3871 of the Code of lowa, which provides for 
the punishment of one who maliciously threatens to accuse a per- 
son of a crime in order to compel him to do an act against his 
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will. Upon this indictment the défendant thereto was arrested, put 
upon trial before a jury, a verdict of guilty was rendered, upon which 
the court sentenced him to pay a fine of $250, and upon error the 
suprême court of the state affirmed the sentence. State v. Waite 
(Iowa) 70 N. W. 596. Pending the hearing before the suprême court, 
the défendant was released upon bail, but upon the afflrmance of the 
judgment of the district court he surrendered himself to the sheriff 
of Howard county, who took him into custody, under the sentence 
imposed, which, in pursuance of the provisions of the Code of Iowa, 
directed that if the fine imposed was not paid the défendant should 
be imprisoned. Thereupon Waite filed in this court a pétition for 
a writ of habeas corpus, averring that he was unlawfully impris- 
oned by the sheriff of Howard county. The writ was issued direct- 
ed to A. C. Campbell, sheriff, and thereto due return has been made, 
it being averred by the respondent that he, as sheriff of Howard 
county, holds the petitioner, Waite, in his custody under a writ duly 
issued for the enforcement of the sentence of the district court of 
Howard county. To the return a replication was filed, setting forth 
the authority under which Waite acted, and claiming that under the 
facts the state court had no jurisdiction in the premises, and that 
the sentence and ail proceedings upon which it was based were whol- 
ly void. Upon the pleadings and the évidence adduced by the par- 
ties the case has been submitted. 

Upon behalf of the respondent it is urged that the case is not one 
in which the writ of habeas corpus is a proper remedy; that the 
petitioner can avail himself of a writ of error from the suprême 
court of the United States to the suprême court of the state on the 
ground that the petitioner claimed a défense or protection under 
the laws of the United States which was denied him by the ruling 
of the state court, and therefore it is a case of which the suprême 
court of the United States can take jurisdiction upon error, and 
consequently this court should not undertake to deal with the matter 
by means of the writ of habeas corpus. The gênerai principle is 
well settled that this writ must not be used simply to serve the 
purposes of a writ of error. Davis v. Beason, 133 U. S. 333, 10 
Sup. Ct. 299; In re Frederich, 149 U. S. 70, 13 Sup. Ct. 793. It 
is equally well settled that where the basis of the relief sought by 
means of the issuance of a writ of habeas corpus is that the court 
under whose sentence or judgment the petitioner is deprived of 
his liberty had no jurisdiction in the premises, then the courts of 
the United States may grant the writ. Ex parte Royall, 117 U. S. 
241, 6 Sup. Ct. 734; In re Frederich, 149 U. S. 70, 13 Sup. Ct. 
793; In re Nielsen, 131 U. S. 176, 9 Sup. Ct. 672; In re Wood, 140 
U. S. 278, 11 Sup. Ct. 738. The grounds upon which relief is sought 
in this case bring it within the rule recognized in the cases last 
cited, and this court is justified in proceeding with the hearing and 
détermination of the question whether the state court had juris- 
diction to hear and détermine the criminal prosecution wherein the 
sentence was imposed under which the petitioner is now deprived 
of his liberty. The sole question properly arising before this court 
is that of the jurisdiction of the district court of Howard county, 
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and under the facts established by the évidence adduced the first 
matter for considération is whether an officer or agent of the United 
States, engaged in the performance of a duty arising under the laws 
and authority of the United States, is liable to a criminal prose - 
cution in the courts of the state for acts done by him in his offi- 
ciai capacity. Tbis présents a matter of moment much beyond the 
mère question of the détention of the liberty of the petitioner as 
an individual. Broadly stated, it involves the proposition whether 
the opérations of the government of the United States in matters 
within its sole control, and which opérations of necessity must be 
carried forward by means of officers and agents duly appointed, 
can be interfered with by criminal proceedings instituted in the 
state courts, and based upon acts done by such officers or agents 
within the scope of the duties imposed upon them. By this it is 
not meant to assert that because a person is an officer or agent of 
the fédéral government he is thereby exeepted out from the juris- 
diction of the state or the binding force of its laws. The mère fact 
that when the acts by him done were done he was an officer of the 
United States, charged with certain duties to that government, will 
not afford him immunity from prosecution under the laws of the 
state, nor will the mère fact that he claims that the acts done were 
within the line of his officiai duty afford him protection, if the acts 
are such as to show that the claimed immunity is a mère subter- 
fuge, and that under no fair considération of his officiai duty could 
he hâve assumed that he was acting in his officiai capacity when the 
aets complained of were done by him. But when an officer of the 
United States is charged with the performance of certain duties 
under the laws of the United States, and in the gênerai perform- 
ance thereof he does acts which it is claimed are in excess of his 
proper duty, or which are violative of the rights of other citizens, 
the question is whether a prosecution therefor can be sustained in 
the state courts, when it is apparent that the institution and main- 
tenance thereof may interfère with the enforcement of the laws of 
the United States, or with the opérations of that government. Un- 
der this aspect of the question, the point is not what the J fights of 
individual citizens might require for their proper protection, but 
whether the government of the United States, acting in the in ter- 
est of the entire community, has not the right to assert that its 
opérations within the jurisdiction conferred by the constitution, and 
wherein it is suprême and paramount, cannot be interfered with 
under the laws of the state; and that to prevent such interférence 
it must be held that an officer or agent of the United States, when 
engaged in the performance of his officiai duties, is not amenable 
to the laws or courts of the state in a criminal prosecution based 
upon acts by him done in connection with his officiai duties. If in 
the performance of thèse duties the officer so acts as to violate his 
duty to the United States, that government, and not the state, is the 
proper party to call him to account. If the acts done are violative of 
the rights of individuals, a civil action for damages may be main- 
tained, or protection may be sought under the laws of the United 
States, and thus a remedy may be afforded to the citizen without 
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bringing the fédéral and state governments into conflict, or without 
undùly interfering with the opérations of that government under 
whose authority the officer is acting. 

In the case of Tennessee v. Davis, 100 U. S. 257, this gênerai 
subject was before the suprême court. In that case James M. Davis 
was indicted for murder in a court of the state of Tennessee, and 
he petitioned for a removal of the case into the fédéral court upon 
the ground that when the killing was done he was a deputy col- 
lector of internai revenue of the United States; that the act was 
in self-defense, he having been assaulted when endeavoring to seize 
an illicit distillerv; and the right of removal was based upon the 
provisions of section 643, Rev. St. In dealing with the question of 
the right of congress to provide for the removal into courts of the 
United States of criminal cases based upon state laws, in which a 
défense is set up under the provisions of the laws of the United 
States, the suprême court said: 

"We corne, then, to the inquiry most dlscussed durlng the argument, whetner 
section 643 is a oonstitutional exercise of the power vested in congress. Has 
the constitution conferred upon congress the power to authorize the removal 
from a state court to a fédéral court of an indictment against a revenue officer 
for an alleged crime against the state, and to order its removal before trial, 
when it appears that a fédéral question or a daim to a fédéral right is raised 
in the case, and must be decided therein? A more important question can 
hardly be imagined. Upon its answer may dépend the possibility of the gênerai 
government's preserving its own existence. As was said in Martin v. Hunter. 
1 Wheat. 363: 'The gênerai government must cease to exist whenever it ioses 
the power of protecting itself in the exercise of its constitutional power.' It 
can only act through its officers and agents, and they must act within the state. 
If, when thus acting, and within the scope of their authority, those officers ean 
be arrested and brought to trial in a state court for an alleged offense against 
the law of the state, yet warranted by the fédéral authority they possess, 
and if the gênerai government is powerless to interfère at once for their pro- 
tection,— if their protection must be left to the state court,— the opérations of the 
gênerai government may at any time be arrested at the will of one of its 
members. The législation of the state may be unfriendly. It may affix pen- 
alties to acts done under the immédiate direction of the national government, 
and In obédience to its laws. It may deny the authority conferred by those 
laws. The state court may administer not only the laws of the state, but 
equally fédéral law, in such a manner as to paralyze the opérations of the gov- 
ernment. And even if, after trial and final judgment in the state court, the 
case can be brought into the "United States court for review, the officer is with- 
drawn from the diseharge of his duty during the pendency of the prosecution, 
and the exercise of acknowledged fédéral power arrested. We do not tlilnk 
such an élément of weakness is to be found in the constitution. The United 
States is a government extending over the whole territory of the Union, acting 
upon the states and upon the people of the states. While it is limited in the 
number of its powers, so far as its sovereignty extends it is suprême. No 
state government ean exclude it from the exercise of any authority conferred 
upon it by the constitution, obstruct its authorized officers against its will, or 
withhold from it for a moment the eognizance of any subject which that in- 
strument has committed to it" 

In the noted case of In re Neagle, 135 U. S. 1, 10 Sup. Ot. 658, 
the suprême court reviewed at length many of the cases in which 
writs of habeas corpus had been granted in favor of parties held 
under indictments in state courts for acts done under the authority 
of the laws of the United States, and also gives the progress of con- 
gressional législation upon the subject; and the conclusion reached 
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was that when Neagle took the life of Terry he was acting as a 
deputy marshal under authority of the law, "and that he is not lia- 
ble to answer in the courts of California on account of his part in 
that transaction." In the course of the opinion in that case the 
suprême court cite with approval the language used by Mr. Justice 
Grier in Ex parte Jenkins, 2 Wall. Jr. 521, Fed. Cas. No. 7,259, 
wherein the marshal was arrested under a warrant of a justice of the 
peace for assault with intent to kill, to the effect that : 

"The authority conferred on the judges of the United States by this act of 
congress gives them ail the power that any other court could exercise under 
the wiit of habeas corpus, or gives them none at ail. If, under such a writ, 
they may not discharge their offlcer when imprisoned 'by any authority' foi- 
an act done in pursuance of a law of the United States, It would be impossible 
to discover for what usef ul purpose the act was passed." 

In the case of Tennessee v. Davis, the suprême court decided 
that congress could lawfully provide for the removal from state to 
fédéral courts of ail criminal proceedings wherein it might be sought 
to charge one acting under authority of the United States with a 
criminal violation of the state laws, and in Re Neagle the suprême 
court held that by means of the writ of habeas corpus ail such 
cases can be taken from a state court into a fédéral court, and in Ex 
parte Royall the suprême court held that it was discretionary with 
the United States court to détermine whether it would grant the 
writ before a trial in the state court, or await the action of the 
state court upon the matter; that discrétion, however, to be subor- 
dinated to any spécial circumstances requiring immédiate action. 
Ail thèse cases hold clearly, however, that when it is made to ap- 
pear that an offlcer of the United States, or one acting under the 
authority of a law of the United States, is sought to be held in a 
state court for punishment under the provisions of a statute, for an 
act done while in the performance of the duty he owed to the Unit- 
ed States, the fédéral courts, either by removal, where the statute 
provides for that mode, or by writ of habeas corpus, must assume 
jurisdiction over the matter, and prevent further action in the 
state court, and the principle underlying the cases is that the state 
has not jurisdiction over a person when he is acting under the au- 
thority of the United States. It is no sufflcient answer to this posi- 
tion to urge that protection can be given to the one acting under 
the authority of the United States by requiring him to assert his 
défense in the state court, and then, if the décision is against him, 
to carry the matter by writ of error to the suprême court of the 
United States. This is a proper course to pursue when in a suit 
between individuals, affecting only private interests, a right is as- 
serted based upon the constitution or laws of the United States, for 
in such case the opérations of the government are not impeded or 
obstructed. If, however, it should be held that the officers of the Unit- 
ed States, when engaged in the performance of their officiai duties, can 
be arrested by a warrant from a state magistrate, or from a court 
of record of the state, upon the charge that in the performance of 
the duties imposed upon him the offlcer has violated some provision 
of the state statutes, it is apparent that the enforcement of the laws 
of the United States and the carrying on of the opérations of the 
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government may be seriously embarrassed or wholly arrested. Even 
though it be true that the ofBcer, by making the défense in the state 
court, can ultimately obtain the protection of the laws of the Unit- 
ed States, the injurious effect in the way of impeding the enforce- 
ment of the laws of the United States would not be obviated, for, 
as is pointed out by the suprême court in Tennessee v. Davis, su- 
pra, during the time the officer is under arrest or is engagea" in 
defending himself in the state court he is withdrawn from the dis- 
charge of his duty, and the exercise of acknowledged fédéral power 
is arrested. Hence the justification of the true rule that it can- 
not be permitted to the state to assert jurisdiction over one acting 
under the authority of the United States for acts by him done in 
furtherance of the duty he owes to the fédéral government, upon 
the assumption that thèse acts are violations of a state statute. 

But there is another view that may be taken of the gênerai ques- 
tion, which perhaps may show even more clearly the correctness of 
the claim that the state court was without jurisdiction, and that is 
that the provision of the state law under which the petitioner was 
indicted and tried has no application to a case wherein an examiner 
of pensions, acting under the laws of congress, is endeavoring to 
ascertain the facts with regard to claims for pensions pending under 
the laws of the United States. It will not be questioned that to 
sustain a criniinal prosecution the statute upon which it is based 
must be binding upon the person, and applicable to the acts which 
form the basis of the prosecution. If, when the acts were done, the 
same were not within the plane of the jurisdiction of the state, then 
the statute of the state has no application thereto, and it cannot 
be predicated of the acts that they constitute violations of the stat- 
utes of the state. Thus in Ee Loney, 134 U. S. 372, 10 Sup. Ct. 584, 
it appeared that Wilson Loney had been placed under arrest upon 
a warrant issued by a justice of the peace in the city of Richmond, 
Va., charging him with perjury in giving his déposition before a 
notary public in a case of a contested élection of a member of the 
house of représentatives of the United States, the proceeding being 
based upon the statute of the state of Virginia, which enacts that, 
"if any person, to whom an oath is lawfully administered on any 
occasion, willfully swears falsely on such occasion, touching any 
material matter, or thing, he is guilty of perjury." The circuit court 
of the United States granted a writ of habeas corpus, and upon the 
hearing released the petitioner upon the ground that the statute of 
Virginia did not apply to the facts, and the case was thence carried 
to the suprême court, which afflrmed the ruling, and in the course 
of the opinion it was said: 

"It is essential to the Impartial and efficient administration of justice in the 
tribunals of the nation that witnesses should be able to testify freely before 
them, unrestrained by the législation of the state, or by fear of punishment in 
the state courts. The administration of justice in the national tribunals would 
be greatly embarrassed and impeded if a witness testifying before a court of 
the United States, or upon a contested élection of a member of congress. were 
liable tx> prosecution and punishment in the courts of the state upon a cKarge 
of perjury, preferred by a disappointed suitor or contestant, oc instigated by 
local passion or préjudice." 
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And the conclusion reached was that: 

"The courts of Virginia having no jurisdiction of the matter of the charge 
on which the prïsoner was arrested, and ne being in custody, in violation of 
the constitution and laws of the United States, for an act done in pursuance 
of those laws by testifying in the case of a contested élection of à member of 
congress, law and justice required that he should be discharged from such 
eustody, and he was rightly so discharged by the circuit court on writ of habeas 
corpus." 

It will be noticed that neither the circuit nor suprême court ex- 
amined into the question whether the prisoner had or had not sworn 
falsely in giving his testimony. The point of the décision was that 
the statute of Virginia, under which the prisoner was held, was not 
applicable to the case, and therefore there was no jurisdiction in 
the state courts, and this holding was based upon the proposition, 
in support of which authorities are cited in the opinion, that with 
relation to such matters as congressional élections, proceedings un- 
der the TJnited States bankrupt acts, or matters connected with the 
public lands the state statutes for the punishment of perjury do not 
apply, because thèse are matters outside of state control and ju- 
risdiction, and within fédéral control. 

It will not be questioned that the whole subject of the pensions 
paid to the soldiers and sailors of the United States is a matter 
wholly within fédéral jurisdiction, and wholly outside the plane of 
state control. The state cannot, either by législative enactment or by 
judicial action, create or deny the right to a pension under the laws 
of the United States, nor direct, prescribe, or control the mode of 
obtaining pensions, the manner of submitting évidence in support 
thereof, the kind or amount of évidence needed to establish a claim, 
or the methods to be followed by the United States in examining 
into claims presented, or the safeguards to be adopted to prevent 
frauds upon the fédéral government. The government of the United 
States has created the pension System now in force; and the whole 
thereof, in substance and in form of procédure, is without the plane 
of state control. When D. P. Andrus ftled in the pension office his 
application for an ihcreased pension, he then invoked and set in 
action the machinery of the pension system, and subjected himself 
to the provisions of the laws of congress and the raies established by 
the pension bureau upon this subject-matter, and in ail things con- 
nected with the claim thus presented by him he was subject to the 
laws of the United States, and, on the other hand, was entitled to 
the protection of the United States in ail that he did or sought to 
do in the prosecution of his pension claim. If an indictment had 
been procured against him in the district court of Howard county 
charging him with perjury, or some other violation of the stat- 
utes of the state, in the testimony he gave in support of his claim 
for a pension, and he had been arrested thereon, and thereupon he 
had applied to this court to be released from this arrest by meaus 
of a writ of habeas corpus, can there be any question that it would 
hâve been the duty of this court to hâve granted the writ, and upon 
the hearing to hâve discharged him, upon the ground that the laws 
of the state hâve no application to the acts of a party who is pro- 
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ceeding under the pension System of the United States, and where 
the acts are done in furtherance of the application for a pension. 
Under the ruling of the suprême court in Ke Loney, supra, it is clear 
that in the supposed case Andrus would hâve been entitled to his 
discharge on the ground that the state court had no jurisdiction in 
the premises, for the reason that the statutes of the state are not 
applicable to the conduct of a party in seeking to secure a pension 
under the laws of the United States. 

The legality of the acts of the pension claimant in support of his 
claim cannot be determined by the state statutes. They are not the 
test of what he may or may not do. So long as the acts of the 
pension claimant, in support of his claim, do not violate the provi- 
sions of the laws of the United States, he cannot be held to account 
criminally therefor. If the act he does violâtes the statutes of the 
United States, he can be held liable therefor, even though the stat- 
ure of the state might justify the act. The rule deducible from the 
decided cases, and well sustained on principle and authority, is that 
when a person seeks the benefit of the laws of the United States 
upon some matter wholly within fédéral control, as where one ap- 
plies for a discharge in bankruptcy, or seeks to purchase or enter 
any of the public lands of the United States, or applies for a pen- 
sion or for an increase thereof under the pension System of the 
United States, the test of the legality of the acts by him done in 
furtherance of the relief sought or of the claim made is to be found 
in the laws of the United States. It is clear that the state can- 
not directly legislate upon thèse matters, because they are outside 
of the plane of state control and jurisdiction, and therefore the 
gênerai statutes of the state cannot, by judicial interprétation, be 
made applicable thereto. 

If, then, in the supposed case, Andrus would hâve been entitled 
to a discharge from arrest upon the warrant of the state court 
on the ground that he was not amenable to the jurisdiction of the 
state because the act done for which it was sought to hold him 
criminally liable was done in connection with and in furtherance 
of a claim for an increased pension by him presented under the laws 
of the United States, — a matter wholly within fédéral control, and 
wholly without state control or jurisdiction, — is it not equally clear 
that the state law cannot be held applicable to the acts done by the 
pension examiner in connection with the claim in question? It 
would be a curions anomaly to hold that Andrus, the pension claim- 
ant, was not amenable to the state jurisdiction for acts by him done 
in furtherance of his claim, but that the pension examiner, acting 
under the authority of the United States, when engagea in the ex- 
amination of the validity of the Andrus claim, was amenable to the 
state jurisdiction for acts by him done in furtherance of the duty 
imposed upon him as an agent of the pension bureau. The state 
statutes do not furnish the test of the legality or criminality of the 
acts done by the pension claimant in furtherance of the claim by him 
made under the laws of the United States governing the granting of 
pensions, nor of the acts done by the pension examiner when en- 
gaged in investigating the merit of the claim presented Under the 
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pension laws. When the pension claimant, Andrus, filed his claim 
for an increase of pension, he then invoked the benefit of th* laws 
of the United States creating the pension System, and he became 
entitled to the benefits of the System, in case he sustained his right 
to an increased rate, and he became entitled to the protection of 
the laws and governmental powers of the United States while en- 
gagea in prosecuting the claim by him filed. In what he did, or 
songht to do, in support of or in furtherance of the claim by him 
asserted under the pension system of the United States, he was not 
lawfully subject to be impeded or embarrassed by criminal proceed- 
ings instituted under the statutes of the state based upon acts done 
by him in support of his claim; and if for an act thus done he had 
been arrested in a criminal proceeding instituted in a state court, 
he would hâve been entitled to his discharge from such arrest upon 
a writ of habeas corpus issued by this court. The immunity, how- 
ever, which he could lawfully claim under thèse circumstances, based 
upon the principle that the whole subject-matter of pensions, created 
by the laws of the United States, is outside of the plane of state 
jurisdiction, must be equally applicable to the offlcer or agent of the 
United States charged with the duty of examining into the validity 
of the claim thus asserted under the laws of the United States. No . 
other conclusion is permissible, and it thus appears that the statutes 
of the state of Iowa are not applicable to the acts done by a pension 
examiner when engaged in the investigation of the validity of a 
claim preferred by one who seeks the benefit of the pension bounty 
provided for by the laws of the United States, the acts done being 
in furtherance of the duty imposed upon the examiner by the laws 
of the United States. 

But it is said that of necessity there is placed upon the state court 
the duty of determining in each case whether it has jurisdiction; 
that this nécessitâtes inquiry into the facts of the particular case; 
that the duty of inquiry must be supplemented by the right to dé- 
termine and adjudicate on the question of jurisdiction; that in this 
case the district court of Howard county held that it had jurisdic- 
tion, which ruling has been affirmed by the suprême court of the 
state; and that the only remedy, if any exists, is by writ of error 
to the suprême court. The state court proceeded upon the theory 
that the statute of the state was applicable to the acts of the ex- 
aminer, acting under the authority of the United States, in investi- 
gating the validity of the claim made by Andrus for an increase of 
pension, and the genuineness of the letters filed in support of the 
claim, and, making the state statute the guide to the examiner in 
the performance of the duties he owed to the government of the 
United States, the court held that the acts done violated the state 
statute, and rendered the examiner amenable to the punishment pro- 
vided for in that statute. In reaching this conclusion the suprême 
court of the state held that in the performance of his duties as an 
examiner appointed under the laws of the United States he had no 
right to resort to duress or intimidation for the purpose of procur- 
ing information; it being further said in the opinion that: "The 
officers of the gênerai government owe obédience to the laws of this 
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state when within its limits, and may be detained and prosecuted for 
the commission of félonies thereunder." By tMs it is made clear 
that the state court undertook to hear and détermine the question 
whether the laws of the United States justifled the acts done by 
the examiner in his efforts to obtain information touching the va- 
lidity of the claim preferred by Andrus for an increase of pension, 
and, reaching the conclusion that he had overstepped the proper lim- 
its of his authority, the court, in effect, held that he had thereby 
become amenable to a prosecution under a state statute. In effect, 
the state court undertook to punish the examiner under the provi- 
sions of the state statutes for acts done by him as an agent of the 
United States, the acts being intended to further the duty imposed 
upon the examiner by the laws of the United States, upon the ground 
that in doing the acts the examiner exceeded the authority conferred 
upon him by the laws of the United States. It is not questioned that 
if a person who is an offlcer or agent of the United States commits 
a felony in a matter aside from that committed to his care as an 
offlcer of the United States, he may be prosecuted therefor in the 
state courts, but in such case he is not, proceeded âgainst as an 
offlcer or agent of the United States. If, however, he is proceeded 
. against for acts done in his officiai capacity, on the theory that 
what he did was not required in the performance of his duty, but 
was in excess thereof, then it is clear that the vital question is 
the extent of the authority conferred upon him by the laws of the 
United States, and it certainly is the law that the offlcers and agents 
of the United States, such as the marshals, the deputy marshals, post- 
office inspectors, pension examiners, and the like, cannot be called 
to account before the courts of the states for the manner in which 
they perform the duties intrusted to them. Suppose it were true 
that the examiner in this case, in his efforts to get at the truth with 
regard to the Andrus claim, did threaten Andrus that if he did not 
own up to the fraud chargea against him he would be prosecuted for 
perjury or other crime. What right has the state of Iowa to in- 
quire into the mode or manner in which the United States, through 
its oflicers and agents, administers the pension system of the Unit 
ed States? If the examiner, while conducting the investigation into 
the validity of the claim preferred by Andrus, may hâve overstepped 
the limits he should hâve observed in the examination of Andrus 
(which, however, I do not assert nor believe), it is for the govern- 
ment of the United States to call him to account, and not for the 
state of Iowa. It is true that, when in the state of Iowa, the 
offlcers and agents of the United States owe obédience to the laws 
of the state, but they, in common with ail others, owe obédience to 
such laws only in matters to which the state laws are properly ap- 
plicable. Thus, if the législature of the state should enact that pen- 
sion examiners appointed by the United States, when engagea in 
the performance of their duties in Iowa, should not hâve the right 
to examine applicants for pensions with regard to their claims, or 
in such examination should not hâve the right to call for papers or 
letters in possession of the claimant, or should not hâve the right 
to warn a claimant of the dangers he would expose himself to if he 
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présentée! a false daim, îs it not clear beyond question that ail such 
attempted législation would be held utterly void, because the sub- 
ject-matter of pensions is wholly without the plane of state control, 
and for the further reason that it is not within the province of the 
state to deflne, prescribe, or limit the duties or the mode of perform- 
ance thereof of offleers and agents of the United States? That which 
is beyond the plane of state jurisdiction by direct législation can- 
not be brought within such plane by indirection, and therefore it is 
that the offleers and agents of the United States cannot be held re- 
sponsible, under the criminal statutes of the state, for acts done in 
their officiai capacity, because, if that were permitted, it would be 
possible to control or nullify the action of the authorities of the 
United States by the action, législative and judicial, of the several 
states. The question which marks the limit of the state jurisdic- 
tion is whether the person sought to be called to account was acting 
under the authority of the United States when the acts complained 
of were done, in and about a subject-matter within fédéral jurisdic- 
tion. The mode or manner in which the officer or agent undertakes 
to perform the duty imposed upon him by the laws or authority of 
the United States is not a matter of state cognizance, for the crim- 
inal statutes of the state are not applicable to acts done within the 
plane of fédéral jurisdietion, and under the authority of the United 
States. 

Whenever it is made to appear in a criminal case pending in the 
state court that the acts charged in the indictment were done by the 
défendant as an officer or agent of the United States in and about 
a matter within fédéral control, and when engaged in the perform- 
ance of the duties imposed upon him by the laws or authority of 
the United States, then it is made to appear that the state court 
is asked to assume a jurisdiction which it cannot rightfully exer- 
cise; and if that court entertains the case, and proceeds to adjudi- 
cate on the question of the extent of the authority possessed by the 
offleers of the United States, and the mode and manner in which 
his officiai duty has been performed, testing the same by the pro- 
visions of state statutes not applicable to the subject-matter, it pro- 
ceeds at the péril of having its jurisdiction questioned and denied 
either by writ of error to the suprême court of the United States or 
by a writ of habeas corpus from either of the courts of the United 
States. 

In the présent case the évidence shows beyond possible question 
that Edward F. Waite was duly commissioned as a spécial examiner 
of the pension bureau; that he was charged specially with the duty 
of examining into the pension claims filed by résidents of Northern 
Iowa and Minnesota through George M. Van Leuven, as their at- 
torney, which included the claim for an increase of pension filed by 
D. P. Andrus; that in pursuance of the authority of the United 
States he went to Andrus' house for the purpose of examining him 
about his claim; that during the whole interview between Waite 
and Andrus, Waite was acting in his capacity of pension examiner; 
that in ail he did or said at that interview he was seeking to get 
at the truth with regard to the claim for pension, and the genuine- 
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ness of the letters filed in support thereof; and therefore it ls made 
clear beyond question that during that entire interview, and in ail 
that ne did or said, he was acting in his officiai capacity under the 
authority of the United States, in and about a subject-matter wholly 
within fédéral control and jurisdiction, and therefore for the mode 
or manner in which he performed the duty imposed upon him by 
the laws of the United States he cannot be called to account in a 
criminal case brought in a state court, based upon provisions of a 
state statute. For any dereliction of duty in the mode and man- 
ner of conducting the investigation which he was empowered to 
make under the authority of the United States he is amenable to 
the laws of the United States, but not to those of the state, for, 
as is said, in effect, by the suprême court in the Neagle Oase, acts 
done under the authority of the United States cannot be violations 
of the criminal laws of the state. Being done within the gênerai 
scope of the authority conferred by the laws of the United States, 
the rightfulness or validity thereof cannot be tested by the provi- 
sions of the criminal statutes of the state. Therefore, when it was 
madé to appear to the district court of Howard county that it was 
sought in the case before it to hold Edward P. Waite liable for a 
criminal violation of the statutes of the state for acts by him done 
as a spécial examiner of pensions appointed under the laws of the 
United States, when he was engaged in the performance of the du- 
ties imposed upon him as an officer or agent of the United States, 
then it was made to appear to that court that it had no jurisdic- 
tion to further proceed in the case or to further restrain the liberty 
of the défendant therein for the reasons: 

First. That it thus appeared that it was being attempted to ap- 
ply the criminal provisions of the statute of the state to acts done 
and proceedings had under the laws of the United States creating 
and regulating the pension System of the United States, which Sys- 
tem, as to substance and mode of procédure, lies wholly without the 
plane of state jurisdiction; second, that it was thus made to ap- 
pear that the criminal process of the state was being used to in- 
terfère with, impede, and embarrass the opérations of the govern- 
ment of the United States in connection with a subject-matter touch- 
iug which the laws of the United States are not only paramount and 
suprême, but touching which the jurisdiction of the United States 
is exclusive; and, third, that it was thus made to appear that 
it was sought to subject an officer and agent of the United States 
to punishment under the criminal statutes of the state for acts by 
him done under the authority of the United States in connection 
with a subject-matter wholly within fédéral control and jurisdic- 
tion. In thus undertaking to review the actions of the district court 
of Howard county, affirmed as it has been by the opinion of the 
suprême court of the state, this court has been called upon to ex- 
ercise a very délicate duty, but it is one imposed upon this court 
by the laws of the United States, and which cannot be evaded, 
when the liberty of a citizen of the United States is involved in 
the controversy. Having reached the conclusion thàt for the reasons 
assigned the district court of Howard county was without jurisdic- 
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tion in the premises, it follows that in holding the petitioner to trial 
before a jury, in receiving a verdict of guilty in the case, in en- 
tering sentence thereon, in holding the petitioner to bail pending 
the appeal to the suprême court, and in endeavoring to enforce the 
sentence by committing the petitioner to the custody of the sheriff, 
the state court and its offlcers acted without due authority or war- 
rant of law, for want of jurisdiction in the premises, and, as it 
thus appears that the petitioner is deprived of his liberty without 
due warrant of law, he is entitled to his discharge as prayed for. 



UNITED STATES v. ONE OASE OHEMIOAL OOMPOUND (two cases). 

In re SOCIETE FABRIQUES DE PRODUITS CHIMIQUES DE THANN 
ET DE MULHOUSE (two cases). 

(District Court, S. D. New York. May 12, 1897.) 

CUSTOMS DUTIES— FORFEITURE PROCEEDINGS— INTERVENTION BY PATENT OWNBR. 

A patent owner, who is suing an importer for infringement by the im- 
portation of infringing goods, whieh hâve been detained by the customs of- 
ficiais, and libeled for forfeiture, because of fraudulent undervaluation, 
may, for the protection of his interests, be permitted to intervene in the 
forfeiture proceedings, on giving proper security. 

Libel for Forfeiture. Intervention. 

On pétitions by Société Fabriques de Produits Chimiques de Thann 
et de Mulhouse, owner of United States letters patent, for leave to 
intervene in forfeiture proceedings for its interest in the res, the fol- 
lowing facts appeared : 

Thèse proceedings were begun by the government for the forfeiture of two 
cases of chemical compounds for fraudulent undervaluation. The petitioner 
herein claimed that the said compound was trinitrobutylxylene, or artiflcial 
musk, an article covered by United States letters patent to Albert Baur, No. 
451,847, dated May 5, 1891. The owner of the patent (the petitioner herein) 
had brought suit in the United States circuit court against one Sander, the 
consignée of the goods, for infringement of the patent, and being unable to 
learn the whereabouts of said Sander and ascertaining that he was acting 
through the firm of Messrs. Hatch & Wickes, who represented him as proctors 
in the forfeiture proceedings, made Messrs. Hatch & Wickes parties to the in- 
fringement suit. Service could not be effected on Sander. The other parties 
appeared. 

The bill of complaint prayed for the usual injunetion, and that the défendants 
be enjoined from obtaining possession of the shipments of artiflcial musk be- 
fore mentioned. There was also a prayer that the goods be delivered up to be 
destroyed. 

A preliminary injunetion was granted by his honor, Judge Laeombe, against 
Messrs. Hatch, Wickes and Clute, eomposing the firm of Hatch & Wickes, from 
acting as attorneys in fact of the défendant Sander to obtain the possession 
or control of said merchandise. It was expressly provided that the writ was 
not to operate in restraint of their "appearing and acting for said Sander as 
attorneys at law, counsellors or proctors in the forfeiture proceedings now 
pending" in this court. 

B. F. Lee, for petitioner. 

That it is not necessary to show a claim enforceable in admiralty to entitle 
a petitioner to intervene in a proceeding in rem for his interest in the res. 
The Two Marys, 10 Fed. 919, at page 925, 12 Fed. 152, and 16 Fed. 697. 
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That the court may order an article made In Infringement of a patent rlght 
to be delivered up to be destroyed. Frearson v. Loe, 9 Ch. Div. 48, 67; Bird- 
sell v. Shaliol, 112 U. S., at page 487, 5 Sup. Ot. 244. 

James E. £ly, Asst. U. S. Atty. 

Hatch & Wickes (Walter C. Low, of counsel), for claimant. 

BEOWN, District Judge. The petitioner has a sufficient interest 
to justify his intervention on giving security; the other parties should 
then answer the pétition unless they admit the facts stated in it. 
If its statements are denied and any issues are presented not ap- 
propriate for trial in this court, they cari be sent to the appropriate 
court and the proceedings hère stayed in the meantime. 



DRAPER et al. v. WATTLES.i 
(Circuit Court, D. Massachusetts. February 21, 1879.) 

t. Costs in Equftt — Appoktionmbnt. 

A plaintiff is not to be ref used costs merely because he may not hâve re- 
covered ail that he has in good faith and with reasonable prudence sup- 
posed himself entitled to. 
2. Samb — Patbnt Suits. 

Where three patents were sued on, and two were held valid and infringed. 
but as to the third it was found that infringement had not been fully made 
out by a prépondérance of évidence, held, that plaintiff would not be denied 
full costs, especially as there had been no attempt to discriminate sharply 
the infringemepts of the third patent from the oihers. 

This was a suit in equity by George Draper and others against 
Joseph W. Wattles for alleged infringement of three patents. The 
cause was heard upon a question as to the allowance of costs. 

Thomas L. Livermore, for complainant. 
David Hall Eice, for défendant. 

LOWELL, Circuit Judge. The bill of complaint was brought 
upon three patents, and in the opinion of the court two of them were 
valid and had been infringed, and as to the third the ûnding was 
that the infringements had not been fully made out by a prépondér- 
ance of the évidence. Under thèse circumstances the respondent 
contends that the costs should be apportioned in some équitable mode, 
and the complainants maintain that they should hâve full costs. 

The court, undoubtedly, has control over the subject of costs, 
excepting when the case cornes within section 4922, Eev. St., which 
provides that, if the patentée has claimed in his spécification more 
than that of which he was the first inventor or discoverer, he shall 
recover no costs, unless he shall hâve entered a proper disclaimer at 
the patent office before suit. This power to award or refuse costs, 
in whole or in part, may prove to be useful in the very long and ex- 
pensive litigations which are so much in vogue at the présent time, 
and I should be unwilling to abdicate that power. But this case 

i Not previously reported, and now published by request. 
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seems to corne within that gênerai mie, which is adopted in ail 
courts of équitable jurisdiction, that a plaintif!: is not to be refused 
his costs merely because he may not hâve recovered ail that he has 
in good faith and with reasonable prudence supposed hirnself to be 
entitled to. The parties cannot always foresee what the évidence 
may be to meet their apparently sound case. Especially is this true 
in patent causes, in which the history of the art is often developed 
for the first tiine in the course of the suit. If the invention has 
been anticipated in any substantial part, the statute deals with the 
costs. Hère, the court may be said to hâve determined a single 
issue out of many upon a failure to sustain the burden of proof , rather 
than upon any decided opinion that the plaintiffs had no right to 
complain of the defendant's acts. 

It was for the interest of both parties that the plaintiffs should 
unité ail their claims in one suit in equity, and there was no action 
taken to discriminate sharply the issue of infringement under the 
third patent from the others. The validity of ail the patents was 
assailed, as well as the infringement of ail, and the resuit has been 
to sustain the plaintiffs in a great majority of the many points which 
were raised by the pleadings. It would operate as a surprise and 
a hardship upon the plaintiffs, under thèse circumstances, to under- 
take to pick out the costs of the single issue upon which they hâve 
failed to make out their case to the satisfaction of the court. Costs 
to be taxed in full. 



WARREN CHEMICAL MANUF'G CO. v. UNITED STATES. 
(Circuit Court, S. D. New York. Febmary 16, 1897.) 

CUSTOMS DUTIES — CLASSIFICATION — COAL-TAR PrODUCT. 

The merchandise known as "eoal-tar product," or "dead oil," ls not 
dutiable under the provision for "products known as distilled oils" in par- 
agraph 60 of the act of August 28, 1894, but is entitled to free entry under 
paragraph 443, as a product of coal tar not a color or dye, and not spe- 
cifically provided for. 

This was an appeal by the Warren Chemical Manufacturing Com- 
pany from a décision of the board of gênerai appraisers in respect 
to the classification of certain merchandise. 

Albert Comstock, for importera. 

James T. Van Rensselaer, for the United States. 

TOWNSEND, District Judge (orally). The merchandise in ques- 
tion is known as "coal-tar product," or "dead oil." The finding of 
the board of gênerai appraisers that it is a product of coal tar is 
supported by the prépondérance of the évidence, and is affirmed. It 
was assessed for duty at 25 per centum ad valorem, under the provi- 
sion for "products known as distilled oils" in paragraph 60 of the tariff 
act of August 28, 1894. The importer has protested, claiming that 
it is free, as a "product of coal tar, not a color or dye, not specifically 
provided for," under the provisions of paragraph 443 of said act. 
Counsel for the United States contends that the terni "distilled oila" 
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bas in the trade a definite meaning, synonymous with "essential oils," 
or oils derived from vegetable substances, and that, as congress has 
included in paragraph 60 both the terms "essential oils" and "dis- 
tilled oils," it must thereby hâve intended to include under the two 
terms something more than the commercially known distilled oils, 
namely, oils in fact distilled from nonvegetable substances, such as 
oils distilled from coal tar. Whether the contention of the importer, 
that the word "known" necessarily means, in this connection, "com- 
mercially known," it is unnecessary to détermine. It has not been 
shown, however, that this article is an oil in fact, or that it is chem- 
ically or commercially or commonly known as "distilled oil." The 
décision of the board of gênerai appraisers is therefore reversed, and 
the article should be admitted free, under paragraph 443 of said act. 



MIOHIGAN STOVE CO. v. FTJLLER-WARREN CO. 
(Circuit Court E. D. Wiseonsin. June 22, 1896.) 

1. Patents— Combinatk>ns— Aggkegations. 

Where a patent for an Improvement In stoves includes as part of the 
combination an in-turned, mica-filled section over the fire pot, and a re- 
flector, which, as their joint product, give a new illuminating efïect, making 
the stoves attractive and popular, this is sufflcient to show a patentable 
combination, as distinguished from a mère aggregation of old éléments. 

2. Same — Evidence op Pofularity — Rebuttal. 

Testimony as to the popularity of an improved structure may be received 
in rebuttal to overcome any doubt which may arise because the patent is so 
close to the line between true combinations and mère unpatentable aggre- 
gatlons. 

8. Same— Improvement in Stoves. 

The Keep mechanical patent, No. 368,770, for an improvement In stoves. 
construed, and held not anticipated, valid, and infringed as to the second 
and flfth claims, and not infringed as to the third claim. 
4. Same— Design Patent — Stoves. 

The Keep and Wipfler patent, No. 18,190, for a design for a heating stove, 
held not infringed. 

This was a suit in equity by the Michigan Stove Company against 
the Fuller-Warren Company for alleged infringement of certain pat- 
ents for improvements in stoves. 

The bill allèges infringement of two letters patent owned by the complain- 
ant: (1) Mechanical patent, No. 368,770, for improvement in stoves, granted 
to William J. Keep, August 23, 1887; and (2) design patent, No. 18,190, for 
heating stove, granted to William J. Keep and Charles Wipfler, March 21, 
1888. 

First. Of the mechanical patent infringement is alleged of the second, third, 
and flfth claims, which read as follows: "(2) The combination, in a stove, of 
a vertical section, as, A, B, inclosing the fire pot, an in-turned section, C, ar- 
rangea over the fire pot, a reflector, E, arrangea above said in-turned section, 
and mica interposed between the fire and reflector, substantially as described. 
(3) The combination, in a stove, of a vertical section, an in-turned section, O, 
having mica-filled openings, an overhanging section, D, and a reflector set in 
front of said overhanging section, and with a space between the two, sub- 
stantially as described." "(5) The combination, in a stove, of a vertical sec- 
tion, an in-turned section, C, having openings filled with mica, and multiple 
reflectors, as, E', E', arrangea to diffuse and spread the rays of light and beat 
In various directions substantially as described." 
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Second. The design patent embodles substantlally the same mechanical cotn- 
blnations covered by the foregoing patent, and infringement is alleged of the 
three following claims: "(2) In a design for a stove, an overhanging top, 3, 
having an in-turned concave recess in front above the cover, as shown. (3) In 
a. design for a stove, the substantlally cylindrlcal fire-pot section, comprising 
the three mica sections; the lower one flaring, the upper one of sector shape, 
and the intermediate one substantlally straight, as shown. (4) In a design for 
a stove, the rail ornamented at Its ends with rosettes arrangea at an oblique 
angle to the lengtb of the rail, as shown." 

The défenses to both patents allège noninfringement and invalidity. Numer- 
ous prior patents are introduced to show the prior state of the art and want 
of novelty, and It is especially urged that the second and fifth claims of the 
mechanical patent are mère aggregatlons of old devices, and that the third 
claim is not infringed. 

Seorge H. Lothrop, for complainant. 
Davenport & Hollister, for défendant. 

SEAMAN, District Judge (after stating the facts as above). In the 
mechanical patent, No. 368,770, invention is asserted generally upon 
the following features: In drawing inwardly the wall of the stove 
over the flre pot, putting mica in the in-turned wall to permit the 
passage of heat and light rays, and placing a reflector over the fire 
in position to catch and reflect the light rays. Thèse features are 
ail clearly set forth in the letters patent, especially in the second and 
fifth claims. The défendant contends that each of the éléments 
entering into thèse claims is an old and well-known feature of stove 
structure; and the évidence of prior patents, introduced on its be- 
half, supports that contention. An in-turned section above the flre 
pot and mica-fllled openings appear in several prior patents, notably 
in the drawings which accompany the following: No. 107.597, for 
a magazine stove, issued to A. C. Corse, September 20, 1870; No. 
129,534, to A. C. Corse, July 16, 1872, for a base-burning stove; No. 
8,567, to Philip Rollhaus, Jr., August 6, 1875, for design for flreplace 
heater. Eeflectors in various forms are a common structure, and 
appear in several exhibit patents, although none is shown of strictly 
analogous use. The expert on behalf of the défendant places much 
stress on the above-mentioned Corse patents as anticipatory of ail 
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the essential features of the patent in question, but they clearly hâve 
no reflector, and, in my opinion, do not suggest this combination. 
The main défense, however, against the second and flfth claims is 
that they do not présent a patentable combination, but are mère 
aggregations of old éléments of stove structure. It is clear that if 
"the resuit in this case is a mère aggregation of the several functions 
of the différent éléments of the combination, each perf orming its 
function in the old way," there is nothing upon which to base a 
claim to invention. Richards v. Elevator Co. (on rehearing) 159 
U. S. 477, 487, 16 Sup. Ot. 53. Whether thèse claims fall within 
such définition was the inquiry which seemed to me, upon the argu- 
ment, to présent the main, if not the only, difficulty in the case. 
In Loom Co. v. Higgins, 105 U. S. 580, 591, Mr. Justice Bradley, 
speaking for the court, says: 

"It may be laid down as a gênerai rule, though perhaps not an invariable 
one, that If a new combination and arrangement of known éléments produce 
a new and bénéficiai resuit never attained before, it is évidence of invention." 

The testimony shows that the resuit obtained by this combination 
was bénéficiai, in that it gave an illuminating effect which made the 
stoves attractive, and gave them great popularity in the trade; and 
it is my opinion that this effect is new as the joint product of the in- 
turned mica-filled section and the reflector. As stated by the com- 
plainanfs expert: 

"It is necessary in a coal-burning stove of this kind, particularly when hard 
coal is used, that the space above the fire pot be inclosed, so that the chimney 
will draw the air through the fuel instead of over it. It is therefore neces- 
sary that the ln-turned section, if it permits light and heat rays to pass through 
it, must hâve mica placed in the openings of this in-turned section, in order 
that it may be closed, and at the same time transparent to light and heat 
rays. The in-turned section, having mica in it, therefore co-operates with the 
section inclosdng the fire pot and with the reflector above the in-turned section, 
because it permits the heat and light rays to pass from the fire pot to the re- 
flector through the in-turned section, and still maintains a closed space above 
the fire pot. The mica interposed between the fire pot and reflector serves 
also to prevent the smoke and dust from the flre pot coming in contact with 
the reflector, and obscuring its bright surface, so that the in-turned section 
filled with mica co-operates with the fire pot and the reflector to prevent the 
former from destroying the latter." 

Although the mica and the reflector each performs its old function, 
it is not in the old way, for they are so positioned that they co- 
operate, and obtain a resuit which is joint, and not individual. This 
distinction is the same noted by Judge Acheson in Stutz v. Arm- 
strong, 20 Fed. 843, 847, that "it is sufflcient if ail the devices co- 
operate with respect to the work to be done, and in furtherance 
thereof, although each device may perform its own particular func- 
tion only." In this view the device meets the requirements for a 
patentable combination, namely, "while every élément remains a unit, 
retaining its own individuality and identity as a complète and oper- 
ative means, the combination embodies an entirely new idea of means, 
and thus becomes another unit, whose essential attributes dépend on 
the co-operative union of the éléments of which it is composed." 1 
Kob. Pat. § 155. The testimony regarding the popularity of the 
structure thus obtained is well worthy of considération to overcome 
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any doubt which may arise because the device cornes close to the 
line of thèse définitions; and I do not think this testimony should be 
excluded as not strictly in rebuttal, under the objection interposed 
by the défendant. The infringement of the second and fifth claiins 
appears to be clearly established, and the complainant is entitled to 
an injunction thereupon. 

The other allégations of infringement are unsupported by the évi- 
dence. The third claim of the mechanical patent makes the provi- 
sion of an air space between the reflector and the overhanging sec- 
tion, D, the distinguishing élément; and this is neither employed in 
the defendant's stove, nor is there any équivalent for it. This omis- 
sion avoids infringement. The defendant's stove does not conflict 
with the design patent, if that is assumed to be valid. In its appear- 
ance, either generally or in détail, it does not so far resemble the 
complainant's design as to deceive purchasers or dealers, but, on the 
contrary, seems to be well distinguished in form and ornamentation. 

No proof is furnished under section 4900, Rev. St., and there can 
be no decree for damages or profits as the case now stands. Decree 
may be prepared for entry in accordance with the views above indi- 
cated. 

On Rehearing. 

(May 19, 1897.) 

Banning & Banning, for complainant 
Nelson Davenport, for défendant. 

SEAMAN, District Judge. Rehearing was granted in this case 
for the production of further and newly-discovered évidence upon the 
issue of anticipation. This évidence on behalf of the défendant pré- 
sents two devices: (1) A fireplace heater, called the "New Golden 
Sun," purporting to hâve been manufactured by James Spear at Phil- 
adelphia, put upon the market about 1883, and exhibited in a cata- 
logue dated in 1884. (2) A stove called the "Standard Base Burner," 
manufactured by the Magee Furnace Company, of Boston, and claim- 
ed to hâve been placed upon the market in 1876. The Spear device 
is the only one which seems to me to be entitled to serious consid- 
ération. The testimony relating to the Magee stove shows an orig- 
inal construction in which the upper mica section was slightly curved 
or in-turned, and above this a section or ring which would be capable 
of use as a reflector, to some estent, if properly plated or polished for 
that object. No exhibit stove is produced by the défendant of this 
form, but it is asserted by some of the witnesses that this ring was 
polished and served as a reflector; and one witness states that a 
stove which was made for exhibition at the Philadelphia Centennial 
had the ring section nickel plated. This construction was abandoned 
after the first season, and the testimony is too indefinite to establish 
actual provision for use of the feature of reflection which is dominant 
in the complainant's device. If the feature was présent in any de- 
gree, it was as a mère incident, and not so far developed or recognized 
as to anticipate the patent in suit. And, on the other hand, the com- 
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plainant produce3 a stove of that màke, whidi was identified as one 
of those named by the defendant's witness as made and sold by the 
Magee Company, and of the pattern referred to, in which the under 
side of the ring was unpolished, and it was conceded that it could not 
serve as a reflector. The Spear fireplace device, called the "New 
Golden Sun," has an arched border or frame nickel plated, which 
serves to reflect the rays of light and heat to a certain extent at the 
sides, although not at the top. The only witness upon this point is 
the designer and manufacturer, James Spear, who gives enthusiastic 
description of the "dazzling glow" which was produced. A eut of it 
is shown in his catalogue of 1884, and the feature of reflection is re- 
ferred to in the context But there is no provision of an in-tumed 
mica section and reflector serving in any manner to reflect the rays 
of light and heat from the upper surface of the fire pot, which is the 
distinguishing feature of the complainant's device, and gives it the 
large measure of success shown in this record. While there is inci- 
dental use of the feature of reflection, there was, in my opinion, no 
such récognition of its beneflts as should appear to constitute antici- 
pation in view of the success obtained by the complainant's device. 
The question of patentable invention is close, but the new testimony 
is not suffleient, in my view of the case as a whole, to disturb the 
opinion heretofore reached. Decree will be entered in favor of the 
complainant according to the former opinion. 



KOEMER v. PEDDIE et al. 

(Circuit Court of Appeals, Third Circuit. May 17, 1897.) 

No. 4, March Term, 1897. 

1. Patents— Construction of Claims—Infringement— Satchel Frames. 

The Roemer patent, No. 340,459, for a bag or satchel frame, is strlctly 
limited by the prior state of the art, and its third claim is not infringed by 
a frame which does not hâve the described groove "adapted to receive the 
edge of the bag material." 

t. Same. 

The Roemer patent, No. 378,263, for a bag or satchel frame, covers, In 
Its first claim, a combination of éléments, ail of which, excepting the two 
ears described as pivoted on the end sections of the frame, were old; and 
said claim is not infringed by a frame having but one ear, instead of two, 
and a single rod in place of two pins. The second claim la for a combina- 
tion of old éléments without produolng any new resuit, and is, therefore, 
void. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

This was a suit in equity by William Eoemer against T. B. Peddie 
& Co. for alleged infringement of two patents for bag or satchel 
frames. The circuit court dismissed the bill, and the complainant 
appealed. 

K. Wayne Parker, for appellant. 
Louis C. Kaegener, for appelleea. 
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Before ACHESON and DALLAS, Circuit Judges, and BUFFTNG- 
TON, District Judge. 

DALLAS, Circuit Judge. This is an appeal from a decree dis- 
missing a bill for alleged infringement of two patenta. 

1. Patent No. 340,459, dated April 20, 1886, was issued to the ap- 
pellant for a bag and satchel frame. The claim in question is as 
follows: 

"(3) A bag or satchel frame having grooved sJdes adapted to reeeive the 
edge of the bag materlal, the lower edge or portion of said groove projectfng 
outwardly beyond the upper edge of the said groove under the bag materlal. 
the said outwardly projecting portion being provided with perforations therein 
through which the stitches or rivets pass that secure the bag material to the 
frame, substantially as and for the purposes set forth." 




The prior state of the art, as necessarily admitted, imperatively re- 
quires the limitation of this claim to the particular groove described ; 
and as inspection plainly reveals that the défendants' frame does not 
hâve such a groove "adapted to reeeive the edge of the bag mate- 
rial," the charge of infringement cannot be sustained. 

2. Patent No. 378,263, dated February 21, 1888, was al sa issued to 
the appellant for a bag or satchel frame. The claims alleged to 
hâve been infringed are as follows: 

"(1) In a bag or satchel frame, the combination with end sections, b, b, of a 
frame, of jaws, c, c', pivoted at the opposite ends of and Connecting said end 
sections, each of said jaws consisting, essentially, of a seat, d', a vertical por- 
tion, d2, to elevate said seat, and a perforated flange, d», to reeeive the body 
material, and end sections, f, f, secured to the ends of said section d, and 
provided with ears fs, f*, pivoted on the end sections, b, b, of the frame, sub- 
stantially as set forth. 
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"(2) In combina tlon with jaws, c, ci, of a bag frame, strap-llk* enfl sections, 
b, b, disposed vertically edgewise at the ends of the frame, and providing 
pivotai bearings for sald Jaws, substantially as and for the purposes set forth." 

The flrst of thèse claims is for a combination, ail the éléments of 
which, with the exception of the two ears especially described as 
pivoted on the end sections of the frame, were unquestionably old. 
The appellees' construction comprises but one ear, not two, and, in- 
stead of two pins, it has a single rod, and without giving to the claim 
a breadth of construction which its language does not warrant, and 
which pre-existing devices render wholly inadmissible, thèse dif- 
férences cannot be regarded as immaterial. 

The second claim of this patent has been several times in litiga 
tion, and upon each occasion has either been not insisted upon, or 
has been held to be invalid; and the record in the présent case 
leaves no room for doubt that each and ail of its constituent con- 
trivances were well known long before this patent was applied for. 
The utmost that can be justly credited to the appellant is that, in 
their aggregation, he exhibited an appréciative realization of the 
utility of each of them. It does not appear that he so associated 
them as to produce any new resuit as the conséquence of their union ; 
and therefore he did not create a patentable combination. Upon the 
whole case we are of opinion that no error was committed in the 
disposition made of it by the circuit court, and its decree is afflrmed. 
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CONSOLIDATED FASTENER 00. V. TRAUT & HINE MANUF'G CO. 

(Circuit Court, D. Connecticut May 6, 1897.) 

Patents — Pbeltminary Injunction— Violation op Agreement. 

A preliminary injunction will not be issued to prevent the alleged viola- 
tion of a contract by the manufacture of a certain kind of article, where 
the affidavits show that it will be contended at the trial that the con- 
struction of the written contract dépends upon the intention, to be gathered 
from the surrounding circumstances, and the conduct of the parties before 
and after exécution of the contract, which questions cannot be satisfac- 
torlly detennined upon the affidavits. 

This was a suit in equity by the Consolidated Fastener Company 
against the Traut & Hine Manufacturing Company to enjoin the al- 
leged violation of an agreement in respect to patent rights. ïhe 
cause was heard on a motion for preliminary injunction. 

W. B. H. Dowse and John B. Bennett, for complainant. 
Mitchell, Bartlett & Brownell, for défendant. 

TOWNSEND, District Judge. On motion for a preliminary in- 
junction. The parties hereto are manufacturers of lock fasteners 
and buttons for gloves, suspenders, and other similar articles. On 
November 17, 1893, they executed the following agreement, the state- 
ments whereof sufflciently show their prior relations: 

"Mémorandum of agreement made this day by and between the Traut & 
Hine Mfg. Co., of New Britain, Conn., and Geo. E. Adams, of said New 
Britain, and Jno. 0. Knowles, of Providence, R. I., and the Consolidated 
Fastener Co., of Portland, Me.: Whereas, a suit 1s pending against Hewes 
& Porter, of Boston, in the U. S. circuit court, by said Consolidated Fastener 
Co., for infringement for one of lts patents, for the use of fasteners made by 
the said Traut & Hine Mfg. Co.; and whereas, it is desired by the said Adams 
& Knowles to dispose of their patents under which said T. & H. Co. made said 
fasteners, and by said T. & H. Co. to dispose of lts tools and ail fasteners lt 
has made or In the process of making, together wlth any good will lt may 
hâve acquired In the sale of said fasteners herein mentioned: Now, therefore, 
it is agreed by and between said parties that a decree may be entered in said 
suit against said Hewes & Porter, and the said Adams & Knowles, and the 
said Traut & Hine Mfg. Co., for the sum of one thousand dollars pald them 
by the Consolidated Fastener Co., agrée to convey, sell, and deliver to the said 
Consolidated Fastener Co. the following letters patent of the U. S., viz.: No. 
489,891, dated Jan. 10, 1893, and No. 489,890, dated Jan. 10, 1893, both granted 
to Geo. E. Adams; ail the fasteners made up and in process of manufacture 
(it being estimated that there are at least six hundred gross of fasteners so 
made up); the tools in existence for the manufacture of said fasteners; the 
dies for setting the same; the machines for setting the same, wherever situ- 
ated,— together with ail the said good will in trade connected with the sale of 
said fasteners. And the Consolidated Fastener Co. agrées, for said transfer, 
to pay the sum of one thousand dollars; and both parties agrée to exécute said 
papers, deliver said goods, and pay said sum, within ten days from the date 
of this agreement. 
"Wltness our hands, at New York City, this 17th day of Nov., 1893. 

"The Traut & Hine Mfg. Co., 

"By Justus A. Traut, Près. 

"Consolidated Fastener Co., 

"By Louis A. Douillett, Près. 

"Geo. E. Adams. 

"Jno. C. Knowles, 

"By Geo. E. Adams." 
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The parties to said agreement duly fulfllled its conditions. George 
E. Adams, the patentée therein named, on April 21, 1896, obtained 
patent No. 558,580, and on September 1, 1896, patent No. 566,731; 
both of said patents being for glove fasteners. The défendant is 
now engagea in making and selling fasteners under said patents, 
which differ in construction from, but are like in appearance and 
adaptation for use to, the fasteners made under the patents transfer- 
red under said agreement. 

The single question presented herein is whether the défendant has 
thereby violated said agreement. It is unnecessary, in the disposi- 
tion of this motion, to finally détermine the respective rights and 
obligations of the parties. The complainant is obliged to concède 
that the fasteners now sold by défendant are not the same fasteners 
as those made under said earlier patents, and transferred under said 
agreement. It contends, however, that, under the transfer of "the 
good will in trade connected with the sale of said fasteners," the 
défendant agreed that it would not thereafter sell similar fasteners, 
such as would be likely to interfère with the business of the com- 
plainant. This contention and concession and the affidavits herein 
show that it will be claimed upon the trial that the question between 
the parties dépends upon their intention, to be gathered from the 
surrounding circumstances, their conduct before and after the exécu- 
tion of said agreement, the objects which they respectively had in 
view, the considération paid for said transfer, and other questions 
of interprétation, as well as from the terms of said contraqt. Inas- 
much as this question cannot be satisfactorily determined upon affi- 
davits, but only by testimony of witnesses with the privilège of cross- 
examination, I do not feel justifled in granting the extraordinary re- 
lief of a preliminary injunction. 

The défendant, in the affidavits introduced by it, and in argument, 
contends that the good will transferred was limited to that connected 
with the particular fasteners covered by said patents; and to the 
stock, tools, and machinery transferred as a part of said agreement. 
and that it has not violated the terms thereof, and has acted in good 
faith. ïnasmuch as the affidavits show the necessity of a resort to 
a practical interprétation, which can only be determined after a 
full hearing, and as a décision now, if improper, might cause mate- 
rial loss, the motion is denied. 



CONSOLIDATED SAFETT-VALVE 00. v. ASHTON VALVE 00. et aL 

(Circuit Court, D. Massachusetts. May 7, 1897.) 

Patents — Intbkpkbtation — Steam Safety Valves. 

The Richardson patent of January 19, 18G9, for an Improvement in steam 
safety valves, properly construed, requires that the aperture in the ground 
joint, caused by lifting the valve, shall always be greater than the 
aperture for the exit of steam to the open air. 

This was a suit in equity by the Consolidated Safety- Valve Com- 
pany against the Ashton Valve Company and others for alleged in- 
fringement of a patent for an improvement in steam safety valves. 



HUNT T. ARCHIBALD. 885 

Clark, Raymond & Coale and Frédéric H. Betts, for complainant. 
James E. Maynadier, for défendants. 

COLT, Circuit Judge. This bill was flled May 6, 1885, and is 
based upon the Riehardson patent of January 19, 1869, for an im- 
provement in steam safety valves. As stated by complainant's coun- 
sel, the real question in this case is: 

"Does the Riehardson patent of 1866, or the Riehardson patent of 1869, 
require that the aperture at the ground Joint, caused by lifting the valve, 
Bhould be always greater than the aperture from the pop chamber between 
the flange, n, and the rim, q, of the patent of 1869?" 

TJpon a careful examination of the Riehardson patent of Septem- 
ber 25, 1866, and the Riehardson patent of 1869, in connection with 
the décision of the suprême court in Consolidated Safety- Valve Co. 
v. Crosby Steam-Gauge & Valve Co., 113 TJ. S. 157, 5 Sup. Ct. 513, I 
am of opinion that the proper construction of the patent in suit re- 
quires that the aperture at the ground joint, caused by lifting the 
valve, should always be greater than the aperture for the exit of 
steam into the open air. As the défendants' valve does not embody 
this construction, I must hold that there is no infringement, and that 
the bill should be dismissed, with costs. Bill dismissed, with costs. 



HUNT y. ARCHIBALJD et al. 
(Circuit Court, D. Massachusetts. May 29, 1897.) 

PATEKT8 — NOVELTY — FlKECR ACKEBS . 

The Hunt patent, No. 547,921, for an improved flrecracker, in which the 
fuse is held in place by a portion of the tube forced in and down to form 
ridges, extending towards the fuse, and forming a rosette with the fuse 
projecting from its center, is void for want of novelty, considering the prior 
state of the art. 

This was a suit in equity by Edmund S. Hunt against Thomas 
Archibald and others for alleged infringement of a patent relating 
to flrecrackers. On final hearing. 

Maynadier & Mitchell, for complainant 
George O. G. Coale, for défendants. 

COLT, Circuit Judge. This is a bill in equity, brought for the in- 
fringement of letters patent No. 547,921, granted to the complainant 
October 15, 1895, for an improved flrecracker. The spécification 
describes the invention as follows: 

"My invention relates to closing the paper case or tube about the fuse or 
Igniting device; and It eonsists in a flrecracker in which the fuse is held In 
place by a portion of the tube forced in and down to form ridges, which extend 
toward the fuse, and cause the portion bent in to form a rosette, with the 
fuse projecting from its center, as will be plain from the drawings, which 
show a rosette formed by crimping in the inner portion of the tube, A, along 
six radial Unes, a, thèse lines slanting upward, and meeting at their inner 
ends about the fuse, B." 

The drawings show a tool for making a rosette, and the spécifica- 
tion further déclares that: 
81 F.—25 
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"Bly Invention is the fuse held firmly by a rosette formed by forcing a por- 
tion of the tube inwardly and downwardly to form radial tapering grooves 
deepest at their outer ends." 

,F|g. 2 below is a perspective view of the Hunt flrecracker with a 
portion eut away, and Fig. 5 is a perspective view of the tool or 
crimper for securing the fuse in place. 




FTc£ S. 




FTtf. S. 



The claims are as follows: 

"(1) Tube, A, and fuse, B, combinée by means of the rosette formed of por- 
tions of the tube crimped in by radial tapering grooves, substantially as set 
forth. (2) Tube, A, with its outer portion cylindrioal at and near the fuse 
end, but with its inner portion at that end forced in to fonn a rosette as 
described, eombined with fuse, B, extending through and held by that rosette 
substantially as and for the purposes speclfied." 

The défendants contend that the patent is void for want of pat- 
entable novelty, and this is the most serious question in the case. 
In a prior patent granted to the complainant October 14, 1890, we 
flnd described the identical tool for crimping in portions of the tube 
of a flrecracker in the fonn of a rosette with radial tapering grooves 
which is set out in the patent in suit, the only différence being that 
in the latter there is a central or axial hole in the tool for the inser- 
tion of the fuse. This earlier tool was designed to close the butt 
end of the cracker. The Masten flrecracker patent of July 7, 1885, 
describes an anvil with a hole through its center to hold* the fusa 
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during the opération of plugging. In this device a clay plug is 
used. In the old Brown cracker the fuse is retained in place by 
tamping or driving down the inner portion of the end of the tube; 
in other words, the fuse is held by a plug intégral with the tube. 
We find, therefore, that at the date of the Hunt invention in suit, 
the rosette plug for closing the end of the tube was old; that a 
hole in the center of the tool to hold the fuse was old; and that the 
holding of the fuse by pressing down and around it the inner por- 
tion of the end of the tube was old. Assuming that Hunt had be- 
fore him his prior tool for making a rosette plug, the old Brown 
cracker, in which the fuse was flrmly held by crushing down the lay- 
ers of paper composing the inner portion of the tube, and the Masten 
anvil, with a central or axial hole, it does not seem to me that there 
was any invention in the combination of the tube, fuse, and rosette 
plug, which constitutes the patent in suit; or, to state the proposi- 
tion in another form, there is no invention in the application of the 
old Hunt rosette plug to the fuse end of a flrecracker. Indeed, Hunt 
himself says that he made the first crackers like that described in 
the patent in suit with his old tool. His testimony on this point is: 
"I used the same tool that I used previously in making the cracker before. 
I plaeed the case over the mandrel; then I put my fuse in, and drove the 
choking tool down upon It, and found that that closed the end of the case. 
The tool that I used for this occasion was a solid tool; a tool that I had." 

In view of the prior state of the art, the patent in suit is held to 
be void for want of patentable novelty. Bill dismissed, with costs. 



GEBBN v. CITY OF LYNN. 
(Circuit Court, D. Massachusetts. April 28, 1897.) 

1. Patents— Infringement Suits on Différent Patents. 

The joinder in one suit of claims for infringement of two patents re- 
lating to the same subject-matter is in the interest of the public, as well 
as of private litigants, and should not be discouraged by too stringent 
rules as to costs or otherwise. 

2. Costs in Patent Suits— Apportionment. 

Where two patent» relating to the same subject-matter were sued on In 
the same suit, and a decree was entered for complainant on one of them, 
and for défendant in respect to the other, the costs disbursed in regard to 
the patent adjudged against the complainant were not, under the circum- 
stances, adjudged in favor of either party. 

This was a suit in equity by Nelson W. Green against the city 
of Lynn for alleged infringement of two patents. The cause was 
heard upon complainant's claim in respect to the taxation of costs. 

Harvey N. Pratt, for complainant. 

Fish, Richardson & Storrow and Guy Cunningham, for défendant. 

PUTNAM, Circuit Judge. The complainant brought a bill in 
equity for alleged infringements of two patents relating to the same 
subject-matter, and therefore very properly included in the same 
suit. A consolidation of this character within reasonable limits ia 
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for the interest of the public, as well as of private litigants, and 
should not be discouraged by too stringent rules as to costs or other- 
wise. One patent was sustained, but the other contained three 
claims, of which two were found invalid, by reason of not covering 
a patentable invention, and the third was not infringed. The final 
decree, so far as this patent is concerned, was against the complain- 
ant. The complainant disbufsed, for the taking and printing of 
proofs with référence to the patent on which the judgment of the 
court was against him, $544.50, and ne now claims that this sum 
should be taxed in his costs against the respondent. That, under 
circumstances of this character, costs may be equitably apportioned, 
is too well settled to require any spécial observations. Numerous 
cases illustrating the practical application of this équitable discré- 
tion in patent suits will be found in the notes to Rob. Pat. § 1162. 
Some of the décisions there cited, and elsewhere found, seem to us 
too severe, as against complainants; and, moreover, where the 
amounts are small, or the issues niuch complicated, there may not 
be sufficient involved, or the apportionment may not be capable of 
being made with sufficient clearness, to appeal to the equity powers 
of the court. Yet some practical method of preventing substantial 
injustice can always be found. On the one hand, the advantages to 
corne from the consolidation of several claims, made in good faith, 
which we hâve already spoken of,. and the analogy of the common 
law, where a plaintiff who recoverS only a portion of his demands is 
ordinarily entitled to ail his costs, are not to be overlooked; while, 
on the other hand, the apparent injustice of saddling respondents 
with substantial costs of issues which are easily distinguished and 
severed, and which they hâve successfully defended, and the neces- 
sity of warning complainants in equity that considérable additions 
to the record which prove unnecessary may be at their own risk, 
demand the exercise of a sound discrétion with référence to ques- 
tions like that now before us. We do not think that there are any 
such exigencies as require us to award the respondent costs on 
account of the issues raised with référence to the patent which was 
adjudged against the complainant; but the amount which the com- 
plainant claims in that behalf is so substantial, and is so easily 
severable from the rest of the cause, that we think it would be in- 
équitable to allow it in his behalf, under the circumstances of the 
case. 

The respondent urges on us the statutory provisions with référ- 
ence to costs in suits where claims are found invalid which hâve not 
been disclaimed; but, as the complainant is entitled to recover costs 
generally, thèse provisions do not apply, unless possibly by analogy. 
Our conclusion gives them full effect in that aspect. It is ordered 
that the clerk disallow the amount of $544.50, claimed in complain- 
ant's bill of costs. 
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LAMB et al. t. STEVENS. 

(Circuit Court, D. Massachusetts. May 21, 1897.) 

Patents — Validity and Infringbmbnt — Eye Shields. 

The Lamb patent, No. 540,746, for an improvement in eye Bhlelds, 
vrhereby the device 1s made to cover, protect, and practlcally Inclose a 
considérable portion of the face adjacent to the eyes, without obstructing 
the vision in any direction, discloses a patentable, though somewhat nàr- 
row, Invention. 

This was a suit in equity by Benjamin P. Lamb and others against 
Edward G. Stevens for alleged infringement of a patent for an im- 
provement in eye shields or guards. 

Lange & Roberts, for complainants. 
Louis W. Southgate, for défendant. 

OOLT, Circuit Judge. This suit is brought for the infringement 
of letters patent No. 540,746, issued June 11, 1895, to the complain- 
ant Benjamin F. Lamb, for an improvement in an eye shield or 
guard. The claims relied upon are numbered 1, 2, 12, 13, and 15. 

The spécification says: 

"My invention relates especially to a flexible nonheat conductlng eye shield, 
whieh is particularly adapted for use as protection from the weather, and by 
mechanics in various occupations as a guard against sparks, dust, or other 
flying substance, and is designed as an improvement on the device shown in 
my United States letters patent numbered 450,515, dated April 14, 1891. 
* * * My device is particularly applicable for use in driving, as a protec- 
tion against rain, snow, and flying particles, and in such use perfect ventilation 
is absolutely essential. Extrême lightness and flexibility and enlarged lenses 
are also essential for such uses, none of which properties are possessed by 
dévices heretofore made." 

Adopting in part the description of Mr. Livermore, complainants' 
expert, the patented device is so constructed as to cover, protect, 
and practically inclose a considérable portion of the face adjacent 
to the eyes, without obstructing the vision in any direction, lt is 
made flexible, so as to conform readily to the gênerai curvature of 
the face. It is of light weight, and is held securely in place before 
the eyes, so as in no wise to incommode the wearer. It has two 
lenses or plates, constructed of mica or other similar flexible, trans- 
parent material. In order to enable the lenses to be securely held 
in proper position before the eyes, they are provided with a binding 
or frame extending around their edges, and serving to connect them 
together, and to afford a protection for their edges; and, in order 
that the lenses may be supported at a sufflcient distance from the 
eyes to prevent contact with the eyelids, they are provided with a 
cushion or strip extending around their periphery, and projecting 
from the inner surface thereof. The cushion thus supports the 
lenses a short distance in front of the eyes, and at the same time 
closes the space between the face of the wearer and surface of the 
lenses sufficiently to afford protection to the eyes. This cushion 
has to be flexible in order to conform to the gênerai curvature of 
the face, and it should also be soft, so as not to discomfort the 
wearer, and it should be of light weight. "Felt or other light, 
flexible material" is named in the patent as the material of which 
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the cushion is composed. In order to provide for sufficient venti- 
lation, while at the saine time affording sufficient protection, the 
felt cushion is provided with notches or perforations, which permit 
the circulation of air in the space between the face and the lenses. 

The main défense in this case is anticipation, and the patent chiefly 
relied upon is the Genèse patent, of March 18, 1884, which is sub- 
stantially the same as the Lake English patent, No. 5,086, of the 
same date. The Genèse patent is for a "flexible air-tight eye guard." 
The spécification déclares that the object of the invention "is to 
provide an eye guard for firemen and employés of métal working 
and chemical manufacturer, which shall be practically impervious 
to smoke, the fumes of acids, or to noxious vapors of ail kinds, as 
well as an effectuai protection against flying particles of métal, 
grit, or finely divided matter floating in the atmosphère." In the 
Genèse device the lenses are held in a metallic frame, composed of 
thin plates of flexible material, such as lead or copper, and a rubber 
cushion extends around the periphery of the métal frame. The 
purpose of the Genèse patent is to produce an air-tight cover for the 
eyes. It has neither the flexibility, lightness, nor the ventilation of 
the Lamb patent, nor was it designed for the same spécifie purpose; 
and, although the Lake spécification describes a form of the Genèse 
device in which air may be admitted into the space between the guard 
and "the eyes, yet it is clear that this mode of ventilation is radically 
différent from the notches and perforations of the Lamb patent. 

While the range of invention in the Lamb patent is somewhat nar- 
row, in view of what was old, yet, in my opinion, it was a patentable 
improvement over what previously existed. The device was new and 
useful, and its utility is shown by the large demand for this form 
of eye shield. Upon the question of intensément it is apparent that 
the defendant's eye shield is substantially identical with that de- 
scribed in the Lamb patent. A decree may be entered for the com- 
plainants. 



MITOHELL v. EWART MANUF'G- CO. 

(Circuit Court of Appeals, Third Circuit. June 1, 1897.) 

No. 17, March Term, 1897. 

Patents— Construction of CI/Aims — Infringement— Chain Cables. 

The Dodge patent, No. 264,139, for an improvement in driving chains, 
consisting in inserting between the links of an ordinary chain cable métal 
blocks of such conformation as to seat the adjacent end portions of the 
enchained links laterally in grooved channels, in planes transverse to each 
other on its exterior, so as to prevent twisting of the cable, is for a merito- 
rious invention, and is entitled to a libéral construction; and its three 
claims are infringed by the Mitchell device, which, though différent iu ap- 
pearance, and seemingly différent in construction, yet appropriâtes the sub- 
stance of the invention. 78 Fed. 485, affimied. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Francis T. Chambers, for appellant. 
Charles Howson, for appellee. 
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Before AOHESOK, Circuit Judge, and BUTLER and BUFFING- 
TON, District Judges. 

BUFFINGTON, District Judge. The bill in this case was flled 
in the circuit court of the United States for the Eastern district of 
Pennsylvania by the Ewart Manufacturing Company against James 
H. Mitchell to enjoin the alleged infringement of the claims of let- 
ters patent No. 264,139, issued September 12, 1882, to James M. 
Dodge, for an improvement in chain cables. That court was of opin- 
ion Mitchell's device did so infringe, and decreed an injunction. 78 
Fed. 485. The respondent appealed from such decree, and the case 
is before us for review. 

In our judgment, the device shown by Dodge's patent was novel 
in character, disclosed an invention of very decided merit, and was 
a substantial advance over mechanical constructions theretofore used 
in the art to which it appertained, and the claims of the patent should 
hâve such a construction as will give the patentée the full benefit 
of the advance which he has contributed to the mechanical arts, and 
claimed. A brief référence to such patent will disclose the substan- 
tial character of the invention. It pertains to that large and grow- 
ing branch of appliances for carrying material in hoists, elevators, 
and kindred devices by means of bins placed on drive chains which 
are engagea and impelled by teeth on moving sprocket wheels. Thc> 
ordinary form of such drive chain may be illustrated in a gênerai 
way — though not in détail — by the chains used on bicycles. By the 
peculiar conformation of such chains they are not liable to twist, 
and so, when used in connection with hoists, elevators, and the like, 
are désirable, since the bins or conveyors will préserve their hori- 
zontal position, and so retain their loads. Their construction, how- 
ever, was relatively expensive. Chain cables were also used as 
drive chains, and, while désirable as being the simplest, strongest, 
and most inexpensive in construction, they were open to three serious 
objections : First, the wear of the links was ail centered on a single 
bearing point at the link extremities; secondly, the ends and sides 
of the links were subiected to the wear of the sprocket teeth; and, 
lastly, the liability of the chain to twist. Such twisting overturned 
the bins, and misplaced the link relatively to interlocking with the 
sprocket teeth. Thèse serious objections prevented the satisfactory 
use of linked chains for drive-chain purposes. They were ail recog- 
nized in the patent in suit, and were designedly overcome by Dodge 
in a device, the simplicity and effectiveness of which are striking. 
He took the ordinary chain cable of commerce, with its simple con- 
struction, and, by the insertion of a new intermediate bearing, not 
only retained its flexibility, but imparted to it, when used as a drive 
chain, the nontorsional characteristics of the more cumbersome, ex- 
pensive, but efficient type of the drive chain of the old art. This was 
done by employing a cast-metal block (preferably of malléable iron) 
of such conformation that it seated the adjacent end portions of the 
two enchained links laterally in grooved channels, in planes trans- 
verse to each other on its exterior. 
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Tïtè result was an action of a possible scope akïn to that of a 
universal joint so far as flexibility was concerned, but adapted for 
use in the more restricted sphère of a drive chain where flexibility 
in one direction alone was needed. This block secured the nontor- 
sional limitation, afforded a pintle-like link bearing about equal in 
width to the space opening of the links, and allowed the sprocket 
tooth's engagement on the larger block surface instead of the link 
end and side. The use of such an intervening block, apart from the 
points we hâve mentioned, was désirable because it could be made 
of a material or of a quality of métal better adapted to withstand the 
wear and friction of the sprocket teeth than the material of chain 
cables, and also because the différence between its material and that 
of the link made the wear of the latter less than against a substance 
similar to itself, which was the case when the links bore on each 
other. As illustrating its use and function as a drive chain, the 
patentée says: 

"The adjacent ends of the links are held, it will be seen, in a given relation- 
ship Iaterally with each other and -with the interposed block, so that there can- 
not possïbly occur to the cable (while under tension or in working condition) 
any of that twisting of the cable (or that oscillation of the links about an 
axial line coïncident with a Une runnlng lengthwise through the center of the 
cable) which is inévitable in chain cables in which the links are articulated one 
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direetly on the other, as usual prior to my Invention, and the chaln wlth its 

block is necessarily retained in a given and proper relationship with the periph- 
eral devices of the wheel on which it is run. This perfect avoidan.ce of any 
such twisting of the cable and rétention of the working parts of the chain and 
wheel in proper relationship enable me to use the cable with perfect success 
for ail sorts of elevator or conveyor purposes, since the chain is thus rëndered 
capable of carrying and maintaining always in perfect Une and proper posi- 
tion any buckets, flights, or attachments which may be applied to it. • * * 
The précise form of block shown, as well as that of the links lllustrated, may, 
of course, be departed from without departlng from my invention so long as 
the blocks and links are made and combined so as to effect the essential results 
explained." 

Upon this device claims were allowed as f ollows : 

"(1) In a chain cable, the combination, with the links of blocks interposed 
between the adjacent end portions of the links, the said blocks being adapted 
to alïord bearing or working surfaces for the actions of the engaging devices 
of a chain wheel, substantially as set forth. (2) In combination with the links 
of a chain cable, blocks interposed between the adjacent ends of the links, and 
provided with grooves which afford pintle-like bearings for the said link ends, 
substantially as set forth. (S) In combination with two enchained links, a 
block having grooves arrangea transversely to each other, and operatlng to 
prevent any twisting movement of said links relatively, substantially as set 
forth." 

The device has gone into very extensive use. 

We now turn to the alleged infringement of Mitchell. In it we 
find a chain of which the alternate links are of the ordinary forged 
semicircular end type. With thèse links are alternately enchained 
closed links with rectangular ends. They are of peculiar construc- 
tion. Each end of the link is formed of a separate cast cross-bar 
having perforated ears at each end, which perforations increase in 
size at the exterior face so as to form seats, respectively, for nuts 
and hexagonal boit heads. A central semicircular groove on the 
cross-bar seats the enchained forged link, and possesses the double 
function of forming with such link a pintle-like bearing and securing 
a nontorsional relation between them. At the same time the seating 
of the forged link in the groove removes such link from engagement 
and wear with the sprocket tooth, which bears wholly on the métal 
cross end. The links' sides are bars provided at one end with hex- 
agonal heads and at the other with screw threads. Thèse are passed 
through the end holes of the cross-bars, and secured by nuts, which 
latter, as well as the hexagonal heads, seat themselves as the chain 
is tightened in the corresponding dépressions in the outer face of the 
cross-bars. This construction permits séparation of the chain at 
any desired point, and readjustment, where wear on the bearings 
has lengthened the links, and carried them out of proper relation to 
the sprocket teeth. Does such structure embody the Dodge inven- 
tion? A séparation of it into its component éléments, and an analy- 
sis of its function, will, to our mind, answer the question. Elim- 
inating from présent considération the groove in the cross-bar of 
the rectangular links, respondent's structure is (without it) in sub- 
stance and function a chain cable. It is a cable made of iron links, 
for the rectangular connections enchaining with and coupling the 
two forged links are none the less links because of their rectangular 
shape. It is a cable composed of alternate square and rounded 
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links. Considered with référence to use as a drive chain, it has the 
désirable capacity in such a use of articulation, but the fatal one of 
twisting. The flrst quality is preserved, and the second is pre- 
vented, by the use of what, in connection with the peculiar conforma- 
tion of the chain used, is a substantial équivalent of the Dodge groov 
ed block. It will be noted that in the ordinary drive chain, vertical 
articulation alone is necessary. In other words, in using a chain 
cable as a drive chain, the block might be soldered to or made in- 
tégral with the end of the horizontal link, and a single vertical groove 
in engagement with the vertical link would produce the desired fonc- 
tion of a drive chain. Such a construction the respondent's expert 
has, with a candor which does crédit to his fairness, conceded would 
infringe the flrst and third claims of the patent. His language is: 

"I understand the chain— 'Coinplainant's Exhibit Modifled Chain'— to be com- 
posed of enchained wrought iron links and interposed cast bearing blocks liko 
the links and blocks of the Dodge chain, but 'with the différence that in tins 
modifled chain each block is rigidly secured In the end of one of the wrought- 
iron links by casting babbit métal between the block and the end of the link, 
so that the bloek is rigidly held with référence to one link, and the adjacent 
link can turn in the groove of the block; the chain being thus made flexible 
only on one plane. I understand that chain to be a modifled cable chain, as 
each link of the chain is that of the cable chain, and the links are enchained 
with each other as they are in cable chains, because, if the blocks were re- 
moved from this modifled chain, a complète cable chain would be left. In 
my opinion, this chain would be within the first claim of the patent, as it 
appears to comply with every requirement expressed in that claim. I do not 
think it would be within the second claim, because each block is only provided 
with one groove, which affords a pintle-like bearing for one of the link ends, 
while the chain, as I understand it, calls for blocks provided with grooves 
which afford pintle-like bearings for the link ends. The block in this modifled 
chain has grooves which are arrangea transversely to each other, and which 
hold the two enchained links between which the block is arrangea at right 
angles to each other, and so prevent any twisting movement of the links rela- 
tively; and it seems to me, therefore, that the chain would comply with the 
requirement of the third claim, although one of the grooves has been rendered 
inoperative with respect to that function of the groove of the patent which con- 
sists in affording a pintle-like bearing for the link end which rests in the groove. 
I do not think that this différence, simply, should take the chain outside of the 
third claim of the patent." 

While the respondent's device is différent in appearance, of seem- 
ingly différent construction, and manufactured in a différent way, 
yet when we go beneath thèse surface variations, and measure it 
by the test of functional purpose and opération, we flnd it is in sub- 
stance, purpose, and opération the same mechanism. Where the 
block is soldered to the horizontal link end, that link, as an articu- 
lating member, has ceased to exist, and simply serves as an addi- 
tional band or brace to support the block. If the link was eut off, 
and the block braced and restrained from horizontal articulation by 
nuts screwed to the ends of the side bars of the link the same mechan- 
ical effect would be produced. It follows, therefore, that the nuts 
of the Mitchell device, in connection with the perforations of the 
vertically grooved end bar or block and the side bars of the link are, 
in a chain cable, used as a drive chain identical in functional pur- 
pose with the solid positive connection of a horizontal block and 
groove. Such being the case, — and we see no escape from the step 
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by step process of reasoning by which this conclusion is reached, — 
we think infringement is shown. While the appellant has avoided 
a mère servile copy of form, he has appropriated the substance of the 
Dodge invention. That in doing so he has rendered inoperative the 
function on one groove will not suffice to relieve him from the charge 
of infringement. Every élément of the first claim is found in his 
structure. He uses the éléments of the second, modified in form 
to suit the peculiar conformation of his rectangular links, but identi- 
cal in functional effects, to secure the pintle-like bearings, and those 
of the third to gain the nontorsional relation between the links. 
He gets the. same resuit, which Dodge first showed, by substantially 
the same mèans, and in substantially the same way. We are of opin- 
ion the court below reached a just and proper conclusion, and its de- 
crée should be affirmed. 



NATIONAL FOLDING BOX & PAPER CO. v. STECHER LITHO- 
GRAPHIO 00. et al. 

(Circuit Court of Appeals, Second Circuit May 26, 1S97.) 

1. Patents— Invention — Papeii-Box Machines. 

In a machine for forming paper-box blanks there is no invention in 
changing the counter-die by merely substituting a firm pièce of paper hav- 
ing creases to receive the creasing rules of the die, on the face of the 
platen, for semi-soft sheets of paper packing, which were so yielding as 
to spread out and break, making rounded or uncertain creases in the 
blanks, and often tearing the material. 77 Fed. 828, afflrmed. 

2. Same. 

The Munson patent, No. 259,416, for improvements in the manufacture 
of paper boxes, is void for want of patentable invention over the prior 
Shelton patent, No. 183,423. 77 Fed. 828, affirmed. 

This appeal is from a decree of the circuit court for the Northern 
district of New York which dismissed the appellant's bill in equity 
for an alleged infringement of letters pateitf No. 259,416, dated June 
13, 1882, and issued to Edward B. Munson and Harvey S. Munson 
for an improvement in the manufacture of paper boxes. 

Walter D. Edmonds, for complainant. 
Frederick P. Church, for défendants. 

Before WALLAOE, LAOOMBE, and SH1PMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The record in this case is a voluminous 
one, but the important points in issue are contained in a narrow 
compass. The fiât sheets or "blanks" of paper or cardboard from 
which paper boxes are made are eut by dies upon the lines which form 
the boundary edges and lapping parts, and are indented or creased by 
dies upon the other lines upon which the folding or bénding of the 
sides of the box are to be made. The difficulty which was practically 
experienced was the tendency of the creasing dies to be inaccurate, 
and not to create an even bend, or to weaken the material upon the 
folding lines. The improvement is described in the spécification 
as follows: 
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The "Unes of ulttmate foldings are made by upsettlng or embossing the mate- 
rial in such a manner as to avoid weakening the stock, while rendering it cap- 
able of bending without unduly sti-ainàng or breaking in its body or upon its 
flnished surface elther in defining the Unes or in folding the parts, and, fur- 
ther, avoids any disflgurement of the face surface of the flnished article. The 
said apparatus consists of a single die, eomposed of such lengths and shapes 
of cutting-rule, 2, as are necessary to produce the form and direction of cuts 
desired, or to make the shape of blank required, with which are associated 
such lengths and shapes of embossing or blunt-edged rules, 3, as are required 
to produce the necessary lines of ultimate foldings. Thèse cutting-rules, 2, 
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may be made of a height slightly in excess of that of the embossing-rules, and 
this is préférable. Thèse rules, of various shapes and lengths, are ail set up 
in a form corresponding to that of the blank to be produced, with proper sepa- 
rating and supporting blocks, 4, and the whole are locked in a frame or chase, 
10, by wedges, as 11, in a manner similar to that in which printers' forms are 
made up. Such form or die is then flxed in a suitable press,— as a printmg 
machine,— and the platen, co-operating with the bed or die carrier to make the 
impression, is furnished with a counter-die, Fig. 4, eomposed of a packing- 
sheet, 12, of paper or similar firm material that is fixed upon the face of the 
platen in such relation to the embossing-rules of the die as will provide recesses, 
5, for the same to register with. This counter-die may be made up directly 
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upon the platen, but is preferably constnicted upon a métal plate or sheet, 13, 
that is capable of introduction and removal from the platen, while only such 
narrow pièces of the packing-sheet, 12, as are necessary to form the sides or 
bordera of the recesses, 5, need be provided, In which case the cutting-rules will 
eut directly upon the platen or plate, 13. It is préférable that the whole sur- 
face of the platen shall be covered by the packing-sheet, 12, in which the 
recesses, 5, are formed, either by cutting out a suitable channel or indenting it 
by repeated contact with the die, so that, while said recesses perform their 
functions, the cutting-rules will also pass through the packing, 12, and hâve 
direct contact with the platen or plate, 13, in accompllshing the cutting opéra- 
tion." 

By this combination of blunt-edged embossing-rules with a female 
counter-die eut or indented by repeated contact with the embossing- 
die, in a sheet of paper or similar firm material upon the face of the 
platen, the patentées claimed that the tendency of the creasing dies 
to cause an inaccurate or injurious resuit at the point where the 
f olding lines were to be made was overcome. The spécification said 
that: 

"In this manipulation the stock along the lines of folding will be upset or 
embossed by being stretched and forced into the recesses by the pressure of 
the embossing-rules, thus defining lines upon which the blank may be readily 
bent to form a box without rupturing or disflguring the outer or face surface 
of the material, which embossed lines are stretched and upset in the direction 
which the paper necessarily takes in being folded, and to exactly the estent 
required to fold the same at an angle, by reason of the fact that the body of 
the blank bears upon the face of the packing, 12, which supports the mate- 
rial along the border edges pf the recesses, while the portions of the blank or 
material that are embossed are forcibly stretched or pressed into the recesses, 
5, by the embossing-rules, 3, while the cutting-rules eut the lines of severance 
by passing through the body of the blank." 

The patent contained five claims, the first two of which were de- 
voted to a supposed improvement which consisted in cutting-rules 
and embossing-rules which sùnultaneously eut and creased the blank, 
but it is admitted that this type of apparatus was old at the date of 
the Munson invention. The other three claims are as follows: 

"(3) A counter-die for forming box-blanks, consisting of a métal or other 
hard base, and creasing or embossing channels the edges of which are raised 
above the plane of the hard base, substantially as described. (4) In the man- 
ufacture of paper-box blanks, a counter-die adapted to be removed from and 
adjusted upon the platen of a press, constnicted of a sheet of métal or similar 
material affording a suitably hard cutting-base, to the face of which is secured 
a covering or packing of paper or équivalent material to receive the embossing- 
rules of the eo-acting die, substantially as described. (5) In the manufacture 
of box-blanks, the combination, with a die consisting essentialiy of cutting and 
creasing rules, of a counter-die having a hard cutting-base and embossing 
channels above said base, whereby the material is simultaneously eut upon 
some lines, and upset or creased upon other lines, which latter are stretched 
or conformed so as to readily bend in the folding opération, ail substantially 
as described." 

In the testimony and upon the trial in the circuit court great stress 
was laid by the complainant upon the alleged fact that the improve- 
ment was a marked advance upon the previous art because it stretch- 
ed, and did not crush, the fibers of the blank. It is therefore neces- 
sary to look at the state of the art of paper-box making immediately 
prior to the date of the invention, and ascertain the précise extent 
of the change described in the patent. The firm of Cornell & Shel- 
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ton, consisting of Thomas L. Cornell and Edward De F. Shelton, 
were paper-box manufacturera at Birmingham, Conn., from 1875 to 
about 1885 or 1886, and then became incorporated under the name 
of the Cornell & Shelton Company, and continued in the same busi- 
ness until August, 1891. Mr. Cornell is now the vice président of 
the complainant. Charles E. Hauxhurst was in charge of Cornell 
& Shelton's box-making department from December, 1875 to 1884, 
and is now in the employment of the complainant. Each of thèse 
gentlemen was examined as a witness for the complainant, and both 
were interested in the protection of its property. From 1877 to 
1883, Cornell & Shelton made paper boxes by means of a die con- 
sisting of cutting-rules and creasing-rules which were associated in 
a printers' chase, and locked therein by means of printers' blocks 
and f urniture. The platen of the press had three, four, or five sheets 
of manilla paper spread over its surface, and fastened by the bails 
of the press. Upon this bed the box blank was placed, and the 
creases were made by the pressure of the creasing-die as it came down 
upon and indented the blanks. This packing was too soft. The 
pressure upon it made a rounding recess, or caused it to spread out 
and break, and consequently the creasing would also be poor or per- 
haps would be torn, and 15 per cent, of the manufactured boxes were 
imperfect. The opération of the packing is thus stated by Mr. Haux- 
hurst: "On account of the packing being soft, lying loose, you might 
say, on the platen, — what I meant by that is not being glued to the 
platen, — it would back up, give way by the pressure upon the box 
blanks against the platen, would not hold to form a crease sufflcient 
to crease a blank enough to hold or form a box." That this platen 
was "provided with a semi-soft or compressible material, so that the 
rules will indent or press into such material" appears both from a re- 
jected application of Mr. Shelton, assignor to Cornell & Shelton, for 
a patent dated May 20, 1875, which came into the record upon the 
cross-examination of Mr. Cornell, and from Mr. Shelton's patent, No. 
183,423, dated October 17, 1876, which was for forming the creased 
lines, and printing on the same Unes simultaneously. In the sum- 
mer of 1883 thèse witnesses were shown by a former employé the 
Munson method of manufacture. The différence consisted in cover- 
ing the platen with heavy paper, gluing it to the plate, and cutting 
a groove in the paper, so that a channel was made for the creasing 
lines, and, when adopted, produced a more successful and less uncer- 
tain resuit. It substituted a flrm pièce of packing for the semi-soft 
packing, eut a channel through it, and securely fastened it, but, in- 
asmuch as the Munson patent makes its channel by cutting, or by 
the old method of indentation, and fixes its packing-sheet upon the 
face of the platen in any way whatever, the only change from the 
Cornell & Shelton method which is specified in the Munson patent is 
that the packing-sheet is of paper or similar flrm material. Was 
the change made by substituting a flrm pièce of paper for semi-soft 
sheets of paper packing a patentable one? The trial judge was of 
opinion that the Shelton patent was an anticipation, or, if not, that 
it left nothing which the Munsons could properly designate as an in- 
vention. We hâve compared the Shelton apparatus as described by 



UNITED STATES V. CLOETE. 399 

witnesses who are upon the complainant's officiai staff, and cannot 
discover that any patentable improvement was described in the Mun- 
son patent over the pre-existing Shelton apparatus, and would be of 
the same opinion if the Munson patent had instructed the public 
that the sheet of paper was to be glued or riveted to the platen. The 
changes were of that order of mechanical détail which is far removed 
from inventive skill. 

After the décision of the circuit court had been announced, a new 
solicitor for the complainant was substituted, who thought that his 
client was entitled to the benefit of a disclaimer, and applied to the 
circuit court for a rehearing after it should hâve been filed. This 
motion was denied. The proposed disclaimer, which has not been 
filed, is contained in the record, and disclaims "the first and second 
daims, and in the remaining three claims any counter-dies in which 
there are not channels recessed out of 'firm' material, so as to 'sup- 
port the blank along their border edges' (thus assisting stretching), 
whose channels are not at least three in number and rectangular, 
or angular, to each or some of each other (thus insuring pinning 
down and holding flat of the blank), and whose hard base does not 
operate both as a stopping and cutting base for the cutting rules 
(thus preventing crushing on fold line)." The proposed disclaimer 
is not properly in the case, for, as the allowance of the motion for a 
rehearing on condition that the disclaimer should be filed was a mat- 
ter of discrétion, its rejection is not a subject of appèal. Rbemer 
v. Bernheim, 132 TJ. S. 103, 10 Sup. Ot. 12. An examination of the 
proposed disclaimer will, we think, disclose that a strong argument 
could be made in favor of the proposition that with the exception 
of the requirement that the channel should be recessed out of "firm" 
paper or other material, the limitations or the requirements of the 
disclaimer point to an invention which would require an amended 
spécification or a supplemental description. Hailes v. Stove Co., 
123 U. S. 582, 8 Sup. Ct. 262. The decree of the circuit court is 
affirmed, with costs. 



UNITED STATES v. OLOETE. 

(Circuit Court of Appeals, Fifth Circuit May 25, 1897.) 

No. 566. 

1. CU8TOM8 DlITIES— RETUBN OF CATTLE BxPOETED. 

Paragraph 387 of the tariff act of August 27, 1894, permitting entry free 
of duty of "articles the growth, produce, and manufacture of the United 
States, when returned after having been exported, without having been ad- 
vanced in value or improved in condition by any process of manufacture 
or other means," does not apply to cattle which are exported as young and 
immature animais, and returned long after fully marured and sultable for 
market. 

2. Same— Increase of Cattle Taken across Botjndaby. 

Paragraph 373 of the tariff act of August 27, 18&4, providing that cattle 
driven across the boundary line into a foreign country for pasturage pur- 
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poses may, together with their increase, be brought back free of duty, does 
not apply to the Increase of animais transported by railroad far Into the 
interior of a foreign country for the stocklng of a ranch. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Texas. 

This was an appeal by A. J. Cloete from a décision of the board of 
gênerai appraisers afflrming the action of the collector of customs 
denying the claimant's right to enter certain cattle free of duty. 
The circuit court reversed the décision of the board, and the United 
States appealed. 

Robt. U. Culberson, for the United States. 
Winchester Kelso, for appellee. 

Before PARDEE and McOORMICK, Circuit Judges, and NEW- 

MAN, District Judge. 

McCORMïOK, Circuit Judge. We reverse the judgment of the 
circuit court in this case. The record shows that Cloete Bros, pur- 
chased in Texas, in the year 1887, three herds of cattle, and a fourth 
herd in the year 1889, and exported thèse cattle, immediately after 
the purchase thereof, out of the United States to their ranch in Mex- 
ico, distant 70 miles from Eagle Pass. Two of the herds exported 
in 1887 were shipped by rail; the number of each, or the aggregate 
number of both, is not given in the record. The third herd was 
driven on foot, and the fourth herd, exported in 1889, was shipped by 
rail. There were about 4,000 head in the third of thèse herds, and 
2,500 head in the fourth. One of the export manifests, embracing part 
of this fourth herd exported in 1889, and being about one-half of the 
export shipment made in that year, embraced 235 female cattle 1 
year old, 10 cows, and 1 calf. It also embraced 322 yearling steers, 
and 200 steers from 1 to 4 years old, and 517 steers 2 years old. Ail 
of thèse cattle were put in an inclosed pasture at Sabinas, in the 
state of Coahuila, Mexico. They hâve been kept separate, and hâve 
never been mixed or inbred with any other cattle. It was the inten- 
tion of the exporters, Cloete Bros., to import into the United States 
the steers thus exported, when they were old enough for market, and 
to import the cows, and, we présume, the yearling heifers, when they 
were too old to breed, and from time to time to import into the 
United States of the increase of the female cattle the steers when 
they were old enough for market, and the heifers when they were 
too old to breed. In January, 1891, about 350 head were thus im- 
ported, and in November, 1894, about 1,500 head were thus importer! 
from the Cloete ranch, at Sabinas, and were admitted into the United 
States free of duty. On April 3, 1895, Mr. A. J. Cloete imported 
from the Cloete ranch, and entered at the port of Eagle Pass, by 
entry No. 1,328, 111 cows and 429 bééves, and, by entry No. 1,329, 
199 cows, 1041 beeves, and 52 bulls, which animais he declared, under 
oath before the United States consul at Piedras Negras, Mexico, were 
exported from the United States on or about the lst of April, 1887, 
and that they were cattle of the raising of the United States, and 
had not been advanced in value or improved in condition by any pro- 
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cess of manufacture or other means, and that it was intended to re- 
ship the same to the port of Eagle Pass, Tex. He made oath upon 
his entry at Eagle Pass that the articles of marchandise therein were 
the growth and increase of the United States, and that they were 
truly exported and imported as therein expressed, and that they had 
not been advanced in condition or increased in value by any process 
of manufacture or other means. In the oath upon entry No. 1,329, 
he added, after the word "exported," the words "by the owner ex- 
clusively for grazing purposes." There is no other allégation or 
claim in either entry to the effect that the same were estrays, or that 
they had been driven across the boundary line for pasturage pur- 
poses. He claims free entry for 111 cows, 214 beeves or steers, in- 
cluded in entry No. 1,328, and 197 cows, 52 bulls, and 521 beeves or 
steers included in entry No. 1,329, as products the growth of the 
United States, under paragraph 387 of the tariff act of August 27, 
1S94. He also claims free entry, under paragraph 373 of the act, 
for 215 beeves, included in entry 1328, as the increase of domestic 
cattle which were born in the United States, and there purchased 
by Cloete Bros., and driven across the boundary of the United States 
into Mexico, for pasturage purposes, and allèges that the cattle of 
which thèse are the increase were so purchased and driven during 
the years 1887-1891. He also makes a similar claim to that of the 
last mentioned for 520 of the beeves or steers included in entry No. 
1,329. 

The language of paragraph 373 of section 2 of the act of August 
27, 1894, is as follows: 

"Any animal imported specially for breeding purposes shall be admitted 
free: provided, that no such animal shall be admitted free unless pure bred 
of a recognized breed, and duly registered in the book of record established 
for that breed, and the seeretary of the treasury may prescribe such addi- 
tional régulations as may be required for the strict enforcement of this pro- 
vision. Cattle, horses, sheep, or other domestic animais which hâve strayed 
across the boundary line into any foreign country, or hâve been or may be 
driven across such boundary line by the owner for pasturage purposes, to- 
gether with their increase, may be brought back to the United States free of 
duty under régulations to be prescribed by the seeretary of the treasury." 

The last provision of this paragraph 373 does not appear in pre- 
vious acts. 

So much of paragraph 387, permitting entry free of duty, as bears 
upon this case, is in the following language, to wit: 

"Articles the growth, produce, and manufacture of the United States, when 
returned after having been exported, without having been advanced in value 
or improved in condition by any process of manufacture or other means." 

This provision of paragraph 387 is substantially the same as has 
been in force since the passage of the act of March 3, 1883, and as 
the flrst provision of paragraph 493 of the act of October 1, 1890, was 
in force when the ruling of the treasury départaient referred to (No. 
13,922) was made, on April 17, 1893. That ruling, as expressed in 
the letter of the assistant seeretary, was to the effect that, where 
the value of animais has been increased by natural growth, it does 
not appear to militate against the privilège of free entry, inasmuch 
as such increase of value is not effected "by any process of manufac- 
81 F— 26 
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ture or other means." The case on which this ruling was made is 
shown by the letter to hâve been as follows: One M. W. Hill, of 
Plessis, N. Y., moved to Canada temporarily in 1891, taking his ef- 
fects, among which was a coït, and, having completed his work in 
Canada, he returned the coït to Virginia, on which was assessed, at 
the port of entry, an import duty of $30. The coït was only a few 
months old when taken to Canada, and was two years old when re- 
turned to Virginia. This ruling (and possibly similar rulings of the 
départaient, not accessible to us, but doubtless made in cases similar 
to the Hill Case) is relied upon in this case as the settled construction 
by the executive department of the provision in question. 

The ruling of the gênerai appraisers (No. 3,029), rendered April 1, 
1895, on the last provision of paragraph 373, is to the effect that a 
fair construction of this paragraph indicates that it was the inten- 
tion of congress to permit cattle to be driven across the boundary 
Une, and to be brought back again, together with or accompanied by 
their young, but that it was not the intention to allow cattle the 
product of foreign farms and ranches to be imported free, because 
the stock is descended from animais which hâve been exported from 
the United States. Opinion by Lunt, General Appraiser, 1605 G. 
A. 3029. When this case was before the board of United States 
gênerai appraisers on appeal by the claimant, that board, in render- 
ing its décision against the claimant, used this language: 

"We are further of the opinion that paragraph 387 cannot apply to cattle 
which are exported as young and Immature animais, unflt for the market, and 
are returned long after, as animais fully matured, suitable for market. In- 
deed, it may well be doubted whether paragraph 387 applies to other than 
inanimate objects. In this case we are eonstrained to hold, upon the facts 
shown, that the animais claimed to be entltled to free entry, under paragraph 
387, are not exempt from duty; and that the animais claimed to be entitled 
to free entry under paragraph 373 are not the increase of cattle which had 
been driven across the boundary Une for grazing purposes now returned, to- 
gether with their increase. The language of paragraph 373 Indicates that 
the cattle therein provided for are such as are driven across the boundary for 
temporary pasturage, and the increase thereof incident to such teinporary 
stay, when the young animais would folio w the parents upon their return; 
and, in our opinion, it does not provide for animais transported by railroad 
far into the interior of a foreign country for the stocking of a ranch." 

The case of Morrill v. Jones, 106 U. S. 466, 1 Sup. Ct. 423, arose 
under a provision of section 2605 of the Revised Statutes of the United 
States, which was taken from the act of February 8, 1875, and is in 
thèse words: 

"Animais, alive, specially imported for breeding purposes from beyond the 
seas, shall be admltted free upon proof thereof satisfactory to the secretary 
of the treasury, and under such régulations as he may prescribe." 

The régulations prescribed by the secretary of the treasury sought 
to confine the opération of the provision to animais of superior stock. 
The suprême court held that that object of the secretary could only 
be accomplished by an amendment to the law. This provision, with 
the omission of the word "alive" and the words "beyond the seas," 
was carried forward into the act of March 3, 1883, and was re-enacted 
in the act of October 1, 1890, with provisos to effect the object sought 
to hâve been attained by the régulations of the treasury. 
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It is manifest, from a review of ail the authorities bearing on the 
subject, that there has been no settled interprétation by the treas- 
ury department of the terms of thèse provisions of the revenue laws 
upon which the claimant in this case can repose for the construction 
he seeks to put upon the provisions now in force. It does not appear 
from the record in this case that the claimant is or ever was a citizen 
or résident of the United States, and it does not appear that he has 
ever owned or held a ranch within the United States, near the border 
or remote from it, or that he has at any time been engaged in the 
breeding of cattle or other stock in this country. It does appear 
that he and those with whom he is engaged are conducting the busi- 
ness of breeding cattle in the interior of Mexico, — that is to say, 70 
miles from the dividing line between the two countries, — for the 
purpose of importing them into the United States for market. It 
appears that, in the prosecution of their enterprise, they did, in the 
year 1887, purchase within the United States a large number of fe- 
male cattle, and a large number of bulls, which they exported from 
the United States, and conveyed to their ranch in Mexico, for the pur- 
pose of breeding cattle. As said by the board of gênerai appraisers, 
it is well known that cattle in the latitude of this ranch subsist by 
grazing; and it requires no argument or illustration to show from 
the undisputed facts in this case that thèse cattle were not exported 
or driven across the boundary line between the two countries for the 
purpose of pasturage. It is clear to us that the construction placed 
upon the act as applicable to this case by the board of United States 
gênerai appraisers is the sound construction, and therefore the judg- 
ment of the circuit court is reversed, and the case is remanded, with 
direction to the circuit court to dismiss the claimant's action. 



BBOOKS et al. v. SACKS. 

(Circuit Court of Appeals, First Circuit. June 10, 1897.) 

No. 192. 

1. Patents — Priority of Invention — Evidence. 

Where, in an lnfringement suit, a party attempts to carry back hls inven- 
tion so as to antedate an antlcipatlng patent Issued upon a prior application, 
the burden Is upon hlm to prove priority to the satisfaction of the court, 
and by évidence which shall strongly outweigh that of the other party, lf 
not beyond a reasonable doubt. 

& Same — Unstjpported Recollections of Witnesses. 

Unsupported recollections of witnesses as to facts and dates fully six 
years prior to givlng testimony are insufflcient to establish priority of in- 
vention over an earlier patent, especially where such facts are of a kindred 
character to other facts, occurrlng at or near the same time with which 
they might easily be confused. 

8. Same— Anticipation. 

The Sacks and Elchmond patent, No. 443,199, for an improvement In boo* 
or shoe lasts, was anticipated by the Dusenbery patent, No. 430,732, for aii 
improvement in pegging jacks. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
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This was a suit in equity by Louis Sacks against George Brooks, 
George K. Brooks, and Gardner 0. Brooks, trading as Brooks & Co., 
for the alleged infringement of letters patent No. 443,199, issued 
December 23, 1890, to Louis Sacks and Henry Richmond for an al- 
leged improvement in boot or shoe lasts. The circuit court en- 
tered a decree for an injunction and an account, and the défend- 
ants hâve, appealed. 

Benjamin F. Rex, for appellants. 
William P. Preble, Jr., for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. There is only one claim in this patent, 
and its pith is that the same last is made capable of being placed 
and held in a horizontal position or in an oblique one, at the op- 
tion of the user, merely by reversing it. The essence of the device 
is a standard with a tenon at the upper end, one side of which 
tenon runs in a vertical line and the other side in an oblique Une, 
and a last with a socket in it, which the tenon fits exactly. When 
the last is fitted to the tenon in one position, it lies horizontally, or 
substantially so, and, when placed in the reverse position on the 
tenon, it lies obliquely; and in each case, on account of the sim- 
plicity of construction, it is held flrmly. The purpose sought by this 
reversibility is not set out in the patent, and is differently stated by 
the counsel on either side, but its advantages are obvious. Pre- 
vious to this device and Dusenbery's device, to which we will here- 
after especially refer, its purpose was accomplished by using two 
standards or two lasts. Numerous patents are proven for the pur- 
pose of showing anticipation; but, aside from Dusenbery's, the 
purpose and principle of the opération of each of them were so 
substantially différent that we need not refer to them in détail. 
The principle of opération of the device in issue résulta from the ap- 
plication of a certain geometrical form, and is perfectly apparent 
to any geometrician ; but whether or not, prior to the two patents 
to which we shall limit our discussion (that of the complainant be- 
low and that of Dusenbery), the principle had been applied in the 
arts to stich an extent as to render unpatentable its application to 
any particular art, is not shown by the record, and cannot be de- 
termined by us as a matter of common knowledge; and we are there- 
f ore brought to the conclusion that either the patent sued on, or the 
other patent to which we will especially refer, was the flrst in which 
the principle in question was adapted to this art, and that its 
adaptation was not so clearly lacking in invention as to overcome 
the presumption arising from the issuing of the patent. 

On the mère question of infringement there appears to be no 
difflculty. The essential question is that of anticipation by Dusen- 
bery. The complainant's application was filed March 21, 1890, and 
his patent issued December 23, 1890. Dusenbery obtained a pat- 
ent for a pegging jack, issued June 24, 1890, on an application filed 
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October 12, 1889. This patent shows the use of precisely the same 
principle as the complainant's device, and for the same purpose. 
Instead of using a tenon and a mortise, Dusenbery used a V-shaped 
notch, or, as he calls it, "a pair of Angers," each of which had 
the vertical and oblique Unes, fltting into corresponding recesses on 
the opposite sides of the last. Of course, the mechanical changes 
involved in the use of a tenon and a socket in lieu of the double 
tenon and the double mortise, or vice versa, cover no statutory in- 
vention. It is true that under well-settled rules, inasmuch as the 
two patents were pending in the patent office at the same time, 
and both of them were granted, there is a prima facie presumption 
that each was properly granted. Boyd v. Tool Co., 158 U. S. 260, 
15 Sup. Ct 837. Nevertheless, it is clear to us that both patents 
are for the same thing, so far as any inventive quality is concerned, 
and that only one of them can stand. Therefore we are brought to 
the question of priority as between the complainant below and Du- 
senbery. 

It will be noticed that Dusenbery's application was flrst filed; 
so that it is settled làw that the burden was thrown on the com- 
plainant below to prove priority in behalf of his patent to the sat- 
isfaction of the court, and by évidence which shall strongly out- 
weigh that of the respondents below, if not beyond a reasonable 
doubt. Manufacturing Co. v. Sprague, 123 U. S. 249, 264, 8 Sup. 
Ct. 122; Clark Thread Co. v. Willimantic Linen Co., 140 U. S. 481, 
492, 11 Sup. Ct. 846; Walk. Pat. (3d Ed.) 70. The inhérent dan- 
gers of oral proofs in this class of cases are explained in The Barbed- 
Wire Patent, 143 U. S. 275, 284, 285, 12 Sup. Ct. 443, 450, and in 
Deeiing v. Harvester Works, 155 U. S. 286, 300, 301, 15 Sup. Ot. 
118. On an issue made directly between the two patents under sec- 
tion 4918 of the Eevised Statutes, or otherwise, the complainant 
below would be required to prove earlier invention in his behalf 
beyond reasonable doubt. Morgan v. Daniels, 153 U. S. 120, 14 
Sup. Ct. 772. And, as shown by the cases cited, the same would 
be the fact if he should be sued for infringement by the holder of 
the Dusenbery patent. It is inconvénient, and tends to the doing 
of injustice and the possibility of imposing double liability, to hâve 
différent rules as to the practical amount of proof required on the 
same issue because it happens to be presented as between différent 
parties. It is admitted that Dusenbery's invention was perfected 
as early as April 25, 1889. Therefore it rests on the complainant 
below to prove invention prior to the last-named date. Mr. Cox, 
who was the solicitor who obtained the complainant's patent, tes- 
tified that he flrst saw this invention in December, 1888, and that 
some time about six months after this he investigated the state of 
the art at Washington, and subsequently secured the patent. He 
fails, however, to support this date by any collatéral facts, unless 
by the matter of preparing the illustration to which we will refer. 
Cox had an interest in a designing and engraving business, and he 
testified that the complainant's device was brought to him for the 
purpose of making illustrations of it He produced a bill, under 
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date of January 3, 1889, which he said covered woodcuts of the stand- 
ard afterwards patented. What the woodcuts were, the bill does 
not show; neither is any woodcut produced, nor any illustration 
printed from it. Not only did Mr. Cox fail to produce any wood- 
cut or any illustration, but the complainant also failed to do it. 
Indeed, the complainant did not even identify the entries in the 
bill. Thus, the matter was left to stand entirely on the unsup- 
ported recollection of Mr. Cox as to what the illustrations were. 
It is true that Mr. Cox's account is so continuons from the time 
when he first says he saw the device, that, as he had an interest 
in the matter from that time, his testimony would be very con- 
vincing, provided there was anything in the record by which it 
could be ascertained from any collatéral events that he had not 
confused the date when he first saw it, or had not confused it with 
some other matter. The record shows another bill from him of "a 
lot of cuts" made by him, and delivered on March 20, 1890, the 
day before the date of complainant's application, and of "two cuts 
of shoe rests" delivered on April 21, 1890. Thèse may well bave 
included the device in controversy. Moreover, it appears that an 
engraving of the patented device was published by the patentées in 
1890, "some time prior to the 23d day of December, 1890." In view 
of the fact that there are no other collatéral events to fix the date, 
and the further fact that neither of the bills produced by Cox iden- 
tifies the work done, it is not improbable that his attention was first 
called to this device in connection with the préparation of the en- 
graving for the publication in 1890 in lieu of the earlier date; and, 
as the foundation on which his entire statement is built rests on 
this work of engraving, it follows that there is too much uncertainty 
at the very beginning to make it such that the court can accept it 
as sufficient for the purposes of an issue of priority. In our opin- 
ion, the évidence of ail the other witnesses for the complainant be- 
low on this point has the same infirmities as that of Cox, but 
in a greater degree; so that the whole case, in this respect, dé- 
pends on the unsupported recollections of witnesses as to facts and 
dates fully six years prior to giving testimony, and facts, moreover, 
of a kindred character to other facts occurring at or near the same 
time, with which they might be confused. Not only is this im- 
portant as bearing on the weight of their testimony, but, under the 
circumstances of this case, the fact that the testimony is thus un- 
supported is an affirmative one against the complainant below of 
very great importance. He was challenged to produce any book 
showing sales of lasts prior to 1890, or any engraving such as was 
described by Cox. This he was unable to do, although Cox testi- 
fied that, in the summer before the patent was applied for (that is, 
in the summer of 1889), Mr. Sacks told him "that the last was sell- 
ing; that it was going to be a great thing, he thought"; and an- 
other witness for the complainant below testified that, to the best 
of his recollection, the standard in issue was put on the market ex- 
tensively about the beginning of 1889. The complainant admitted 
in his évidence that he had no sample of any patterns of a last or 
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standard made according to the testimony of the witnesses to which 
we hâve referred, nor any sample of any such last made in 1888 or 
in 1889, nor any drawing or illustration of the period in dispute. 
He said, in a gênerai way, that thèse things were ail destroyed in 
the ordinary course of business. But, if they were produced to 
the estent maintained by the complainant, in accordance with the 
testimony of his witnesses to which we hâve referred, it would be 
extremely improbable that none of them remained. It seems very 
extraordinary that, if the dates in this matter were as claimed by 
the complainant and testified to by Cox, no entry on any book of 
account, no pattern, no sample, no purchaser, nor any bill of ar- 
ticles sold to any purchaser, was produced by the complainant in 
support thereof. It is incredible that the destruction as to which 
the complainant assumed to testify could hâve been of so wholesale 
a character, and could hâve reached out in so many directions, as 
to hâve covered ail thèse. 

On the whole, we must apply to this case the practical safeguards 
against the frequently mistaken memory of witnesses as to events 
of this character long since happening, which the courts are always 
insisting on with référence to the issue of anticipation. Doing this, 
it seems plain that the complainant below has corne far short of 
proving his prior right as satisfactorily as required by the author- 
ities and by the reaspn of the case. Indeed, in view of the absolute 
lack of illustrations, book entries, purchasers, bills, patterns, or 
castings of the early date in dispute, we are safe in saying that the 
prépondérance of probabilities is against him. The decree of the 
circuit court is reversed, and the case is remanded to that court, 
with directions to dismiss the bill, with the costs both of this court 
and of the circuit court for the défendants below. 



DAVIS PRBSSED-STEBL CO. et al. v. MORRIS BOX-LID OO. 

(Circuit Court of Appeals, Third Circuit. May 25, 1897.) 

No. 6, March Term, 1897. 

Patents— Limitation of Claims— Infringement — Car Axle Box Lids. 

The Morris patents, Nos. 379,712 and 423,795, for car axle box lids, 
stamped out of sheet steel, and having self-securing springs, are limited by 
the prior art, Including especially the Kinzer patent, No. 211,854, to the 
combinations shown, in each of which an essential feature is the bearlng 
of the spring on the outside of the Iid and the fltting of the lid to the journal 
box before the function of the spring is rendered active. Thèse patents 
are, therefore, not infringed by the Davis device, in which neither of thèse 
features appear. 78 Fed. 129, reversed. 

Appeal from the Circuit Court of the United States for the District 
of Delaware. 

This was a suit in equity by the Morris Box-Lid Company against 
the Davis Pressed-Steel Company and Nathan S. Davis for infringe- 
ment of certain patents for car axle box lids. The circuit court ren- 
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dered a final decree for complainant (78 Ped. 129), and défendants 
hâve appealed. 

Francis T. Chambers, for appellants. 

Otto R. Barnett and James H. Raymond, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

BUFFLNGTON, District Judge. The Morris Box-Lid Company 
filed a bill in the circuit court of the United States for the district 
of Delaware praying an injunction against the Davis Pressed-Steel 
Company and Nathan S. Davis for infringement of three patents own- 
ed by it, viz. patent 211,854, granted February 4, 1879, to Jacob 
Kinzer; No. 379,712, granted March 20, 1888, to George W. Morris; 
and No. 423,795, March 18, 1890, to the same. Thèse patents are for 
car axle box lids. After replication filed, complainant gave notice 
that its prima facie case would be made out witliout référence to the 
Kinzer patent, and that proceedings would be had for dismissal of 
the bill as respects it without préjudice. No such action was had, 
but thereafter the case was proceeded in with sole référence to th*; 
remaining patents. The court, adjudging claim 1 of the first Mor- 
ris patent and claims 4 and 5 of the second were valid and inf ringed, 
decreed an injunction, and from such decree an appeal was taken, 
and is now before us. The case involves lids or coverings for boxes 
which are fllled with waste saturated with lubricants, and incase 
the outer end of car axles. By the rapid motion of the railway cars 
on which they are fitted, and their proximity to the ground, such 
boxes are necessarily exposed to clouds of dust and flying dirt. Th;> 
entrance of thèse foreign substances into the boxes is highly objec- 
tionable, as they injure the lubricants, eut the axles, and tend to pro- 
duce hot boxes. Ordinarily, thèse lids were cast iron, and were kept 
in place by springs secured to them by rivets, but the strain upon 
such rivets was severe, and caused them to wear out soon. To repair 
a lid necessitated its removal from the box. As early as 1877, Mor- 
ris, in his patent No. 192,524, had shown a sheet-steel lid, which 
wholly dispensed with rivets. It had two hinged extension pièces, 
which, with the box-hinged bar, formed a pintle joint, and between 
thèse extensions the lid took the form of a tongue or clamping spring, 
which rested on a bearing on the top of the journal box. In 1879, 
Jacbb Kinzer, in his patent No, 211,854, already referred to as being 
owned by complainant, and originally one of alleged infringed pat- 
ents in this bill, devised another method of dispensing with rivets. 
It consisted of a self-attaching spring. To this end he employed a 
cast-iron lid hinged to the box in the ordinary way. To hold it in 
place he used a flat steel spring with an inturned or right-angled lip 
at the lower end. The three bearing points of the spring were as 
follows: The first was where the upper end rested on the box above 
the hinge; the second was a lip dropped from the upper end edge 
of a loop or keeper riveted transversely on the outer side of the lid, 
and the third was a raised transverse section in a groove or chan- 
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nel which extended from the Baid loop to a lip or handle at the lower 
end of the lid. This channel, as its name implies, had edge flanges, 
which prevented the spring from escaping laterally, and at its lower 
end a cross-section dépression, flanked at its lower end by a raised 
lip, which latter served the double purpose of a handle to raise the 
lid and a stop for the spring. The other side of the cross dépression 
was formed by the raised projection referred to, which latter served 
the double purpose of a third bearing point for the spring, and also 
of a lock to keep it in place. To place the spring in functional posi- 
tion, it was driven from the upper end, and its lower end forced over 
the cross section, the top of which formed the third bearing. Fur- 
ther driving forced the angled end into the transverse dépression al- 
ready referred to. Hère the lip or handle prevented its further 
movement downward, while its angled end engaging with, or, as the 
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patent says, "locking against, the front receding side of the bearing, 
will prevent the spring from working endwise by jarring, so as to be 
freed from action." Kinzer's device was never commercially devel- 
oped, as, indeed, was also the case with the device shown in the 
Morris 1888 patent in suit. Whether it could hâve been successfully 
manufactured and applied is problematical, but, apart from ail other 
questions, the cost of construction, arising from the material used 
and the growing tendency to supplant cast iron with pressed steel, 
were in themselves sufflcient to account for its nonuse. Still the 
teaching of the patent, its plain disclosure of the possibility — and 
practicability — of providing a box lid with a self-securing spring, and 
thus dispensing wholly with riveted springs, are facts of significant 
weight where a subséquent inventor claims as a pioneer to hâve first 
opened a road, rather than to hâve merely bettered and improved a 
pathway he f ound already existing. 

We now turn to an examination of the Morris patent of 1888. 
The proofs show that Mr. Morris had been for many years engaged in 
the railway supply business, and, from an examination of the axle 
boxes in use, became convinced that something différent was needed. 
He says: 

"The journal box lias then used were being largely made of cast iron, were 
constantly broken and destroyed by the rough usage which they received from 
car lnspectors; and because of their extrême weight,— running from seven to 
twelve pounds,— with a constant strain on the hinge boit or pintle that secured 
the lid to the box, thereby frequently wearing the boit so that it would break 
off, and allow the lid to drop by the roadside; and, even if this did not happen, 
the boit would become so loose, because of this wear, as to allow dust and 
cinders to get under the lid and into the journal box." 

In view of thèse facts he says: "I turned my attention to devising 
something more durable, practical, and economical (both as to weight 
and cost) in journal box lids." Before describing the Morris device, 
and measuring the advance therein shown, it may be well to quote the 
language of complainant's expert comparing the Kinzer and Morris 
devices. He says: 

"The Kinzer box lid is also provided with a plate spring, which, as shown 
in Fig. 2, has a 'right-angled end.' The box lid has also a raised cross loop 
beneath or within which the spring is fitted. The lid, with this spring, is also 
combined with an axle box having a top bearing for said spring. Thèse are 
the points of correspondence between the subject of claims of the first Morris 
patent and the structure shown In the Kinzer patent. The following are the 
différences: First, the Kinzer box lid is of cast iron, and is not 'stamped out 
of sheet steel' or other sheet métal; secondly, this cast-iron Kinzer box lid 
does not hâve a slot therein to receive the right-angled end of the spring, and 
said spring ls not immovably held against longitudinal mo veinent by any 
means. The Kinzer lid is, however, not destitute of means which are intended 
to hold the spring lengthwise in place as against certain forces, and what it 
has for this purpose are: First, the rising lip, 1, which will securely hold the 
spring against downward movement (having référence to the position of the lid 
when closed); and, second, the slight curved élévation, e, below which the 
right-angled end of the spring projects, and which, according to the patent, is 
thought to be adéquate to 'prevent the spring from working endwise by jarring, 
so as to be free from action.' * * * There being no slot or équivalent de- 
pression in the Kinzer box lid, the upper side wall of which positively holds 
the spring against endwise movement, there are, of course, no end walls of a 
slot for engagement with the ends of the lip on the spring for the purpose of 
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holding the Iower end cf the spring from latéral displacement. Other means 
are provided for thls purpose In the Kinzer lid, eonsistlng of the long, east ribs 
i, 1, whlch laterally confine the spring from the loop, H, to the lower end of saW 
spring." 

If this summary of the différences is complète, it would seem that 
tlie grounds for assigning a pioneer place to the second patent are, to 
say the least, somewhat meager. The use of sheet steel in lids had 
already been shown, and a stamped or pressed steel one was the 
natural outgrowth of mechanical advance. As bearing on the teach- 
ings and disclosures of Morris' patent, it should be noted that there 
was, among other lids in gênerai use prior thereto, a cast-iron lid 
with a central raised hood at its upper end. A spring was riveted 
to its lower side, extended upward through the hooded space, and 
was seated over the axle at the top of the box. 

Whatever the possible scope of the principle or mode of application 
of Morris' method, it is certain he only conceived the idea of apply- 
ing it in two gênerai Unes: First, where the lid was hinged before 
the function of the spring was rendered active; and, secondly, locat- 
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ing the spring on the outer face of the lid. This is clearly set 
forth in the patent: 

"The object of my improvement Is to provide for holding the lld closed, and 
permitting it to be opened by the simplest construction and application of the 
spring thereto, so that the lid may be fltted to the pintle hinges and to the 
faces of the journal box before the function of the spring is rendered active, 
and by which I obtain a lighter and more durable cover, In which the par- 
ticular improvement résides in the simple and effective provision for applying 
the spring to the outer face of the lid, as illustrated in the accompanying 
drawings." 

In view of the statutory requirement that a patentée "shall par- 
ticularly point out and distinctly claim the part, improvement, or 
combination which he claims as his invention or discovery," thèse 
statements are suggestive, where the claims are sought to be given 
a meaning which would cover other methods and combinations, which 
do not, and from the relation of their parts cannot, embody thèse two 
declared objects "in which," as the patentée says, "the particular im- 
provement résides." Turning to such description, we find a thin 
sheet of steel or other suitable métal with corner projections to form 
pintle-hinge eyes, which latter were found in the 1877 patent, — "a 
loop, e, punched out so as to stand up from its outer face," and a 
punched-out slot, both being in the middle line of the sheet. A 
narrow steel spring is used, with a fiât upper end, and a right-angle;î 
projection, similar to Kinzer's, at the other, adapted to fit the slot. 
The spring is applied to the lid by slipping its plain end under the 
loop, and, after the lid is hinged, the spring is driven upward until 
the angled lip reaches and is forced by spring tension into the slot, 
where it seats itself. Meanwhile the upper end had passed over and 
bears upon the curved top part of the box over the hinge, and causes 
sufflcient tension to press and hold the lid against the box face. 
By this self-securing spring device the use of rivets was dispensed 
with. Securing the loop by rivets instead of making it intégral 
with the lid is suggestive as an alternative construction. Wherein 
does this device differ from Kinzer's? Clearly, it is a différence in 
détail. It was a new type 1 but it was not the flrst of a new species. 
To hold otherwise, to give a broad generic character to Morris' claim, 
is to work its destruction, for Kinzer would then anticipate. The 
state of the art is such that, to save Morris' claim, it must be limited 
substantially to the combination shown. He made use of the same 
securing loop as Kinzer; his spring is identical in form, bearing 
point', functional purpose, and effect. What was new was his slot 
and the lid material he used. Conceding that the change from the 
graduai inclined side of the Kinzer dépression to the abrupt shoulder 
of the Morris slot involved invention, and as such is entitled to pro- 
tection, yet the différence was not so radical as to stamp it as of a 
pioneer character. 

We next inquire whether the claim in question, viz.: "An axle-box 
lid stamped out of sheet steel, with a raised cross loop and a cross 
slot stamped therein, and a plate spring having a right-angled end, 
and fltted within said loop and within said slot, combined with an 
axle box having a top bearing for said spring, substantially as set 
forth," is infringed by respondent's device. In the latter we hâve 
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a marked departure from that which Morris says was the object of 
his improvement. Instead of a device wbicb could be fltted to the 
face of the journal box before the spring was made operative, we 
find Davis returned to the lines of the old method, which Morris 
condemned and sought to avoid, namely, where the spring was nec- 
essarily attached before the lid was ûtted. So, also, instead of placing 
the spring on the outer, he put it wholly on the inner, side of the lid. 
Par from adopting, he avoided, the teachings of the Morris patent. 
His lid is of stamped steel of the type of the hooded cast iron which 
we hâve seen was in common use. He places his spring underneath 
the lid in the same position, and with the same functional action, 
as in that type, but dispenses with -rivets. This is done by passing 
the outwardly right-angled end of the spring underneath a loop or 
stirrup riveted in front of a backing shoulder or projection. When 
the lid is clamped to the box, and tension obtained, the spring is 
self-secured. It is located on the lower side of the lid, and from the 
inhérent nature of the device and the relation to each other of the 
éléments employed, spring function cannot be secured after the lid 
is fltted, — methods utterly at variance with the expressed objects of 
the Morris patent. The invention disclosed to the public by that 
patent, the objects the inventor had in view, and the means he sug- 
gested for securing the desired ends, are ail in accord with such con- 
struction of the claim as limits the cross loop to a place on the out- 
side of the lid. Conceding the improvement was meritorious and 
patentable, yet, obviously, it was not of such a basic character as to 
block ail further advance in the art by rendering tributary to its 
claims every subséquent device by which it was found possible to 
place a self-securing spring on an axle-box lid, for, as we hâve seen, 
he was not the first to do this himself . The Davis method shows 
an entirely différent way of accomplishing the same gênerai end. 
While his spring has three bearing points, — a point deemed of vital 
importance by the circuit court, but which, in our mind, is of no spé- 
cial moment, since ail such springs must hâve three bearing points, 
and Kinzer had in substance shown thèse particular three before, — 
yet even thèse do not stand in the same relation to the other parts 
in combination in the Davis and Morris devices. The bearing func- 
tion of the loop of the Morris device is not accomplished by the loop 
or stirrup of the Davis device, but by the interior shoulder of the 
hood; while the third bearing, which in the Morris is on the front 
shoulder of the slot, is in the Davis performed by the stirrup or loop 
instead. The latter has also the additional function of limiting the 
forward movement of the spring, — a function which the loop of 
Morris does not hâve, but the same is wholly performed by the slot. 
No such device, arrangement, or co-relation of parts as Davis' is dis- 
closed in the Morris spécifications. Its teachings are wholly away 
from, and not toward, the Davis type; and to subject the latter to 
its claims would, in our judgment, be to pervert the beneflcent pur- 
pose of the patent law, which is to stimulate, not to retard, inven- 
tion. We are clearly of opinion the court evrcÂ in decreeing infringe- 
ment. 
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What we hâve said of the patent of 1888 applies in large part to 
the Morris patent of 1890, also in suit. Its teachings and trend 
were in the same gênerai lines as its predecessor. We flnd the same 
form of spring in both, substantially the same bearing points, and 
the accomplishment of similar effect, viz. securing the "spring from 
the outside of the lid after the latter had been properly hinged in 




place." The différence in détail consists in the use of a bulged or 
hooded lid, the form of which was old in cast iron but new in being 
made from pressed steel, and having a slot at its lower end, through 
which the spring entered. Apart from sheltering the upper end of 
the spring beneath it, the hood performed the same functional duty 
of a bearing point of the spring as the raised loop of the former pat- 
ent. The seating of the spring still remained on the outside of the 
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lid. In Tiew of the prior art, of which his own prior patent must 
be deemed a part (see James v. Campbell, 104 U. S. 382 ; McCreary 
v. Canal Oo., 141 U. S. 459, 12 Sup. Ct. 40), the claims in question 
must be confined to combinations substantially embodying the spécifie 
éléments claimed. Among the éléments of such claims we find a 
bulge having a slot at its end, and a fiât spring inserted through the 
slot. Thèse éléments or combinations of parts are lacking in re- 
spondent's device. We are of opinion infringement has not been 
shown. The decree of the circuit court is therefore reversed, and that 
court is directed to dismiss the bill. 
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TUE SIRIUS. 

FORD v. THE ALICE B. PHILLIPS. 

"(Circuit Court of Appeals, TMrd Circuit June 2, 1807.) 

1. Collision— Lights— Cbedibility op W finesses. 

That witnesses who testify that the lights of thelr own vessel were burn- 
ing brlghtly say they especially looked at them on the approach of the other 
vessel casts no suspicion on their testimony, lt being natural that they 
should do so under the circumstances. 

a Same— Steamer and Bail. 

A collision at night on the open sea, between a steamshlp and schooner, 
held, on the évidence and circumstances, not to hâve been due to any in- 
suffleieney or lack of lights on the schooner, as alleged in behalf of the 
steamer; and the steamer held in fault 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

Thgse were cross libels in rem to recover damages resulting from a 
colli&VÎn between the schooner Alice B. Phillips and the steamship 
Sirius. The collision occurred between 1 and 2 o'clock on the morn- 
ing of September 9, 1894, on the open sea, about 12 miles southward 
of Fenwick Island Lightship, and resulted in serious injury to the 
schooner. The night was dark, but neither foggy nor thick. The 
courses of the vessels, as they approached, were slightly crossing, 
but nearly head on. In the answer filed in behalf of the steamer, the 
schooner, among other things, was charged with changing her course; 
but this charge was abandoned at the hearing, and the claimant re- 
lied on an allégation that the schooner's port light was not burning. 
The circuit court found that this allégation was not proved, and ac- 
cordingly sustained the libel of the schooner, and dismissed that of 
the steamer. The claimant of the steamer appealed. 

John F. Lewis, for appellant. 

Curtis Tilton and Henry R. Edmunds, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUEFESTG- 
TON, District Judge. 
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DALLAS, Circuit Judge. The distinction urged upon our atten- 
tion in the appellant's brief, between an inquiry as to whether the 
schooner's port light was burning at ail and an inquiry as to whether 
it was so burning as to be properly visible, is one which does not 
appear to be material under the évidence. The testimony of those 
on board the schooner is barmonious, positive, and crédible, and 
is distinctly to the effect, not only that the light in question was 
actually burning, but also that it was bright; and we cannot agrée 
that, because it has been testifled that some — perhaps ail — of thèse 
witnesses especially looked at the light to observe its condition when 
the steamer was perceived to be approaching, we should regard their 
statements with suspicion. On the contrary, we think this was a 
perfectly natural thing for them to do under the circumstances, and 
that the fact that they did do it makes their testimony ail the more 
certain and reliable. The offlcers and crew of the steamship tell, 
in the main, a différent story. Unfortunately, this but accords with 
the common expérience in such cases; but we think the weight of the 
évidence is decidedly with the appellee. There are several circum- 
stances which plainly incline the scale to his side. The admission of 
Williams, the steamer's second officer, that he saw the schooner's 
light "about one and one half miles away," has not been successfully 
explained, and its effect cannot be evaded; and, perhaps, it may be 
due to some of the crew of the steamer who state that they looked, 
and did not see the light, to say that it seems to be more than possible 
that they were mistaken in supposing that they were in a situation 
to see it. The starboard light was unquestionably burning brightly, 
and, this being so, it is not at ail likely that the corresponding light 
on the port side was either not in place or had been neglected. The 
port lantern itself has been produced. It was much damaged by the 
collision, but its condition when taken from the schooner indicated 
that it had been lighted. There was no oil upon it, and we think 
there probably wouïd hâve been if, when the shock occurred, it had 
not been ail consumed by flre communicated by a lighted wick. 
Standing alone, but little importance would be attached to this 
hypothesis; but, in connection with other matters which tend to 
support it, we hâve not thought it unworthy of notice. 

The spécifications which relate to the taxation of costs hâve not 
been argued, and the conclusion we hâve reached on the merits ren- 
ders considération of the motion to dismiss unnecessary. The decree 
is afflrmed. 
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DUNCAN v. ASSOCIATED PKBSS. 
{Circuit Court, S. D. Callfornia. May 10, 1897.) 

1. Removai, op Causes— Diverse Citizenship. 

The restrictions as to the résidence of parties contained ta section 1 of 
the act of August 13, 1888, do not apply to jurisdictlon by removal; and a 
suit between citizens of différent States, commenced in a state court, may 
be removed to a fédéral court, though neither party is a citizen or résident 
of the state where such suit ls commenced. 

2. Same— Time fok Removal. 

The fact that a pétition for the removal of a cause from a state to a féd- 
éral court, which is filed before the time to answer expires, is accompanied 
or even preeeded by a demurrer, does not in any way préjudice or affect 
the right of removal. 

On Motion to Remand. 

Blanton Duncan and D. Allen, for plaintif!. 

Henry T. Gage and White & Monroe, for défendant. 

WELLBORN, District Judge. This action, for the recovery of 
damages laid in the complaint at $50,000, was brought originally 
in the superior court of Los Angeles county, Cal. Service of the 
Bummons was duly made in the city of San Francisco on the 27th 
day of June, 1896. On the 24th day of July next following, défend- 
ant filed in the state court a demurrer, and also a pétition, with bond, 
for the removal of the suit into the fédéral court, which bond was 
approved and pétition granted by said state court, and a certificate 
of the record duly filed in this court. The ground of removal, as set 
forth in the pétition, is as follows, to wit: 

"That your petMoner was at the time of the bringing of this suit, and still 
is, a corporation organized under the laws of the state of Illinois, and a citi- 
zen of the state of Illinois, and that said suit and the controversy in said suit 
is between citizens of différent states; that your petitioner was at the time 
of the commencement of this suit, and still is, a citizen of the stajte of Illinois; 
and that plaintiff was at the time of the commencement of this suit, and still 
is, a citizen of the state of Callfornia." 

Plaintif! now moves to remand the case to the state court upon the 
ground, as specified in the motion to remand and accompanying affi- 
davits, that this court is without jurisdiction, because the plaintiff 
is, and was when the action was commenced, a citizen of the state 
of Kentucky, and had his résidence in the city of Louisville, in said 
last-named state. Plaintiff urges as a further reason why the case 
should be remanded that a demurrer to the complaint was filed in 
the state court before the pétition and bond for removal. At the 
hearing of the motion, évidence was offered by both parties as to the 
citizenship and résidence of plaintiff; that is, whether such citizen- 
ship and résidence were in California or Kentucky, — défendant in- 
sisting upon the former, and plaintiff upon the latter, state. In the 
view, however, which I now take of the law of the case, it is unneces- 
gary to review this évidence; for plaintiff 's résidence does not affect 
the right of removal, and, while I think his citizenship has been 
shown to be in Kentucky, yet a finding either way on the issue of 
citizenship would sustain the material allégation of the pétition for 
81 F.— 27 



418 81 FEDERAL REPORTER. 

removal, namely, "that said suit, and the controversy in said suit, 
is between citizens of différent states," or, to express the situation 
in other language, the fact that défendant is a citizen and résident 
of Kentucky, if it be conceded, is no ground for remanding the case. 
Sections 1 and 2 of the act of congress of August 13, 1888 (1 Supp. 
Rev. St. U. S. pp. 611, 612), regulating the removal of cases from 
the state courts, are as follows : 

"Section 1. That the circuit courts of the United States shall hâve original 
cognizance, concurrent wlth the courts of the several states, of ail suite of a 
civil nature, at common law or in equity, where the maitter in dispute exceeds, 
exclusive of interest and costs, the sum or value of two thousand dollars, and 
arising under the constitution or laws of the United States, or treaties made, 
or which shall be made, under their authority, or in which controversy the 
United States are plaintiffs or petitioners, or in which there shall be a con- 
troversy between citizens of différent states, In which the matter in dispute 
exceeds, exclusive of interest and costs, the sum or value aforesaid. * * » 
But no person shall be arrested in one district for trial in another in any civil 
action before a circuit or district court; and no civil suit shall be brought 
before either of said courts against any person by any original process or pro- 
ceeding in any other district than that whereof he is an inhabitant, but where 
the jurisdiction ls founded only on the fact that the action is between citizens 
of différent states, suit shall be brought only In the district of the résidence 
of either the plaintiff or the défendant. * » * 

"Sec. 2. That any suit of a civil nature, at law or In equity, arising under 
the constitution or laws of the United States, or treaties made, or which shall 
be made, under their authority, of which the circuit courts of the United 
States are given original jurisdiction by the preceding section, which may now 
be pending, or which may hereafter be brought, In any state court, may be 
removed by the défendant or défendants therein to the circuit court of the 
United States for the proper district. Any other suit of a civil nature, at law 
or in equity, of which the circuit courts of the United States are given juris- 
diction by the preceding section, and which are now pending, or which may 
hereafter be brought, in any state court, may be removed into the circuit court 
of the United States for the proper district by the défendant or défendants 
therein, being nonresidents of that state. * * *" 

It is authoritatively settled that the provisions of section 1 in rela- 
tion to the particular district in which a suit must be brought do 
not go to the question of jurisdiction, but only confer upon the de- 
fendant a personal privilège or exemption, which may be waived, 
and that the circuit courts of the United States hâve jurisdiction, the 
other requisites being présent, whenever there is a controversy be- 
tween citizens of différent states. Eailroad Co. v. McBride, 141 TJ. 
S. 127, 11 Sup. Ct. 982; Ex parte Schollenberger, 96 U. S. 369; Trust 
Co. v. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286. In the case last 
cited the court says: 

"But the défendant company did not choose to plead that provision of the 
statute, but entered a gênerai appearance, and joined with the oomplainant in 
its prayer for the appointaient of a receiver, and thus was brought within the 
ruling of this court, so frequently made, that the exemption from being sued 
out of the district of its domicile is a personal privilège, which may be waived, 
and which is waived by pleading to the merits." 

The court then refers to a number of cases in which the doctrine 
it announced is approved, and proceeds as follows: 

"The court below suggested that the présent case is distinguishable from the 
others in which it was held that the right of exemption might be waived, in 
that neither the plaintiff nor the défendant resided in the district in which 
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the suit was brought; that is, the Mercantile Trust Company, the plalntlff, 
had its résidence In New York, and the Virginia, Tennessee & Oarolina Com- 
pany, the défendant, was a corporation of New Jersey. But a similar state 
of f acte existed in the case of Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, 
inasmuch as Shaw, the plaintiff, was a citizen of Massachusetts, and the min- 
ing company was a corporation of the state of Michigan, and the suit was 
brought in the circuit court for the Southern district of New York. Nor do 
we see any reason for a différent conclusion as to the subject oî waiver when 
the question arises where neither of the parties are résidents of the district 
from that reached where the défendant only is such résident." 

In a later case the suprême court of the United States, following 
the principle of the cases above cited, that the jurisdiction of the 
circuit courts, as defined in section 1, dépends upon diverse citizen- 
ship, unaffected by the question of the résidence of the parties, has 
expressly held that the provisions of section 2, authorizing removals 
in cases where the circuit courts of the United States are given juris- 
diction by section 1, refer to the first part of section 1, which in 
terms confers jurisdiction, and not to the clause which prescribes the 
district in which the suit may be brought. Bailroad Co. v. David- 
son, 157 U. S. 201, 15 Sup. Ct. 563. Some years before the décision 
in the case of Railroad Co. v. Davidson, supra, the doctrine therein 
announced was suggested as probably the true construction of the 
sections in question in Gavin v. Vance, 33 Fed. 88, as follows: 

"Moreover, the primary grant of jurisdiction contained in the first clause of 
the first section— to which it is possible the removal section refers, rather than 
to the more restricted clause relating to the locality of the suit— is of the most 
extensive character, and broad enough to give the court jurisdiction by removal 
of any suit between citizens of différent states brought In a state court, al- 
though the locality might not be avallable for original jurisdiction of the féd- 
éral court under the subséquent restrictive clauses of the first section. So 
that the restrictions of locality as to suits originally brought may not apply 
to the jurisdiction by removal at ail. In other words, we must look alone to 
the restrictions of the removal section for the qualifications of that jurisdiction, 
and treat those relating to the locality of original suits as wholly inapplicable 
to the entirely différent subject of jurisdiction by removal. Whetber this be 
a proper construction, we need not say, but it is neither impossible nor im- 
probable, nor yet an unreasonable construction." 

In Fales v. Eailway Co., 32 Fed. 673, Judge Shiras, with great 
clearness and force, interprets the two sections thus: 

"We must not confound the question of fédéral jurisdiction with that of the 
place of bringing suit. The first section of the act of 1887 was iatended to 
define the classes of cases of which the United States circuit courts should 
hâve original cognizance concurrent with the courts of the several states, and 
also to define the place or places where such suits might be brought by original 
process. Two gênerai grounds of fédéral jurisdiction are recognized in the 
statute, to wlt, subject-matter and diverse citizenship. Oases arising under 
the constitution, laws, or treaties of the United States, or m which the title 
of land is involved, claimed under grants from différent states, are cognizable 
in the United States courts by reason of the subject-matter, whereas contro- 
versies between citizens of différent states, or between citizens of a state and 
aliens, are cognizable in the fédéral courts by reason of diverse citizenship. 
In addition to thèse gênerai grounds of fédéral jurisdiction, the statute also in- 
cludes cases wherein the United States are plaintiffs or petitloners. Having 
thus defined the classes of cases of which the United States circuit courts hâve 
jurisdiction, the section then proceeds to define the place or district within 
which such suits may be brought by original process; it being declared that 
no civil suit shall be brought against any person by any original process in 
any district other than that of which he is an lnhabitant, but, where the jurls- 
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diction 1b founded only on the fact that the action is between eltizens of dif- 
férent states, suit shall be brought only in the district wherein plaintiff or 
défendant résides. The latter clause of the section cannot be lgnored. It is 
the latest déclaration of the législative will, and, if irreconcilable with the pre- 
ceding clause, it must be held to control. But it is not necessary to resort to 
purely technieal raies in eonstruing the statute. Force can be given to both 
clauses of the section by holding that the flrst one establishes the gênerai rule 
that, in bringing suits by original process in the United States courts, the same 
must be brought in the district wherein the défendant résides; and the second 
clause provides an exception, to wit, that, where the jurisdietion is based solely 
on diverse citizen ship, suit may be brought In the district of the résidence of 
either plaintiff or défendant, but not elsewhere. Whatever may be the trïie 
construction of thèse clauses, they affect, not the question of fédéral cogni- 
zance, but solely the question of the place of bringing suit by original process 
in cases of fédéral cognizance. * » * The latter question has nothing to do 
with the right of removal. The question whether the action might hâve been 
brought by original process ta any fédéral court was material, in order to 
détermine whether it was a case of fédéral cognizance; but, that question 
being decdded in favor of the fédéral jurisdietion, the question of the proper 
place or district In whieh the suit might hâve been brought by original process 
is wholly immaterial on the question of removal." 

In Kansas City & T. E. Co. v. Interstate Lumber Co., 37 Fed. 3, it 
is also held that : 

"An action pending In a state court may be removed by the défendant to the 
fédéral court, though nedther party la a résident of the district; the restriction 
as to the place of bringing suit being in the nature of a Personal privdlege, 
which défendant may waive." 

Judge Brewer, delivering the opinion of the court, saye: 

"The same distinction between the gênerai matter of jurisdietion and the 
particular court for suit and trial is recognized in Fales v. Railway Oo., 32 Fed. 
673; Gavin v. Vance, 33 Fed. 84; Loomis v. Coal Co., Id. 353. Xurning to 
the second question, we flnd that the removable suits are those of which, by 
the first section, the fédéral courts are given jurisdietion. The language 
speaks of jurisdietion generally, and of courts in the plural. Any suit is re- 
movable of whieh any fédéral circuit court might taire jurisdietion, and the 
mère fact that the défendant could hâve successfully objected to being aued 
in any one or more particular fédéral courts does not destroy the gênerai 
Jurisdietion of fédéral courts, or prevent lts removal." 

Again, in Railroad Co. v. Meyers, 10 C. C. A. 485, 62 Fed. 372, the 
same principle is stated as follows: 

"The provision that no civil suit shall be brought In a circuit or district court 
of the United States against any person by any original process or proceeding 
in any other district than that whereof he is an inhabitant eonfers an exemp- 
tion, in the nature of a Personal privilège, that may be waived, and has no 
application where the défendant to a suit in the state court, who is a non- 
resldent of the state, removes the cause into the fédéral court of that state." 

In the case of Stalker v. Car Co., 81 Fed. 989, removed into this 
court f rom one of the superior courts of the state on the ground that 
plaintiff was a British subject and défendant an Illinois corporation, 
Judge Boss denied a motion to remand, and in his opinion, filed May 
1, 1895, uses the following language: 

•The plaintiff, a British subject, commenced this suit in one of the superior 
courts of the state, against a corporation organized and existing under the laws 
of the state of Illinois, to recover damages in the sum of two thousand dollars 
for Personal injuries. The défendant filed in the superior court a pétition and 
bond for the removal of the cause to this court The bond was approved, 
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and an order of transfer entered. • * * The plaintiff moved the court to 
remand the case to the state court upon the ground that it was improi>erly 
brought hère. * * * The motion to remand must be denled, imder the 
ruling of the suprême court made in the case of Eailroad Go. V. Davidson, 15 
Sup. Ot. 563, in which the court held that section 2 of the judiciary act of 
1887, as amended by the act of 1888, refers to the first part of section 1 of 
the same act, by which jurisdiction is conferred on the circuit courts, and 
not to the clause thereof relating to the district in which suit may be brought, 
which restriction, as has been repeatedly held, is but a personal privilège of 
the défendant, and may be waived by him. The necessary resuit of thls rul- 
ing is that this court would hâve had original jurisdiction of the présent suit 
by virtue of the flrst section of the act of 1887, as corrected by that of 1888, 
subjeet to the exercise of the personal privilège conferred upon the défendant 
by the restrictive clause ref erred to. * * *" 

See, also, Burck v. Taylor, 39 Fed. 581, and First ]STat. Bank t. 
Merchants' Bank, 37 Fed. 657. 

The foregoing citations establish, beyond question, that the right 
of removal does not dépend in any way upon the résidence of the 
parties, or, in other words, that the restrictions as to résidence do 
not apply to jurisdiction by removal; and such jurisdiction exista 
where the parties are citizens of différent states, even though neither 
of them be a citizen of the state where the suit is pending. The cases 
of Hurst v. B-ailroad Co., 93 U. S. 71, Insurance Co. v. Francis, 11 
Wall. 210, and Society v. Grove, 101 U. S. 610, cited by plaintiff in 
support of his contention that to authorize a removal one of the 
parties must be a citizen of the state where suit is brought, are inap- 
plicable hère. Each of those cases was based upon the act of 
March 2, 1867 (14 Stat. 558), afterwards substantially embodied in 
Bev. St. § 639, subsec. 3, and also in the act of 1888 (1 Supp. Eev. 
St. 612), which expressly provided that "when a suit is between a 
citizen of the state in which it is brought and a citizen of another 
state it may be so removed on the pétition of the latter " etc. It is 
only necessary to say that this provision is entirely différent from 
that on which rests defendant's right of removal in the case at bar. 
Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, and Denton v. In- 
ternational Co., 36 Fed. 3, quoted from at length by the plaintiff, do 
not antagonize the views which I hâve expressed as to the restric- 
tions of résidence; for in each of those cases the défendant, within 
due time, asserted its privilège to be sued in a district other than the 
one where the suit was brought. In the former case, to avoid any 
mistake as to the scope of the opinion, the court expressly says: 

"The Quincy Mining Company, a corporation of Michigan, having appeared 
specially for the purpose of taking the objection that it could not be sued in 
the Southern district of New York by a citizen of another state, there can be 
no question of waiver, such as has been recognized where a défendant has 
appeared generally in a suit between citizens of différent states brought in 
the wrong district" 

Conceding, therefore, that plaintiff is a citizen of Kentucky, there 
is still the diverse citizenship necessary to fédéral jurisdiction, be- 
cause défendant is a citizen of Illinois. As already stated, then, it is 
immaterial to the décision of the pending motion whether plaintiff 
or défendant be right in their respective contentions as to the former's 
citizenship and résidence; for in either event the controversy which 
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the suit involves is between citizens of différent states, and therefore 
the right of removal exists. 

The other ground upon which it is sought to remand the suit, 
namely, that a demurrer was âled in the state court prior to the 
pétition and bond for removal, I think untenable. The express pro- 
vision of the aforesaid act of congress of August 13, 1888, is that 
the pétition for removal may be filèd "at the time, or any time before 
the défendant is required by the laws of the state or the rules of the 
state court in which such suit is brought to answer or plead to the 
déclaration or complaint of the plaintiff." 1 Supp. Eev. St. p. 613. 
By the laws of California, the défendant is required to appear and 
answer the complaint within 30 days, where the summons is served 
outside of the county in which the action is brought. Code Civ. 
Proc. Cal. § 407. In the présent case, summons was served in San 
Francisco on the 27th day of June, 1896, and the pétition for removal 
was flled on the 24th day of July, 1896. The fact that the pétition 
was accompanied, or even preceded, by a demurrer, does not préju- 
dice or in any way affect the right of removal. Motion to remand 
is denied. 



INTERNATIONAL BRIDGE & TRAMWAY CO. et al. v. HOLLAND TRUST 

CO. 

(Circuit Court of Appeals, Pifth Circuit. May 18, 1897.) 

No. 559. 

Fbdbral Courts — Jurisdictioît — Foreclosurbs — Property in Foreiqn 

COUNTRY. 

In foreclosing a mortgage on a bridge Connecting a state of the Union 
with a foreign country, a fédéral court of equity in such state lias juris- 
diction to foreclose the entire lien, including that covering the franchises 
and property lying In such foreign country. Muller v. Dows, 94 U. S. 
444, followed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Texas. 

This was a suit in equity by the Holland Trust Company, a corporation or- 
ganized under the laws of New York, against the International Bridge & 
Tramway Company and others, to foreclose a mortgage upon a toll bridge 
across the Rio Grande river between the city of Laredo, Tex., and the city 
of Nuevo Laredo, in the republic of Mexico, and upon the approaches there- 
to, and ail of the bridge company's promises, property, franchises, etc. The 
International Bridge Company was chartered by the state of Texas, and had 
a concession and contract from the government of Mexico, and a grant from 
the congress of the United States, together with the necessary county and 
municipal permits and ordinances. After a hearing of the cause on the merits, 
the circuit court entered a decree foreclosing the mortgage as to ail the prop- 
erty, franchises, etc., of the mortgagor Company. From this decree the de- 
fendants hâve appealed, assigning for error that the court had no jurisdic- 
tion to foreclose the lien of the mortgage upon that part of the property, 
rights, and franchises of the Company lying within the republic of Mexico. 

Oscar Bergstrom, for appellants. 

Winchester Kelso and Geo. M. Van Housen, for appellee. 
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Before PARDEE and McGORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

PER OURIAM. The assignment of error in this case is not well 
taken. Muller t. Dows, 94 U. S. 444 The decree appealed from is 
affirmed. 



AMEBICAN STRAWBOARD CO. v. INDIANAPOLIS WATER CO. 
(Circuit Court of Appeals, Seventh Circuit. Pebruary 9, 1894.) 

APPEAL — INJUNCTION— SUPBRSBDBAS. 

In gênerai a circuit court of appeals will not, pendlng an appeal, suspend 
an injunction, previous to the hearing on the merits, after the trial judge 
has refused to grant a supersedeas. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Edwin Walker and John W. Kern, for appellant. 
Albert Baker and James L. High, for appellee. 

Before JENKINS, Circuit Judge, and GROSSCUP and SEAMAN, 
District Judges. 

JTSNKINS, Circuit Judge. The appellee, a corporation organized 
for the purpose of supplying the city of Indianapolis with water, flled 
its bill in the court below to restrain the défendant (appellant hère) 
from polluting the waters of the White river, its source of supply. A 
decree passed in favor of the complainant, perpetually enjoining the 
pollution of the stream, as charged. The opinion of the court may be 
found in 57 Fed. 1000. The appellant brings that decree hère for re- 
view. In advance of the hearing, the appellant moves the court for 
an order suspending, during the appeal, the opération of the injunction 
directed by the final decree. A similar motion was presented to the 
court below, but was denied. We entertain no question of the in- 
hérent power of this court to grant a supersedeas in case of appeal 
from a final decree. In Léonard v. Land Co., 115 U. S. 465, 6 Sup. 
Ct. 127, such power in the appellate court is recognized and asserted 
as beyond question. It was there stated, however, that that court, 
finding that indulgence of the power would frequently involve an ex- 
amination of the whole case, and necessarily take much time of the 
court, adopted its présent equity rule 93, which provides as follows: 

"When an appeal from a final decree in an equity suit granting or dissolving 
an injunction, is allowed by a justice or judge who took part in the décision of 
the cause, ne may in his discrétion, at the time of such allowance, make an order 
suspending or modifying an injunction during the pendency of the appeal, upon 
such terras, as to bond or otherwise, as he may consider proper for the security 
of the rights of the opposite party." 

It is thus apparent that the suprême court, while asserting its power, 
deemed it advisable to rest the discrétion to suspend the opération 
of a writ of injunction pending appeal from final decree with the 
trial judge, and established the rule that in gênerai the appellate court 
would not, pending the appeal and in advance of a décision by that 
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court upon the merits, interfère with the discrétion lodged with the 
trial judge. This conclusion is bottomed on maaifest grounds of pro- 
priety. In most cases it would be impossible for the appellate court 
properly to act in the premises without a careful review of the case up- 
on the merits, which could not fitly be had upon the hearing of a mo- 
tion. This cause présents a signal instance of the impropriety of con- 
sidering the merits of the case, necessary to a proper review of the 
discrétion of the trial judge. The cause is not ripe for hearing. The 
record is not yet printed, and, we are inforaaed, consists of over 3,000 
pages of testimony. The district judge was familiar with the évi- 
dence. He deemed it his duty to refuse the supersedeas. Without 
thorough examination of the record, we should be loath to say, and it 
would be improper to déclare, that the discrétion exercised by him 
had been abused. 

It is claimed that the opinion of the court below demonstrates that 
the alleged pollution of the waters of the White river, of which com- 
plaint is made, was manifested in the year 1891, which was a year 
of severe and protracted drought, and was not specially observable in 
1892, when the waters of the river were unusually high, during the 
month of June of which year there was a great flood. We understand 
the opinion to déclare that the pollution of the water alleged to hâve 
been caused by the appellant was at ail times observable, but to a 
much greater extent in the year 1891, and that such pollution, in large 
degree, resulted from the opération of the appellant's factory. The 
opinion states that the factory discharged daily into the river from its 
works 3,000,000 gallons of water, which had been used in the factory; 
that some 80 tons of straw, 27 tons of lime, and 5 gallons of muriatîo 
acid were also daily used, ail of which were so used with and operated 
upon by the water drawn from and discharged into the river; and 
that some 60 tons of refuse matter were discharged daily with the 
water into the stream. Whether or not this refuse matter would 
pollute the.water at a distance of 35 miles below the point of dis- 
charge was a mooted question upon the trial, determined by the court 
below adversely to the présent appellant. The degree of pollution is 
doubtless contingent upon the stage of water in the river, and upon the 
season of the year. And therefore it is claimed that during the prés- 
ent and ensuing winter and spring months this court should permit 
the appellant to operate its factory upon the suggestion that the appeal 
can be disposed of before the summer months, and before further pollu- 
tion of the water to any appréciable degree might be apprehended. 
If the pollution of the water used for drinking purposes by the people 
of a large city is contingent upon the stage of water in the river, the 
court ought not to take it for granted that until the hearing and dé- 
cision of the case the waters of the river will continue at so high a 
stage as to preclude the danger of pollution. We should not be asked, 
in advance of a hearing upon the merits, to assume such responsibility, 
in departure from the practice established by the suprême court, and 
in behalf of one adjudged to be the cause of the pollution, and espe- 
cially when the trial judge, upon review of the évidence, lias deemed 
it improper to grant a supersedeas. The fréquent terms of tins court 
give ample opportunity for hearing of appeals, and, if counsel are dili- 
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gent to speed the cause, we perceive no reason why a hearing cannot 
be had within the next three months. Since, therefore, the cause may 
be thus speedily disposed of , we deem it improper to départ from the 
rule adopted by the suprême court, or to enter into any investigation 
of the évidence in the case in review of the discrétion exercised by the 
court below in refusing a supersedeas. So to do would establish 
an undesirable précèdent. Until the hearing we must indulge the 
presumption, always accorded to the decrees of courts, that the judg- 
ment is correct. The motion will be overruled. 



M. A. FUEBUSH & SON MACH. CO. et al. t. LIBHRTY. WOOLEN 

MILLS et al. 

(Circuit Court, W. D. Virginia. August 27, 1896.) 

t. Statutory Liens— Employés' W âges— Prior Incumbrancbs. 

The prior lien, given by section 2485 of the Code of Virginia to the em- 
ployés of transportation companies and mining and manufaeturing com- 
panies, on ail the real and personal property of such companies, and over 
which no mortgage, deed of trust, etc., can take precedence, attaches only to 
the interest in its property, acquired by the company which employed the 
claimants, and takes precedence only over mortgages, etc., made by it; 
and where such company has purchased property already subject to ln- 
cumbrances made by the former owner, or has given a purchase-money 
mortgage, such incumbrances are not displaced by the employés' liens. 

2. Payment— What Constitutes— Mortgages. 

The L. Co., part of whose property was mortgaged to F. & Sons, and 
which had issued $10,000 mortgage bonds, $4,400 of which were sold for 
value, and the remaining $5,600 were deposited as collatéral for a note, sold 
its property to M. and others for a sum in cash, which, under the contract 
of sale, might be used, as far as it would go, lo pay the debts of the L. Co. 
M. and his associâtes took up the note secured by $5,600 of bonds, and used 
the bonds, under an agreement with F. & Sons, as a payment on their mort- 
gage. Held, that this transaction did not constitute a payment of the $5,600 
bonds, nor extinguish them, nor postpone their lien under the mortgage to 
that of the remaining $4,400 of bonds. 

On Exceptions to the Master's Keport, 

S. V. Southall, for coinplainants. 
M. P. Burks, for défendants. 

PAUL, District Judge. The Liberty Woolen Mills, a company in- 
corporated under the laws of the state of Virginia, and a citizen of 
the state of Virginia, and having its principal office at Bedford City 
(formerly Liberty), within the Western district of Virginia, purchased 
of M. A. Furbush & Son, citizens of Philadelphia, in the state of 
Pennsylvania, certain machinery, fixtures, and supplies, for which the 
said company was indebted to said M. A. Furbush & Son in the sum of 
114,813.77, as of the - — day of June, 1884. To secure the pay- 
ment of this debt, the company executed a deed of trust on ail the said 
machinery, fixtures, and supplies which it had purchased of M. A. 
Furbush & Son, in which deed it was provided that the title to the 
said machinery, etc., should remain in said M. A. Furbush & Son until 
ail the purchase price thereof, interest, and insurance premiums had 
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been fully paid. Appended to the deed is a list of the machinery, 
etc., referred to. This deed of trust was duly recorded in accordance 
with the registry laws of Virginia, and bears date the 25th day of 
June, 1884. On the lst day of June, 1885, the company executed 
coupon bonds to the amount of $10,000; and to secure the payment 
of the same, and of the coupons thereto attached, executed a mortgage 
on ail its property, including its real estate situate in the town of 
Liberty (now Bedford City), the same being a lot of land containing 
1.23 acres, together with the mill building, engine house, and ail other 
improvements thereon, and machinery, tools, implements, furniture, 
and fixtures therein situated, acquired and to be acquired; also ail 
Personal property of said company of every kind and description, par- 
ticularly ail material for the product of said mills, whether raw wool 
or wool in the course of being manufactured, and ail manufactured 
goods now in stock or hereafter produced. S. Griffln and M. P. Burks 
were made trustées in this deed, and the same was duly recorded, in 
accordance with the registry laws of Virginia, on June 11, 1885. Of 
the $10,000 of coupon bonds so executed and secured, $4,400 were is- 
sued to and taken by, and are now held by, the First National Bank 
of Bedford City, and the residue, to wit, $5,600, were hypothecated by 
the company with the People's National Bank of Lynchburg, to secure 
a loan. On April 4, 1889, the debt of the company to M. A. Furbush 
& Son had been reduced to $11,059.52, of which $9,878.99 was principal. 
On April 11, 1889, the stockholders of the company sold ail the prop- 
erty, real and personal (the finished goods and office furniture except- 
ed), to W. H. McGhee, T. D. Berry, S. M. Bolling, S. Griffln, and J. L. 
Campbell, for the sum of $17,000; thèse purchasers buying with notice 
of the debt, amounting to $11,059.52, due to M. A. Furbush & Son, and 
the lien on the machinery, etc., for its security, and of the $10,000 
coupon bond mortgage on the entire property of the company; but it 
was agreed that, "of course, the purchasers hâve the privilège of using 
the purchase money, as far as it will go, in settling said mortgages." 
On the next day, to wit, on April 12, 1889, after the said purchase, an 
agreement was entered into between the said five purchasers and 
M. A. Furbush & Son, by which it was agreed that the $5,600 of the 
company's coupon bonds which had been hypothecated with the Peo- 
ple's National Bank of Lynchburg, and which were then in the posses- 
sion of the said bank as collatéral for a loan of $ , should be re- 

deemed by the said five purchasers, and turned over to M. A. Fur- 
bush & Son, and that M. A. Furbush & Son should receive said bonds, 
and crédit the amount of the same, as of the day received, as a cash 
payment upon the debt due them. This was done as agreed, and the 
debt due M. A. Furbush & Son was thereby diminished by the amount 
of the said coupon bonds, leaving the amount of said debt, secured as 
aforesaid, $5,459.52. It was further agreed that the said five pur- 
chasers should exécute their four bonds, payable to the company, for 
an amount equal to the residue of said debt due M. A. Furbush & Son, 
said bonds to be each in an equal amount, and payable, with interest, 
in four annual installments, and that said four bonds should be as- 
signed by the company to M. A. Furbush & Son as collatéral and addi- 
tional security for the balance of their said debt left due after crédit- 
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ing the said $5,600 of the company's coupon bonds as a cash payment 
upon said debt. This was not done, however, but in lieu of it the said 
flve purchasers, in an addendum to said agreement, guarantied to 
M. A. Purbush & Son the payment (as installed) of the said balance 
of the debt due them by the company. On the lst day of August 
following (1889) the said flve purchasers turned over their purchase of 
the entire property and franchises of the Liberty Woolen Mills to the 
Liberty Woolen Manufacturing Company, a corporation organized 
under the laws of the state of Virginia, and the deed, recorded August 
7, 1889, was made directly from the Liberty Woolen Mills to the Lib- 
erty Woolen Manufacturing Company, the said five purchasers joining 
in said deed. On the lst day of January, 1884, M. A. Furbush, C. A. 
Furbush, Charles H. Knowlton, and John Cromie associated themselves 
into a company, under the laws of the state of New Jersey, designated as 
M. A. Furbush & Son Machine Company; and it is stated in the bilî, 
and proven by the déposition of Edwin C. Grice, the said agreement of 
April 12, 1889, between M. A. Furbush & Son and the said five pur- 
chasers of the property of the Liberty Woolen Mills, was made by said 
firm of M. A. Furbush & Son in trust for and for the sole and exclusive 
benefit of the said corporation, the M. A. Furbush & Son Machine 
Company, and that said corporation is also the owner and holder of 
the said $5,600 of the coupon bonds of the said Liberty Woolen Mills 
which were redeemed from the People's National Bank of Lynchburg 
by the said five purchasers, and turned over to M. A. Furbush & Son. 
The défendants file exceptions to the master's report on three distinct 
grounds, which the court will consider in the order in which they are 
presented. 

1. Ail of the défendants except because the debt of the complain- 
ants for f 4,201.97 is stated as the second lien on ail of the property, 
whereas, in fact, it ia a spécifie lien only on such of the property as 
was sold by complainants M. A. Furbush & Son to the Liberty Woolen 
Mills, and is not a lien on any of the real estate or other property of 
the défendants, or any of them. The complainants hâve a spécifie 
lien for said sum of $4,201.97 on the machinery, fixtures, and supplies 
sold by M. A. Furbush & Son to the Liberty Woolen Mills, as shown 
by the mortgage of June 25, 1884, but they hâve no lien for said sum 
on any other property of the défendants. This exception will be 
sustained. 

2. The Liberty Perpétuai Building & Loan Company, a créditer 
of the Liberty Woolen Manufacturing Company, excepts "because the 
commissioner has failed to state its debt proven in this cause as a lien 
on the property sought to be subjected in the bill. It should be 
stated as the lien next after the taxes on ail the real and personal 
estate in the bill and proceedings mentioned." It further excepts "be- 
cause the $5,600 of bonds held by the complainant is stated as part of 
the $10,000 mortgage in the bill and proceedings mentioned. Thèse 
bonds, if liens at ail, are subséquent to the lien of this company. The 
bonds were acquired by the complainants long after the passage of the 
Code of 1887, which gave the complainants fuil knowledge of the right 
of the laborers to claim liens on the property superïor and paramount 
to deeds of trust, mortgages, etc. In any view that could be taken of 
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the case, the debt of this défendant, if not a prior lien to the mortgage 
for $10,000, is a lien superior to any lien put on the property since the 
lst day of May, 1888, under section 2485 of the Code." This except- 
ant, the Liberty Perpétuai Building & Loan Company, is the holder of 
certain labor claims assigned to it by persons to whom the Liberty 
Woolen Manufacturing Company was indebted for work and labor 
done for said company. It is sought to give this debt priority over 
every lien reported by the master except the lien for $440 for taxes 
against the property. This priority, it is claimed, exists by reason of 
a provision of Code Va. 1887, § 2485, which is as folio ws: 

"Sec. 2485. Lien of Employés, etc., of Transportation Oompanies, etc., on 
Françaises and Property of Company. Ail conductors, brakemen, engine 
drivers, firemen, captains, stewards, pilots, dépôt or office agents, storekeepers, 
mechanics, or laborers, and ail persons furnishing necessary supplies to the 
opération of any railway, canal, or other transporta tion company, or of any 
mining or manufacturing company chartered under or by the laws of this state, 
or doing business within its limits, shall hâve a prior lien on the franchise, 
gross eamings, and on ail the real and Personal property of said company 
which Is used in operating the same to the extent of the moneys due thein by 
said company for such wages or supplies; and no mortgage, deed of trust, sale, 
hypothecation, or conveyance, executed since the twenty-first day of March, 
eighteen hundred and seventy-seven, shall defeat or take precedence over said 
lien: provided, that if any person entitled to a lien, as well under section twen- 
ty-four hundred and seventy-five as under this section, shall perfeet his lien 
given by either section, he shall not be entitled to the benefit of the other." 

This provision of the Code, were it the original, would, in the 
opinion of the court, be clearly null and void, because of its rétroac- 
tive character, and its conséquent impairment of the obligation of 
contracts. It is in conflict with section 10 of article 1 of the con- 
stitution of the United States. A very able and elaborate argu- 
ment has been made by counsel for the assignée of thèse labor claims, 
to show that, though the provision of the Code (section 2485) might 
be null and void, yet the original act of the législature, which is sub- 
stantially the same as this provision of the Code, was passed March 
21, 1877, and amended by act of April 2, 1879, and is valid. This 
court has passed upon the constitutionality of this act as to the 
wages due employés by manufacturing companies in Fidelity In- 
surance & Safe-Deposit Co. v. Shenandoah Iron Co., 42 Fed. 376. 
The court, after carefully considering the argument submitted in 
this case, flnds no reason to change the view held by it in that dé- 
cision. But a discussion of thèse questions seems scarcely neces- 
sary when we consider between what parties the contract was made 
out of which thèse claims grew, and against what property they are 
sought to be enforced, and out of what fund their payment is asked. 
This is a suit to foreclose two mortgages executed by the Liberty 
Woolen Mills, one dated on the 25th of June, 1884, and the other 
dated on the lst day of June, 1885. In the year 1889 the mort- 
gagor, the Liberty Woolen Mills, through its président and directors, 
sold the property at public auction, subject to thèse two mortgages, 
at the price of $17,000, with the privilège to the purchasers of using 
the purchase money, as far as it would go, in settling the mortgages. 
This was the considération in the contract of sale between the ven- 
dor and vendees. The object of the sale was to realize a sufflcient 
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sum to pay off the indebtedness of the Liberty Woolen Mills. The 
purchase of the property by the vendees, with thèse mortgages on 
it, with the privilège of applying the said sum of $17,000, as far as 
it would go, to their payaient, constituted, in equity, a vendor's 
lien on the property sold by the Liberty Woolen Mills to McGhee 
and four others. While the property was thus held by thèse flve 
purchasers, and before they had relieved it of the incumbrances on 
it by complying with their contract of purchase, another corpora- 
tion, the Liberty Woolen Manufacturing Company, was formed, and 
McGhee and the other vendees sold the property to this new cor- 
poration on the same terms, the Liberty Woolen Mills and the flve 
purchasers executing a deed jointly to the new purchaser, the Lib- 
erty Woolen Manufacturing Company. This new company, in the 
course of its business, made contracts for labor and failed to pay the 
wages of its employés. Thèse employés, by pursuing the provisions 
of the statute, secured liens for their wages on the property of the 
Liberty Woolen Manufacturing Company, which liens the statute 
(section 2485) provides shall be a prior lien on the franchise, gross 
earnings, and on ail the real and personal property of said com- 
pany which is used in operating the same, to the extent of the money 
due them by said company for such wages; "and no mortgage, deed 
of trust, sale, hypothecation, or conveyance, executed since the twen- 
ty-first day of March, eighteen hundred and seventy-seven, shall de- 
feat or take precedence over said lien." The Liberty Woolen Man- 
ufacturing Company, which is the corporation for which the labor 
in this case was péri ormed, has not executed on its property any 
mortgage, deed of trust, sale, hypothecation, or conveyance. Should 
it exécute a mortgage or other conveyance, nothing would pass by it 
except the interest the company might hâve in the property aiter 
satisfying the incumbrances thereon. The interest it has in the 
property conveyed to it is what it took by purchase, — an equity of 
rédemption. This interest is subject to the labor liens. The légis- 
lature has said that claims for wages shall be a prior lien on the 
franchise, gross earnings, and on ail the real and personal property 
of said company. The real and personal property of the Liberty 
Woolen Manufacturing Company consists of the interest it acquired 
by the conveyance of the lst day of August, 1889, from the Liberty 
Woolen Mills and its vendees, McGhee and others, to the Liberty 
Woolen Manufacturing Company. 

The contention hère is that, no matter when or by whom a mort- 
gage or deed of trust is executed on property held by a manufac- 
turing company, such mortgage or deed of trust can be invaded by 
the statutory lien for wages, made subséquent thereto, and the créd- 
iter deprived of a security taken from an entirely différent company 
from that contracting for the labor, and against which the labor 
claim is asserted. This was not the intention of the législature. 
The destruction of property rights hère contended for was not con- 
templated by the passage of the law for the protection of laborers. 
In this state it is frequently the case, where a party sells land, in- 
stead of reserving a lien in the deed of conveyance, to secure the 
deferred payments of purchase money, he makes a conveyance with- 
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out such réservation, but contemporaneously takes from the pur- 
chaser a deed of trust on the property as security for the payment 
of the purchase money. If the purchaser of a tract of land should 
be a manufacturing company, and exécute a deed of trust to secure 
the payment of the purchase money, according to the contention of 
counsel for the claimants of the labor liens in this case, the deed 
of trust so given would be subordinate to the security taken by the 
vendor for the payment of the purchase money for the land which 
he had sold to the manufacturing company. The simple statement 
of this proposition, it seems to the court, is a complète réfutation 
of its correctness. Such gross wrong, in the deprivation of one man 
of his property in order to pay the debts of another, is contrary to 
every rule of right and justice known to the laws of this common- 
wealth, and cannot receive the sanction of this court. The excep- 
tion will be overruled. 

It is contended on the part of the First National Bank of Bed- 
ford City that the master erred in reporting as a lien f 10,000, the 
amount of the coupon bonds issued by the Liberty Woolen Mills 
and secured by the mortgage of the lst day of June, 1885. It is 
claimed that he should hâve reported $4,400 of bonds held by the 
First National Bank of Bedford City as constituting a lien under 
the mortgage on the whole plant of the Liberty Woolen Manufac- 
turing Company, and that, if the $5,600 of coupon bonds held by 
the Furbush & Son Machine Company constitute a lien at ail un- 
der said mortgage, it is a lien subordinate to that of the First Na- 
tional Bank of Bedford City for $4,400. The évidence shows that, 
at the time McGhee and others purchased the property of the Lib- 
erty Woolen Mills, $5,600 of the coupon bonds issued by this com- 
pany, and secured by the mortgage of June 1, 1885, were held 
by the People's National Bank of Lynchburg, as collatéral security 
for the payment of a debt due said bank by the Liberty Woolen Mills. 
It was stated in the argument that the flve purchasers of the prop- 
erty, McGhee and others, or some of them, were indorsers on the 
note held by the bank for which the $5,600 of coupon bonds were 
deposited as collatéral security. A witness, T. D. Berry, one of the 
flve purchasers of the property, says they were deposited as a pledge 
to secure the payment of a debt due the bank. The flve purchasers, 
McGhee and others, made an agreement April 12, 1889, with Fur- 
bush & Son that the said flve purchasers would redeem the $5,600 
of coupon bonds held by the People's National Bank of Lynchburg, 
and turn the same over to M. A. Furbush & Son, who were to 
crédit the same as cash on their debt of $11,059.52, secured by the 
mortgage executed by the Liberty Woolen Mills, June 25, 1884. The 
Liberty Woolen Mills concurred in this agreement. The bonds were 
redeemed by the flve purchasers paying the debt for which they were 
held by the bank as collatéral security, and were delivered to M. 
A. Furbush & Son. The contention on the part of the First Na- 
tional Bank of Bedford City is that the flve purchasers of the prop- 
erty of the Liberty Woolen Mills became, as between the Liberty 
Woolen Mills and themselves, primary debtors, and as between the 
holders of the coupon bonds and themselves they became sureties, 
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and that, when they redeemed thèse coupon bonds by paying off 
tiae debt for which the said bonds were held as collatéral security, 
they were in the hands of those who were bound for their payment, 
and were tuerefore extinguished. The court cannot see that at the 
time thèse coupon bonds were redeemed by McGhee and the other 
purchasers they were bound for their payment, either as principals 
or sureties. Suppose the debt for which they were held as col- 
latéral security had not been paid off, and the bank had sold them 
as collatéral security, can it be pretended that the purchaser of the 
coupon bonds could hâve proceeded against thèse flve purchasers, 
either as primary or principal debtors, or as sureties? They could 
not hâve been held as either. If they were sureties for the debt due 
the bank by the Liberty Woolen Mills, which was not a lien upon 
the property, and they paid off the debt, they were entitled by sub- 
rogation to the collatéral security held by the bank. The doctrine 
is thus stated in Pomeroy's Equity Jurisprudence (volume 3, § 1419) : 

"The surety who has paid or satisfied the prindpal's debt or obligation is 
entitled to be subrogated to, and to hâve the beneflt of , ail seeurities which may 
at any time hâve been put ln<to the ereddtor's hands by the principal debtor, 
or which the créditer may hâve obtained from the principal debtor. By the 
fact of payment, the surety becomes an équitable assignée of ail such seeuri- 
ties, and is entitled to hâve them assigned and delivered up to him by the 
créditer, in order that he may enforce them for his awn reimbursement and 
exonération." 

If McGhee and others, who paid off the debt due to the bank by 
the Liberty Woolen Mills, were not sureties thereon, then they were 
purchasers for value of the coupon bonds held as collatéral security 
by the bank, and had a right to dispose of the same. This they did 
by paying off $5,600 of the mortgage held by Furbush & Son, and 
hâve received crédit for this amount on the $17,000 of purchase 
money which they agreed to pay the Liberty Woolen Mills. The 
coupon bonds for $5,600, and the coupon bonds for $4,400, secured 
by the mortgage, occupy the same position as liens, and are prop- 
erly so reported by the master. 

3. "The défendants Griffin, Berry, McGhee, Bolling, and Camp- 
bell except because the commissioner has stated that there is a Person- 
al liability upon them, or any or either of them. The original pur- 
chase price of the property was $17,000, and whenever this amount 
is paid, either by the purchasers or by the sale of their property, 
there could, in the nature of things, be left no further liability on 
them. It is shown (on page 16 of the report) that $10,640.27 of this 
amount has been paid, and it is admitted that the property is liable 
for the residue, and is amply good for it. When this residue is paid 
there will be nothing due by the purchasers to the Liberty Woolen 
Mills, and it was error in the commissioner to state a possible lia- 
bility for a deficiency which will never exist, as part of the assets 
of the Liberty Woolen Manufacturing Company." Thèse défendants, 
Griffin and others, are properly credited by the master with the sum 
of $10,640.27 as the amount paid by them of the purchase money of 
$17,000. If, upon a sale of the property, the amount realized from 
such sale be not suffleient to pay off the liens which incumbered the 
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property at the time thèse purchasers purchased it, subject to thèse 
liens, then there will be a liability on the part of thèse purchasers 
to the Liberty Woolen Mills to an amount not exceeding the pur- 
chase price of $17,000, less the said amount of $10,640.27, which they 
hâve paid on account of said purchase price. The third exception 
is overruled. 

The court cannot, at this time, fix the amount of the personal lia- 
bility, if any, of the Ave purchasers of the property from the Liberty 
Woolen Mills, because it does not know what amount may be real- 
ized from the sale of the property. A decree will be entered direct- 
ing the sale of the property, and the application of the proceeds to 
the payment of the liens as reported by the master, except so far 
as the said report is modifled by the views of the court as herein 
stated. 



SYKES v. HOLLOWAY et al. 
(Circuit Court, D. Kentucky. May 8, 1897.) 

1. National Banks— Liability of Stockholderb — Fraudulent Transfer op 

Stock. 

The burden is on the receiver of a national bank to show that a transfer 
of stock was made by the transferror for the fraudulent purpose of avoid- 
ing liability as a stockholder; and évidence showing that the husband of 
the transferror had knowledge of the embarrassed condition of the bank 
before the transfer was made, and that she had admitted that she never 
transacted any business without the adyice of her husband, is not suf- 
firent for that purpose, as against the positive statement of the transferror 
that no one ever suggested to her to transfer the stock for the purpose of 
relieving herself from liability, or suggested to her that the bank was in a 
failing condition, and that she made the transfer to her daughter as an ad- 
vancement. 

2. Same— Gipt of Stock to Ibhesponsible Person. 

Under Eev. St. TJ. S. § 5151, making shareholders in a national bank 
liable for the debts of the association, and section 5139, providing for the 
transfer of shares, with a provision that the transférée shall "succeed to 
ail the rights and liabilities of the prior stockholders of such shares; and 
no change shall be made in the articles of the association by which the 
rights, remédies, and securitles of the existing creditors of the association 
shall be impaired,"— a transfer of stock, though without considération and 
to an irresponsible person, cannot be set aside by the receiver if made in 
good faith without knowledge of the failing condition of the bank. 

Saunders & Thomas, for complainant. 
Garvin Bell, for défendants. 

BARR, District Judge. This is a suit brought by the receiver of 
the First National Bank of Starkville to set aside and cancel the 
transfer of 30 shares of stock in said bank which were owned by An- 
nie W. Holloway, the wife of James M. Holloway, and transferred by 
her to her daughter Lettie Holloway on the 18th of May, 1893 ; the bank 
having suspended on the 14th of the following July, and the com- 
plainant appointed receiver in August, 1893. The facts are briefly 
thèse: The défendant Annie W. Holloway purchased in October, 
1889, at a premium, 30 shares of stock in the First National Bank 
of Starkville. At that time E. L. Tarry was cashier of said bank, 
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and continuée! cashier for some time. Subsequently he became vice 
président, and was at the time of the purchase of the stock, and con- 
tinuously until the time of the failure of the bank, the chief executive 
officer of said bank, and was the son-in-law of the défendant Annie W. 
Holloway and James M. Holloway, and the brother-in-law of the de- 
fendant Lettie Holloway. This bank had originally a capital of $50,- 
000, which was afterwards (about 1889) increased to $60,000. The 
défendant Annie W. Holloway and James M. Holloway went on a 
visit to Mr. Tarry and wife at Starkville in February, and remained 
with them about six weeks in the months of February and March, 
1893. Mrs. Holloway took with her her certifleate of stock in said 
bank, with the intention of disposing of it. She did not, however, 
80 far as the évidence goes, either dispose of it or attempt to dispose 
of it, and the reason given by her was that Dr. Holloway was too 
unwell while there to advise her in regard to the matter. It ap- 
pears from the testimony that this bank was in fact in an embar- 
rassed condition at that time, and gradually losing the confidence of 
the local public, and that there was no market for the stock, but it 
does not affirmatively appear that Mrs. Holloway or Dr. Holloway 
had any information of this fact. Dr. Holloway himself is shown 
to hâve been confined to the house ail the time while in Starkville, 
having gone there for the purpose of rest, and was much of the time 
confined to his bed. The bank becoming very much in need of 
money, about the last of April or the lst of May, 1893, Mr. Tarry, 
the vice président, came to Louisville for the purpose of making some 
arrangement with Théodore Harris, the président of the Louisville 
Banking Company, by which he could get accommodation to tide 
over the embarrassaient. He met Dr. Holloway when he came to 
Louisville, and explained to him the needs of the bank, and the fact 
that the bank would be compelled to suspend unless he could make 
some arrangement for accommodation with the Louisville Banking 
Company. After this conversation with Dr. Holloway, he saw Théo- 
dore Harris, the président of the Louisville Banking Company, and, 
upon terms not clearly shown, he obtained from him a promise to 
accommodate him and carry him through his troubles. The fact that 
Harris had made the promise was communicated to Dr. Holloway, 
who, according to the statement of the witness, was much relieved 
thereby. After Tarry's return home, Mrs. Holloway's stock was 
transferred to her daughter Miss Lettie Holloway. The particulars 
of this transfer are not shown in the record, but presumably this cer- 
tifleate was sent from Louisville with instructions to make the trans- 
fer, which was done. The allégations of the bill are that the transfer 
was made on the 8th of May. The record, however, shows that the 
actual transfer was made on the 18th of May, 1893. The bank con- 
tinued its business until the 14th of July, 1893, when it suspended, 
and shortly after it was taken possession of by a receiver appointed to 
wind it up. Afterwards there was an assessment made by the comp- 
troller of 70 per cent, on ail of the stockholders ; and the purpose of 
the bill is to cancel this trausfer of Mrs. Holloway to her daughter, 
and recover from her the assessment of $70 per share on the stock. 
Miss Lettie Holloway was at the time about 23 years of âge, living 
81 F.— 28 
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with her father and mother, and was a young lady without any pe- 
cuniary responsibility. Mrs. Holloway, besides this stock, had other 
property,-^how much is not definitely shown in the record, — and 
had other children, to whom she had given property, after their mar- 
riages, in sums more than the par of this stock. 

The défendants, by joint answer, hâve made an issue upon the 
question of whether or not the First National Bank of Starkville 
was insolvent at the time of the transfer, and whether or not it was 
insolvent at the time of the suspension, in July, 1893. They hâve 
also made an issue as to whether or not Mrs. Holloway had knowl- 
edge of the insolvency of the bank at the time of the transfer, or such 
information as would lead her to inquire and know the real condition 
of the bank. The évidence upon the question of the insolvency of 
this bank is very voluminous, but we conclude that the bank was 
in fact insolvent at the time of the transfer of the stock, in May, 
1893, as well as in July, 1893, when it suspended, and had been for 
six months prior thereto, and that the debts which it owed in July, 
1893, were substantially the same debts as existed on the 18th of 
May, 1893. On the subject of Mrs. Holloway's knowledge or infor- 
mation on the condition of the bank in May, 1893, beyond her own 
statement the évidence is very meager. She has given her déposi- 
tion, on which there were no cross interrogatories, and in the fourth 
interrogatory this question is asked her : 

"Did you know or believe at the time you made the transfer of the thirty 
shares of stock in the Fïrst National Bank of Starkville, Miss., to your daughter 
Lettie, in May, 1893,— being the transfer referred to in the complainant's bill,— 
that said bank was insolvent, or in a failing condition? Answer. I did not 
know at the time the transfer was made of the 30 shares of stock, in May, 
1893, that said bank was either insolvent or in a failing condition." 

And in answer to interrogatory 5, which is: 

"Had anybody ever told or suggested to you, before said transfer, that said 
bank was insolvent or in a failing condition, or had any one, before said trans- 
fer, suggested to you that you should transfer the stock to escape liability as 
a stockholder? Answer. I never had a word with any one on the subject. 
Nobody told me the bank was insolvent or in a failing condition, or suggested 
it, and nobody suggested that I should transfer the stock to escape liability as 
a stockholder." 

Neither the dépositions of Dr. Holloway nor of his daughter Lettie 
(now Mrs. Higgins) hâve been taken. Mrs. Holloway in this déposi- 
tion stated, as did the other défendants in their answer, that this 
transfer was made to her daughter as an advancement, as her daugh- 
ter was then engaged to be married, and that the advancements made 
to her other children were more than the par of this stock. It, how- 
ever, appears that the advancements made to the other children 
were made after their marriages, and it also appears that Miss Let- 
tie Holloway did not marry until October, 1895. 

Thus, we hâve the positive déniai of Mrs. Holloway, under oath, 
on the one side, with the facts shown that Dr. Holloway, her hus- 
band, had knowledge of the embarrassed condition of the bank a few 
days before the transfer of this stock, and the further évidence that 
she said to E. L. Tarry that she "never done anything [in regard to 
business] without the advice of her husband." But this évidence 
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is not sufficient to overcome the positive statement of Mrs. Holloway 
that no one ever suggested to her to transfer the stock for the pur- 
pose of relieving herself from liability, and that no one suggested to 
her that the bank was insolvent or in a failing condition, and the 
further statement of the answer, and her own statement in her déposi- 
tion, that this transfer was made as an advancement to her daugh- 
ter. The complainant is seeking to hâve this transfer canceled upon 
the ground that the transfer was fraudulent, and the burden of show- 
ing that fact is upon him. If this transfer is fraudulent, it must 
rest upon the other facts, which are not controverted, besides being 
clearly shown, that Miss Holloway was at the time a young lady 
living at the home of her father and mother, entirely dépendent upon 
them, without any means whatever, and without, as far as the rec- 
ord shows, any immédiate prospect of means; having this stock 
transferred to her as a gift, and hence without valuable considéra- 
tion. It is argued that this stock was an advancement, and as such 
would hâve been chargeable to Miss Holloway, as between her and 
her brothers and sisters, in the event of the death of her mother. 
Whether or not it would hâve been an advancement depended en- 
tirely upon the will of Mrs. Holloway, as it would only hâve been 
chargea to Miss Lettie Holloway as an advancement, as to property 
undisposed of by her mother, in the event she died intestate, or, if 
testate, as to the property undisposed of, and then only at its value 
as of the time of the transfer. Ky. St. § 1407. We must therefore 
assume that the transfer of this stock was a gift, and not for a valu- 
able considération. The inquiry is whether or not, under the stat- 
ute, Mrs. Holloway's transfer should be declared invalid. Her lia- 
bility, if any, must dépend upon the statute. The national banking 
act provides that: 

"Shareholders of every national banking association shall be held individ- 
ually responsible, equally and ratably, and not one for another, for ail eontracts, 
debts, and engagements of such association, to the extent of the amount of 
their stock therein, at the par value thereof, in addition to the amount lnvested 
in such shares." Rev. St. U. S. § 5151. 

And section 5139 provides: 

"That the capital stock of each association shall be divided into shares of $100 
each, and be deemed personal property, and transférable on the books of the 
association in such manner as may be prescribed in the by-laws or articles of 
association. Every person becoming a shareholder by such transfer shall, in 
proportion to his shares, succeed to ail the rights and liabilities of the prior 
holder of such shares; and no change shall be made in the articles of the asso- 
ciation by which the rights, remédies, or security of the existing creditors of 
the association shall be impaired." 

Thèse sections were originally a part of the same enactment, and 
should be construed together. We must présume from the évidence 
in this record that this transfer was made, not for a valuable, but for 
a good, considération, only, and that it was in fact an out and out 
transfer, made without knowledge or notice of the embarrassed condi- 
tion of the bank ; yet it was made by a mother, who could respond to 
her liability as a stockholder, to a daughter, who could not then re- 
spond in any degree to that liability. It therefore, to that extent, 
impaired the security of the existing creditors of the bank; and the 
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inquiry ia whether that fact, which was known to Mrs. Holloway, is 
sufficient to cause the setting aside and cancellation of said trans- 
fer. It will be observed that the language of section 5139 is not 
that no transfer shall be made by which the rights, remédies, and 
securities of the existing creditors of the association shall be impair- 
ed, but that no change shall be made in the articles of the associa- 
tion, etc., which must hâve référence to the by-laws under which the 
transfers were permitted to be made. We therefore must look at 
the décisions under this act, and see whether or not they require a 
valuable considération for a transfer, and that the transférée, under 
such circumstances, shall be as solvent as the transferror. I flnd 
in the décisions some broad expressions which would seem to sustain 
the contention of the complainant, but I hâve been unable to flnd any 
case in which the question of the pecuniary condition of the trans- 
férée is a material élément on the question of sustaining the trans- 
fer. It is a most material matter where the inquiry is whether or 
not the transfer is a bona flde, out and out transfer, or a mère sham ; 
but, as far as we hâve examined the cases, none of them go to the 
effect that if the transfer, though without a valuable considération, 
was bona fide, and the transferror had no knowledge of the embar- 
rassed condition of the bank, and no information which would hâve 
given him or her such notice, such transfer is invalid or fraudulent. 
Thus, it is said by the suprême court in the case of Bank v. Case, 99 
U. S. 631: 

"While it is true that shareholders of the stock of a corporation generally 
hâve a rigkt to transfer their shares, and thus disconnect themselves from the 
corporation, and from any responsibility on account of it, it is equally true 
that there are some limits to this right. A transfer for the mère purpose of 
avolding his liability to the company or its creditors is fraudulent and void, and 
he remains still liable. The English cases, it is admitted, give effect to such 
transfers, if they are made, as it is called, 'out and out'; that is completely, 
so as to devest the transferror of ail interest in the stock. But even in them 
it is held that if the transfer is merely colorable, or, as sometimes coarsely 
denominated, a sham,— if in fact the transférée is a mère tool or nominee of 
the transferror, so that, as between themselves, there lias been no real trans- 
fer, 'but in the event of the company becoming prospérons the transferror 
would become interested in the profits,— -the transfer will be held for naught, 
and the transferror will be put upon the list of contributories.' Williams' 
Case, L. E. 9 Eq. 225, note, where the transfer was, as in the présent case, 
made toaclerkof the transferror, without considération; Payne's Case, Id. 223: 
Kintrea's Case, 5 Ch. App. 95. See, also, Llndl. Partn. (2d Ed.) p. 1352; Chin- 
nock's Case, 1 Johns. Eng. Ch. 714; Hyam's Case, 1 De Gex, F. & J. 75; Budd's 
Case, 3 De Gex, F. & J. 296. The American doctrine is even more stringent. 
Mr. Thompson states it thus (and he is supported by the adjudicated cases): 
'A transfer of shares in a failing corporation, made by the transferror, with 
the purpose of escaping his liability as a shareholder, to a person who from 
any cause is incapable of responding in respect to such liability, is void as to 
the creditors of the company and as to other shareholders, although, as be- 
tween the transferror and- transférée, it was out and out.' Nathan v. Whitlock. 
9 Paige, 152; McOlaren v. Franciscus, 43 Mo. 452; Marcy v. Clark, 17 Mass. 
329; Johnson v. Laflin (by Dillon, J.) 6 Cent. Law J. 131, Fed. Cas. No. 7,393." 

In that case, however, the question was simply whether or not the 
holder of collatéral security, who had the stock transferred to it, and 
subsequently to a clerk in its bank, without considération, was liable 
under the national banking act; and it was held that, the transfer 
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having been made to the bank, the subséquent transfer to the clerk 
was colorable merely. This statement of the suprême court, as quot- 
ed, is as strong a statement as I hâve seen ; but it will be observed 
that it is a material élément that the transfer was made in a failing 
corporation for the purpose of escaping his liability as a shareholder, 
and that the purpose is coupled with the want of capacity of the trans- 
férée to respond to his liability. So in Bowden t. Johnson, 107 U. S. 
261, 2 Sup. Ct. 254, the court say: 

"But lt was held by this court in Bank v. Case, 99 TJ. S. 628, that a transfer 
on the books of the bank ls not In ail cases enough to extlnguish liability. The 
court in that case defined as one limlt of the right to transfer that the transfer 
must be out and out, or one really transferring the ownership, as between tha 
parties to lt. But there ls nothing in the statute excluding, as another llmit, 
that the transfer must not be to a person known to be lrresponsible, and col- 
lusively made with the intent of escaping liability and defeating the rights 
given by statute to creditors. Mrs. Valentine might be llable as a shareholder 
succeeding to the liabilities of Johnson, because she has voluntarily assumed 
that position; but that is no reason why Johnson should not, at the élection 
of the creditors, still be treated as a shareholder,— he having, to escape liability, 
perpetrated a fraud on the statute." 

In that case the court held that Johnson had knowledge of the fail- 
ing condition of the company, and that Mrs. Valentine, who lived in 
his house, had not paid a considération for the alleged transfer, and 
that she was without means to respond to her liability, and hence 
that it was not a bona flde transaction, but made by Johnson with a 
view to escape his liability as a shareholder. It will be observed in 
this case, as in the other, that the knowledge or notice by the trans- 
ferror of the failing condition of the bank was considered as a ma- 
terial élément in making out the fraud. 

In the case of Foster v. Lincoln, reported in 74 Fed. 382, which ia 
referred to by counsel for the complainant as décisive of this case, 
Lincoln was président of a national bank at Lyndon, Vt, and held 
25 shares of stock in the First National Bank of Deming, N. M., and 
the bank of which he was président also held 50 shares in the same 
bank. On September 15, 1891, a telegram came to the Lyndon Bank 
urgently calling for $5,000 to be sent by telegraph in aid of the Dem- 
ing Bank of New Mexico. This came to the knowledge of Mr., Lin- 
coln, président of the First National Bank of Lyndon, and was con- 
sidered by him and others. On September 21st he transferred his 
stock in the Deming Bank, in equal parts, to his flve children, one of 
whom was married, two of whom were minors, and ail of whom were 
irresponsible for assessments on it. He testifled that he eontem- 
plated giving them property, for which they began to ask, and he 
said to them, "I hâve f 5,000 in New Mexico bank stock. I will give 
you f 1,000 each;" and the transfer was made without other consid- 
ération. The New Mexico bank, according to the testimony of the 
cashier, had never been solvent, and was badly insolvent, with lia- 
bilities of about |150,000 to depositors and other banks at that time, 
and on February 3, 1892, failed. The suit was brought by the re- 
ceiver to recover an assessment of 82 per cent, against Lincoln. 
Wheeler, District Judge, says: 

"The défendant, Benjamin F. Lincoln, appears to hâve been under liability 
to the creditors of the bank when this transfer was made. Thèse statute» 
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seem to intend that this liability should not be impalred by transfer, and es- 
pecially should it not be by a transfer merely voluntary. As a bank man, ne 
must hâve known of this liability, and he had warning of the straits of the 
bank by the telegram six days before the transfer. In thèse cireumstances, he 
must bave made the transfer in contemplation of this liability, although he 
did not know what it .would amount to, and hoped, and perhaps expeeted, it 
would not amount to anything. Had the transfer been made on adéquate con- 
sidération for such shares, in a solvent bank, to a purchaser without the warn- 
ing he had, the sale would probably be voidable, at the instance of the pur- 
chaser, for the deceit. The transfer should be so now, at the instance of the 
creditors represented by the receiver. Bowden v. Johnson, 107 V. S. 251, 2 
Sup. Ot. 246." 

It will be observed in this case that the fact of his knowledge of 
the condition of the bank, and the warning of the straits in which it 
was by the telegram immediately before the transfer, is made a ma- 
terial élément in making out the liability. 

In the récent case of Stuart v. Hayden, 18 C. C. A. 621, 72 Fed. 406, 
referred to by counsel, and decided by the court of appeals of the 
Eighth circuit in considering the question of the liability of a stock- 
holder who had transferred his stock in a national bank, the court 
say: 

"In order to détermine whether or not this receiver was entitled to enforce 
this liability, the court below was required to answer two questions, and two 
questions only. They were: (1) Did Stuart niake this transfer of his stock 
to G-ruetter & Joers on December 22, 1892, with knowledge, or with such notice 
as would, if pursued with reasonable diligence, hâve given him knowledge, 
that the bank was insolvent, or its failure impending, and for the purpose of 
eseaping his individual liability on the stock? And (2) did the transfer cause 
any damage to the creditors of the bank?" 

It sustained the lower court in finding affirmatively on both of 
thèse inquiries, and held the transferror liable for the assessment. 
The damage which was caused to the creditors of the bank was the 
insolvency of the transférée; but it will be seen that the knowledge 
or notice of the transferror was held an indispensable élément in 
making out the liability. It seems to us that upon principle the 
pecuniary condition of the transférée of stock in a national bank at 
the time of the transfer, while material upon the inquiry of whether 
or not the transfer is bona fide or eolorable, cannot be a décisive élé- 
ment on the question of liability of the transferror, where the trans- 
fer has been made out and out without knowledge or notice of the 
failing condition of the bank. Such a test of liability of a transferror 
of stock would materially destroy the transferability of such stock, 
and would be an impracticable test to apply ; and even though it be 
conceded, as in this case, that the considération for the transfer was 
a good, but not a valuable, one, that fact should not be sufficient to 
set aside and make fraudulent the transfer. It seems to us clear that 
the ownership of this stock passed from the défendant Annie W. Hol- 
loway to her daughter Lettie Holloway, as between them, as per- 
fectly as if a full, valuable considération had been given. Our atten- 
tion has been called to the récent case of Pauly v. Trust Co., which 
has been published, since the submission of this cause, in 165 U. S. 
606, 17 Sup. Ct. 465, in which the suprême court has held, where a 
party has stock in a national bank, and transfers it as collatéral se- 
curity to another, who had the transfer made in express ternis as 



FIDELITY INSURANCE, TEUST & S. D. CO. V. KOANOKE IRON CO. 439 

pledgee, that in fact the relations which existed between the original 
stockholder and the holder of the collatéral security were simply those 
of borrower and lender of money, and, as this relationship was shown 
upon the certificate of stock and upon the books of the national bank, 
the pledgee was not liable for an assessment against the stock made 
by the comptroller. The court indicated in this opinion that the 
original holder (the borrower of the money), being the true owner, 
would be liable to the assessment, and in the opinion explained some- 
what the broad language used in the case of Bank v. Case, 99 U. S. 
628. We see nothing in this opinion which militâtes against the 
view we hâve taken, but it rather sustains it. We therefore con- 
clude that the complainant's bill must be dismissed, with costs, and 
it is so ordered. 



FIDELITY INSURANCE, TRUST & SAFE-DEPOSIT CO. v. ROANOKE 

IRON OO. 

(Circuit Court, W. D. Virginia. September 8, 1896.) 

1. Statdtory Liens— Supplies to Iron Company— Pboperty Subject to. 

The R. Iron Co. made a contract with C. Bros., brokers, for the sale of 
the iron produced at its mills, under which the iron was shipped to C. Bros, 
on bills of lading in their naine, was stored by them, and sold by them, at 
their discrétion, they advancing a stipulated proportion of the market price 
to the R. Iron Oo., and accounting for the proceeds when the iron was 
sold, no control over the sales being reserved to the Iron company. Held, 
that iron so delivered to C. Bros, was not a part of the Personal property 
of the iron company, so as to be subject to the liens of creditors furnishing 
supplies to the iron company after its delivery, under section 2485 of the 
Code of Virginia. 

2. Same— Contract Liens— Personal Property. 

The R. Iron Co., in order to secure the P. Warehouse Co. for advances 
of money, gave to it, from time to time, written instruments stipulating 
that the warehouse company should hâve a first lien on certain specified 
quantities of iron. AU the iron manufactured by the iron company was 
stored in yards leased by the warehouse company, and kept in its posses- 
sion. Ail sales made by the iron company were fllled by taking iron from 
thèse yards, but, if the amount on hand ever fell below the amount stated 
as security for the loans, it was at once made good, and an amount greater 
than that so held as security was usually kept on hand. Held, that though 
no spécifie iron was set apart to the warehouse company, as it was in pos- 
session of the whole, the transaction constituted a valid pledge of the 
amounts of iron stated as security for the loans, but subject to the lien 
of persons furnishing supplies to the iron company by virtue of section 2485 
of the Code of Virginia. 
8. Same— Carrier's Charges. 

A claim of a common carrier, for frelght on the transportation of goods, 
is not within the provisions of section 2485 of the Code of Virginia, giving 
to persons furnishing supplies to a mining or manufacturing company a 
lien on its personal property. 
4. Corporations — Receivers — Judqment Libns. 

When a receiver has been appointed to take charge of the assets of an 
"nsolvent corporation, judgments thereafter obtained are not liens on its 
real estate. 
6. Pledge— Sale of Collatéral— Receivers. 

The holder of collatéral security for a loan made to a corporation has a 
right to sell the same, notwithstanding a receiver of the corporation has 
been appointed before a default on the debt. 
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6. Same— Pukchase bt Pledgee. 

The holder of collatéral security for a debt, who le gîven, by the tenns 
of the pledge, full power and authority, on failure of the debtor to pay, to 
sell the collatéral at public or prlvate sale, and without advertising or giv- 
lng the pledgor any notice or making any demand for paymer>t, may buy 
such collatéral, at a sale conducted in good faith, and thereby acquires a 
good title. 

7. Statutory Liens — Supplies to Iron Companies— Notice. 

The 90 days within whlch notice must be flled, in order to secure the 
lien provided by section 2485 of the Code of Virginia for supplies fur- 
nished to a mining or manufacturing Company, begins to run, in the case 
of supplies furnished under one contract, and delivered from day to day, 
from the date of the last delivery; and the lien appliea to the whole séries 
of connected items forming a running account, and not only to the deliv- 
eries within 90 days before the filing of the notice. 

8. Same— Nature of Supplies. 

Claims for the price of goods furnished to an lron manufacturing Com- 
pany to supply the stock of a commissary store, maintained by such Com- 
pany for the use of its employés, are not entitled to the lien provided by 
section 2485 of the Code of Virginia for those who furnish to a mining or 
manufacturing company supplies necessary to its opération. 

9. Same— Affidavit — Sufficiency op Vérification. 

An affidavit made and filed for the purpose of securing a lien under sec- 
tion 2485 of the Code of Virginia, which is verifled in another state, but lacks 
the authentication of the magistrate's signature, required by section 174 
of the Code, is not a nullity; but the claimant of the lien may show that 
the oath was properly administered, and the omission of the authentication 
may be supplied. 

10. Same— Time of Filing — Extension. 

An order of référence to a master, to ascertaln claims against an insolvent 
corporation, suspends the running of the 90 days' limitation for filing claims 
to liens, under section 2485 of the Code of Virginia. 

11. Same— Bight to Lien— Manager's Salary. 

Claims for salary by the manager and the secretary and treasurer of a 
corporation are not labor claims, within the provisions of the Code of Vir- 
ginia giving such claims a priority. 

12. Same— Lien for Labor— Notice. 

Notice under the Virginia statute of a claim to a lien for labor, under a 
contract to be performed at so much per day, may be filed within 90 days 
after the eompletion of the contract; and such a claim will not be severed, 
and only so much allowed as falls within 90 days before the notice. 

Tins cause was, by a former decree, referred to a master commis- 
«ioner, to take an account, and report upon the rights of the plain- 
tif! company, trustées, and of the holders of the bonds issued under 
a deed of trust or mortgage made by the défendant, the Roanoke 
lron Company, dated June 9, 1891, an account of ail the debts and 
liabilities of said company, the liens on the property of said com- 
pany, and the priorities of such liens; also, an account of ail the 
assets and property, real and personal, of every kind, and ail inter- 
ests in property belonging to said défendant company. 

To the report of the master, made in pursuance of the decree of réf- 
érence, a number of exceptions hâve been filed by différent creditors 
of the défendant corporation, and thèse présent the questions to be 
considered. For convenience, the court will consider them in numeri- 
cal order, relative to their importance, 

Eichard G. Dale, for complainant 

Seward, Guthrie, Morawets & Steele, for Orocker Bros. 
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John Douglass Brown and Scott & Staples, for Philadelphia Ware- 
house Oo. 

Griffln & Glasgow, for Mill Creek Coal & Coke Go. 

Blair & Blair, fr r New York & V. Mining & Minerai Go. 

Watts, Robertson & Robertson, Lucien Cocke, and Thos. W. Mil- 
ler, for certain supply lien creditors. 

Before SIMONTON, Circuit Judge, and PAUL, District Judge. 

SÏMONTON, Circuit Judge. 1. The first question brought to our 
attention is that between Crocker Bros, and the receiver. Orocker 
Bros, is a firm of brokers in New York, dealing principally in iron. 
They were sole agents for the sale of the product of the Roanoke 
Iron Company. Their agency began in 1889. The course of busi- 
ness was this: Crocker Bros, would make contracts for the sale of 
the iron product of the company,. and send orders therefor to Roan- 
oke. The company would flll the orders, shipping the iron direct 
to the purchaser. This iron never came into the actual possession 
of Crocker Bros. Crocker Bros, guarantied ail their sales, and each 
month furnished an account current. If the iron company wanted 
money from the sales at any time, Crocker Bros, furnished it, wheth- 
er they had made collections on the sales or not. As they were del 
credere agents, this was reasonable. Until 1893 the business was 
prosperous, and sales of iron were readily made. But in 1893 busi- 
ness became slack. There was dépression ail over the country, and 
the iron company had to borrow money to meet current expenses for 
labor, supplies, etc. They had sundry interviews with Crocker Bros., 
and verbal and written communications in 1893. On August 2, 1893, 
Crocker Bros, wrote to the Roanoke Iron Company as follows: 

"We beg to recapitulate ternis of agreement decided upon in our various 
conversations and letters, as follows, viz.: We are to continue as the sole and 
exclusive agents of your company for the sale of the entire product of your 
fumaces and mills, collecting the proceeds, and remitting to you in due course. 
In the çonduct of the business, we will advance If and when desired against 
iron shipped and properly put into our légal possession to the extent of three- 
fourths (%) of the market value of such iron, freight and any expenses to be 
considered as part of said % advance, and margins to be kept on such basas." 

The letter then goes into détail as to rendering account sales and 
accounts current, the rate of interest, the rémunération of the agents. 
The duration of the agreement is fixed at flve years, and thencefor- 
ward indefinitely, unless six months' notice in writing be given of 
its discontinuance. The Roanoke Iron Company to hâve the right to 
modify rémunération and the services of the agents by giving ninety 
days' notice, in thèse particulars only; none other is mentioned. 
The commission may be reduced from 4 per cent, to 2i per cent. 
on gross sales, covering only, however, commission for seïling, with- 
out guaranty of sales, and without any obligation to make ad- 
vances. In reply, the Roanoke Iron Company approve ail the terms 
but the duration of the contract, which they propose to limit to one 
year,, and after that subject to the six-months notice. This was 
accepted. Up to that time, as has been seen, Crocker Bros, had 
no possession, actual or constructive, of the product of the iron 
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company. They made contracta of sale, which the company filled by 
shipment from their works in Virginia. Henceforward, when Crock- 
er Bros, made advances, iron upon which the advances were made 
was shippéd on the Norfolk & Western Railroad by the iron com- 
pany, on bill of lading in the name of Crocker Bros., and by their 
direction, was sent to them at Lambert's Point, Va., where it was 
stored in the name of Orocker Bros., and marked. Afterwards the 
place of shipment was changed to a lot in Roanoke, under the com- 
plète control of Crocker Bros., and there the iron was in like man- 
ner stored and marked. There were 4,000 tons of iron at Lambert's 
Point, and some 2,000 tons in Roanoke, — some 6,000 tons in ail. Cer- 
tain creditors of the company for supplies claim that this iron is 
subject to a lien they hâve under the statute of Virginia, and hâve 
insisted that the receiver should take possession of it for this pur- 
pose. On this point the receiver asks instructions. Ail of this iron 
held by Crocker Bros, was in their possession before the supplies 
were furnished for which the lien is claimed, except, perhaps, 144 
tons. 

The supply creditors base their claim upon section 2485 of the Code 
of Virginia. That section provides: 

"Ail persons furnishing supplies to a mlning or manufacturing company 
neeeseary to the opération of the same stoall hâve a prior lien upon the Per- 
sonal property of sueh company, other than that formlng a part of lts plant, 
to the extent of the money due them for sueh supplies. And also a lien upon 
ail the estate, real and Personal, of sueh company (plant not excepted), which 
said last lien, however, upon ail sueh real and personal estate, shall be subject 
and lnferior to any lien by deed of trust, mortgage, hypothecation, sale, or 
conveyanee made and executed and duly admitted to record prior to the date 
at which sueh supplies are furnished." 

The question then is: Is this iron in the possession of Crocker 
Bros, a part of the personal property of the Roanoke Iron Company? 
It is évident, both from the reason of the thing and from the words 
of the statute, that no lien can be acquired by any person furnishing 
supplies until he has furnished the supplies, and then the lien can 
only attach on the property at that time and thereafter the prop- 
erty of the company. If, therefore, this iron ceased to be the prop- 
erty of the Roanoke Iron Company before the supplies were fur- 
nished, clearly there is no lien. This iron was transferred from the 
possession of the Roanoke Iron Company, and delivered to Crocker 
Bros., with a bill of lading, which was a muniment of title. Means 
v. Bank, 146 U. S. 627, 13 Sup. Ct. 186. Thenceforward the iron 
passed to them. Under the terms of the contract appearing in the 
letter quoted above, no provision was made for the return of the 
iron in specie, in whole or in part, to the iron company. It was to 
be held by Crocker Bros., to be sold by them, to be kept in their 
actual possession, and so ready for delivery. The first proceeds of 
sale were to go to their advances; then ail charges were to be deducted; 
and, after an account for thèse was made up, then the iron com- 
pany had a right to the net balance, if any. Even were this the or- 
dinary case of a consignment to a factor, selling under a del credere 
commission, the title to the iron would hâve passed to Crocker Bros., 
and out of the iron company. In Jones on Liens the law is stated: 
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"An agent acting under del credere commission has a lien for his 
advances and commissions. A bill of sale by bis principal to him 
of the goods in his possession is in effect a foreclosure of his lien 
on them." A bill of sale works, constructively, delivery of personal 
property. It is the delivery which passes the title to personal prop- 
erty. In the présent instance there was an actual manual delivery 
of the personalty, accompanied by a bill of lading, — a muniment of 
title. But this is not the ordinary transaction between a factor and 
his customer. Goods ordinarily are sent to a factor for the pur- 
pose of sale. That is the sole purpose for which they are sent, and 
the reason for his possession and control of them. If, pending the 
negotiations for or the offer of a purchase, he lay out any money for 
the principal, he can reimburse himself from the proceeds of the sale 
when made. Such advances, however, are only incidental to the sale, 
which is the primary purpose and object of his agency. But, as he 
only has control of the goods to sell them, he has only a qualified 
property in them, sufficient to protect him in his possession wbile 
carrying out the purpose of his agency. But he is not the owner of 
the goods. Jones, Liens, § 474. He is still the agent of, and under 
the orders of, his principaL and can be controlled by him. But in 
the présent case the iron was delivered to Crocker Bros, for the pur- 
pose of obtaining a loan of money. It was delivered with every 
formality for the passage of the légal, as well as the bénéficiai, title 
to Crocker Bros. True, sales of it were to follow, not, however, 
under the direction of and for the benefit of the Boanoke Iron Com- 
pany, but under the control and direction of, and to reimburse, 
Crocker Bros. Over thèse sales no control whatever was reserved to 
the iron company. There is some ambiguity in the contract upon 
the question whether Crocker Bros, could look to any other means 
of reimbursement than thèse sales. What of the property, then, was 
left in the Boanoke Iron Company? It had the right to an account 
from Crocker Bros., and on such account a demand for the balance 
of money appearing due thereon, the balance, a resuit after reim- 
bursing the loans and payment of the expenses. That is the only 
interest the iron company had in the transaction. 

Now, when we speak of a lien on personal property, we mean 
something which can be enforced by keeping in possession, or which 
can be reduced into possession. It must be property visible and 
tangible, capable of being reduced into possession. But in the prés- 
ent case, when advances for supplies were made, the iron had ceased, 
as such, to be the property of the Boanoke Iron Company. Ail that 
was left of it was an equity to call Crocker Bros, to an account. 
There is no such thing as a légal lien on an equity. When there 
is no légal right, there is no légal remedy. Badlam v. Tucker, 1 
Pick. 389; Scott v. Scholey, 8 East, 483. When the iron is dis- 
posed of, Crocker Bros, must account with the receiver for the net 
balance which remains, and it will be applied by him to the pay- 
ment of creditors, according to their légal or statutory priorities. 
Meanwhile, the possession of Crocker Bros, cannot be disturbed. 

2. The Philadelphia Warehouse Company présents a claim which 
said warehouse company allèges is a lien on several thousand tons 
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of pig iron and muck bar, of the product of the défendant coinpany. 
The facts of this case are thèse: The Eoanoke Iron Company made 
contracta for the loan of money with the Philadelphia Warehouse 
Company. The nature and character of each loan are clearly stated 
in the able report of the standing master. One example gives the 
case of ail. On March 14, 1893, the warehouse company lent to the 
iron company $5,000, less the discount, payable July 12, 1893. On 
the same date the iron company made a written paper, in the nature 
of an invoice consignment contract, in which, after an itemized ac- 
count or invoice of 715 tons of pig iron deposited with and confided 
to the care and management of the warehouse company by the iron 
company, the merchandise belonging to the iron company, and the 
money having been advanced by the warehouse company to the iron 
company upon the security of the merchandise, it was then stipu- 
lated that the warehouse company, for this advance, was to hâve a 
lien prior to ail other claims on this merchandise, and, in case the 
$5,000 was not paid, the warehouse company was to hâve the right 
to sell the same, and receive the net proceeds, to be applied to the 
payment in full of the amount due. This loan was extended from 
time to time, and, when the pig iron fell in value, a new invoice was 
made for a larger number of tons of iron, the old invoice being can- 
celed. This «ontract was evidenced by promissory notes. At each 
renewal the old note was canceled. There were several loans of this 
character, ail secured in the same way, renewed from time to time, 
each renewal and the security governed by the same practice. The 
amount of $60,000 and upward. were loaned, and the security is 7,881 
tons of pig iron and 857 tons of muck bar. Ail of this iron is now 
on premises held by the warehouse company under lease, being a 
part of a larger quantity of iron on the same premises, the warehouse 
company having no property of any kind in the surplus. When thèse 
loans began, and during the subséquent negotiations and création 
of the rest of the loans, the following plan was adopted: The iron 
was bulky and heavy, and very expensive in handling. The ware- 
house company therefore leased parcels of land from the iron com- 
pany next to the cast house of the iron company, and on this the 
iron was stored; the warehouse company having an agent specially 
designated in charge of their iron, and signs being put up on the 
premises on which appeared "Storage Yard Philadelphia Warehouse 
Company." The agent of the warehouse company, custodian of this 
leased land, was R. P. Patterson, at the time of his appointaient 
manager also of the iron company's yards. He was appointed March 
14, 1893, the date of the first loan, and resigned 15th of January, 
1895. He was succeeded by John M. Langton, who was at the time 
and afterwards the foreman of the yards of the iron company. AU 
of the iron made by the iron company was stored on thèse leased 
premises. AU sales effected by the iron company in due course of 
business were filled by taking the iron from time to time as needed 
from the iron so stored, care being taken that the iron on the leased 
premises should not fall below the amount stated to be the security 
on thèse loans. Occasionally, notwithstanding this care, there would 
be such an output of shipment that the amount of iron in the yard 
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fell below this amount, sometimes to the extent of 200 tons. This, 
however, was corrected as soon as possible. But no spécifie iron 
was set apart out of the mass for the warehouse company. Ail of 
the iron of the iron company was on the premises of the warehouse 
company, and in that mass it was understood between the two com- 
panies that a certain number of tons, less than the whole, was 
pledged to the warehouse company. The controversy is between the 
parties who furnished supplies to the iron company and the ware- 
house company. Hâve the former a lien prior to the latter? 

The first question is, was this arrangement between the iron com- 
pany and the warehouse company a valid pledge? Two things are es- 
sential to constitute a pledge : First, possession by the pledgee ; sec- 
ond, that the property pledged be under the power and control of the 
creditor. "The différence," says Bradley, J., in Oasey v. Cavaroc, 
96 U. S. 477, "between a mortgage and a pledge is that title is trans- 
ferred by the former, and possession by the latter. Indeed, posses- 
sion may be considered as of the very essence of a pledge; and, if 
possession be once given up, the pledge, as such, is extinguished." 
See, also, Christian v. Bailroad Co., 133 U. S. 243, 10 Sup. Ot. 260. 
In Easton v. Bank, 127 U. S. 532, 8 Sup. Ct. 1297, it is thus stated: 
"When personal property is pledged, the pledgee acquires the légal 
title and the possession. In some cases, it is true, it may remain in 
the apparent possession of the pledgor, but, if so, it can only be 
when the pledgor holds as agent for the pledgee." One step f urther : 
The pledgee may deliver the personalty pledged again to the pledgor. 
If ne do this for a temporary purpose only, the goods to be redelivered, 
or if they be put into the hands of the pledgor for sale as agent 
for the pledgee, or if the pledge be of choses in action for collection 
by the pledgor for the use of the pledgee, this will not defeat the 
pledge. But the delivery back by the pledgee or with his consent, 
without more, terminâtes the pledge. Casey v. Cavaroc, 96 U. S. 
478. 

In the case at bar, ail the iron, output of the iron company, was 
delivered upon land in the possession of and held by the pledgee. 
The leases reserved only a right of way over the lands to the iron 
company and its agents, making this provision specially: "Provided 
it (the iron company) at no time interfères with the pig iron or 
other material stored thereon, without first receiving written autbor- 
ity from the party of the second part [the warehouse company] for 
the removal or other disposition of said material." In a certain 
amount of this iron the warehouse company had a qualified right. It 
had, however, possession of the whole, and, although it did permit 
the iron company from time to time to sell from this whole parts 
of the iron, still this was done by its permission, and evidently with 
the understanding that the amount of iron necessary to secure the 
warehouse company should remain in its possession, for, when that 
amount was encroached upon, it was immediately made good. In 
this feature the case at bar resembles Macomber v. Parker, 14 Pick. 
497, a case quoted, commented on, and approved in Casey v. Cavaroc, 
supra. In that case, and in this, the possession of the whole of the 
goods, a part of which was pledged, was in the pledgee, who per- 



446 81 FEDERAL REPORTER. 

mitted the pledgor to dispose of a part of the whole. The suprême 
court of Massachusetts held that this did not defeat the idea of a 
pledge, or invalidate the pledge. It will be observed that this is not 
an attempt to pledge a part of a thing in bulk without séparation 
from that of which it constitutes a part, as in Golder v. Ogden, 53 
Am. Dec. 618, or in the cords of bark used as illustration by Jones, 
Pledges, p. 21, § 26, and Collins v. Buck, 63 Me. 459, the goods in 
bulk remaining in the possession of the pledgor. But the case is 
like Weld v. Cutler, 2 Gray, 195, where a mortgage of a part of a 
pile was held good, although unseparated, because the whole pile 
was delivered into the possession of the mortgagee. Looking at the 
question, is this a valid pledge? And, applying the test, was there de- 
livery to the pledgee? The fact that the whole of the iron, a part 
only of which was pledged, was delivered to the pledgee, shows that, 
the whole having been delivered, the part also must hâve been de- 
livered, and the question must be answered in the affirmative. 

The next question is, is this lien of the pledgee prior to that of the 
supply crédit ors? As has been seen, the warehouse company holds 
the iron in pledge. The distinctive character of the pledge is that it 
does not transfer title, but transfers possession. Bradley, «T., in Casey 
v. Cavaroc, supra. It is a bailment of personal property, as security 
for some deed or engagement. Story, Bailm. § 286. The gênerai 
property remains in the pledgor, with a qualified property in the 
pledgee, giving the pledgee every right which can secure the posses- 
sion. It is, in the strictest sensé, a common-law lien. Peck v. Jen- 
ness, 7 How. 620. The supply creditors claim under the statute law 
of Virginia. The law now of force in Virginia is the act approved 
February 15, 1892 (Acts 1891-92, p. 362, c. 224, amending the Code of 
Virginia adopted in 1887). This Code of Virginia is a statute speak- 
ing from its date, and has ail the formalities of an act. By this act, 
supply creditors hâve a prior lien on ail the personal property of the 
corporation, except that forming a part of the plant, and a lien upon 
ail the real and personal property of the corporation, whether part 
of the plant or not, subject and inferior to any lien by deed of trust, 
mortgage, hypothecation, sale, or conveyance, executed and recorded 
prior to the date on which supplies were furnished. The language of 
the statute is obscure. The history of the législation throws some 
light on it. On March 21, 1877, an act was passed entitled "An act 
to secure the payment of wages or salaries to certain employés of rail- 
way, canal, steamboat, and other corporations." The terms of this 
act sought to give to ail employés, and to ail persons furnishing sup- 
plies to transportation companies, a prior lien on the franchises, gross 
earnings, and on ail the real estate and personal property used in 
operating the corporation, over any mortgage, deed of trust, sale, con- 
veyance, or hypothecation executed of said property after the date of 
that act. In 1879 an act was passed entitled "An act to amend and 
re-enact the first and second sections of an act approved March 21st, 
1877, entitled 'An act,' " etc. (as above). This act of 1879 amended 
the former act by including in it "any mining or manufacturing com- 
pany chartered under or by the laws of this state, or doing business 
within its limits," and by adding a proviso that the liens of employés 
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and officiais shall be prior to ail other liens. Both of thèse acts, so 
far as they related to supply creditors, were held unconstitutional, 
the title of the act betraying no purpose as to them. Fidelity Ins., 
Trust & Safe-Deposit Co. v. Shenandoah Val. B. Co., 86 Va. 1, 9 S. E. 
759. Then came the Code of 1887, re-enacting the act of 1879 (sec- 
tion 2485). Next we hâve the act of February 15, 1892, entitled "An 
act to amend and re-enact sections 2485 and 2486 of the Code of Vir- 
ginia, in relation to thé lien of employés, &c, of transportation, min- 
ing, and manufacturing companies on franchises and property of said 
companies, and how the same may be perfected and enforced." This 
act retains the provision in favor of employés, giving them a prior 
lien on franchises, gross earnings, and ail the real and personal prop- 
erty of the corporation, notwithstanding any prior instrument creat- 
ing a lien, and gives to persons furnishing supplies a modified security, 
that is, a prior lien on ail personal property not used in the plant, and 
a lien on ail the property, real and personal, — subject, however, to 
liens created by deeds or instruments in writing properly recorded 
prior to the date of the supplies furnished; that is to say, upon ail the 
Personal property of the company not used in the plant, they hâve a 
prior lien; on ail the real estate, whether used in the plant or not, 
and apparently on ail the personal property used in the plant, a lien 
inf erior to a lien by deed of trust, mortgage, etc. This iron held by 
the warehouse company was the property of the iron company not 
used in its plant, a bailment in the hands of the warehouse company, 
upon which it had a lien. The act of the législature of Virginia of 
force when the contract was made, and held to be valid in Virginia 
Development Co. v. Crozer Iron Co., 90 Va. 126, 17 S. E. 806, déclares 
that the claims of persons furnishing supplies hâve a prior lien on 
ail the personal property of a corporation not a part of its plant. 
This act entered into and was a part of the contract made by the 
warehouse company, and it received the bailment subject to the pro- 
visions of the act. This case seems to corne within the words of the 
statute, and the conclusion cannot be avoided that the supply credit- 
ors hâve a lien on this iron prior to that of the warehouse company. 
Stress is laid upon the use of the word "prior" in characterizing this 
lien, the comparative, and not the superlative, degree. But, as be- 
tween two liens or in a class of liens, the one superior to the others 
very properly can be said to be prior. 

PAUL, District Judge. 3. The Norfolk & Western Railroad Com- 
pany Aies a large claim against the défendant company as freight 
charges for transporting ores, coal, and other supplies purchased by 
the défendant company. The railroad company claims a lien under 
a provision of the Code of Virginia (section 2485), as amended by an 
act of the gênerai assembly (chapter 224, p. 362, Acts 1891-92), 
giving to persons furnishing supplies to a mining or manufacturing 
company necessary to the opération of the same a prior lien upon the 
personal property of such company, other than that forming a part 
of its plant, etc. It is very clear to the court that freight charges by 
a railroad company against a manufacturing company are not within 
either the letter or spirit of the statute. The object of the statute 
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was to create a lien in favor of persons furniahing supplies in order 
that they might be protected against loss, where they hâve contributed 
material necessary to the opération of the manufacturing company. 
It gave them a statutory security for the debts due them for supplies. 
At common law, creditors had no lien on the property of a manufactur- 
ing company for the purchase price of material s furnished, and we 
see the reason for the enactment by the législature of a supply lien 
law. But no such reason existed for securing a railroad company 
for the payment of its f reight charges. Railroad companies are com- 
mon carriers, and, as such, hâve a lien for the freight on the materials 
which they carry. Seventh Nat. Bank v. Shenandoah Iron Co., 35 
Fed. 436. The railroad company in this case had that lien, and could 
only lose it by parting with the possession of the supplies it carried, 
without requiring the payment of its freights. The évidence shows 
that the Norfolk & Western Railroad Company exercised this right 
of lien on several occasions, by refusing to allow the materials to be 
unloaded from its cars until the freight had been paid, or its payment 
satisfactorily arrangea. This exception will be overruled. 

The Norfolk & Western Railroad Company also excepts to the re- 
port of the master on the ground that he fails to report as a lien a 
judgment for |31,943.27, obtained by said railroad company against 
the Roanoke Iron Company, at the April term, 1895, of the hustings 
court of the city of Roanoke, Va. The receiver in this cause was ap- 
pointed on the 26th day of January, 1895. It is well settled that, 
when a receiver has been appointed to take charge of the assets of an 
insolvent corporation, judgments thereafter obtained are not liens on 
the real estate of the corporation. 

4. The Mill Creek Coal & Coke Company excepts to the report of the 
master, on the ground that he reports that said Mill Creek Coal & 
Coke Company is not entitled to 10 mortgage bonds of the Roanoke 
Iron Company, of $1,000 each, which were sold as collatéral security, 
and purchased by said Mill Creek Coal & Coke Company. As to thèse 
bonds, the master reports as f ollows : 

"At the time the receiver of the Roanoke Iron Company was appointed 
in this cause, five of its temporary 6 per cent, mortgage bonds, of $1,000 
each, were held by the First National Bank of Roanoke, Va., and five were 
held by the Fidelity Loan & Trust Company of Roanoke, Va. (ten in ail). 
as collatéral security for the payment of the two negotiable notes of $3,000 
each, both dated December 29, 1894, and payable at thirty days,— one at 
said First National Bank, and the other at said Fidelity Loan & Trust Com- 
pany, of Roanoke, Va., made by the Roanoke Iron Company to Joseph H. 
Sands and the Mill Creek Coal & Coke Company, and Indorsed by said Sands 
and the Mill Creek Coal & Coke Company. On the 31st day of January, 
1895, at the request of the holders of the two notes, respectively, of $3,000 
each, namely, the First National Bank of Roanoke and the Fidelity Loan & 
Trust Company of Roanoke, Va., the same were duly protested for nonpay- 
nient. It seems that the two notes of $3,000 each were paid by the Mill 
Creek Coal & Coke Company, and the same were duly assigned by the First 
National Bank and the Fidelity Loan & Trust Company to the Mill Creek 
Coal & Coke Company. Thèse assignments of the two notes carried with 
them the ten bonds, of $1,000 each, of the Roanoke Iron Company, which 
had been pledged as collatéral security; and on the 19th day of February, 
1895, the 10 bonds so placed as collatéral were sold at public auction in the 
city of Roanoke, Va., in accordance with the provisions of the two collatéral 
notes of $3,000 each. At this sale the Mill Creek Coal & Coke Company 
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became the purehasers of said ten (10) bonds, at the prlce of $6,042.32, or 
$3,021.16 for the five bonds theretofore held by the First National Bank, and 
$3,021.16 for the five bonds theretofore held by the Fidelity Loan & Trust 
Company. By virtue of thls sale and purchase, the Mlll Creek Coal & 
Coke Company became the owners of the said ten bonds of the Roanoke 
Iron Company, of $1,000 each; and it bas proved and ls claiming the same 
in thls cause to the full value thereof." 

The master holds in his report that, by the appointaient of the 
receiver in this cause, the relation of the Roanoke Iron Company to 
this transaction and to ail its contracte was changed; that its title 
to its property and ail its means with which to meet this and other 
obligations passed from it to the receiver; that an order of référ- 
ence had been entered in this cause when the 10 bonds were put 
up and sold at public auction. The court does not think this posi- 
tion is correct. It is contrary to the doctrine laid down in Jérôme 
v. McCarter, 94 U. S. 734, which was a case in which a receiver 
had been appointed. There certain mortgage bonds had been 
pledged as collatéral security for loans, and the court held that the 
pledgees had a clear right to use them, either by sale or by col- 
latéral, until the full amount of the debt due from the mortgagors 
is satisfied. Exception sustained. 

Frederick Gwinner, a holder of 12 of the mortgage bonds, also 
excepts to the report, because the master fails to report that said 
Gwinner is the owner of said bonds. Touching the history of thèse 
bonds, the following facts are admitted: Frederick Gwinner held 
12 bonds of the Roanoke Iron 'Company, of the dénomination of 
$1,000 each, payable to bearer, as collatéral security for a note made 
by the Roanoke Iron Company, payable to him, dated 29th April, 
1895, for |5,000. On the llth day of January, 1895, the note afore- 
said. for $5,000, being due and payable, Frederick Gwinner had the 
collatéral sold at the stock call of the Pittsburg Stock & Oil Ex- 
change, at which sale they were bought by George B. Hill & Co., 
who, in the purchase of said bonds at said sale, were acting, in their 
purchase aforesaid, as brokers and agents for said Frederick Gwin- 
ner, and purchased said bonds for said Frederick Gwinner. Fol- 
lowing is the note: 
"$5,000. Roanoke, Va., April 29th, 1893. 

"On demand, days after date, for value received, the Roanoke Iron 

Company promises to pay to Frederick Gwinner, at the I^irst National Bank 
of Roanoke, Va., five thousand dollars, homestead and ail other exemptions 
waived; having deposited with said Frederick Gwinner, as collatéral security 
for the payment of this note, twelve temporary six per cent, bonds of the 
Roanoke Iron Company, of the dénomination of one thousand dollars each, 
with such additional collaterals as may from tlme to time be required by 
Frederick Gwinner, and which additional collaterals they hereby promise to 
give at any time on demand. If thèse additional collaterals be not so given 
when demanded, then this note to be due; and rebate of interest taken shall 
be allowed on payment prior to maturity. And the Roanoke Iron Company 
hereby gives to said Frederick Gwinner full power and authority to sell and 
assign and deliver the whole or any part of said collaterals, or any substi- 
tute therefor, or any additions thereto, at public or private sale, at option 
of said Frederick Gwinner on the nonperformance of the above promises, 
ail or any of them, or at any time thereafter, and without advertising or 
giving to the Roanoke Iron Company any notice, or making any demand of 
payment." 

81 F.— 29 
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The contention of counsel for exceptants is that Gwinner, being 
the pledgee of thèse bonds as collatéral security for the payment oi 
the note for $5,000, executed to him by the Roanoke Iron Company, 
could not become the purchaser thereof at a sale of the same. ït 
is undoubtedly true that where a pledgee, without authority sella 
negotiable collatéral paper, he cannot become the purchaser. Cole- 
brooke, Collât. Sec. § 126. , But this doctrine does not apply in a 
case like this, where the pledgee is given full power and authority, 
on the failure of the debtor to meet the obligation for which the 
collatéral is given, to sell the collatéral at public or private sale, 
and without advertising or giving to the pledgor any notice or mak- 
ing any demand for payment. The sale of the collaterals was made 
at the suggestion of the secretary of the Roanoke Iron Company, the 
pledgor. Gwinner himself did not attempt to make the sale, but it 
was made publicly, at the stock call of the Pittsburg Stock & Oil 
Exchange, and the bonds were purchased by Hill & Oo., brokers, 
as agents of Gwinner. As far as the évidence shows, thèse col- 
latéral bonds constituted the only security he had for the payment 
of the $5,000 debt due him, and, as appears by the proceedings in 
this cause, they were of uncertain value. It would be imposing 
great hardship and injustice upon the pledgee, under the circumstan- 
ces in this case, to say that while acting under the authority given 
him by the pledgor, and in good faith, he shall be required to stand 
by, and see the only security he has for the payment of his debt 
perhaps sacriflced, and he not permitted to protect his interests in 
the only way he can, by becoming a purchaser himself. The excep- 
tion will be sustained, and, in the decree to be entered, Gwinner will 
be recognized as the owner of the bonds. 

5. The New York & Virginia Mining & Minerai Company excepts 
to the master's report, on the ground that the master has allowed 
on its claim only the sum of $4,065.29 of its lien claim for supplies fur- 
nished the Roanoke Iron Company, duly flled in the clerk's office 
of the hustings court of Roanoke city, amounting to $6,060.94. The 
master reports as a supply lien only so much of said account as 
falls within the period of 90 days before the filing of the claim in 
the clerk's office. The claimant, the mining company, contends that 
its claim was an open, running account, from the 9th day of May, 
to the 6th day of December, 1894, the whole of which should be 
embraced in its lien secured by filing the account. That its ac- 
count cannot be severed by the application to each item of the stat- 
utory period of 90 days, and excluding ail of the account which 
did not accrue within 90 days prior to filing the lien. Of this ac- 
count, running from May 9, 1894, to December 6, 1894, the master 
allows only so much thereof as includes ore furnished between the 
18th day of October, 1894, and the 16th day of January, 1895, and 
excludes ail of the account for ore furnished from May 9 to October 
18, 1894. The statute provides that the person furnishing supplies 
shall hâve a lien if, within 90 days after such supplies are furnished, 
a mémorandum of lien is flled. In this case the supplies were fur- 
nished under one contract, the deliveries being from day to day. 
The items are so connectée! as to form one transaction. It was a 
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running account, and the limitation of 90 days must commence at 
the date of the last delivery of ore. Central Trust Co. v. Chicago, 
K. & T. Ry. Co., 54 Fed. 598; Chit. Cont. 911; Add. Oont. 1205. 

6. The Roanoke Grocery & Milling Company and a number of 
others claim to be supply lien créditera of the défendant company, 
and file exceptions to the master's report, on the ground that he has 
failed to report thèse claims as constituting liens for supplies fur- 
nished. The évidence shows that the Roanoke Iron Company had 
connected with its iron business, and conducted by the same iron 
company, a commissary store, to which it frequently gave to its 
employés, in payment, in part or in whole, of their wages, orders 
for such goods and supplies as they desired to purchase for their 
individual use, or for the use of their families; that other persons 
than employés of the company, if they desired to do so, could and 
did purchase goods at this commissary store ; and that the said Roan- 
oke Iron Company took out a merchant's license under the tax laws 
of the state of Virginia for the privilège of conducting this store. 
Counsel for the exceptants insista that the goods sold to the de- 
fendant company, for the purpose of supplying this store, are nec- 
essary to the opération of the business of the iron company. Thia 
claim is asserted under a provision of the Virginia statute which 
provides that "ail persons furnishing supplies to a mining or man- 
ufacturing company necessary to the opération of the same shall 
hâve a prior lien upon the personal property of such company other 
than that forming part of its plant for the money due them for such 
supplies." The language of the statute is "supplies necessary to the 
opération of the company." It includes such things as contribute 
directly to carrying on the work in which the company is engaged. 
The statute does not contemplate that the dry goods and groceries 
of every kind necessary to carry on a separate, distinct, and licensed 
mercantile establishment shall be considered supplies necessary to 
the business of making iron. Such a contention might possibly. be 
sustained in case of a mining or manufacturing company operat- 
ing in some isolated locality, remote from a town or other place 
where such supplies can be obtained as are necessary to the exist- 
ence and comfort of its employés and their families. But no reason 
of the kind exists in this case, where the company is located within 
the corporate limits of a flourishing business city, where supplies of 
every kind are readily accessible to the employés of the company. 
The connection of the commissary store with many kinds of private 
corporations is well understood. Its purpose is to enable the cor- 
poration to speculate in the wages it contracts to pay its employés, 
by selling them goods, not at prime cost, but at a profit. Not un- 
frequently the profits made in this way by the company are greater 
than those realized from the business in which it is engaged. Ail 
of the exceptions to the master's report based on the ground that the 
goods sold the défendant company were for supplying its commis- 
sary store will be overruled. 

7. The Mill Creek Coal & Coke Company file an exception to the 
master's report, on the ground that he failed to report as a supply 
lien a claim of $15,059.06. The master reports that the aflxdavit to 
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the mémorandum flled in the clerk's office of the hustings court of 
the city of Roanoke of this claim was made by C. D. Bray, the 
chief bookkeeper of said company, and was made in the state of West 
Virginia before D. F. Kellar, a notary public for Mercer county, in 
said state; but the affidavit is not verified, as required by section 174 
of the Code of Virginia of 1887 where affidavits are made before 
offlcers of another state, and it does not constitute a lien against 
the property of the Roanoke Iron Company. The Virginia statute 
giving a lien of this chàracter provides that, to be entitled to such 
lien, the claimant shall, within 90 days after such supplies are fur- 
nished, file, in the clerk's office of the county or corporation in which 
is located the chief office in this state of the company against which 
the claim is, a mémorandum of the amount and considération of bis 
claim, verified by affidavit, which mémorandum the clerk is re- 
quired to record in the deed book. In this case the affidavit as to 
the correctness of the claim was made before a notary public in 
the state of West Virginia, and he certifies under his notarial seal 
that it was so made. Section 173 of the Code of Virginia provides 
that an oath of this chàracter may be administered by or made be- 
fore a justice, notary, or other designated offlcers. Section 174 of 
the Code provides that "an affidavit may also be made before any 
officer of another state or country authorized by its laws to ad- 
minister an oath, and shall be duly authenticated" if it be sub- 
scribed by such officer, and there be annexed to it a certificate of 
the clerk or other officer of a court of record of such state or coun- 
try, under an officiai seal verifying the genuineness of the signature 
of the first-mentioned officer, and that he has authority to admin- 
ister an oath. In this case the certificate of the clerk or other offi- 
cer of a court of record showing that the notary public had author- 
ity to administer an oath was not annexed to the affidavit, and the 
clerk admitted the mémorandum to record without such certificate. 

It is insisted bv counsel who contest the allowance of this claim 
that the clerk had no authority to admit to record the mémorandum 
of this lien, and that the same is a nullity. Counsel for the Mill 
Creek Coal & Coke Company contend: That the real question to 
be decided is, was the affidavit made before an officer authorized to 
administer an oath? That the question is one of fa et, and that the 
claimant has a right to introduce évidence to show that the person 
by whom the oath was administered had authority to administer the 
same. It offers to show this by the certificate of the clerk of the 
county court of Mercer county, W. Va. The court thinks the claim- 
ant has a right to show that the oath was properly administered, and 
that the omission to hâve the clerk of the court to certify that the 
notary was authorized to administer the oath under the laws of West 
Virginia can be supplied. The contention of counsel for the Mill 
Creek Coal & Coke Company that this can be done is sustained by 
the following authorities: Jackman v. Gloucester, 143 Mass.. 380, 
9 INT. E. 740; Lawton v. Kiel, 51 Barb. 30; Finley v. West, 51 Mo. App. 
569; Kruse v. Wilson, 79 111. 233. Exception sustained. 

The Mill Creek Coal & Coke Company, on the 14th day of Jan- 
uary, 1896, filed this same claim, properly authenticated, in the 
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clerk's office of the hustings court of the city of Roanoke, and coun- 
sel contend that if the flrst claim was not flled so as to create a 
lien, and if it be a nullity as a lien, the second claim, being prop- 
erly filed and recorded, is a lien against the property of the défend- 
ant company, and should be allowed among the lien debts. Oounsel 
objecting to the allowance of this lien contend that it was not flled 
within the 90-days limitation prescribed by the statute. But coun- 
sel for the Mill Creek Ooal & Ck)ke Company claim that the order 
of référence to the master suspended the running of the statutory 
limitation of 90 days within which the mémorandum must be flled 
in order to secure a lien. It was so held by this court in Seventh 
Nat. Bank v. Shenandoah Iron Go., 35 Fed. 443. The same doc- 
trine was held in the circuit court for the Eastern district of Vir- 
ginia in Newgass v. Railway Co., 72 Fed. 712. In this case it was 
held that the limitation ceased to run at the flling of the gênerai 
ereditors' bill, and the court says that this doctrine is settled be- 
yond controversy for the fédéral courts by the case of Richmond v. 
Irons, 121 IL S. 29, 7 Sup. Ct. 788. In this case Mr. Justice Mathews 
discusses the question at considérable length, and with his usual 
ability. Also, under thèse décisions, the Mill Creek Coal & Ooke 
Company is entitled to hâve its lien allowed. 

There are a number of exceptions to the master's report, each in- 
volving small amounts, which the court will dispose of together: 

(1) Exception by Dent & Jackson, because the master allows in 
his report a supply lien to them of only f 2,762.91, whereas they claim 
the lien should be $2,867.88. This seems to be a running account for 
ores furnished to the défendant company, and, under the ruling of 
the court on the exceptions filed in this cause by the New York & 
Virginia Mining & Minerai Company, this exception should be sus- 
tained. 

(2) Exception by R. P. Patterson, manager, and James E. Porter, 
secretary and treasurer, because the master failed to report their 
claims as labor claims, and entitled to priority as such. Thèse claims 
were properly disallowed as labor claims by the master, thèse offi- 
cers not being within the provisions of the statute giving labor claims 
a priority. Seventh Nat. Bank v. Shenandoah Iron Co., 35 Fed. 436. 
Exceptions overruled. 

(3) Exceptions by Edward Conway and others, because the mas- 
ter allowed less on their labor claims than was justly due them. 
Thèse are ail running accounts, and the 90-days limitation should be 
applied at the conclusion of the account. The provision of the stat- 
ute is that the claim shall be filed within 90 days after service ren- 
dered. The court holds that, in case of a contract for labor to be 
performed at so much per day, the statute means by the term "after 
service rendered" the date when the contract is completed or terminat- 
ed, and that it does not require, in case of a running contract of this 
kind, where the work is done from day to day, that the claim shall be 
severed, and only so much thereof allowed as a lien as falls within 
the period of 90 days prior to the recordation of the claim. 

A decree will be prepared in accordance with thèse rulings of the 
court, confinning the master's report except as modifled by the 
court'» views. 
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UNITED STATES TRUST CO. v. WESTERN CONTRACT CO. ECHOLS 
et al. v. CENTRAL TRUST CO. OF NEW YORK. WESTERN CON- 
TRACT CO. t. KOHOLS et al. BROWN et al. v. WESTERN CON- 
TRACT CO.i 

(Circuit Court of Appeals, Sixth Circuit May 24, 1897.) 

Nos. 445-448. 

L RAILROADS — CONTROLLED LlNES— ADVANCES. 

Wlien one railroad company assumes the management of another, ail 
the earnings of both being deposited in a common fund, froni which ail the 
expenses of both are pald, book entries being made to show how much is 
received from and how much expended for the latter road, the former is 
not a supplier of materials or contracter with the latter, so as to be en- 
titled to a lien upon the property of the latter for the amount expended 
for it, over and above the amount received from it, but any such excess 
is only an advance of money. 

%. Railroad I'oreclosurbs— Interventions — Procédure. 

When an intervening pétition is flled in a f oreclosure suit, assertlng a lien 
superior to that of the mortgage, it is not error, if the lntervener is found 
to hâve no lien, to dismiss the pétition without awarding bina a money 
Judgment 

S. RAILROADS — CONTEOLLED LlNES — GUARANTIES AND ADVANCES. 

The W T . Co., which held a large amount of the stock and bonds of the 
V. Ry. Co., entered into a contract with the C. Ry. Co. by which it was 
agreed that the W. Co. should délirer to the C. Oo. 60 per cent, of the stock 
of the V. Oo., which was at once to be deposited with a trustée to secure 
the performance of the agreement, and to be retumed to the W. Co. on 
nonperformance; and the C Co. agreed to guaranty for seven years the 
principal and interest of the V. Co. bonds. The W. Co. guarantied that the 
floating debt and Car Trust obligations of the V. Co. should not exceed 
certain sums, and provided for the payment of thèse debts by deposit- 
lng with a trustée like sums In bonds, which might be sold by the 
C. Co., and used to pay the V. Co.'s debts or reimburse the C. Co. 
for any moneys advanced for that purpose. The stock and bonds were 
deposited, and the C. Co. continued to pay the interest on the V. Co. 
bonds, under its guaranty, for some years, but before the expiration 
of the seven years the C. Co. passed into the hands of receivers, and 
ceased paylng, whereupon the W. Co. demanded and received back 
the stock of the V. Co. Subsequently the receivers of the C. Co. as- 
serted a claim against the bonds deposited as security for the floating debt 
and Car Trust obligations of the V. Co., due at the time of the contract, 
for the amounts of the V. Co.'s earnings after the contract which had been 
applied to the payment of thèse debts. Eelâ that, as the use of the earn- 
ings of the V. Co. to pay its old floating debt had increased the amount 
which the C. Co. had been obliged to pay under its guaranty of the interest 
on the bonds, it was équivalent to an advance by the C. Co. equal to the 
amount of earnings so applied for the payment of such debts, and, as such, 
secured by, and entitled to be paid out of, the proceeds of the bonds de- 
posited by the W. Co. 

4. Same— Set-Off or Coonterclaim. 

Helâ, further, that if the W. Co. had a claim against the C Oo. for breach 
of its guaranty of the interest on the bonds, the fact that such claim would 
be in personam, while that of the C. Co. against the bonds was in rem, 
would not prevent the two claims being set off against each other in equity. 

5. Same— Cancellation of Gtjarantt Contract. 

BeU, further, however, that the retaking by the W. Co. of the stock de- 
livered by it and deposited to secure the agreement was a cancellation, as 
to the bonds held by it, of the C. Co.'s contract of guaranty, so far as the 
same retnained still executory, and accordingly the W. Co. had i»o claim 
against the 0. Co. for breach of Its guaranty. 

» Rehearing denied July 6, 1897. 
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6. Same— Leases— Aoency. 

Held, further, that a lessee from the C. Co. of its railroad System which 
had paid Car Trust obligations of the V. Co., did so not as a volunteer, but 
as the agent of the C. Co., and, having acquired the debt so arising in 
favor of the C. Co., was entitled also to the security attaching to it, and 
accordingly to be reimbursed out of the bonds deposited by the W. Co. to 
secure the car trust obligations of the V. Co. 

7. Sepaeate Appeals— Waivek op Citations — Appearances. 

Four appeals were taken by différent parties from the same decree. Ail 
parties to the suit, by a single instrument, waived citations on "ail the 
appeals." The record was made up as on one appeal. Held, that ail par- 
ties to the suit appeared as parties to ail the appeals, though the appeal 
bond on one appeal ran to one party only. 

Appeals from the Circuit Court of the United States for the District 
of Kentucky. 

Thèse are four appeals from a decree of the circuit court for the district of 
Kentucky adjudging the priority of the liens of the various appellants and the 
Central Trust Company, one of the appellees, upon the entire property of the 
Ohio Valley Railroad Company which was being foreclosed under a mortgage 
issued by it to the Central Trust Company to secure a large number of bonds, 
and also the priority of the liens on certain of thèse bonds deposited with the 
Columbia Finance & Trust Company under a contract made between the 
Western Contract Company, a party to thèse appeals, and the Ohesapeake, 
Ohio & Southwestern Railway Company, represented in thèse appeals by St. 
John Boyle, its receiver. The Ohio Valley Railroad Company (hereafter ealled 
the "Valley Company") owned a railroad rnnning originally from Evansville. 
Ind., through Henderson, Ky., to Preston, where it intersected the railroad of 
the Ohesapeake, Ohio & Southwestern Railway Company. Subsequently the 
Ohio Valley Railroad was extended through "Preston about 12 miles to Hop- 
kinsville, a point on the Louisville & Nasbville Railroad. This extension, 
which plays some part in the Issues of the case, was known as the "Hopkins- 
ville Extension." The Ohesapeake, Ohio & Southwestern Company (hereafter 
ealled the "Ohesapeake Company") owned and operated a Une of railroad 
from Memphis to Louisville. The Western Contract Company (hereafter ealled 
the "Contract Company") was a construction company which built part of the 
Ohio Valley Railroad extending from Evansville to Preston, and became there- 
by the owner of a large majority of Its stock and its bonds. In arder to enable 
It to dispose of the bonds held by it, it entered into a contract with the Ohesa- 
peake Company by which, in considération of receiving a majority of the 
stock in the Valley Company from the Contract Company, the Ohesapeake 
Company agreed to guaranty ail the bonds theretofore issued by the Valley 
Company. That contract, upon which turns ail but one of the important ques- 
tions in this case, was executed on the 6th of March, 1891, and was as fol- 
io ws: 

"Agreement made and entered into the sixth day of March, 1891, by and 
between the Western Contract Company of Louisville, Kentucky, a corporation 
created, organized, and existing under the laws of the state of Kentucky, here- 
inafter ealled the 'Contract Company,' of the flrst part, and the Ohesapeake. 
Ohio & Southwestern Railroad Company, a corporation created, organized, 
and existing under the laws of the states of Kentucky and Tennessee, herein- 
after ealled the 'Railroad Company,' of the second part. Whereas, the Ohio 
Valley Railway Company is a corporation of the state of Kentucky having a 
capital stock of two million one hundred and sixty-two thousand six huudred 
dollars ($2,162,600), and no more, and, in addition to its existing floating in- 
debtedness and liabilities, being liable for the following, and no other, debts,— 
that is to say: (1) A bonded lndebtedness to an amount not exceeding two 
million one hundred and sixty-two thousand and six hundred ($2,162,600) with 
interest thereon from January 1, 1891, represented by its flrst mortgage five 
per cent, forty-year gold bonds, and its gênerai Consolidated and flrst mort- 
gage five per cent, fifty-year gold bonds now outstanding; (2) Car Trust obli- 
gations to the amount of eighty-eight thousand eight hundred and five and 
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«Vioo dollars ($88,805.64); and (3) real-estate notes to the amount of fourteen 
thousand dollars ($14,000), glven in payment for real esta te purchased in Hen- 
derson, Kentucky, to seeure approaches to the Henderson bridge and for ter- 
minais. And whereas, the Contract Company is the holder of upwards of 
sixty per cent of the capital stock of said Ohio Valley Eailway Company, and 
is interested in and desirous of procuring a guaranty of the payaient of thp 
principal and interest of said gênerai Consolidated and first mortgage bonds of 
the Ohio Valley Eailroad Company. And whereas, it has been agreed between 
the parties hereto as hereinafter expressed: Now, therefore, this agreement 
witnesseth that the parties hereto, in considération of the premises and of the 
mutual undertakings, covenants, and agreements hereinafter contained, hâve 
undertaken, covenanted, and agreed, and do hereby undertake, ce-venant, and 
agrée, to and with each other as follows; that is to say: 

"First. The Contract Company on or before the first day of April, 1891, will 
deliver to the Railroad Company, party of the second part hereto (to be simul- 
taneously deposited by the Railroad Company with a trustée as hereinafter 
provided), sixty per cent, of ail outstanding capital stock of the Ohio Valley 
Rallway Company (the same being full-paid stock), and will cause to be deliv- 
ered to the Ohio Valley Eailway Company the control of the charter of the 
Evansville Bridge Company, and will give to the Eailroad Company a guar- 
anty satisfactory to it, that ail lndebtedness and liabilities of said Ohio Val- 
ley Rallway Company whieh hâve accrued or may accrue up to the time of 
the delivery and deposit of stock and bonds under this article of this agrée 
ment (including accrued, though unmatured, interest on ail obligations and lia- 
bilities, and including ail claims for right of way or compensation therefor, or 
land damages or damages for construction or opération of its railroad), except- 
ing only the bonded indebtedness, not exceeding $2,162,600, above referred to, 
and the interest from January 1, 1891, thereon, and the said real-estate notes 
for $14,000 and unpaid interest thereon, and the face value of the said Car 
Trust obligations of said Ohio Valley Railway Company, shall not exceevi tho 
sum of thirty thousand dollars, and that any excess thereof above that sum 
shall be paid by the Contract Company, and will deposit with the trustée here- 
inafter named gênerai Consolidated and first mortgage five per cent, fifty-year 
bonds of the Ohio Valley Railway Company (forming part of the bonds above 
referred to) to the amount at their par value of the face value of such Car 
Trust obligations, which bonds, and the interest thereon, and the proceeds 
thereof are to be held as security for, and applied In discharge of, the amount 
due upon such Car Trust obligations, and will also deposit with said trustée 
thirty thousand dollars par value of such gênerai Consolidated and first mort- 
gage five per cent, fifty-year bonds, which bonds and the interest thereon and 
the proceeds thereof are to be held as security for and applied in discharge of 
the indebtedness and liabilities of said Ohio Valley Railway Company other 
than the Car Trust obligations and real-estate notes above referred to. The 
said railroad company is to be entitled to sell and dispose of the gênerai Con- 
solidated and first mortgage bonds of the Ohio Valley Railway Company so 
deposited as security for payment of such Car Trust obligations and such 
indebtedness and liabilities at such priées not less than 90 per cent, of their 
par value, and upon such terms as it may from time to time détermine, the 
proceeds of such bonds, simuitaneously with the delivery thereof hy said trustée 
to the purchaser, to be deposited with the said trustée, but subject to be drawn 
against by the Ohio Valley Railway Company for payment of the amount from 
time to time due on such Car Trust obligations, or such indebtedness or lia- 
bilities, or for repayments of amounts paid on account of such Car Trust obliga- 
tions or such indebtedness or liabilities. 

"Second. Upon the performance on the part of the Contract Company of the 
obligations hereinbefore in article first hereof expressed, the said Railroad 
Company will, under and in pursuance of adéquate statutory authority and 
of suffieient resolutions of the stockholders and directors, guaranty the pay- 
ment of the principal and interest accruing subsequently to January 1, 3891, 
of the gênerai Consolidated and first mortgage fifty-year five per cent, gold 
bonds of the said Ohio Valley Railway Company to the amount at their par 
value of $2,162,600, hereinbefore referred to, such guaranty to be indorsed on 
each bond in the folio wing words and figures; that is to say: 'For valuabla 
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considération, the Chesapeake, Ohlo & Southwestern Railroad Company hereby 
guaranties the punetual payment of the principal of and interest accruing sub- 
sequently to January 1, 1891, on the within bond. In witness whereof the 
said Chesapeake, Ohio & Southwestern Kailroad Company has caused its cor- 
porate seal to be hereunto afflxed and attested by its secretary, and thèse 

présents to be signed by its président or vice président, this day of , 

1891." And the said Kailroad Company has undertaken and agreed, and here- 
by undertakes and agrées, that simultaneously with its receipt of said sixty 
per cent, of such stock of the Ohio Valley Eailway Company it will deposit 
the same with the trustée hereinafter named as security for the fulfillment for 
the period of seven years from the exécution of such guaranty of its obligations 
thereunder, subject to the provision that, in case during such period it shall 
fail to fulfill its obligations under such guaranty, upon demand made upon said 
Eailroad Company at its office In the city of New York by the trustée of the 
mortgage securing such gênerai Consolidated and first mortgage bonds, said 
deposited stock shall, upon demand, sustained by the affldavit of the président 
or vice président of the trustée of such mortgage that such demand has been 
made upon said Railroad Company as hereinbefore required, be delivered by 
said trustée to said Contract Company; but that unless or untll it shall so 
fail to fulfill its obligations such deposited stock shall stand on the books of 
the Ohio Valley Eailway Company in the name of the said Chesapeake, Ohio 
& Southwestern Kailroad Company, or the names of its appointées, and it 
and they shall be deemed the légal owners thereof, and be entitled to vote 
thereon, and exercise the rights and powers of stockholders in respect thereof. 
At the expiration of seven years from the exécution of such guaranty, if the 
obligations of the Eailroad Company during such period thereunder shall hâve 
been fulfilled, such deposited stock shall, by said trustée, be redelivered to 
said Eailroad Company. 

"Third. Earnings from trafflc shall be apportioned between the Ohio Valley 
Eailway and the Chesapeake, Ohio & Southwestern Eailroad as if they were 
operated as separate roads, and substantially on the same basis as now in 
use, and the gênerai expenses common to the opération of said lines shall be 
prorated on a mileage basis. The Ohio Valley Eailway Company shall be main- 
tained as a separate organization. AU improvements and betterments shall be 
held as its separate property, and ail rolling stock purchased for it shall be 
properly marked as its property. 

"Fourth. The depositary trustée under this agreement shall be the Columbla 
Finance & Trust Company of Louisville, Kentucky, or such other trust Com- 
pany as may be agreed upon by the parties hereto. 

"Fifth. This contract is signed subject to the approval of the respective 
boards. 

"In witness whereof the parties hereto hâve caused their respective corporate 
seals to be hereunto afflxed and attested by their respective secretaries, and 
thèse présents to be signed by their respective présidents or vice présidents, the 
day and year first above written. 

"[Signed] Western Contract Company, by Samuel S. Brown. 

"[Signed] Chesapeake, Ohio & Southwestern Railroad Co., 

By C. P. Huntington, Pt." 

The above was accompanied by a supplementary agreement as follows: 

"Eeferring to contract between the Western Contract Company and the 
Chesapeake, Ohio & Southwestern Eailroad Company, executed and exchanged 
to-day, it is understood that the Chesapeake, Ohio & Southwestern Railroad 
Company is to designate the président and four directors of the Ohio Valley 
Eailway Company, and that Capt. S. S. Brown is to remain as vice président 
and director, and is to designate two other directors of the company. 
"Mardi 6, 1891. 

"[Signed] C. P. Huntington, Pt. 

"[Signed] Samuel S. Brown." 

The stock was transferred in accordance with the contract and was deposited 
with the Columbia Finance & Trust Company, of Louisville. Dr. P. G. Kelsey 
was président of the Valley Company at the time of the exécution of this con- 
tract. He remained its président until late in the summer or early in the fail 
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of 1891, and while he was président the earnings of the Valley Company were 
kept in a fund separate from that of the Clesapeake Company or its lessee. 
The Chesapeake Company had leased its road running from Memphis to Louis- 
ville to the Newport News & Mississippi Valley Company (hereafter called the 
"Newport News Company"), a corporation of Connecticut, organized to man- 
age railroads for other companies. The lease by the Chesapeake Company to 
the Newport News Company provided a rental of $5,000 a year to be paid by 
the Newport News Company to the Chesapeake Company for the purpose as 
stated in the lease of sustalning the organization of the Chesapeake Company. 
The lease provided that the Newport News Company should take charge of ail 
the cash, accounts payable, and choses in action of the Chesapeake Company 
of whatever kind, and should operate its main road and ail its branches; that 
out of the net earnings and income of the railroad the Newport News Company 
should pay the operating expenses, taxes, assessments, insurance, should keep 
the road and equipment in proper repair, and should apply the net earnings 
to the payment of the interest on certain bonds of the lessor company and its 
grantors. The lease provided that, if there was any balance left after such 
payments, and that balance should exceed the amount of 6 per cent, per annum 
par value of the capital stock of the lessor company, the lessee company might 
retain to itself for its own use this excess. The lease further provided that, 
if anything was left out of the income after the payment of interest on cer- 
tain bonds, and there should be any sum owing from the party of fhe flrst 
part to the party of the second part "in respect to advances or payments made 
for any expenses of its business or affaire, or for or in respect of any other 
sums which may hâve been lawfully advanced by the lessee to or for the 
party of the flrst part," the party of the second part should be entitled to retain 
and pay to itself whatever might be owing to it from the party of the flrst 
part "for or in respect of any of the causes and matters or considérations afore- 
said, including any interest which may be due and owing from the party of 
the first part to the party of the second part thereon." From November, 1891, 
until the lst of July, 1893, the management and officers of the Chesapeake 
Company, the Newport News Company, and the Valley Company were prac- 
tically the same. A good deal of money was expended in the repair of the 
Valley road. Both roads were really operated by the Newport News Com- 
pany. Except for a short period, ail the earnings of the Valley Company were 
deposited in the bank account of the Newport News Company, and ail payments 
of every sort for and on account of the Valley Company were made out of 
this gênerai bank account. Accounts were kept on books of the Valley Com- 
pany, on books of the Newport News Company, and on books of the Chesa- 
peake Company, but the only company which received earnings and disbursed 
expenditures was the Newport News Company. Ail repairs that were made 
upon the Valley Company were made by men who were on the pay roll of the 
Newport News Company. AU the supplies and materials were furnished from 
the storehouse of the Newport News Company. But the salaries and wages 
of those engaged in making and superintending the repairs of the Valley Com- 
pany were in part charged to the Valley Company and in part charged to the 
Newport News Company. The Newport News Company, acting as the agent 
of the Chesapeake Company, charged to the Chesapeake Company at various 
times its expenditures on account of the Valley Company, and, on the other 
hand, credited the Chesapeake Company with the receipts of the earnings from 
the Valley Company, together with the receipts from bonds issued by the 
Valley Company and from subsidies voted to the Valley Company by various 
counties through which its Une was extended. The account of the Newport 
News Company with the Valley Company, and on the books both of the New- 
port News Company and of the Chesapeake Company, was an account current 
in which items of débit and crédit were regularly entered, and a balance struck 
on the 30th of June of each year, and that balance carried forward into the 
next year upon the proper side of the ledger. Upon the 30th of June, 1893, 
the lease of the Newport News Company from the Chesapeake Company was 
canceled by the agreement of the two companies, and thereafter the Chesa- 
peake Company took the place of the Newport News Company in its manage- 
ment of the Valley Company. It should be said that there was neither a lease 
nor any express running arrangement, paroi or in writing, between the Valley 
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Company and the Newport News Company, nor between the Valley Company 
and the Chesapeake Company, but because the latter company owned a ma- 
jority of the stock, and elected the board of directors and officers, the majority 
of whom were the same as those of the Newport News Company and of the 
Chesapeake Company, the management was the same, and the opérations of 
the two roads were kept separate only by proper charges upon tbe books. In 
February, 1894, when both the Chesapeake Company and the Valley Company 
went into the hands of receivers, there was due, accordlng to the books and 
accounts, from the Valley Company to the Chesapeake Company the sum ot 
$160,252.86. This indebtedness was made up by a charge against the Val- 
ley Company of interest upon the bonds of the Valley Company paid by the 
Chesapeake Company, amounting to $216,200, and an expenditure for the 
construction of the Hopkinsville Extension of $192.689.85. To pay this 
amount, the Chesapeake Company received from the sale of bonds of the Val- 
ley Company $174,000, and from subscriptions $133,009.80, leaving a balance 
due and unpaid of $101,190.20, which represented the advances on account of 
the Valley Company by the Chesapeake Company for purposes other than the 
payment of operating expenses. In addition to this sum, the Chesapeake 
Company also paid out in operating expenses and repairs over and above the 
earnings received from the Valley Company the sum of $59,062.66. It was 
contended in the circuit court by the receiver of the Chesapeake Company 
that he had the right so to arrange the account between the two companles 
as to apply ail the payments made to those débits for which the company 
could not hâve a lien, and to leave as unpaid the expenses for operating the 
Valley Company, and the repairs, so as to give a lien prior to the mortgage 
debt upon the Ohio Valley Company's road, both in equity and under the 
following statute of Kentucky: 

"Section 1. When the property or effects of any railroad company, or of any 
owner or operator of any rolling mill, foundry, or other manufacturing estab- 
lishment, whether incorporated or not, shall be assigned for the benefit of 
creditors, or shall corne into the hands of any exécuter, administrator, commis- 
sioner, receiver of a court, trustée, or assignée, for the benefit of creditors, or 
shall in anywise come to be distributed among creditors, whether by opération 
of law, or by the act of such company, owner or operator, the employés of 
such company, owner or operator in such business, and the persons who shall 
hâve supplied materials or supplies for the carrying on of such business, shall 
hâve a lien upon so much of such property and effects as may hâve been em- 
barked in such business, and ail the accessories connected therewith, including 
the interest of such company, owner or operator in the real estate used in car- 
rying on such business. 

"Sec. 2. The said lien shall be superior to the lien of any mortgage or other 
encumbrance heretofore or hereafter created, and shall be for the whole amount 
due such employés as such, or due for such materials or supplies: provided, 
that no président or other chief oflicer, nor any director or stockholder of any 
such company, shall be deemed an employé within the meaning of this act." 

Gen. St. Ky. (Ed. 1888) c. 70, art. 3, p. 877. : 

This claim was set up in the intervening pétition filed by the then receivers 
of the Chesapeake Company, to which the Trust Company, the trustée of the 
mortgage bondholders, was made a party. The intervening pétition prayed 
for a money decree for the amount of the indebtedness against the Valley 
Company as well as the enforcement of a lien prior to the mortgage. Judge 
Barr, sitting at the circuit, held that the circumstanees of the indebtedness 
were such that the Chesapeake Company acquired no lien upon the property 
of the Valley Company, and refused to allow a money decree for the amount 
shown to be due. From the decrees of the circuit court embodying thèse rul- 
ings, the now sole receiver, St. John Boyle, appeals. 

The other questions in the case arose upon the construction of the contract 
»f March 6, 1891. The receivers of the Chesapeake Company, by their inter- 
vening pétition, made the Western Contract Company and the Valley Com- 
pany parties, and the controversy as between the receivers and the Contract 
Company was over the 116 bonds which were deposited with the Columbia 
Finance & Trust Company in accordance with that contact; 30 of them to 
pay the floating debt of the Valley Company, and 86 of them to pay the Car 
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Trust obligations of the Valley Company. The clalm of the receivers on thls 
point was that about $10,000 was expended In paying prior debts of the road 
contracted and owlng Aprll 1, 1891, and $24,462 In paying Car Trust obliga- 
tions, ail out of the subséquent earnings of the Ohio Valley road; and that as 
thèse earnings, if not so diverted, would bave been avallable to assist the 
Chesapeake Company In meeting the interest due on the Valley bonds, which 
the Chesapeake Company paid, the receivers of the latter company were en- 
titled to hâve part of their debt thus contracted paid out of the bonds deposited 
by the Contract Company to pay the floating debt and Car Trust obligations 
of the Valley Company. The United States Trust Company, as the assignée 
In the trust deed of the Newport News Company, flled its intervening pétition 
against the Contract Company seeking to appropriate the 86 bonds deposited 
onder the contract of March 6, 1891, to repay the $49,898.83 paid by the New- 
port News Company to take up additional Car Trust obligations of the Valley 
Company. Thèse payments, it appears from the évidence, were never charged 
by the Newport News Company against the Chesapeake Company upon the 
books of elther company, but they were made at the request and on account of 
the latter company. Another intervening pétition was filed by Samuel S. 
Brown, Arthur Cary, Jordan Giles, P. G. Kelsey, and the Ohio Valley Coal & 
Mining Company, insisting that, if the receivers of the Chesapeake Company 
were entitled to appropriate the 30 bonds deposited under the contract of Marcb 
6, 1891, to meet the floating debt of the Valley Company, they, as owners of 
much of that debt, were also entitled to share in the proceeds of those bonds. 
The Contract Company flled answers to thèse intervening pétitions in which 
lt denied the right of any of the claimants to use the bonds deposited under 
the contract of March 6, 1891, for the purposes proposed. Against the receivers 
of the Chesapeake Company the Contract Company pleaded a set-off arising out 
of the failure of that company to fulflll its guaranty under the contract of 
March 6, 1891. It appears from the évidence that the Chesapeake Company 
fulfilled Its guaranty of the bonds of the Valley Company upon ail payments 
of interest due until the one of January 1, 1894, became due when it defaulted. 
Upon an intervening pétition shortly thereafter filed by the Contract Company 
in the creditors' suit in which receivers were appointed for the Chesapeake Com- 
pany, the Contract Company prayed for an order of the court requiring the re- 
ceivers to consent and direct that the trustée under the contract of March 6, 
1891, deliver back to the Contract Company the majority of the stock of the 
Valley Company In accordance therewith. The court granted the prayer of 
the pétition, and directed the receivers to consent to the redelivering of the 
stock, and the trustée, the Columbia Finance & Trust Company, did deliver the 
same back to the Contract Company early in 1894. In order more definitely 
to fix the facts concerning payments made on the old debts of the Valley Com- 
pany paid out of its earnings after April 1, 1891, and also by the Newport News 
and the Chesapeake Companies, the circuit court referred the case to a master 
for answers to certain questions. The report of the master upon thèse ques- 
tions is as follows: 

"Thls action has been referred to me as spécial commissioner to ascertain 
and Teport to the court: 

"First. What is the amount of any debts due by the Ohio Valley Railway 
Company on April 1, 1891, which since that date hâve been discharged out of 
Its earnings since that date, and what is the amount of any such debt which 
has been paid by the Newport News & Mississippi Valley Company for the 
beneflt of the Chesapeake, Ohio & Southwestern Railroad Company. 

"Second. Wbat, if any, Car Trust notes of the Ohio Valley Railway Com- 
pany, existing on the lst of April, 1891, hâve since that time been paid out of 
its subsequently accruing earnings, or by the Chesapeake, Ohio & Southwestern 
Eailroad Company, or by the Newport News & Mississippi Valley Company, 
or in any other way. 

"Third. What debts are still outstanding which were owlng by the Ohio Val- 
ley Railway Company April 1, 1891, and who owns and holds such debts. 

"Fourth. What is the amount of the fund in the hands of the Columbia 
Finance & Trust Company, deposited by the Western Contract Company, either 
In bonds or in money. 

"Fifth. What is the amount c-f bonds held by the Western Contract Com- 
pany over and above the 116 bonds deposited by lt with the Columbia Finança 
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& Trust Company, and what amount of interest Is stlll due and unpaid on 
such bonds. * * * 

"(1) Under the flrst clause of said order of référence, I flnd the following 
facts: The amount of debts due by the Ohio Valley Railway on April 1, 1891, 
was $51,457.85. Of this amount the following hâve been paid: 

Mechanlcal wages $ 802 57 

Audited vouchers 2,561 94 

L. & N. K. R. track rental 798 00 

Bills payable, O. V. 0. & M. Co 4,500 00 

Indlvlduals and companies 1,370 62 

Total $10,039 13 

"It Is contended on the one side that ail of thèse payments should hâve been 
made out of the company's resources other than its earnings. Thèse alleged 
resources were as follows: 

Resources. 

U. S. P. O. dept $ 283 58 

Accounts receivable 461 22 

Company's agents 327 25 

Evansvllle Bridge Co 10 25 

Stone quarry 1,600 00 

Sundry r'ds. for pro of claims paid 2,482 91 

Jas. F. Clay 710 00 

TJnclaimed f 't transportation chgs 35 28 

Southern extension acct 12,452 37 



$18,362 86 

"But It Is claimed on the other hand that two items of said alleged resources, 
whieh constitute more than two-thirds of the whole amount, were not, and 
could not hâve been, applied to the payment of said debts. Thèse two items 
were: 

The stone quarry $ 1,600 00 

The Southern extension acct 12,452 37 

Total $14,052 37 

"As to the flrst item, Dr. Kelsey testifles that the Ohio Valley Company had, 
prlor to April 1, 1891, purchased. the stone quarry, and paid therefor the sum 
of $1,600; that it was thought more economical to buy the quarry than to pay 
a royalty for rock to make ballast, as they had been doing theretofore. The 
company seems to hâve treated the quarry as so much ballast on hand, and for 
this reason included it among its resources, but the witnesses do not state 
there was any agreement that it should be invoiced in this way. Doubtless 
the net earnings of the road were increased to the extent that the company 
was relieved of the royalty it would hâve otherwise been compelled to pay 
for rock; but there is no testimony as to what the royalties would hâve been, 
nor as to how much of the quarry bas been exhausted. 

"As to the other item, 'The Southern Extension Acct.,' the following facts are 
established by the testimony: The Ohio Valley Company, contemplating an 
extension of its line south to Hopkinsville and Clarksville, had, prior to April 1, 
1891, caused surveys, maps, profiles, etc., to be made and secured, and some 
contracts for right of way, at a cost of $12,452.37, which had been entered 
on the books as an asset. Dr. Kelsey testifles that in making this contract 
wlth the C, O. & S. W., Its représentative, Mr. Huntington, was asked to 
allow this item to be placed on the same footing with material on hand, which 
was to be charged to the new organization at its Invoice priée. To this Mr. 
Huntington objected, saying they would not pay for thèse things until the 
subsidies which the company expected to receive for the extension were real- 
ized. Upon cross-examination the witness says no' other agreement than this 
was ever made with Mr. Huntington. The witness does not state that any of 
the subsidies were ever collected. We submit to the court whether, under this 
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testimony, elther of those two items was available for the payment of liabili- 
ties. If they were available, then tlie resources were sufficient to pay the lia- 
bilities that were canceled, amounting to $10,039.13, and leave a surplus of 
$8,323.73. But, if they were not available, then there remained only $4,310.49 
of the resources that could hâve been applied to the debts, leaving $5,726.61 
as the sum paid out of the earnings of the Ohio Valley Railway after April 1, 
1891. I further flnd that the Newport News & Mississippi Valley paid of suoli 
debts the sum of $2,937.70, of which the sum of $1,089.08 was paid out of the 
assets of the Ohio Valley, leaving a balance of $1,848.62 paid by the Newport 
News & Mississippi Valley for the benefit of the 0., O. & S. W. I further find 
that the C, O. & S. W. paid of said debts the sum of $77.99. 

"(2) Under the second clause of said order I find that of the Oar Trust notes 
of the Ohio Valley Eailway Company existing on April 1, 1891, there hâve since 
that time been paid out of its subsequently accruing earnings the following 
sums: 

Notes maturing on April 1, 1891 $ 3,203 72 

May 4.218 39 

June 3,203 72 

Jllly 3,203 72 

August 2,189 05 

September 3,203 72 

October 5,240 26 

Making a total of $24,462 58 

"I further find that the Newport News & Mississippi Valley has paid Car 
Trust notes of the Ohio Valley Railway Company that existed on April 1, 1891, 
amounting to $49,898.83. 

"(3) Under the third clause of said order, I find that the following debts of 
the Ohio Valley Railway Company owing April 1, 1891, are still outstanding, 
and are owned and held by the following parties, viz. : 

To Arthur Cary $4,500 00 

To Jordan Giles 953 11 

To P. G. Kelsey 3,438 13 

To S. S. Brown, as owner of steamer Campbell 23,574 98 

To Ohio Valley Coal & Mining Co 8,952 50 

Making a total of $41,418 72 

"(4) Under the fourth clause of said order, I find that the account of the 
Columbia Finance & Trust Company for the bonds deposited with it by the 
Western Contract Co. stands as follows: Bonds on hand of the O. V. R. Co„ 
numbered from 1,849 to 1,964, inclusive, being 116 bonds, of the face value of 
$116,000. Five sets of coupons collected, amounting to $14,500; out of which 
collections it has paid the following expenses: 

Expressage on bonds, &c $ 101 10 

Counsel fées In C, O. & S. W. case 50 00 

Counsel fées in this case 100 00 

$ 251 10 
Leaving cash balance on hand 14,248 90 

"(5) Under the fifth clause of said order, I find that the Western Contract 
Company holds 480 of the bonds of the Ohio Valley Company, amounting to 
$480,000, without including 116 bonds deposited with the Columbia Finance & 
Trust Company, ail of which are indorsed by the C. O. & S. W. according to 
its contract. Since the coupons which fell due July 1, 1893, no interest has 
been paid on thèse bonds." 

The circuit court held that the Chesapeake Company and its successors, the 
receivers, would hâve been entitled to resort to the bonds deposited under the 
contract of March 6, 1891, to the extent, if any, to which earnings of the Val- 
ley Company after April 1, 1891, had been used to pay the floating indebted- 
ness of the Valley Company, but that really there was no diversion of earnings 
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for this purpose because the old management of the Valley Company had on 
hand and delivered over to the Newport News Company, when, as agent for 
the Ohesapeake Company, lt assumed the management of the Valley Company, 
enough "quick" assets, easily reducible to money, to pay the entire floating 
Indebtedness. The court further held that as to the $24,462 of earnings" di- 
verted to pay Car Trust notes the Chesapeake Company and its receivers were 
entitled to apply In repayment thereof such number of the bonds deposited as, 
at 90 per cent, of their face value, would be required to satisfy and pay th» 
amount thus dlverted f rom the Valley Company, together with the Interest 
paid on such bonds, and held In cash by the trustée. The court refused to 
allow the set-off claimed by the Contract Company for the default In the guar- 
anty of Interest by the Chesapeake Company on two grounds: First, that the 
set-off could not be granted In equlty where the debt set on* was a debft In 
personam and that against whlch lt was to be set off was a debt In r«m; and, 
second, that the taklng back of the majority of stock, whlch was the gênerai 
considération for the guaranty, canceled and destroyed, as between the Con- 
tract Company and the Chesapeake Company, any obligation on the part of 
the latter to fulflll the guaranty. TJpon the intervening pétition of the United 
States Trust Company, the court held that in paying the Car Trust obligations 
the Newport News Company was a volunteer, and could not be subrogated to 
the rlghts of the Chesapeake Company under the contract of Marclf 6, 1891, 
and, therefore, had no interest In the deposited bonds. With référence to the 
Intervening pétition of Brown and others, the court held that the contract of 
March 6, 1891, did not inure to their beneflt, and that they could not take 
advantage of the bonds deposited thereunder. The decree appealed from em- 
bodied the rulings of the court above stated by appropriate flndings and orders. 

Humphrey & Davie, for Western Contract Co. and Ohio Valley 
By. Co. 

Edward W. Sheldoi and W. O. Harris, for United States Trust Co. 

Helm & Bruce and Grubbs & Morancy, for receivers of C, O. & S. 
W. R. Co. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Jùdge. 

TAFT, Circuit Judge (after stating the facts as above). The de- 
cree of the circuit court in dismissing the intervening pétition of the 
receivers of the Chesapeake Company, in so far as it sought a lien 
on either statutory or équitable grounds for their claim against the 
Valley Company prior to that of the mortgage bonds on the corpus 
of the Ohio Valley Railroad, was clearly right. The Chesapeake 
Company was not the supplier of materials or a contractor. By its 
agent and lessee, the Newport News Company, it assumed the opér- 
ation of the railroad of the Valley Company. Ail the. earnings of 
the Valley Company and of the Newport News Company were de- 
posited in a common fund, which, for convenience, was designated 
as the bank account of the latter company. Out of this common 
fund wages were paid and supplies were purchased generally in the 
name of the Newport News Company, but really for the beneflt of 
both. By proper charges upon the books, it was made to appear how 
much more money out of the common fund was devoted to the opéra- 
tion of the Valley road than was received from its opération, and the 
balance struck doubtless correctly showed the amount due from the 
Valley Company to the Chesapeake Company, but the balance shown 
was not really for supplies and labor furnished, but was for money 
advanced, and for that no lien exista either by the Keatucky stat- 
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ute, or on principles of equity. The case at bar is in this respect very 
much like that of Morgan's L. & T. B. & S. S. Co. v. Texas Cent. Ky. 
Co., 137 U. S. 171, 11 Sup. Ct. 61. In that case the complainant was 
the assignée, of a large claim of the Houston Company against the 
Texas Central Company, and the bill was flled to establish the pri- 
ority of the claim as a lien on the railroad of the Texas Company 
over that of the two mortgages on the ground that the claim arose 
for supplies and labor furnished to the Texas Company. One para- 
graph of the opinion of the Chief Justice in delivering the judgment 
of the court shows clearly the likeness of the case to that at the bar, 
and the true ground for denying the lien sought. After referring to 
Fosdick v. Schall, 99 U. S. 235, and subséquent authorities upon 
the question of équitable liens for supplies, the chief justice said : 

"In the light of thèse décisions, the inquiry before us is whether thèse bond- 
holders are to be postponed in respect to the proceeds of the sale of the corpus 
of the property upon which their lien is flrst and paramount, to this claim of 
the Houston Company, upon the ground of the particular application of thèse 
moneys. or that they supplied a diversion by the offleers of the Texas Company 
equitably binding as such upon the bondholders. Now, if thèse advances were 
made generally, as needed by the Texas Company, lt matters not whether they 
were devoted to the payment of running expenses or not. The relation of 
debtor and créditer existed, and no equity could arise In favor of the créditer 
as against other creditors holding security prior in time, by reason of the volun- 
tary application, the debtor might make of the money borrowed. We repeat 
that, so far as appears, the money advanced to one road by the other was 
simply a loan. The account between the companies was a running account, 
and the balance was only a balance for cash advances made from time te time. 
Moneys received from the opération of the Texas road and moneys received from 
the Houston Company ail went into a eommon fund, from which payments 
were made for expenses, taxes, and so on. It is also shown that the Texas 
Company and the Houston Company had the same fiscal agent in New York, 
who paid the coupons of both; that the management of the Texas Company 
was, during its entire existence, in the hands of the same offleers and directors 
who managed the Houston Company; that thèse offleers derived their com- 
pensation from the Houston Company; that ail receipts from the Texas Com- 
pany were first received by the Houston Company, and then transferred on 
the books to the treasurer of both companies as treasurer of the Texas Com- 
pany; that whenever there was a déficit of funds on the part of the Texas 
Company, such déficit was made up by thé Houston Company; and that the 
latter eompany received and disbursed everything. Under such clrcumstances 
it cannot bé maintained, against the first mortgage bondholders, that a balance 
of such a running account of Ave years' duration represents money so applied 
to the current expenses of the road, or so diverted therefrom to the payment 
of interest on the bonds, as to carry with it a superior equity for repayaient." 

The case cannot be distinguished from the one at bar. The decree 
of the circuit court in this regard is affîrmed. 

We think that no error can be predicated on the failure of the 
circuit court to enter a decree for money in favor of the receivers 
of the Chesapeake Company against the Valley Company. The main 
action was the foreclosure of a mortgage, and the intervening péti- 
tion of the receivers was allowed to be flled because it asserted a 
lien on the property of the railroad prior in right to that of the f ore- 
closing mortgagee. If they had no lien, the receivers were entitled 
to no relief whatever. There is little or no analogy between this 
case and that in which a foreclosing mortgagee is allowed a judgment 
for the deficiency on his claim after the application to his debt of 
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the proceeds of the sale of the mortgaged property. In such a case, 
a court of equity acquires jurisdiction by reason of the necessity for 
the foreclosure proceedings, and the judgment for the deflciency is 
a mère incident, necessary to a complète adjustment of the rights 
of the parties. Until especially conferred by one of the equity rules, 
a fédéral court of equity had no power to enter judgment for a de- 
flciency, even in case of a foreclosure. In the case at bar, there is 
found to be no lien at ail, and there is, therefore, no deflciency of 
assets in the sensé in which that term is understood in a foreclosure 
suit. If a decree had been rendered for money only, it would seem 
that the court's jurisdiction to render the decree could hardly hâve 
been sustained, because the right to a trial by jury upon such an issue 
would thus hâve been denied to the debtor company. Without decid- 
ing more, however, we hold that it was at least within the discrétion 
of the circuit court, after flnding that the receivers of the Chesapeake 
Company were not entitled to a lien for their claim, to décline to enter 
a decree for money only. 

We corne now to consider the second count of the intervening 
pétition of thèse receivers. They thereby seek to subject certain 
of the mortgage bonds issued by the Valley Company, and included 
in the foreclosure proceeding which belong to the Contract Com- 
pany, and are on deposit with the Columbia Finance & Trust Com- 
pany, to the satisfaction of a claim made by the receivers against 
the Contract Company under the contract executed March, 1891, 
by and between that company and the Chesapeake Company. Had 
objection been made to the pétition on the ground that it was multi- 
farious, it might hâve presented some difflculty; but no such objec- 
tion was made, and, as the court undoubtedly had jurisdiction of 
both causes of action stated in the pétition, the defect in the pétition, 
if any, was clearly waived, as the circuit court held. The claim of 
the receivers of the Chesapeake Company is based upon the alleged 
diversion of the subséquent earnings of the Ohio Valley road to pay 
its floating debts and its Car Trust obligations incurred prior to the 
making of the contract of March G, 1891. The objections urged to 
this claim are: First, that payments out of the subséquent earnings 
of the Valley road to take up its prior debts could give the Ches- 
apeake Company no right to reimbursement therefor; second, that 
no earnings were used to pay floating debts; and, third, that the 
whole claim is more than set off by the amount due from the Chesa- 
peake Company on its defaulted guaranty of interest. By the con- 
tract of March 6, 1891, the Contract Company delivered to the Ches- 
apeake Company 60 per cent, of the stock of the Valley Company, 
and guarantied that the floating indebtedness of the Valley Com- 
pany should not exceed $30,000, and that the Car Trust debts should 
not excëed $86,000, and provided for the payment of thèse debts 
by depositing with the Columbia Company as trustée bonds equal in 
par value to thèse respective amounts, and stipulated that the Ches- 
apeake Company might sell the bonds at a price equal to and not 
less than 90 per cent, of par, and deposit the proceeds with the 
trustée, to be drawn against by the Valley Company for payment 
of the floating indebtedness of the Car Trust obligations, or for re- 
81 F.— 30 
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payment of amounts paid on account of either the floating or tihe 
Car Trust debt. In considération of this, the Chesapeake Company 
agreed to guaranty the payment, principal and interest, of the Val- 
ley Company's mortgage bonds, aggregating $2,162,600; and f uriner 
agreed to deposit, as security for the performance of this guaranty 
for seven years, the 60 ger cent, of the capital stock of the Valley 
Company with the Columbia Company as trustée, and stipulated 
that in case of default on its guaranty during those seven years the 
trustée should, on demand, délirer back the stock to the Contract 
Company, but that until such default the Chesapeake Company 
should be deemed the owner of the stock; and that, if no default oc- 
curred during the seven years, then, at the expiration thereof, the 
stock should be redelivered by the trustée to the Railroad Company. 
By a third article it was provided that expenses should be prorated 
between the two railroads, the Valley and the Chesapeake, on a 
mileage basis, and that the earnings should be apportioned as if 
the roads were separate. The supplementary contract made provi- 
sion for a représentation of the minority stockholders in the board 
of directors of the Valley Company. 

Looking at this contract in the light of the circumstances and the 
subséquent conduct of the parties, it ia manifest that it was expected 
that the Chesapeake Company, or its agent and lessee, the Newport 
News Company, should operate the Valley road as a part of the 
Chesapeake, Ohio & Southwestern System; that by bookkeeping its 
earnings and expenses should be kept separate from those of the 
Chesapeake road, but that otherwise the roads should be treated 
as if one. It was evidently in the contemplation of the parties that 
the floating debt and the Car Trust notes might hâve to be taken up 
before the bonds were sold, and it was intended that the proceeds 
of the bonds when sold should replace the sums thus expended. 
This is clearly shown by the words "for repayments of amounts paid on 
account of such Car Trust obligations or such indebtedness or lia- 
bilities" used to specify the object to whioh the proceeds of the 
bonds were to be devoted. It was plainly intended that by the use 
of the bonds the indebtedness of the Valley Company should be paid, 
and that its future earnings should not be burdened with such. an 
obligation. The primary advantage to the Chesapeake Company 
in this arrangement was that it rendered more probable the pay- 
ment of the interest on the guaranty bonds, or some part of it, out 
of the earnings of the Valley road, and thus reduced the probable 
burden of the guaranty. The Chesapeake Company had in fact to 
pay a large part of the interest which was paid on the guarantied 
mortgage bonds. Hence it follows that every dollar of the earnings 
of the Valley road after April 1, 1891, used to pay the old floating 
debt of the Car Trust notes increased the amount which the Ches- 
apeake Company had to pay as interest upon the bonds. We fully 
concur with the circuit court, therefore, in the view that the diver- 
sion of the Ohio Valley earnings to pay the old debts of the Com- 
pany was équivalent to a direct advance of that amount out of the 
treasury of the Chesapeake Company, and that if, for such advances, 
the Chesapeake Company would be entitled to repayment out of tha 
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proceeds of the bonds deposited under the contract of March 6, 
1891, then it is equally entitled to reimbursement for a diversion of 
the earnings of the Valley road to the same purposes. And now, 
what is the amount of this diversion? It appears that of the floating 
debt, 110,039.13. was paid by the Valley Company after April 1, 1891. 
It is said this was not paid out of the earnings of the Valley road, 
or by the Chesapeake Company, because there was on hand in pos- 
session of the Valley Company certain resources or "quick assets" 
amounting to f 18,362.62, which were properly applicable to the pay- 
ment of the floating debt. Of thèse so-called resources the $4,310 
was really money in the hands of agents, and like accounts. It is 
not unreasonable to suppose that in treating and referring to the 
floating debt of the Valley Company the parties to the contract in- 
tended that such cash assets should be deducted from the gross 
amount, and that only the net results after the déduction should be 
regarded as the floating debt. At ail events, as thèse assets were 
collected and expended, they may be presumed to hâve been applied 
to the old debts, and tie diversion of the earnings was by so much 
less than the amount of the old debts paid. The remainder of the 
so-called resources, amounting to $14,052.37, was made up of $12,- 
452.37, known as the "Southern extension account," which was the 
amount expended by the Valley Company in making maps and a 
survey for an extension of the Valley road, and $1,600 paid for a 
quarry purchased to ballast the road. We are at a loss to see how 
such items could be used to reduce the liabilities provided for in 
the contract of March 6, 1891. The maps and surveys and the 
quarry were a part of the Valley Company's property as much as the 
rails or the stations of the road, and could not, we think, within the 
contemplation of the parties, figure on either side of the account in 
making a statement of the floating debt. We are constrained to 
differ with the court below in treating either the extension account 
or the quarry as a quick asset or resource to reduce the amount of 
floating debt paid out of earnings. The resuit is that earnings of 
the Valley Company were diverted to pay the old floating debt to 
the amount of $5,726.64. It also appears from the master's report 
that through its agent, the Newport News Company, and by direct 
payment, the Chesapeake Company also advanced $1,926.61 to pay 
off part of this floating debt. It also appears that out of the earn- 
ings of the Ohio Valley road Car Trust notes for $24,462.58 were 
paid. By the terms of the contract, we think the Chesapeake Com- 
pany was entitled to reimbursement from the proceeds of the bonds 
deposited to pay the floating and Car Trust debts, thus shown to be 
$32,115.83. But the provision thus made for their payment con- 
tained a limitation, to wit, that the bonds could be sold at not les3 
than 90 cents on the dollar. This requires, as the circuit court held, 
that only the number of bonds can be used in reimbursing the Ches- 
apeake Company which would, at 90 per cent, of par, pay the debt. 
It appears that interest was collected by the trustée on the bonds 
held tty him on deposit. We agrée with the circuit court that those 
having a lien or claim upon the bonds may appropriate the interest 
on the bonds as an incident thereof. 
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It is vigorously pressed upon the court that as against this daim 
by the Chesapeake Company upon thèse bonds, the Contract Com- 
pany, the owner of thein, may set off the amount due from the Chesa- 
peake Company to the Contract Company on its defaulted guaranty. 
The circuit court was of opinion that as the claim of the Contract 
Company against the Chesapeake Company was in personam, and the 
claim of the latter company against the bonds was in rem, there 
could be no set-off. In courts of the United States sitting in equity 
the most libéral rules prevail in the allowance of set-offs to avoid 
injustice and circuity of action. Scott t. Armstrong, 146 U. S. 507, 
13 Sup. Ct. 148; North Chicago Eolling Mill Co. v. St. Louis Ore 
& Steel Co., 152 U. S. 615, 14 Sup. Ct. 715. In the latter case the 
court says: 

"Cross demands and counterclaims, "whether arising out of the same or -wholly 
disconnected transactions, and whether liquidated or unliquidated, may be 
enforced by way of set-off whenever the circumstances are such as to •war- 
rant the interférence of equity to prevent wrong and injustice." 

In New Jersey (White v. Williams, 3 N. J. Eq. 376; Dudley v. 
Bergen, 23 N. J. Eq. 401; Dolman v. Cook, 14 N. J. Eq. 68; Bird v. 
Davis, Id. 471) it is held that a foreclosure of a mortgage is a proceed- 
ing in rem, and that the mortgagor cannot, therefore, be permitted 
to set ofE in such an action a claim then due him from the inort- 
gagee. This rule finds little or no support in other states, and we 
cannot understand the justice of it. If A. has a claim against B. 
which he is trying to enforce, we can understand why B. should not 
be permitted to set off against it a claim in rem in the nature of a 
lien or otherwise against property owned by A. for which A. is not 
personally liable. In such a case, there is no mutuality. B.'s only 
mode of enforcing his claim is by appropriation and sale of A.'s 
property, and it may be that B. will not thus realize enough to sat- 
isfy his claim. A., of course, cannot be held for the deficiency. B. 
cannot, therefore, be permitted to set off his lien claim as if A. 
owned it personally. But the reverse is not true. If B. is enforcing 
a lien against A.'s property, A. can remove the lien by paying to 
B. the amount secured by it. If so, why may he not be permitted to 
cancel the lien by forgiving B. the debt B. owes him; i. e. by setting 
it off? We are clearly of opinion that he may do so. Justice is 
thereby done, and circuity of action is avoided. 

But, while we differ with the court below as to the law of set-off 
of claims, one in personam and one In rem, we concur in the con- 
clusion reached by it upon the other ground upon which the decree 
appealed from was based, namely, that under the circumstances of 
this case there was nothing due from the Chesapeake Company to 
the Contract Company which the latter could set off. We think that 
the action of the Contract Company in taking back the stock ended 
the obligation of the Chesapeake Company upon its guaranty of the 
bonds of the Ohio Valley so far as the contract of March 6, 1891, was 
concerned. Of course, it could hâve no effect upon the guaranty in- 
dorsed on the bonds held by purchasers without notice, but, as be- 
tween the parties to the contract of March 6, 1891, we must hold 
that the effect of the retaking of the stock by the Contract Com- 
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pany was to cancel the contract as to the part of it executory and 
unperformed. It is said that there is nothing expressed in the con- 
tract to warrant such a conclusion. This may be conceded, but the 
circumstances and the real nature of the contract leave no doubt in 
our minds that the conclusion is in accordance with the intention of 
the parties. The contract between the parties, shortly stated, was 
that if the Contract Company would give the Chesapeake Company 
control of the Valley road, the latter would guaranty the Valley bonds, 
of which the Contract Company was a large holder. On a single de- 
fault in the payment of interest the Contract Company reserved the 
right to résume control of the Valley road, not temporarily, but for- 
ever. Under the contract the reciprocal beneflts to the parties were 
concurrent, — control of the road on one side, receipt of interest on the 
other. Any power reserved in the contract given to one to withdraw 
one of thèse concurrent beneflts f orever would seem, upon its exercise, 
to be consistent only with the release of the correspondingobligationof 
the other party. It is true that the Chesapeake Company must hâve 
known that, even though control of the Valley road might be with- 
drawn by retaking the stock upon default in the guaranty, it would 
not escape from its obligation upon bonds already sold to purchasers 
without notice. But this was an unavoidable incident to making a 
guaranty at ail, and cannot, we think, change the view to be taken 
of the intention of the parties as to the binding force of the obliga- 
tion of guaranty as between them after the Contract Company 
should résume possession forever of the only considération inducing 
the guaranty. It is said that the Chesapeake Company has had con- 
trol of the road for two years. That is true, but the Contract Com- 
pany has had its interest. The road was improved by the new 
management, and, what is the most important beneflt to the Con- 
tract Company, and that which doubtless led it into the contract, it 
has sold more than half a million of the Valley bonds at a price 
probably much increased by the indorsement of guaranty. But it is 
said, if the retaking of the stock rescinds the contract, how can the 
stipulations of the Contract Company as to the deposited bonds be 
enforced against it? Courts, in giving effect to rescissions, always, 
if possible, préserve vested interests and avoid a forfeiture. Rail- 
road Co. v. Howard, 13 How. 307, 340. The stipulations as to the 
payment of the debts of the Ohio Valley Company were merely pre- 
liminary, and were inserted to clear the fleld of negotiation and con- 
tract for the concurrent opération of the two reciprocal beneûts 
which the contract was intended to confer, each as an inducement 
for the other, — the control of the road on the one hand, the guar- 
anty of the bonds on the other. The Chesapeake Company wished 
to be sure that the then debts of the Valley Company would not 
embarrass it in obtaining from the earnings of that road enough to 
pay the interest the Chesapeake Company had guarantied to pay, and 
the Contract Company accordingly provided for the debts by devot- 
ing to their payment bonds which it owned by depositing the bonds 
with a trustée for the purpose, and by expressly stipulating that 
money advanced to pay thèse debts of the Valley Company should 
be repaid from the proceeds of the bonds when sold. When the 
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bonds were deposited, and advances were made on the faith of them, 
the contract, so far as the Contract Company was concerned, was 
executed, the interest of the Railroad Company making the advances 
became fixed, the trustée holding the bonds became its trustée, and 
its rights in the bonds were as completely vested as if it had manual 
possession of them under pledge for a loan. 

We hâve already pointed out that a diversion of the earnings of 
the Valley Company to pay thèse debts amounted, in effect, to an 
advance by the Chesapeake Company to pay them, because of the 
increase of the amount of interest on the guarantied bonds of the 
Valley Company which the Chesapeake Company was obliged to pay. 
To the extent that the debts and Car Trust notes of the Valley Com- 
pany were paid, we think the contract executed, and that no subsé- 
quent rescission could or should affect the vested interest in the de- 
posited bonds acquired by the Chesapeake Company through such 
payments. 

It is suggested that the unsoundness of our conclusion will appear 
if we suppose that the Chesapeake Company had failed to pay the 
flrst installment of the guarantied interest. It is asked whether, in 
such a case, it would be équitable, after the Contract Company had 
retaken the stock, to allow the Chesapeake Company to hâve the 
bonds of the Contract Company sold, and to put the proceeds thereof 
in its pocket. Certainly it would not, except to the extent to which 
the Chesapeake Company had directly expended its own money to 
pay such debts. As the Chesapeake Company in such a case would 
hâve paid no interest, the diversion of the earnings of the Valley 
Company to pay its old debts would give the Chesapeake Company 
no equity or right to be reimbursed out of the deposited bonds for 
such diversion. It is because the Chesapeake Company has paid a 
large amount of the guarantied interest, far in excess of the earnings 
of the Valley Company diverted, that the 'Chesapeake Company has a 
standing hère to ask reimbursement equal to the diversion out of 
the bonds which were appropriated by contract, and actual deposit 
with a trustée to that spécifie purpose, before either the interest was 
paid or the earnings were diverted. 

The next question is whether the United States Trust Company, 
as the assignée of the Newport News & Mississippi Valley Company, 
is entitled to subject part of the 86 bonds deposited under the con- 
tract of March 6, 1891, to meet Car Trust obligations, to the payment 
of the amount advanced by the Newport News Company when oper- 
ating the Valley Eoad to discharge a large amount of those Car 
Trust obligations. It is conceded that the amount thus advanced 
was $49,898.33. The Chesapeake Company objects to the consid- 
ération of this appeal on the ground that it was not made a party 
thereto. An examination of the record shows an appeal allowed 
to the United States Trust Company without mention of the appel- 
lees. This was one of four appeals from the same decree. The rec- 
ord further contains a waiver in one instrument by ail parties to 
the action below of the issuing of citations on "ail the appeals." The 
record was made up as if in one appeal. Under thèse circumstan- 
ces we must hold that ail the parties to the action below hâve ap- 
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peared as parties to ail the appeals now under considération. It ia 
true that the appeal bond of the United States Trust Company runs 
to the Western Contract Company alone as obligée, but tbis defect 
in the appeal bond cannot prevent the attaching of jurisdiction of 
ail the parties appearing and waiving process. The giving and 
acceptance of an appeal bond is not jurisdictional. It is merely 
modal, and a defect in it is only an irregularity. Brown v. McCon- 
nell, 124 U. S. 489, 8 Sup. Ct. 559. 

The learned judge at the circuit held that the United States Trust 
Company was not entitled to share in the security of the deposited 
bonds for the advances made by its assignor, the Newport News Com- 
pany, to pay Car Trust obligations because it was a volunteer, and 
could not be subrogated, therefore, to the rights of the Chesapeake 
Company in respect of such security. We find ourselves unable to 
concur in this view. The Newport News Company, it seems to us, 
was nothing but the agent of the Chesapeake Company in making 
thèse advances, and it is in évidence that it made them at the request 
of the Chesapeake Company. It is true that there is nothing to 
show that the advances were ever charged on the books of account 
against the Chesapeake Company by the Newport News Company, 
but we must infer, in the absence of any averment to the contrary 
in any pleading by the receivers of the Chesapeake Company, that in 
the adjustment of affaira between the Newport News and the Chesa- 
peake Companies at the cancellation of the lease, the latter Com- 
pany was permitted to become the real owner of the claim for thèse 
advances against the bonds, for a valuable considération. Inas- 
much as thèse advances were made for the Chesapeake Company, 
and at its request, the agent making them, and subsequently acquir- 
ing title to the debt based on them, has as much right to avail itself 
of the security deposited to secure repayment of them as the Chesa- 
peake Company would hâve were it still the owner of the claim there- 
for. It is not, strictly speaking, a question of subrogation, as we 
view it. When thèse advances were made, they were the advances 
of the Chesapeake Company, and the security to repay them as an 
incident to the debt thus created between the Valley Company and 
the Chesapeake Company then attached, and passed with that debt 
into the hands of any assignée thereof. The mode of deterruining 
how many bonds and how much accrued interest are available as 
security for thèse advances must be the same as that followed with 
respect to the claim of the receivers of the Chesapeake Company; 
that is, the United States Trust Company shall be allowed as many 
bonds held by the trustée for Car Trust obligations as would be 
needed if sold at 90 per cent, of par to pay off the advances made. 
The accrued interest on thèse bonds which was paid in cash to the 
trustée, and is now held by him, is also to be appropriated to pay 
thèse advances as part of the security. 

The appeal of S. S. Brown and others from that part of the decree 
below dismissing their intervening pétition in which they, as cred- 
itors of the Valley Company, sought to take advantage of the same 
bond clause of the contract of March 6, 1891, under which we hâve 
held that relief may be granted to the Chesapeake Company and the 
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United States Trust Company, can be very shortly disposed of. The 
claims of the petitioners were part of the floating debt of the Valley 
Company contracted before the making of the agreement of March 
6, 1891. That agreement was made for the benefit of the Chesa- 
peake Company to secure any advances made by it or on its account 
or at its expense to pay the floating debt. It was not made for the 
benefit of the owners of the floating debt or the Car Trust notes. The 
petitioners, even if they might otherwise hâve taken advantage of 
the clause, hâve not changed their position, or advanced money on 
the faith of the security of the bond clause; and therefore, in no 
aspect of the case can they enjoy the security afforded thereby. It 
is true that where A. makes a contract with B. for the benefit of C, 
C. may usually sue on it, and enforce its obligations against B. It 
is also true that under certain circumstances where C. is compelled 
to discharge an obligation of A. to B., C. may hâve the benefit of the 
same security for reimbursement as A. would hâve had, on princi- 
ples of subrogation. But neither of thèse principles applies in favor 
of Brown and his fellow petitioners — First, because the bond clause 
on which they rely was not made for their benefit ; and, second, be- 
cause they hâve not discharged any obligation for the benefit of the 
Chesapeake Company. 

The decree of the circuit court is in part affirmed and in part re- 
versed, and the case is remanded to the circuit court with instruc- 
tions to set aside the decree as entered and to enter a modified de- 
cree in accordance with this opinion. The costs of the appeal will 
be assessed one-half against the reeeivers of the Chesapeake Com- 
pany and one-half against the Contract Company and S. S. Brown 
and other petitioners. 



HOOVER v. McCHESNEY. 
(Circuit Court, D. Kentucky. June 14, 1897.) 

1. Power op Congress— Postal Régulations— "Fraud Orders." 

Act Cong. March 2, 1895, extending the powers of the postmaster gênerai, 
conferred by Rev. St. § 3929, as amended by Act Sept. 19, 1890 (26 Stat. 
c. 908) § 2, by authorizing hlm, on a détermination upon évidence satis- 
factory to hlm that a person or company ls using the mails for the purpose 
of conducting a lottery or other fraudulent scheme, to order a postmaster 
to return ail mail received at his office directed to such person or company, 
or his or its agents or représentatives, ls within the power of congress to 
prescribe what matter shall be excluded from the mails, so far as applied 
to a corporation whose business has been so determined to be in violation 
of the postal laws, or to its offlcers, such order being but a mode of exclud- 
lng matter which may be presumed to be nonmailable. 

S. Samk— Right of Citizen to Use Mails— Due Process of Law. 

A citizen of the United States has a property right In the use of the mails 
for lawful purposes, of which he cannot be deprived without due process of 
law; hence congress has no power to confer authority on the head of the 
postal department, upon a détermination on évidence satisfactory to him 
that a citizen is using thé mails for the purpose of conducting a lottery or 
other fraudulent scheme, to issue an order instructing a postmaster to return 
or send to the dead-letter office ail mail matter coming to his office directed 
to such person, without regard to whether such matter is or ls uot non- 
mailable. 
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8. Constitutional Law— Unreasonable Sbizures— Withholding of Mail. 
The refusai by a postmaster to deliver mail matter addressed to a private 
person, who is a citizen of the United States, and the return of such mail 
to the senders, or to the dead-letter office, without regard to whether it is 
uonmailable, though done in pursuance of an executive order of the post- 
master gênerai, on a détermination by Mm that the person to whom such 
mail is addressed is using the mails for unlawful purposes, Is a violation of 
the fourth amendaient to the constitution, securing the people against unrea- 
sonable seizures of their papers and effects. 

4 Circuit Court— Jurisdiction ïo Grant Injunction— Ultra Vires Aot op 
Executive Officeh. 

The circuit court has jurisdiction to grant an injunction restraining a post- 
master from withholding mail matter from a citizen to whom it is directed, 
under an order of the postmaster gênerai which was beyond the scope of 
hls constitutional authorlty. 

On Exceptions to Answer and Motion for Temporary Injunction. 

The plaintiff, In hls Mil, allèges: That ne ls a citizen of the state of Ken- 
tucky, and a business man, having extensive social, business, and gênerai cor- 
respondence. That prior to the time indlcated in the bill he enjoyed the usual 
and ordinary mail faellities of the citizens of the United States, not only in the 
conduct of hls business, but also in the free enjoyment of intercourse with his 
famlly, relatives, friends, and acquaintances. That the défendant, "W. M. Mc- 
Chesney, was duly appointed postmaster at Lexïngton, Ky., and qualffled as 
such, and that as postmaster, In the exercise of his authority and the perform- 
ance of his duty, and in due course of mail, received In his custody at the post 
office at Lexington each day for and during more than three months before the 
flling of the bill sealed letters, packages, and packets addressed and to be 
delivered to the complainant, whieh sealed letters, packets, and packages were 
malled to him by his counsel, by his correspondents, friends, relatives, and oth- 
ers, and that it was the officiai duty of the défendant as postmaster to deliver 
said letters, packages, and packets so addressed to him, and received at the 
said post office; and that he requested of the défendant the delivery of said 
letters, but that in disregard of his officiai duty, and in violation thereof, and of 
the rights of the complainant, he refused to deliver said letters or packages or 
packets, or any of them, but arbitrarily and wrongfully, and without notice to 
the complainant, either before or after the seizure and détention of said let- 
ters and packages, seized and detained each and every one of said letters and 
packages and packets as they were received from day to day and from tlme 
to time in said office, and wholly refused to deliver said letters and packages 
to plaintiff, or to any one for him. That he unlawfully and wrongfully having 
seized and detained said letters and packages wrote or caused to be written or 
stamped on each and every one of said letters and packages the word "Fraudu- 
lent," and, instead of delivering the said letters and packages to him, returned 
part of said mail matter to the several offices from which it was forwarded, and 
other parts of it to the dead-letter office at Washington, D. C. That on each 
and every one of said letters and packages thus received at the Lexington post 
office the said défendant wrote or caused to be written the false, libelous, and 
defamatory word "Fraudulent" thereon, thereby publishlng and causing to be 
believed by the public that this complainant was and is not a citizen of good 
repute, and that he was not and is not a law-abiding citizen, and that ail 
mail matter addressed to him and received at the post office at Lexington, 
Ky., was of an unlawful, fraudulent, and nonmailable character, and was writ- 
ten and addressed to him (complainant) for an unlawful and improper purpose. 
That by reason of the wrongful seizure and détention of said lettevs and pack- 
ages, and the false and libelous matter so written thereon and published, the 
complainant has been greatly injured in his réputation and business, and has 
been scandalized and humiliated, and has also been, and still is, by said post- 
master wholly denied and deprived of the right and privilège of using the United 
States mail or said post office at Lexington, Ky., for any purpose whatever 
during said three months last past; and that said défendant, McChesney, con- 
tinues to seize and detain the mail matter of this complainant, and continues 
to write upon each and every package and parcel the false word "Fraudulent," 
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and refuses to deslst therefrom, and disposes of the sald mail matter by return- 
ing it to the place from which lt came, or sending it to the dead-letter office 
at Washington, D. C; and the sald défendant, using and abusing bis officiai 
power and authority as postmaster at Lexington, has for the purpose and in 
the manner herein set forth seized and stamped as fraudulent not only ail the 
Personal mail matter addressed to said complainant to be delivered to him, but 
also each and every letter and package and packet addressed to this com- 
plainant as an officer and employé of the firm, association, or corporation with 
which he has been and is connected as an officer and employé, and the same 
has been in like manner unlawfully and without due process of law seized 
and detained, and by the said défendant as postmaster, and by hls orders, 
stamped and indorsed "Fraudulent," and has so disposed of said mail as to 
prevent this complainant or the company, flrm, or corporation with which he is 
connected from receiving or coming in possession of the same, ail of which he, 
the said défendant, continues to do, and refuses to cease from so doing, against 
the rights of this complainant as a citizen, and to the injury of his réputation, 
business, and property, and that by reason of said unlawful and wrongful aets 
of said défendant complainant is damaged in the sum of $50,000. It is also al 
leged as a spécial damage that during the time in which his mail was so with- 
held from him he was, in the prosecution of hls business, negotiating a loan for a 
client (Plummer) in the sum of $45,000 with a party in Pennsylvania, and con- 
ducting said negotiations through the United States mail, and that said négocia- 
tions when nearly completed were broken up, and the loan defeated, by the un- 
lawful and wrongful détention and seizure of the complainant's mail matter as 
herein indicated; and that by reason of said unlawful acts in thus interfering 
with his mail complainant was unable to correspond with sald Plummer, and 
that by reason thereof complainant was damaged in the sum of $2,500. The 
prayer of the blll is that the court may issue an order restralning said défend- 
ant from detaining, seizing, or tampering with the mail or mail matter of this 
complainant as hereinbefore mentioned, or otherwise, except to receive and de- 
liver said mail matter to the complainant according to his rights in the prem- 
lses, and on the final hearing that the défendant may be by decree perpetually 
enjoined from detaining and seizing the mail matter of this complainant, un- 
less on complaint duly made, and by proper légal proceeding first had, and 
also enjoined from detaining or interfering with the mail received at said 
post office addressed to complainant, and which he is entitled to receive; and 
that damages be adjudged to him. The answer admits that he is the postmaster, 
and admits the allégations of the bill as to the détention and seizure of mail 
matter, and the disposition made of it, and dénies ail damages in any sum 
whatever, and sets up as justification for his acts in thus seizing, detaining, and 
returning complainant's mail two orders issued by the Honorable Wm. L. Wil- 
son, postmaster gênerai of the United States,— one dated February 12, 1896, 
as follows: 

"Post-Office Department, Washington, D. 0., February 12, 1896. 
"Order No. 101. 

"It having been made to appear to the postmaster gênerai, upon évidence satis- 
factory to him, that the Southern Mutual Investment Company, Dr. A. P. Tay- 
lor, Près., F. H. Norton, Vice Près., T. B. Hoover, Sec, J. M. Graves, Treas., 
and Wm. J. Hoover, Gen. Mgr., at Lexington, Kentucky, are engaged in con- 
ducting a lottery or similar enterprise for the distribution of money by lot or 
chance through the mails, in violation of the act of congress entitled 'An act 
to amend certain sections of the Revlsed Statutes relating to lotteries, and for 
other purposes,' approved September 19, 1890: Now, therefore, by authority 
vested in him by said act, and by the act of congress entitled 'An act for the 
suppression of lottery trafEc through international and Interstate commerce and 
the postal service, subject to the jurisdiction and laws of the United States,' ap- 
proved March 2, 1895, the postmaster gênerai hereby forbids you to pay any 
postal money order drawn to the order of said company or its officers, and 
you are hereby directed to inform the remitter of any such postal money order 
that payment thereof has been forbidden, and that the amount thereof will be 
veturned upon the présentation of a duplicate money order applied for and ob- 
tained under the régulations of the department. And you are hereby instruct- 
ed to return ail letters, whether registered or not, and other mail matter which 
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shall arrive at your office directed to said company or lts officers to the post- 
masters at the offices at which they were originaly mailed, to be delivered to 
the senders thereof, with the word 'Fraudulenf plainly written or stamped upon 
the outside of such letters or matter: provided, however, that where there is 
uothing to indicate who are the senders of letters not registered, or other mat- 
ter, you are directed in that case to send such letters and matter to the dead- 
letter office, with the word 'Fraudulenf plainly written or stamped thereon, 
to be disposed of as other dead matter under the laws and régulations appli- 
cable thereto. Wm. L. Wilson, Postmaster General. 
"To the Postmaster, Lexington, Kentucky." 

—And the other, dated February 17, 1S96, as follows: 

"Post-Office Department, Washington, D. C, February 17, 1896. 
"Order No. 106. 

"It having been made to appear to the postmaster gênerai, upon évidence sat- 
isfactory to him, that T. B. Hoover, at Lexington, Kentucky, is engagea in con- 
ducting a lottery for the distribution of money by lot or chance through the 
mails, in violation of the act of congress entitled 'An act to amend certain sec- 
tions of the Revised Statures relatlng to lotteries and for other purposes,' ap- 
proved September 19, 1890: Now, therefore, by authority vested in him by 
said act, and by the act of congress entitled 'An act for the suppression of 
lottery traffic through international and interstate commerce and the postal 
service, subject to the jurisdiction and laws of the United States,' approved 
March 2, 1895, the postmaster gênerai hereby forbids you to pay any postal 
money order drawn to the order of said party, and you are hereby directed to 
inform the remitter of any such postal money order that payment thereof has 
been forbidden, and that the amount thereof will be returned upon the présenta- 
tion of a duplicate money order applied for and obtained under the régulations 
of the department. And you are hereby instructed to return ail letters, whether 
registered or not, and other mail matter, which shall arrive at your office di- 
rected to the said party to the postmasters at the offices at which they were 
originally mailed, to be delivered to the senders thereof, with the word 'Fraudu- 
lenf plainly written or stamped upon the outside of such letters or matter: 
provided, however, that where there is nothing to indicate who are the senders 
of letters not registered, or other matter, you are directed in that case to send 
such letters and matter to the dead-letter office, with the word 'Fraudulenf 
plainly written or stamped thereon, to be disposed of as other dead matter 
under the laws and régulations applicable thereto. 

"Wm. L. Wilson, Postmaster General. 

"To the Postmaster, Lexington, Kentucky." 

—Which orders are alleged to hâve been issued by virtue of an act of congress 
entitled "An act to amend certain sections of the Revised Sta tûtes relating to 
lotteries and for other purposes," approved September 19, 1890, and the act ap- 
proved March 2, 1895. The material parts of said acts are as follows: 

"Sec. 2. That section thirty nine hundred and twenty nine of the Eevised 
Statutes be and the same is hereby amended to read as follows: 

" 'Sec. 3929. The postmaster gênerai may, upon évidence satisfactory to him 
that any person or company is engagea in conducting any lottery, gift enter- 
prise, or scheme for the distribution of money, or of any real or Personal prop- 
erty by lot, chance, or drawing of any kind, or that any person or company 
is conducting any other scheme or device for obtaining money or property of 
any kind through the mails by means of false or fraudulent pretenses, repré- 
sentations or promises, instruct postmasters at the post offices at which regis- 
tered letters arrive directed to any such person or company, or to the agent 
or représentative of any such person or company whether such agent or repré- 
sentative is acting as an individual, or as a firm, bank, corporation or asso- 
ciation of any kind, to return ail such registered letters to the postmaster at 
the office at which they were originally mailed, with the word "Fraudulent" 
plainly written or stamped upon the outside thereof; and ail such letters so re- 
turned to such postmasters shall be by theni returned to the writers thereof, 
under such régulations as the postmaster gênerai may prescribe.' 

"But nothing contalned in this section shall be so construed as to authorize any 
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postmaster or other person to open any letter not addressed to hirnself. The pub- 
lic advertisement by such person or company so conducting sueb lottery, gift en- 
terprise, scheme or deviee, that remittances for the same may be made by reg- 
istered letters, to any other person, firm, bank or corporation or association 
named therein shall be held to be prima facie évidence of the existence of said 
agency by ail the parties named therein; but thé postmaster gênerai shall not be 
precluded from ascertaining the existence of such agency In any other légal way 
satisfactory to himself. 

"Sec. S. That section four thousand and forty one of the Revised Statutes be, 
and the same is hereby amended to read as follows: 

" 'Sec. 4041. The postmaster gênerai may, upon évidence satisfactory to him 
that any person or company 1s engaged In conducting any lottery, gift enterprise 
or scheme for the distribution of money, or of any real or personal property 
by lot, chance or drawing of any klnd, or that any person or company is con- 
ducting any other scheme for obtaining money or property of any kind through 
the mails by means of false or fraudulent pretenses, représentations or promises, 
forbid the payment by any postmaster to said person or company of any postal 
money orders drawn to his or lts order, or in his or its favor, or to the agent 
of any such person or company, whether such agent ls actlng as an lndividual 
or as a firm, bank, corporation or association of any kind, and may provide by 
régulation for the return to the remitters of the sums named In such money 
orders.' 

"But thls shall not authorize any person to open any letter not addressed to 
himself. The public advertisement by such person or company so conduct- 
ing any such lottery, gift enterprise, scheme or deviee, that remittances for the 
same may be made by means of postal money orders to any other person, firm 
bank or corporation or association named therein, shall be held to be prima 
facie évidence of the existence of said agency by ail the parties named therein; 
but the postmaster gênerai shall not be precluded from ascertaining the ex- 
istence of such agency in any other légal way." 
—And the act of congress of March 2, 1895, as follows: 

"Sec. 4. That the powers conferred upon the postmaster gênerai by the statute 
of eighteen hundred and ninety, chapter nine hundred and eight. section two, 
are hereby extended and made applicable to ail letters or other matter sent 
by mail." 

This answer is excepted to by the complainants, and raises the question of 
whether or not the answer présents a sufficient défense to the MU of complaint, 
and whether or not the Honorable W. L. Wilson, postmaster gênerai, had the 
constitutional right to issue the orders of February 12 and 17, 1896, and whether 
or not the aets of congress authorize the iseuing of said orders. The complatn- 
ant also moves the court for a temporary injunction restraining said défendant 
McChesney from withholding from him any private mail matter which cornes 
directed to him individually, and which has no words or language or indication 
that they were addressed to the complainaut as an officer or employé of the 
Southern Mutual Investment Company, and moves the court for a temporary 
injunction enjoining and restraining said McChesney from withholding any of 
his mail. 

Benj, Butterworth, J. C. Dowell, W. C. P. Breckenridge, 0. B. Math- 
ews, and J. H. Nelms, for complainaut. 
W. M. Smith, Dist. Atty., for défendant 

BAB.R, District Judge (after stating the facts as above). It will 
be seen from this statement of the pleadings that it is nowhere aJleged 
that the complainant is in fact engaged in conducting a lottery scheme 
for the distribution of money by lot or chance, through the mails, in 
violation of the acts of congress, nor that any of the mail which has 
been seized by the défendant for the three months prior to the flling of 
the bill is in fact nonmailable. The défense rests entirely upon the 
orders issued by the postmaster gênerai, in which it is recited that it 
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has been made to appear to him upon satisfactory évidence that said 
complainant is conducting a lottery for the distribution of money 
by lot or chance, through the mails, in violation of the acts of congress. 
The questions presented, therefore, are exceedingly important, and one 
of them, we think, a new one. 

The colonies, prior to the old confederacy, or the adoption of the 
présent constitution, exercised the right as a governmental one of 
establishing post offices and post roads. As early as 1692, in the 
reign of William and Mary, the colony of Virginia fixed by law the 
rate of postage to be charged for mail matter, a patent having been 
issued to Thomas Neale in that reign granting to him for a period of 
120 years the right to establish and maintain a postal service in the 
colony of Virginia upon rates to be thereaf ter fixed by the colony. 
The act of 1692 established the postal rates, and made the postal serv- 
ice exclusive, except that the right to send by a friend or private per- 
son, without compensation, mail matter, was reserved. The colony 
also required of the patentée, Thomas Neale, that he should establish 
in each county one post office at least. See 3 Hen. St. at Large, p. 
112. Under the old confédération, congress was invested with the 
sole and exclusive power of establishing and regulating post offices 
from one state to another throughout the United States, and exacting 
such postage on the papers passing through the same as might be 
requisite to defray the expenses of said office. When our présent con- 
stitution was adopted, this power was extended, and the power of es- 
tablishing post roads as well as post offices was given. In the discus- 
sion of the powers granted to the fédéral government this power was 
regarded as a very harmless one. "The power," says the Federalist, 
"of establishing post roads, must in every view be a harmless power, 
and may perhaps by judicious management become productive of 
great public conveniency. Nothing which tends to facilitate the 
intercourse between the states may be deemed unworthy of the public 
care." This power, however, has proven to be a most important one, 
and has become an indispensable part of the social and commercial 
life of the nation. Judge Story wrote more than 60 years ago: 

"The post-office establishment has already become one of the most beneficent 
and useful establishments under the national government. It circulâtes intelli- 
gence of a commercial, political, intellectual, and private nature with incredible 
speed and regularity. It thus administers in a high degree to the comfort, the 
interests, and the necessities of persons in every rank and station of life. It 
brings the most distant persons and places, as it were, in contact with each 
other, and thus softens anxieties, increases the enjoyments, and cheers the 
solitude of millions of hearts. It imparts a new influence and Impulse to private 
intercourse, and by a wider diffusion of knowledge enables political rights and 
duties to be performed with more uniformity and sound jjudgment. it is not 
less effective as an instrument of government in Its own opérations." 3 Story, 
Oonst § 1120. 

When this was written, the postal establishment of the United 
States was comparatively small, costing less than $2,000,000 a year, 
and having less than 8,000 post offices. Now it has been extended 
and perfected so that not only the convenience and comfort of the citi- 
zens is dépendent upon it, but the business interests of thousands of 
citizens. This power, having been exercised by the fédéral govern- 
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ment, is exclusive of the power of the several states to establish any 
postal System, and has been by law made a monopoly excluding ail 
private individuals from establishing competing or postal Systems in 
the United States. See Rev. St. c. 9, tit. 46. As a necessary inci- 
dent to this power it is now settled that congress has a right to desig- 
nate what mail matter shall be carried throush the mails, and how. 
This right of désignation of necessity involves the right to exclude from 
the mails by declaring what postal matter is nonmailable, and the 
courts hâve sustained the exercise of what may be called the police 
power of excluding from the mails that which may be declared im- 
moral or injurions to the morals of the people of the several states, and 
thus the power of congress to exclude from the mails ail matter con- 
cerning lotteries, and ail mail matter concerning fraudulent schemes, 
has been sustained. See Ex parte Jackson, 96 U. S. 727; In re Rapier, 
143 U. S. 110, 12 Sup. Ct. 374; Horner v. U. S., 143 U. S. 571, 12 Sup. 
Ct. 522. In Ex parte Jackson the suprême court say: 

"The power possessed by congress embraces the régulation of the entire postai 
System of the country. The right to designate what shall be carried necessarily 
involves the right to détermine what shall be excluded. The diffleulty attend- 
ing the subjeet arises, not from a want of power in congress to prescribe régu- 
lations as to what shall constitute mail matter, but from the necessity of en- 
forcing them consistently with the rights reserved to the people of far greater 
importance than the transportation of the mail. In their enforcement a dis- 
tinction is to be made between différent kinds of mail matter, between what 
is Intended to be kept free from inspection, such as letters and sealed packages 
subjeet to letter postage, and what is open to inspection, such as newspapers, 
magazines, pamphlets, and other printed matter purposely left in condition to 
be examined." 

While the suprême court has thus indicated the gênerai power of 
congress to détermine what mail matter shall be excluded, it has not 
as yet, we think, decided that congress has the power to delegate to 
an executive offleer the power to détermine the person or persons who 
shall be excluded from the right of sending and receiving mail by the 
postal service. If we understand the trend of the décisions, it has not 
yet decided that either congress or an executive offleer has the right, 
under this power, to exclude any particular person or any class of per- 
sons, citizens of the United States, from the benefits arising from the 
use of the postal service of the United States. It is true, the circuit 
court of appeals of this circuit hâve affirmed the right of the post- 
master gênerai to exclude the Enterprise Savings Association and the 
offleers of that association from the use of the money orders and regis- 
tered letters under the authority of the act of 1890. The postmaster 
gênerai had under said act declared that said association was engagea 
in conducting a lottery or a similar enterprise for the distribution of 
money or personal property by lot or chance through the mails in 
violation of the provisions of section 3894, Eev. St., as amended; but, 
as this was a corporation presumably organized and conducted for the 
purpose of carrying on a business which was declared to be nonmail- 
able, it may be fairly said that this was a mère mode of excluding 
postal matter from the mail which was nonmailable. The order of 
the postmaster gênerai, however, under the then law, only applied to 
money orders and the registered mail. Judge Lurton, in delivering 
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the opinion of the court (Association v. Zumstein, 15 C. C. A. 153, 67 
Fed. 1000), indicated that there may be a différence between the ordi- 
nary mail and the postal service by money orders and registered mail, 
saying: 

"Neither of thèse departments of the postal service are essential to the ordinary 
use of the mail, and congress has reposed in the postmaster gênerai an unlimited 
discrétion as to when and where ne would afford the facilities of this depart- 
ment. We see no reason why congress may not confer upon him authority 
to prevent the use of thèse facilities by any person engagea in using them for 
the propagation of any business deemed by it vicious, and not entitled to the 
use of such spécial facilities in the extension and conduct of such schemes." 

This décision would seem to décide that the order of the 12th of 
February, 1896, was valid, and authorized the défendant to retain 
mail matter coming to the Southern Mutual Investment Company and 
its offlcers. 

In the order of the 17th of February, 1896, of the postmaster gên- 
erai, he has excluded the complainant, a citizen of the United States, 
from the use of the mails in receiving any mail matter of any kind or* 
description, and this exclusion is intended to deprive, and does in fact 
deprive, him of any beneflt of the postal service of the United States, 
80 far as receiving mail is concerned. The order does not confine this 
exclusion to matter which is declared nonmailable under the act of 
congress, or that which the défendant may believe from inspection to 
be nonmailable under the law, but excludes him from receiving mail 
of any kind or description. If the complainant has a right to receive 
mail which is mailable, and that right is in the nature of a property 
right, then certainly he has not in this case been deprived of such 
right by due process of law. If, however, the use of the postal service 
of the United States by a citizen thereof is a mère privilège or gra- 
tuity which can be given or refused by those in charge of the postal 
service, then he has no right to invoke the protection of the flfth 
amendment of the constitution. As we understand, this right of 
seizure and détention of the mail of the complainant under the order 
of an executive offlcer is justified upon the theory that ail of this cor- 
respondent through the mails concerns matter for the use of which 
the mail has been prohibited. It will be observed that this order de- 
prives ail correspondents with the complainant of their right to the 
use of the mails of the United States for corresnondence with him, so 
that the order assumes not only that he is engaged in conducting a 
lottery enterprise, but that ail persons who correspond with him are 
thus engaged, and to that extent deprives other persons who are pre- 
sumably innocent from the use of the mail. It may, in this connection, 
be admitted that the government of the United States has heretofore 
exercised the power, and has the constitutional right, by its executive 
offlcers or agents, to seize a thing which is being used in violation of 
law. In such cases the thing seized is treated as guilty. Thus, in 
the revenue law, illicit distilleries are seized, if found in opération, and 
destroyed if under $500 in value, with a provision that, if shown not to 
be guilty, the owners thereof may hâve compensation therefor; if over 
$500 in value, proceedings are taken in the courts against the thing 
seized, and, if found guilty, forfeited by the owner and condemned. 
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But it would be quite a différent exercise of power if congress should 
authorize the secretary of the treasury or the commissioner of internai 
revenue, after being satisûed by évidence that a particular citizen was 
guilty of carrying on the business of illicit distilling, that thereafter 
the several collectors should be directed that that Darticular citizen 
should not be allowed to hâve the preliminary surveys or to exécute 
the bond which would be necessary for him to lawfully carry on the 
business of a distiller. So in the postal service, the authority of con- 
gress to hâve seized nonmailable matter that may corne into the mails, 
whether that matter be so because of its physical condition or moral 
character, may be conceded; but we submit that it is the exercise, noi 
of an executive power, but of a judicial one, for an executive offlcer to 
exclude a citizen from the use of the mail because he, in the opinion of 
the executive offlcer, at some time previously or then had been or was 
violating the law by using the mail in an improper manner by sending 
nonmailable matter, unless this right to use the mail be a mère privi- 
lège or gratuity, which may be given or refused at the will of thosc 
who control the postal service. 

It is not to be overlooked that the establishment of the postal serv- 
ice and its opération is the exercise of a governmental function ; that 
the money which pays for this perfect postal System is raised by the 
postage chargea, and ail déficits paid out of the common treasury of 
the United States; that it is a monopoly which excludes not only the 
states, but ail individuals, and that it has become a part of the business 
opérations of the citizens of the United, States, and an indispensable 
part in some kinds of business; and that this right to the use of the 
mails by sending and receiying mail is a inost valuable one to the citi- 
zens, and one the depriving of which would destroy the business and 
the living of very many of the citizens ôf the United States. This 
postal monopoly, if granted and exercised by a citizen or a corporation, 
would, from the fact of its being a monopoly, make it imperative that 
ail persons who paid the ppstal rates and conformed to the reasonable 
régulations of the postal service should hâve a common right to the 
use of the mails, and that because of the fact of the monopoly thus 
granted. This right would be protected in the courts if the citizen or 
the corporation controlling the postal service should attempt to de- 
prive him of it. If the United States government should hereafter 
become the owner of ail the transportation lines in the United States, 
and thus the common carrier of the nation, and by law exclude ail 
others from becoming common carriers, it would seem to follow in- 
evitably that the citizens of the United States would hâve a common 
right to travel and ship freight over the lines thus owned and 
operated by the United States, and that ail of its citizens, subject to 
such gênerai laws and régulations as to rates and the opération of the 
lines as might be enacted and established, would hâve this common 
right, and that such a right would be readily recognized as a property 
right in the citizen, and one of which a particular citizen could not be 
deprived except by due process of law. We think the right to the use 
of the mails, though in degree much less valuable than the use of the 
transportation lines, would be equally a property right, and one which 
could not be taken away except by due process of law. Mr. Webster, 
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in the Dartmouth Collège Case, 4 Wheat. 518, deflned "the law of the 
land," which is but another expression for "due process of law," thus: 

"By the law of the land 1s most clearly Intended the gênerai law,— a law 
which hears before lt condemns; which proceeds upon inquiry, and renders 
judgment only after trial. The meaning is that every citizen should hold his 
life, liberty, and property and lmmunitles under the protection of the gênerai 
rules which govern society. Every thing which may pass under the form of 
enactment is not, therefore, to be considered the law of the land. If this were 
so, acts of attainder, bills of pains and penalties, acts of confiscation, acts re- 
versing judgments, and acts directly transferring one man's estate to another, 
législative judgments, decrees, and forfeitures in ail possible forms would be the 
law of the land. Such a strange construction would render constitutional provi- 
sions of the highest importance completely inoperative and void. It would tend 
directly to establish the union of ail powers In the législature." 

Mr. Cooley thinks that this définition of Mr. Webster is quite ac- 
curate as applied to the judicial départaient of the government, but 
probably is not broad enough as applied to ail the departments, and 
expresses the opinion that the définition of Judge Johnson in the case 
of Bank of Columbia v. Okely, 4 Wheat. 235, as more comprehensive 
and more accurate. Justice Johnson says: 

"As to the words from Magna, Charta incorporated into the constitution of 
Maryland, after volumes spoken and written wlth a view to their exposition, 
the good sensé of mankind has at length settled down to this: that they were in- 
tended to secure the indlvidual from the arbitrary exercise of the powers of 
government unrestrained by the established principles of priva te right and dis- 
tributive justice." 

If we are correct in concluding that the use of the postal service 
of the United States by a citizen thereof is a right in the nature of a 
property right, then it must f ollow that the order of the 17th of Feb- 
ruary, 1896, of the postmaster gênerai, which flnds complainant guilty 
of a violation of the postal laws, and prohibits to him the use of the 
postal service of the United States as far as the receiving of mail is 
concerned, during his pleasure, is not due process of law within the 
constitutional meaning. In this connection we think the fourth 
amendment to the constitution is also applicable, which provides that 
"the right of the people to be secured in their persons, houses, papers, 
and effects against unreasonable search and seizures shall not be vio- 
lated, and no warrant shall issue but upon probable cause supported 
by oath or affirmation, and particularly describing the place to be 
searched, and the person or thing to be seized." The suprême court, 
by Justice Field, in the case of Ex parte Jackson, says: 

"A distinction is to be made between différent kinds of mail matter, between 
what is intended to be kept free from inspection, such as letters and sealed 
packages subject to letter postage, and what is open to inspection, such as 
newspapers, magazines, pamphlets, and other printed matter purposely left in 
a condition to be examined. Letters and sealed packages of this kind ia the 
mail are as fully guarded from examination and inspection, except as to their 
outward form and weight, as if they were retained by the parties forwarding 
them in their own domiciles. The constitutional guaranty of the right of the 
people to be secured in their papers against unreasonable search and seizure 
extends to their papers thus closed against inspection wherever they may be; 
whilst in the mail they càn only be opened and examined under like warrant, 
issued under similar oath or affirmation, particularly describing the thing to be 
seized, as is required when papers are subjected to search in one's own house- 
hold. No law of congress can place In the hands of the officiais of the postal 
81 F.— 31 



482 8J FEDERAL REPORTER. 

service any aufhority to invade the secrecy of letters and such sealed packages 
In the mail, and ail régulations adopted as to mail matter of this kind mùst he 
in subordination to the great prtnciple embodied In the fourth amendment of 
the constitution." 

Whether we regard thèse letters, which. were sent through the mail 
properly addressed, and in the hands of the défendant, as belonging to 
the sender or to the complainant, to whom they were sent, they should 
be and are constitutionally equally exempt from seizure, except under 
this provision of the constitution. When, therefore, sealed letters 
and packages were seized by the défendant under the order of Febru- 
axy 17, 1896, without warrant, and marked "Fraudulent," and re- 
turned to the dead-letter office, to be there disposed of as other dead 
matter under the laws and régulations, we submit that this provision 
of the constitution has been violated. In the case of Boyd v. U. S., 
116 U. S. 616, 6 Sup. Ct. 524, the suprême court decided that the fifth 
section of the act of June 22, 1874, entitled "An act to amend the 
custom revenue laws," etc., which section authorized a court of the 
United States, in revenue cases, on motion of the government's attor- 
ney, to require the défendant or claimant to produce in court his 
private books, invoices, and papers, or else the allégations of the com- 
plainant be taken as confessed, to be unconstitutional, because within 
this provision of the constitution. The opinion of the court, delivered 
by Justice Bradley, goes elaborately into a discussion of this subjeot, 
and holds that, although this act did not authorize the actual seizure 
of the private books, invoices, and papers of the défendant, yet it 
required him to produce in court thèse papers under a penalty of a con- 
fession of the allégations of the information, which was within the 
spirit of the constitutional inhibition, and was, in the constitutional 
sensé, a search and seizure of the papers without warrant. It is true 
that Justice Miller and Chief Justice Waite dissented from this con- 
struction of this constitutional provision, and held that in fact there 
was no search and no seizure authorized by the law. They concur in 
the conclusion of the court because of the fifth amendment to the 
constitution, which déclares that no one shall be compelled in a crim- 
inal case to be a witness against himself. Still we think the case 
is in point hère, whichever view is the correct one, as there clearly is 
in fact a détention and seizure of the mail, and, instead of delivering it 
to the complainant, it is returned to the sender in one case and in the 
other to the dead-letter office, there to be Opened and destroyed or 
otherwise disposed of as might be ordered. If the détention and sei- 
zure was lawful, there is nothing to prevent thèse letters and sealed 
packages from being used as évidence either against the complainant 
or his correspondents. 

The remaining question is whether or not the complainant's bill for 
an injunction will lie. It is the settled doctrine that the courts can- 
not control or interfère with the judgment or discrétion of an exec- 
utive officer, except where the duties to be performed are purely minis- 
terial. See Marbury v. Madison, 1 Cranch, 137; Mclntire v. Wood, 
7 Cranch, 504; Kendall v. U. S., 12 Pet. 524; ï>ecatur v. Paulding, 14 
Pet. 497; Commissioner of Patents v. Whiteley, 4 Wall. 522; Gaines 
v. Thompson, 7 Wall. 347; U. S. v. Black, 128 U. S. 40, 9 Sup. Ct. 12; 
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U. S. v. Windom, 137 U. S. 636, 11 Sup. Ot. 197. Or, as we think, 
where the statute under which he acts is unconstitutional. In this 
case no objection has been made, either by motion, plea, or answer, 
to the jurisdiction of the court. The judiciary act, conferring juris- 
diction on the circuit court, gives that court jurisdiction of ail cases 
arising under the laws and constitution of the United States which 
exceed in value $2,000. It must be conceded, notwithstanding there 
has been no objection to the jurisdiction of the court, that the court 
cannot grant relief under the motion for temporary injunction if it 
is without jurisdiction. An action at law would be ineffectuai, and 
could not be sustained in this case by the complainant for the recov- 
ery of this mail, because no description could be given of the mail thus 
seized and detained, and because of the multiplicity of suits that would 
neeessarily follow, and the utter inadequacy of a common-law remedy. 
It is conceded to the broadest extent that, if the postmaster gênerai 
had the constitutional right to not only déclare that the complainant 
was engagea in conducting a lottery for the distribution of money or 
other personal property by lot or chance through the mails, but there- 
upon to prohibit bim from the use of the mails absolutely, then thia 
court cannot revise the postmaster general's discrétion and judgment 
under said statute; but we submit that, if he had no constitutional 
right to exercise the judgment and discrétion which he has exercised 
in thus condemning the plaintiff to a forfeiture of the use of the 
postal service of the United States, this court can, by proper pro- 
ceeding, so déclare. We fully recognize that the court, in taking 
jurisdiction, is not asked either to compel by mandatory injunction or 
by restraining order the performance of a ministerial duty. We fully 
recognize the settled doctrine as announced in the case of Gaines v. 
Thompson, 7 Wall. 347, and the various other cases therein reviewed 
and those since that time, as well as the authority of the case of 
Association v. Zumstein, 15 C. C. A. 153, 67 Fed. 1000, but we,however, 
submit that, if correct in our view, congress had no constitutional 
right to give to the postmaster gênerai the authority thus to prohibit 
to a citizen of the United States, without notice and without trial, 
the use of the postal service of the United States, at his pleasure, be- 
cause he became satisfled that that citizen had been or was engaged in 
conducting a lottery or similar enterprise. Chief Justice Marshall, 
in the case of Marbury v. Madison, 1 Cranch, 137, we think indicated 
clearly in his opinion that if the authority under which the executive 
départaient or an offlcer thereof was acting was unconstitutional, the 
judiciary could so déclare in a proper case brought before it, which 
affected the private rights of a citizen. In the case of Commerford 
v. Thompson, reported in 1 Fed. 417, and in Bank v. Merchant, re- 
ported in 18 Fed. 841, both Justice Brown and Judge Pardee sustained 
a Mil to enjoin a postal offlcer of the United States. In the flrst case, 
Justice Brown (then District Judge Brown), though sustaining the 
jurisdiction, refused the injunction, because the answer, the alléga- 
tions of which were admitted, alleged that the mail which had been 
detained and seized was concerning lotteries; and in the case of Bank 
v. Merchant, Judge Pardee granted the injunction. In the case of 
Noble v. Eailroad Co., 147 U. S. 165, 13 Sup. Ct. 271, a bill for an in- 
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junction against the secretary was recognized as the proper remedy. 
The lower court decreed an in junction, which was afflrmed by the 
suprême court. There the secretary of the interior, under an act of 
congress which gave him the right to designate a railroad, and grant 
to that railroad a right of way over the public lands, had exercised 
the right, but it was admitted in the pleadings that the railroad was 
not engaged in the business of a common carrier of passengers and 
freight, but simply in the transportation of logs for the private use and 
benefit of the persons composing the logging company, and carrying 
on a private business. Subsequently the successor of the then secre- 
tary of the interior, Mr. Vilas, being satisfied that the right of way 
should not hâve been given to this private rail way, revoked the order 
of his predecéssor. The logging company flled a bill in equity to en- 
join the secretary of the interior and the commissioner of the gênerai 
land office from executing the order revoking the approval of the com- 
plainant's maps and right of way over the public lands, and also from 
molesting it in the enjoyment of such right as was secured by said 
previous order under the act of congress. The suprême court, by 
Justice Brown, in reviewing and setting out the doctrine and the dis- 
tinction between the power of courts to require of an executive offlcer 
the exécution of a merely ministerial duty and those duties in which 
he was given an executive discrétion, say : 

"We hâve no doubt the prlnciple of thèse décisions applies to a case wherein 
tt Is contended that the act of a head-of a départaient, under any view that can 
be taken of the facts that were laid before him, were ultra vires, and beyond 
the scope of his authority. If he has no power at ail to do the act complained 
of, he is as much subject to an injunction as he would be to a mandamus if he 
refused to do an act which the law plainly required him to do. As observed by 
Justice Bradley In Board of Liquidation v. McComb, 92 U. S. 531: 'But it has 
been well settled when a plain officiai duty requiring no exercise of discrétion 
is to be performed, and performance is refused, any person who will sustain 
Personal lnjury by such refusai may hâve mandamus to compel its performance; 
and when such duty is threatened to be violated by some positive officiai act, 
any person who will sustain Personal injury thereby, for which adéquate com- 
pensation cannot be had at law, may hâve an injunction to prevent it. In such 
cases the writs of mandamus and injunction are somewhat corrélative to each 
orner.' " 

And the lower court's decree was affirmed upon the distinct idea 
that the subséquent secretary of the interior had no power over the 
matter, after a careful considération and discussion of the flnality of 
the act of the previous secretary. And in the case of New Orléans 
v. Paine, 147 U. S. 264, 13 Sup. Ct. 305, the court, by Justice Brown, 
say: 

"In Noble v. Railroad Co. (decided at the présent term) 14T U. S. 165, 13 
Sup. Ct. 271, we had occasion to examine the question as to when a court was 
authorized to interfère by injunction with the action of a head of a départaient, 
and came to the conclusion it was only where, in any view of the facts that 
could be taken, such action was beyond the scope of his authority. If ha 
were engaged in the performance of a duty which involved the exercise of dis- 
crétion or judgment, he was entitled to protection from any interférence by the 
Judieial power. In that case it appeared that the only remedy of the plalntiff 
was to enjoin the secretary of the interior from revoking his approval of a cer- 
tain map, which operated as a grant of land. His contemplated action amounted 
in fact to the cancellation of a land patent" 
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Thèse cases, we think, are a distinct ruling that a bill of injunction 
is the proper remedy, if in law the authority exercised by the post- 
master gênerai is beyond bis constitution^ authority. Any other 
view than herein expressed would leave a citizen without remedy, and 
tbis perfect and magnificent postal System of the United States sub- 
ject as to its use to the arbitrary will of the postmaster gênerai. If 
be can décide finally, without court or jury or other légal trial, wheth- 
er a business which is being carried on is within the statutory prohi- 
bition, and also that a certain citizen or citizens are engaged in that 
business, and, having thus decided; can prohibit absolutely by gênerai 
order the use of the mails and postal service of the United States, not 
only in that business, but by sucb citizen or citizens, then, indeed, 
as to this use, are the citizens of the United States outside of the 
guaranties of the constitution. 

As already indicated, the principles announced by the circuit court 
of appeals in the case of Association v. Zumstein, and which are bind- 
ing upon this court, prevent the granting of motion No. 1 for tempo- 
rary injunction against the défendant, McChesney, restraining bim 
from withholding any mail matter whieh cornes to bim as postmaster 
under the order of February 12, 1896, addressed to complainant as 
pecretary of the Southern Mutual Investment Company; but motion 
No. 2, for a temporary injunction to restrain the défendant, McChes- 
ney, as postmaster, from withholding and refusing to deliver to com- 
plainant letters directed to him upon which there are no words, lan- 
guage, or indications that they are addressed to said Hoover as an 
offlcer of or connected with the Southern Mutual Investment Co., 
should be sustained, upon the exécution of a proper bond in the pen- 
alty of $ . The said opinion of the circuit court of appeals is 

décisive, we think, against the exceptions to the answer which are 
based upon the contention that the order of the postmaster gênerai 
of the 12th of February, 1896, is invalid, and beyond his constitutional 
authority; but exceptions Nos. 4 and 8, which relate to the order of 
the 17th of February, 1896, should be sustained, and so much of the 
other exceptions as relate to said order of February 17, 1896, and said 
motions and exceptions, will be sustained, and overruled as herein 
indicated. 
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(Circuit Court, D. Kansas, Second Division. June 21, 1897.) 

1. Refunding Bonds — Bona Pide Pukchasers— Defects in Original, Bonds. 

Refunding bonds issued in compliance with the statute authorizing them, 

and which recite a compliance with its provisions, are valid in the hands 

of bona fide purchasers, though the original bonds were void and the fund- 

ing transaction was a mère subterfuge to avoid that objection. 

8. Samb— Notice ov Election. 

As the Kansas statute of 1879 authorizing townships to refund their out- 
standing indebtedness pursuant to a vote leaves to the détermination of the 
township board what the notice of élection shall contain, a notice which 
refers to the act, and otherwise gives the electors the information neeessary 
to enable them to détermine the questions submitted, is sufficient. 
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8. Samb— Boakd Atjthorized to Cakvabs Vote. 

As that act makes no provision for canvassing the returns of the élection 
therein provided for, a provision of the act of 1875, relating to the same 
subject-matter, the effect of which is to devolve upon the board of county 
coramissioners the duty of canvassing the returns of the élection provided 
for by that act, applies also to élections held under the act of 1879. 

4. Same — Canvass op Vote by UNAtnHORizED Board. 

Refunding bonds issued pursuant to a vote canvassed by an unauthorized 
board are void. 

5. Same — Estofpel. 

A township, by paying interest on bonds for a short time, does not 
estop itself from denying their validity on the ground that the vote pur- 
suant to which they were issued was canvassed by an unauthorized board. 

This is an action to recover on refunding bonds issued by défendant, 
a township of Gray county, Kan., under the provisions of chapter 50 
of the Laws of Kansas enaoted at the session of 1879. 

The facts are that in 1889 the législature of Kansas authorized Its munici- 
palities. including townships, to extend aid to companies and corporations en- 
gagea in the manufacture of sugar from sorghum cane by issuing bonds. The 
eonstitutionality of this act was considered doubtful at the time, and it has 
since been declared unconstitutional by several of the district courts of the 
state, and also by one of the judges of this court In December, 1889, a Com- 
pany about to engage in the manufacture of sugar from sugar cane in Ingalls 
township presented a pétition to the township board for $15,000 of its bonds, 
which was voted at an élection ordered for that purpose. On February 10, 
1890, the board issued thèse bonds, and on the next day agreed to subniit to 
the people a proposition made by the sugar company to refund thèse bonds 
issued on the preceding day, and the validity of which was deemed doubtful. 
An élection was ordered and held on this proposition on February 24, 1890. 
The returns of the élection were made to the township board, and upon a can- 
vass by that board the proposition was found to hâve been approved by the 
electors, whereupon the bonds in controversy were issued in lieu of those is- 
sued on February lOth. The bonds récite the act under which they were 
issued, and also the following: "And it is hereby certiûed and recited that ail 
acts, conditions and things required to be done précèdent to and in the issuing 
of said bonds hâve been done, happened and performed in regular and due form 
as required by law." The interest coupons up to and including those maturing 
January 1, 1894, and six of those maturing July 1, 1894, were paid promptly. 
Since then nothing has been paid, and this action is instituted to recover on 
past-due coupons held by plaintiff as executrix of the last will of Ephraim A. 
Brown, deceased, who is admitted to hâve bought them in good faith for value 
before maturity. 

Valentine, Godard & Valentine, for plaintiff. 
M. W. Sutton and E. H. Madison, for défendant. 

WILLIAMS, District Judge. There can be no doubt but that the 
bonds sued on were issued in order to avoid the doubts existing in the 
minds of the sugar company as to the eonstitutionality of the sugar 
bounty act. The original bonds were issued to the sugar company on 
February lOth, and on the next day the company made its proposi- 
tion to the township board to hâve them refunded under the act of 
1879, and an élection for that purpose was ordered for February 24, 
1890. Loan Ass'n t. Topeka, 20 Wall. 655, and Parkersburg v. 
Brown, 106 U. S. 487, 1 Sup. Ct. 442, are décisive that the act author- 
izing municipal corporations to issue bonds in aid of private corpora- 
tions was unconstitutional and void, and it naturally follows that the 
bonds issued to the sugar company under the provisions of that act 
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could not hâve been legally enforced against the défendant. In this 
compromise there was no réduction in amount, nor, so far as the rec- 
ord shows, any réduction in the rate of interest, or extension of time; 
the only différence in the two bonds being that the original bonds 
were absolutely void, while the bonds to be received in lieu of them, 
and issued under the refunding act, were deemed valid securities. De- 
fendant sets up the following grounds as défenses to this action: 
First, the electors were not advised of the terms and conditions upon 
which the refunding bonds were to be issued; second, the votes cast 
were only canvassed by the township board, which was not authorized 
by law to do so, the county commissioners being the only body legally 
authorized to do so; third, the bonds were never registered in the 
office of the county clerk of the county, as required by law; fourth, 
there was no actual refunding of a valid indebtedness. 

As to the last proposition, it cannot be seriously contended that 
bonds in the hands of an innocent purchaser, issued under the refund- 
ing act, can be defeated by showing that the original bonds were void. 
In many instances thèse new bonds are issued in compromise of évi- 
dences of indebtedness, the validity of which is in doubt, sometimes at 
a libéral discount; and in other instances it obtained for the munici- 
pality a lower rate of interest, or an extension of time. But if thèse 
bonds are issued under the provisions of the statute, and in compliance 
with the requirements thereof, it is a well-settled rule of law that the 
validity of the original bonds cannot be inquired into in an action on 
the refunding bonds by bona fide holders of them, if the bonds recite 
a compliance with the provisions of the law under which they are is- 
sued, as in the case at bar. Town of Coloma v. Eaves, 92 IL S. 484 ; 
County of Jasper v. Ballou, 103 U. S. 745; National Life Ins. Co. of 
Montpelier v. Board of Education of City of Huron, 27 U. S. App. 244, 
10 C. C. A. 637 and 62 Fed. 778. Of course, fraud vitiates everything, 
and had thèse bonds still been in the hands of the sugar company, or 
parties affected with notice, the question whether this entire funding 
transaction was not a mère subterfuge to avoid the issue which might 
hâve been raised against the first bonds would be an important one; 
but, the bonds having passed into the hands of a bona fide purchaser, 
that question could not in any way affect the resuit of this cause, and 
need not be discussed in the détermination thereof. 

Was the notice of élection given by the township board so indeflnite 
as to vitiate the élection? The notice was as follows: 

"For the purpose of voting upon a proposition for issuing flfteen bonds of 
said township of Ingalls, for the sum of one thousand dollars each, for the pur- 
pose of refunding the outstanding indebtedness of said township, under sections 
1, 2, and 3 of an act of the législature of the state of Kansas entitled 'An act 
to enable counties, municipalités, corporations, boards of éducation of any city 
and school district to refund their outstanding indebtedness,' which law took 
effect Mareh 10, 1879. Said refunding bonds to bear interest at the rate of six 
per cent, per annum, payable semiannually, and to beoome due January lst, 
1920; the fonn of ballots to be cast to be in words and figures as follows, to 
wit: 'For issuing fifteen bonds, of the sum of one thousand dollars each, to 
refund the outstanding indebtedness of the township of Ingalls, county of 
Gray, state of Kansas.' " 

As to what the effect of a want of a proper notice would be in a suit 
by a bona fide holder of the bonds, it is unnecessary to détermine in 
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this action, as in my opinion the notice given was sufficient under the 
statute. The act only requires an assent of the légal voters at an 
élection called for such purpose aliter at least 10 days ; notice. 
What the notice is to contain is intrusted entirely to the township 
board, and, as in this instance the notice gives the electors sufficient 
information to enable them to détermine the questions submitted, 
this défense necessarily fails. Belfast & M. L. R. Co. v. Inhabitants of 
Brooks, 60 Me. 568. Courts cannot indulge in the presumption that 
the offlcers elected by the people, and intrusted by them with the man- 
agement of the affairs of the public, will willfully act in a manner 
tending to mislead them; but, on the contrary, ail presumptions, in 
the absence of proof to the contrary, are in favor of the honesty of 
purpose of the public officiais. 

Was it essential to the validity of the bonds that the votes should 
be canvassed by the county commissioners, and by them only? If, 
under the laws of Kansas, a board of county commissioners is the only 
body which can legally canvass and déclare the resuit of an élection 
held for the purpose of authorizing the issue of refunding bonds, then 
thèse bonds are void; for there would be no authority in the township 
board to estop the township by certifying to a state of facts, the dé- 
termination of which was not intrusted to it by law. Northern Bank 
of Toledo v. Porter Tp. Trustées, 110 U. S. 608, 4 Sup. Ct. 254; Dixon 
Co. t. Field, 111 TJ. S. 83, 4 Sup. Ct. 315. The act itself does not make 
any provision by whom the votes of such an élection should be can- 
vassed or the resuit declared. It merely provides "that no com- 
promise of any township or school district shall be of any validity 
unless assented to by the légal voters of said township or school dis- 
trict at an élection or school meeting called for such purpose, of which 
élection or meeting at least ten days' notice shall be given." Paragraph 
466, Gen. St. 1889. Paragraph 442 of the General Statutes of 1889 
(Laws 18T5) provides that before the issuing of such funding bonds 
(as provided for by the act of 1875) an élection should be held, "to be 
oonducted and the returns thereof ascertained in the manner provided 
by law for holding gênerai élections." The votes at gênerai élections 
for township offices must be canvassed by the board of county com- 
missioners. The act of 1875 was in force at the time of the passage 
of the act of 1879 under which thèse bonds were issued. The fact 
that no provision was made in the later act as to whom the returns of 
the élection should be made, or by what board the votes should be 
canvassed and the resuit declared, raises a strong presumption that 
the législature deemed the provisions of the act of 1875, which related 
to the same subject-matter, and was peculiarly applicable to the ob- 
jecta for which the act of 1879 was enacted, sufficient without addi- 
tional législation. Such is the construction adopted by the Kansas 
court of appeals in Faulkenstein Tp. v. Fitch, 2 Kan. App. 193, 43 
Pac. 276; and although that court is not one of last resort, and for 
this reason its décisions are not conclusive on this court in the con- 
struction of a statute of the state, yet the opinion of the court shows 
a careful considération of the questions of law involved, and coincides 
with the conclusions reached by me, independent of that décision. 
This view is also strengthened by the fact that section 4 of the act 
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of 1879 provides that the record of ail bonds issued under the act shall 
be kept by the clerk of the county, and the bonds refunded, canceled, 
and preserved in the office of the county clerk, or destroyed by the 
board of county commissioners. If no returns of the élection were to 
be sent to the board of county commissioners, and by it canvassed, 
then there is no provision of law how the commissioners would ever 
be advised of the refunding, or the county clerk enabled to keep record 
of the new bonds. Plaintiffs' testator could hâve ascertained from an 
examination of the records of the county commissioners that no re- 
turns of any élection authorizing thèse bonds were ever made to them 
or canvassed by them. Failing to make that examination, he is 
chargeable constructively with notice of ail facts which he could hâve 
ascertained by making the examination. The fact that the township 
did pay the interest on thèse bonds for a short time does not estop it 
from questioning their validity upon this ground. Loan Ass'n v. 
Topeka, supra. 

As thèse views entitled défendant to a verdict, it is unnecessary to 
détermine the issue raised by the third paragraph, whether the failure 
to hâve thèse bonds registered in the office of the county clerk affected 
their validity, although I find that there is no proof that they were 
ever registered. The case of West Plains Tp. v. Sage, 16 C. C. A. 
553, 69 Fed. 943, is not applicable to the case at bar. The question of 
what board must canvass the vote and déclare the resuit was not be- 
fore the court in that case, and therefore not determined. Had this 
question been raised, and decided by the court against the township, 
such décision would hâve been conclusive on this court in the case at 
bar. But neither in the opinion of the majority of the court nor in 
the dissenting opinion is that question referred to. From thèse views 
it necessarily follows that the défendant is entitled to judgment, and 
it is so ordered. 



STEINLE v. NEW YORK LIFE INS. CO. 

(Circuit Court of Appeals, Fifth Circuit. May 18, 1897.) 

No. 554. 

Life Insurance— Complbtion of Contract— Acceptance of Application. 
The payment to an Insurance agent of a sum equal to the first pre- 
mium, and the taking of a receipt therefor, which expressly déclares that 
if the application is accepted by the company, the insurance shall take 
effect from the date of application, but that, if the application is not ac- 
cepted, the money shall be returned, and the receipt surrendered, does not 
amount to a contract of insurance until acceptance by the company, and, 
If the insured die before acceptance, the company is not liable. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

This was an action at law by Emma S. Steinle against the New 
York Life Insurance Company to recover upon an alleged contract 
of insurance upon the life of her husband, Gustav Adolph Steinle. 
The court sustained a demurrer to the pétition, and, plaintiff de- 
clining to amend, entered judgment for défendant. Plaintiff there- 
upon sued out this writ of error. 
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The material allégations of tùë complaint were: 

That heretofore, to wit: on the 18th< day of March, 1895, Gustav Adolph 
Steinle made application to the said défendant life Insurance company, through 
its then authorized agent, J. B. Hargrave, for a policy of Insurance on his 
life, payable in the event of his death to his wife, Emma S. Steinle, for the 
amount of twenty thousand dollars ($20,000), and at the sa'me time the said 
Gustav Aldoph Steinle paid to the agent of the défendant life insurance com- 
pany the sum of nine hundred and twenty-eight dollars ($928), being the flrst 
premium on the above policy of insurance, and the said agent of the défendant 
life insurance company gave Gustav Adolph Steinle a conditional receipt for 
the nine hundred and twenty-eight ($928) dollars, said receipt being in words 
and figures as follows, to wit: 

"No. 11,321. Conditional Receipt. Amount, $20,000.00 

"Received at Rockdale, state of Texas, this 18th day of March, 1895, of 
Gustav Adolph Steinle, the sum of nine hundred twenty-eight dollars on the 
following express conditions, agreements and understandings: 

"lst That< If an application made by him this day to the New York Life 
Insurance Company for an insurance of twenty thousand dollars, to take ef- 
fect from this day, is approved and accepted by said company, and its policy 
issued, said sum shall be applied to payment of the flrst annual premium on 
said insurance. 

"2nd. That, if said application is not approved and accepted, said company 
shall incur no liability thereunder, and said sum shall be returned on surren- 
der of this receipt. 

"3rd. That, if a policy is not received within forty days, a statement of the 
faets should be mailed to the home office, and, if not received within sixty 
days, the application must be considered declined, and claim made for re- 
turn of said sum. 

"4th. That no agent has power to niake or modify any contract of insur- 
ance, or to bind the company, by making any promises, or making or receiv- 
ing any représentation or information. 

"5th. That this receipt is not valid if any altérations or erasures are made 
in the printed form. J. T. & Dan'l Boon, State Agents. 

, "J. B. Hargrave, Agent. 

"[Countersigned] J. B. Hargrave, Agent. 

"This receipt is void if not issued within sixty days from March 4, 1895." 

Plaintiff further alleged that on the date of the foregoing receipt the ap- 
plicant was duly examined for insurance by a physician authorized thereto by 
the défendant, was found to be in good health and a perfect insurable risk, 
and the report of the examination was forwarded by the physician to dé- 
fendants home office, with a recommendation that the applicant be insured 
in the said sum of $20,000. Plaintiff then alleged "that on the 28th day of 
March, 1895, the insured, Gustav Adolph Steinle, died in the city of Marlin, 
Texas, and was buried on the 29th day of March, 1895, at Marlin, Texas; 
and that prior to his death the said défendant company never at any time 
notified the insured, Gustav Adolph Steinle, that his above application for 
twenty thousand dollars ($20,000) insurance in the défendant company was 
not approved or accepted by the said défendant company, nor did said de- 
fendant company ever at any time prior to the death of Gustav Adolph Steinle 
notify the said agent, J. B. Hargrave, who sent the application of Gustav 
Adolph Steinle for twenty thousand dollars ($20,000) insurance, that said ap- 
plication was not approved or accepted by the défendant company." Plain- 
tiff further alleged "that it is a custom of the said défendant company, when 
an application for insurance is made, and a receipt, similar to the receipt 
copted herein from original, is given, to immediately notify the agent who 
sent the application and immediately notify the insured under the condi- 
tional receipt and application if said applicant was suspended or rejected for 
insurance by said défendant company." Plaintiff then alleged that at the 
spécial instance and request of défendant she made out and submitted to it 
proper proofs of loss, but that défendant failed and refused her the said 
$20,000, though the same had been demanded. The gênerai demurrer and 
spécial exceptions flled by the défendant and sustained by the court were 
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based, substantially, upon the ground that the pétition failed to show that 
any contract of insurance was ever completed. 

James 0. McLeary and Arthur W. Seeligson, for plaintiff in error. 
Thos. H. Franklin and T. D. Cobbs, for défendant in error. 
Before PARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

PER CURIAM. On the conceded facts of this case there was 
no contract of life insurance perfected, and the judgment of the cir- 
cuit court must be affirmed. 



KINNEAR & GAGER CO. T. CAPITAL SHEET-METAL CO. 
(Circuit Court, S. D. Ohio, E. D. June 29, 1897.) 

1. Patents— Novelty — Burdkn of Proop. 

The patent itself is prima facie évidence of its own validity. The burden 
is on défendant to show want of novelty by évidence beyond a reasonable 
question, and doubts on the subject of novelty are to be resolved in favor 
of the patent. 

2. Same— Anticipation. 

A patent covering a successful and useful panel section In a metallic ceiling 
Is not to be defeated by showing a prlor bird-cage bottom, tea tray, or coal 
vase cover, resembling in mère outline of form the patented panel; thèse 
things being wholly foreign to, and not suggestive of, the use to which the 
patent relates. 

3. Same. 

The Kinnear patent, No. 388,285, for a panel or ceiling section stamped 
from sheet-metal plates, and used in metallic ceilings, was not anticipated 
by the Northup patent, No. 330,916, also for a metallic ceiling. 

This was a suit in equity by the Kinnear & Gager Company against 
the Capital Sheet-Metal Company for alleged infringement of a patent 
for a sheet-metal ceiling panel. 

D. F. Patterson and Booth & Keating, for complainant 

Chester C. Shepherd, for respondent. 

CLARK, District Judge. This suit is for alleged infringement by 
défendant, and is brought for injunction, based upon letters patent 
No. 388,285, granted to William T. Kinnear, of date August 21, 1888. 
That patent is for a panel or ceiling section stamped from sheet-metal 
plates, and used in metallic ceilings. The défendant is engaged in 
the manufacture and sale of metallic ceiling panels, and it is conceded 
and fully shown by the proof that the défendant is infringing the 
plaintiff's patent. The only question raised by the pleading and proof 
is that of patentable novelty. The claim which is alleged to be in- 
fringed is claim No. 2 in the Kinnear patent, and is as follows: 

"In a ceiling such as described, the panels thereof constructed from continuons 
sheets, and having margins raised above the body, and a Connecting portion be 
tween the body of the panel and the margins having rounded corners, sub 
stantially as described." 

The patent is good on inspection, and the question of novelty then 
becomes one of fact. Certain gênerai propositions applicable to this 
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and similar cases may be restated, and must be borne in mind in 
the détermination of the question. The letters patent being regu- 
larly issued to the plaintiff makes a prima facie case in favor of the 
plaintiff, and the burden of proof is on the défense to sustain the 
allégation of want of novelty, and the proof should be sufflcient to 
show a want of novelty beyond a reasonable question. If reasonable 
doubt exists as to the novelty, it is to be resolved in favor of the pat- 
ent. Blount v. Société, 6 IL S. App. 335, 3 C. C. A. 455, and 53 Fed. 
98; Walk. Pat. § 76; Coffin v. Ogden, 18 Wall. 120; Oantrell v. 
Wallick, 117 U. S. 696, 6 Sup. Ct. 970; 3 Eob. Pat. §§ 1022, 1026, note 2. 
The patent hère is one for a new and useful improvement, and is to be 
so treated. Such being the case, the novelty may be in the mode of 
opération, or in the end accomplished by the new device; and this 
novelty is évidenced, among other ways, by the improvement's com- 
parative utility and its success with the public, which are important 
facts in any case of doubt. It must be remembered, too, that an inven- 
tion, whether original or an improvement, is not anticipated by a 
thing which was, in its original form and use, neither designed, adapt- 
ed, nor actually used, to perform the same function as the thing cov- 
ered by the patent does; and novelty is not negatived or overcome by 
any such considération, nor by showing prior construction of a simi- 
lar thing for a wholly différent and foreign use, not suggestive of the 
particular use to which the patent is being applied. Walk. Pat. § 68 ; 
Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825; 3 Eob. Pat. § 963; 
1 Eob. Pat. § 117. In Griswold v. Wagner, 37 U. S. App. 171, 15 C. C. 
A. 525, and 68 Fed. 494, the court, following the case of Potts v. Crea- 
ger, 155 U. S. 597, 15 Sup. Ot. 194, quoted with approval the rule laid 
down in that case, as follows: 

"But, where the alleged novelty consista In transferring a device from one 
branch of industry to another, the answer dépends upon a variety of considéra- 
tions. In such cases we are bound to inquire into the remoteness of relanonship 
of the two industries, what altérations were necessary to adapt the device ta 
its new use, and what the value of such adaptlon has been to the new industry. 
If the new use be analogous to the former one* the court will undoubtedly be 
disposed to construe the patent more strictly, and to require clearer proof ot' 
the exercise of the inventive faculty in adapting it to the new use, — particularly 
if the device be one of minor importance in its fleld of usefumess. On the other 
hand, if the transfer be to a branch of industry but remotely allied to the other, 
and the effect of such transfer has been to supersede other methods of doing 
the same work, the court will look with a less critical eye upon the means em- 
ployed in making the transfer." 

It is perfectly évident that under this rule the attempt on the part 
of the défendant to defeat the patent by showing a continuous sheet 
in a bird-cage bottom, or tea tray, coal-vase cover, etc., entirely fails. 
It is probable that the patent right in many of the more useful inven- 
tions of the time could be defeated by considérations such as those, 
so remote and so foreign. The only resemblance is in the merest out- 
line of form, and there is not the slïghtest resemblance suggested in 
the end accomplished, and in the uses to which the two things are 
applied. The government undertakes by appropiïate législation to 
encourage inventive genius, and to justify experiment and long-sus- 
tained mental efforts, in order that the public may receive the benefit 
of the time, energy, and expense devoted to bringing out useful in- 
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ventions in constantly increasing forms of industry with new demanda 
for invention; and to say that a successful and useful panel section 
in metallie ceiling, with its obvious importance and practical value, 
may be defeated because the bottom of a bird cage may, in mère 
outline of form, resemble the thing covered by the patent, is not to 
afford that protection intended by the law, and is not to keep good 
faith with the patentée by furnishing protection. It will not do to 
strike down a patent obviously useful and important to the public by 
a long-range suggestion of resemblance, while the two things hâve no 
practical or just relation to each other whatever, either in mode or 
time of construction, or importance of use to the public. 

The only real difflculty, therefore, presented in the case, and about 
which there is doubt, is whether the plaintiff's patent was anticipated 
by the Northup patent, No. 330,916, for a metallie ceiling, of date No- 
vember 24, 1885. It is conceded by defendant's counsel, and could 
not be controverted, that the structural form of the Northup panel is 
substantially différent from the one hère in question. The contention 
is that the Northup panel was a continuous sheet, and that the élé- 
ment of a continuous sheet in the plaintiff's patent was therefore an- 
ticipated by the Northup patent. This leaves >out, of course, the 
rounded corners in the section which it is claimed was anticipated b\ 
the tea tray, bird cage, etc. It is évident, on inspection of the North- 
up panel, that it is a continuous sheet in no just sensé of those terms. 
The corners are square, and there is at the corners a space eut out 
extehding entirely through the margin and cornice molding, so that 
when the panel is flnished it is not a continuous sheet at ail, in the 
sensé in which the plaintiff's is, and still less is it so when the mode 
by which the panels are adjusted to each other in the ceiling is con- 
sidered. So the modes by which the panels are placed in position and 
attached to each other so as to form a compact ceiling are différent. 
I am satisfied that the ceiling section covered by this patent is a new 
and useful improvement on the Northup ceiling section, and it is not 
claimed that any previously patented ceiling section anticipâtes the 
présent invention. That the panel, as well as the ceiling into which 
it enters, is a substantial improvement on the Northup patent, it seems 
to me is obvious. The panel is continuous, — without cuts or separate 
sheets or pièces. The modes by which they are secured in position 
in the ceiling and to each other are différent, and without cuts or 
breaks in the sheet, and entirely superior in this and other important 
points to the Northup patent. In the very nature of the case, a ceil- 
ing thus constructed renders the building much more secure against 
fire, and is an important advance towards flreproof buildings. It is 
not merely an extension or better mode, but is a new and distinct im- 
provement. The question should be regarded as a practical one, and 
the validity or invalidity of the patent should be determined, as far as 
may be, by practical considérations. It would not be difficult, by a 
hostile and strained course of reasoning, to destroy any patent. I 
hâve concluded, therefore, that the patent is good, and that the plain- 
tiff is entitled to the relief sought, and the decree will go accordingly. 
I may add that I consider the question fairly close, and not free from 
difflculty; but this seems to be generally the case where the question is 
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one of novelty, and there exist previous patents at ail in relation to 
the same subject. The difficulty is very largely brought about by 
différences in the power to correctly perceive the mechanical bearing 
of the question. In the case cited (Topliff v. Topliff) the court upheld 
the invention secured by letters patent, while admitting expressly that 
the question was by no means free from doubt. I feel better satisfled 
with the resuit, as I recognize thereby that I do not deny the patentée 
the just fruits of his time, energy, and study, and also recognize that I 
hâve done no injustice to any one else. 



NORTON et al. t. JENSEN. 
(Circuit Court, D. Oregon, June 15, 1897.) 

1. Patents— Combinattons— Mechanical Equivalents. 

The term "équivalent," as applied to inventions conslsting merely of com- 
binations of old Ingrédients, is spécial in its signification, dlffering somewhat 
from Its application to an invention consisting of a new device, or an entirely 
new Invention. In the former case it covers only such other ingrédients as, 
in the same arrangement of the parts, will perform the same f unction, if they 
were well known at the date of the patent as proper substitutes for the one 
described in the spécifications. 

2. Same— Can-Heading Machines. 

In a can-heading machine, a device consisting of a disk moving horizontally. 
upon which the can bodies are delivered in an upright position, so that com- 
pléter/ filled cans can be automatically headed, is not an équivalent of an 
inclined chute down which the cans roll horizontally, in the spécial sensé in 
which the word "équivalent" is used In relation to inventions consisting 
merely of combinations of old ingrédients. 
8. Same— Limitation of Claims— Rejkctions and Amendment. 

Where a patentée is enabled to obtain his patent only by abandonlng 
broader claims and inserting a précise description of a particular device, this 
latter device becomes essential to the claim allowed, and it does not avail 
him to say that ne does not wish to limit hlmself to any particular form of 
construction, or to invoke a broad and libéral construction of his patent. 

4. Same— Improved Machines— Primary Inventions. 

An Invention consisting in an improved machine does not become primary 
In its character by the fact that, as improved, it is the flrst of its kind. 

5. Same— Res Judicata. 

Where, in a former suit, the court, by reason of the absence of évidence 
contained in the file wrapper, found the invention to be of a primary char- 
acter, and gave the patent a broad and libéral construction, foeld, in a sub- 
séquent suit, between the same parties, in which the alleged infringing ma- 
chine was made under a new patent granted since that adjudication, that 
the particular grouhd of controversy was not the same, so that the court was 
at liberty to give the patent its true and narrower construction, whereby in- 
frlngement was avoided. 

6. Same. 

The Norton patent, No. 267,014, "for certain new and useful improvements 
In machines for putting on the ends of cans," is not for a primary inven- 
tion, and is not entitlëd to a broad range of équivalents. It is limited to the 
particular eombination shown and described, and is not infringed by a ma- 
chine made under the Jensen patent, No. 443,445, for an improvement in 
can crimpers and cappers. 

7. Same. 

The Norton and Hodgson patent, No. 294,065, "for an improvement in can 
ending and seaming machines," is not for a primary invention, the machine 
not being the flrst to combine can heading and crimping, and is not infringed 
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by tbe machine of the Jensen patent, Mo. 443,445, in wWch the crimping 
device is distinct from the heading mechanism, whereas in the Norton ma- 
chine the crimping process is performed in the heading mechanism. 

This was a suit in equity by Edwin Norton and Oliver W. Norton 
against Mathias Jensen for alleged infringement of certain patents re- 
lating to àutomatic can-heading machines. 

Munday, Evarts & Adcock and Snow & McCamant, for plaintiffs. 
Dolph, Nixon & Dolph and J. T. Lighter, for défendant 

BELLINGER, District Judge. This is a suit for infringement of 
four letters patent, owned by lie complainants, for automatically put- 
ting the bottoms and heads on tin cans. The complaint involves the 
following patents: (1) The Norton patent, No. 267,014, dated No- 
vember 7, 1882, as to claims 1 and 2. (2) The Norton and Hodgson 
patent, No. 274,363, dated March 20, 1883, as to claims 6 and 7. (3) 
The Norton and Hodgson patent, No. 294,065, dated February 26, 1884, 
as to claim 14. (4) The Jordan patent, No. 322,060, dated July 14, 
1885, as to claims 1, 2, 6, 7, 11, 12, and 13. The flrst of thèse patents, 
the Norton patent, No. 267,014, is upon what complainants claim to 
be the original invention of a machine for automatically applying tight 
exterior fitting can heads to can bodies. The Norton and Hodgson 
patent, No. 274,363, and the Jordon patent, No. 322,060, are for im- 
provements upon the Norton patent, No. 267,014 ; and the Norton and 
Hodgson patent, No. 294,065 is for a combined can heading and crimp- 
ing machine. It is claimed for this last invention that it is primary 
and generic, but this is contested by the défendant, who contends that 
it is merely for an improvement in can ending and seaming machines. 
The alleged infringing machine of the défendant, Jensen, is under a 
patent issued to him, and numbered 443,445, this being the second 
patent issued to Jensen for a can heading and crimping machine, and 
is dated December 23, 1890. Jensen's flrst patent is for "an improve- 
ment in can crimpers and cappers." It is numbered 376,804, and is 
dated January 24, 1888. This earlier patent was held by the circuit 
court of appeals, in a suit brought by thèse complainants against the 
défendant, Jensen, and one John Fox, to infringe the four patents now 
sued on. Norton v. Jensen, 1 O. C. A. 452, 49 Fed. 859. Complain- 
ants contend that the rights asserted by them in the two suits and the 
matters of défense presented in each are the same, and that the ques- 
tions arising under the several patents are therefore res adjudicata 
between the parties. 

Claims 1 and 2 of Norton's patent, No. 267,014, being his amended 
claims after the patent office had rejected his original claims, are what 
are known as "combination claims," and are as follows: 

(1) "In a machine for applying to can bodies heads fitting outside the same, 
the combination of a device for sizing the exterior diameter of the can body to 
conform to the interior diameter of the can head, and holding the same so sized 
while the head ia applied, said sizing and holding device having its end enlarged 
to fit the exterior diameter of the can head, so as to leave an annular space be- 
tween it and the can body for the réception of the flange of the can head, with 
a device for forcing the can head into said annular space, and thereby applying 
the head outside the can body, substantially as specified." 

(2) "In a machine for applying to can bodies heads fitting outside the same, 
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the comblnation of a chute or device for delivering the can bodies to the machine, 
with a movable deTice for clamping the can body and sizing its exterior diameter 
to conform to the lnterior diameter of the can head, said clamping and sizing 
device having its end or mouth enlarged to leave an annular space between the 
same and the can body clamped therein for the réception of the flange of the 
head, a chute or device for delivering the can heads to the machine, and a device 
for forcing the can head into said annular space at the end of said clamping and 
sizing device, substantially as specified." 

In the case of Norton v. Jensen, above referred to (1 C. G A. 452, 49 
Fed. 859), the circuit court of appeals, having concluded that Norton's 
invention was prior to that of Pierce, held that Norton's invention 
must be "considered as being of a primary character, standing at the 
head of the art as the first machine ever invented for applying tight, 
exterior fitting can heads to can bodies automatically," and that the 
appellees were entitled to a broad and libéral construction of the 
claims of their patent. But in the more récent case of Wheaton v. 
Norton, 17 G C. A. 451, 70 Fed. 837, the same court says: 

"The contents of the file wrapper, not in évidence in the case of Norton v. 
.Tensen, 1 0. C. A. 452, 49 Fed. 859, show that Norton, in his application for 
the patent, claimed to hâve invented, not an automatic or any other kind of 
machine for putting ends on fruit or other cans, but to hâve invented 'certain 
new and useful improvements in machines for putting on' such ends." 

In the first case, the court, misled as to the fact by what appeared in 
the case, concluded that Norton's machine stood at the head of the 
art. It appears from the wrapper, not in évidence in that case, but 
introduced in the case of Wheaton v. Norton, that Norton's claims 1, 
2, 3, 4, 5, and 6 were rejected by the patent office on the ground that 
they were anticipated by other inventions, mainly those of Pierce. 
Thèse rejected claims are as follows: 

"(1) In a can-ending machine, the comblnation of a clamping mold conforming 
to the exterior of the can body, a piston for forcing the cap or end pièce upon the 
body, and devices for operating said mold and piston, substantially as specified. 

(2) In a can-ending machine, the comblnation of a clamping mold conforming to 
the exterior of the can body, and chamfered away at the end so as to give room 
for flange of the cap or end pièce, a piston for forcing the end pièce upon the 
body, and devices for operating bqth mold and piston, substantially as specified. 

(3) In a can-ending machine, the comblnation of a clamping mold conforming to 
the exterior of the can body, a chute for admitting the can ends, a piston for ap- 
plying the ends to the body, and devices for operating both mold and piston, 
substantially as specified. (4) In a can-ending machine, the combination of a 
séries of clamping molds, mounted and rotating about a common center, devices 
for opening and closlng said molds, a piston or pistons for each mold, and a device 
or devices for operating said pistons, substantially as specified. (5) The com- 
bination, with a movable can-clamping and dlscharging mold, of a device for 
forcing the can end upon the can body while clamped in said mold, substantially 
as specified. (6) The combination, with a clamping mold for the can body, of 
a chute or device for delivering the can bodies to said mold, a device for pre- 
senting and retaining the can end in position at the mouth of the mold, and means 
for forcing the can end upon the can body, substantially as specified." 

Norton did not contest this ruling of the patent office, but acqui- 
esced in it, and amended and îimited his claims so as to conform to it, 
and his invention is therefore not entitled to the broad and libéral 
construction accorded it in the case of Norton v. Jensen, and so the 
court held in Wheaton v. Norton, saying, amoiig other things, that 
"the complainant's (Norton's) patent is by the record in this case 
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placed in a very différent position from that occupied by it in the case 
of Norton t. Jensen." Instead of the broad and libéral construction 
allowed the Norton invention in the former case, the court of appeals 
in Wheaton v. Norton applied the rule laid down in Sargent v. Lock 
Co., 114 U. S. 63, 5 Sup. Ct. 1021, that "in patents for combinations of 
mechanism, limitations and provisos imposed by the inventor, espe- 
cially such as were introduced into an application after it had been 
persistently rejected, must be strictly construed against the inventor, 
and in favor of the public, and looked upon as in the nature of dis- 
claimers." Such is the rule applied without exception in the con- 
struction of patents. And so the suprême court says, in McCormick 
v. Talcott,20 How. 402: 

"If hè [the patentée] be the original inventor of the device or machine called 
the 'divider,' ne will hâve a right to treat as infringers ail who make dividers 
operating on the same prinçiple, and perf orming the same functions by analogous 
means or équivalent combinations, even though the infringing machine may be 
an improvement of the original, and patentable as such. But if the invention 
claimed be itself but an improvement on a known machine by a mère change of 
form or combination of parts,, the patentée cannot treat another as an infringer 
who has improved the original machine by use of a différent form or combination, 
performing the same functions. The inventor of the first improvement cannot 
invoke the doctrine of équivalents to suppress ail other improvements which 
are not mère colorable invasions of the ârst." 

And in the case of Proçtor v. Bennis, 36 Ch. Div. 740, the court, in 
referring to this rule, says: 

"Where there is no novelty in the resuit, and where the machine is not a new 
one, but the elaim is only for improvements in a known machine for producing 
a known resuit, the patentée must be tied down strictly to the invention which 
he claims, and the mode which ne points out of effecting the improvement." 

In the case of Norton v. Jensen, the court, upon the ground that 
Nortoh's invention was of a primary character, says that, Norton being 
•the original inventor, he wotild hâve the right to treat as infringers ail 
persons who make devices or machines operating on the same prinçiple 
and performing the same, functions by analogous means or équivalent 
combinations, even though the infringing machine may be an improve- 
ment of the original, and patentable as such; and the court accorded 
to Norton the benefit> under the broad and libéral construction to 
which upon such a state of the case he was entitled, of the doctrine of 
équivalents. And upon such a construction the court held that the 
fact "that by rounding and sizing the can body by external pressure, 
and by centering and guiding the can head aecurately in line with the 
can body, the entire circumference of the can body could be entered 
simultaneously into the can head by forcing its two parts squarely to- 
gether," was Norton's discovery, and that the can-body mold was his 
invention. As to both of thèse matters, if one can possibly be the 
subject of discovery and the other of invention, the décision is errone- 
ous in view of the very différent position in which the Norton patent is 
placed in Wheaton v. Norton from that occupied by it in the former 
case. It can only be because ôf the libéral construction erroneously 
accorded the Norton patent as an original invention standing at the 
head of the art that the Jensen tapering hole and can-head recess were 
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held to possess aïl the gênera! features of the so-called "Norton Mold," 
"though différent in form." The lâtter could not be identified or recog- 
nized from a description of the former. There is nothing in either 
thc.t suggests the other. Nor can the Jensen tapering guide and 
siziug hole be held an infringement of the Norton mold, unless Norton 
is entitled to claim every form of sizing and guide device invented 
after his patent: No one would think of designating the Jensen de- 
vice as a mold, nor the mold of the Norton combination by any other 
name. The latter clamps the entire can body, except at the end where 
the can head fits upon it, and holds it immovably. The Jensen de- 
vice does not cïamp the can body in any part, nor close around it. It 
is comprised of two semicircular plates, probably five-eighths of an inch 
thick, mounted upon a table through which there are two flxed taper- 
ing holes, opposite each other. Each of the plates has on each aide one- 
half of a conical hole, conforming with the flxed tapering holes in the 
table, so that when the ends of the plates meet over the flxed hole, the 
two half holes in the plates will form with the flxed hole an entire 
conical guide or hole of a depth of about one inch. The end of the 
can body is sized by this conical hole to fît the can head; not by the 
clamping process of the Norton machine, but by a scraping action 
brought about by pushing the end of the can body through the conical 
hole. In their brief flled in this case, complainants' attorneys, speak- 
ing of the old Jensen machine in litigation in the former suit, and of 
the différences between that machine and the machines shown in the 
drawings of the patents sued on, say: "Thus as to the différence in 
shape and movements of parts, the mold of the old Jensen machine 
was very différent from the Norton mold in form." In the Jensen 
sizing device in the old machine there was a recess for centering the 
can head, and this gave to the device the only resemblance it bore to 
the mold of Norton's combination, since, though not so deep, it cor- 
responded in feature to the large diameter in such mold. The Jensen • 
device is, therefore, unlike the mold used by Norton in its gênerai 
features and in its mode of opération. Its construction involves the 
use of the inventive faculty, and it is an improvement "upon any can- 
heading machine previously constructed, and a very useful invention," 
and was so declared by a majority of the court in Norton v. Jensen. 

It is only by giving the very broad and libéral construction to the 
Norton patent that was not allowed it in Wheaton v. Norton, that the 
Jensen mechanism, consisting of a feed fork by which the can bodies 
were pushed along a horizontal passageway, in a vertical position, to 
the heading machine, was decided to be an infringement of the Norton 
chute. If in any case the can-conveying mechanism of the flrst Jensen 
can be considef ed the équivalent of the Norton chute, it cannot be so 
considered where the patent is one for improvements upon combina- 
tion claims. The doctrine of équivalents is allowed to patentées of in- 
ventions consisting merely of combinations of old ingrédients. But, 
as stated in Imhaeuser v. Buerk, 101 U. S. 655, "The term 'équivalent,' 
as applied to such an invention, is spécial in its signification, and some- 
what différent from what is meant when the term is applied to an in- 
vention consisting of a new device or an entirely new machine." The 
rule as to équivalents in such cases is stated by the court as follows: 
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"Patentées of an invention consisting merely of a combination of old Ingrédients 
are entitled to équivalents, by which is meant that the patent in respect to each 
of the respective ingrédients comprising the invention covers every other in- 
grédient which, in the same arrangement of the parts, will perform the same 
function. if it was well known as a proper substitute for the one described in 
the spécification at the date of the patent. Hence it follows that a party who 
merely substitutes another old ingrédient for one of the Ingrédients of the 
patented combination is an infringer if the substitute performs the same func- 
tion as the ingrédient for which It is so substituted, and it appears that it was 
well known at the date of the patent that it was adaptable to that use. Gill v. 
Wells, 22 Wall. 1, 28." 

The new Jensen differs from the old in respect to the can-conveyor 
device. In the new machine the can bodies are conveyed by a revolv- 
ing disk to the heading mechanism. The resemblance claimed by 
complainants between this device and that of the first Jensen is in the 
fact that it is a positive conveyor, and much stress is put upon this 
point in Jensen's cross-examination, the assumption being that, inas- 
much as the feed-fork device of the first machine was held to infringe 
the gravity chute of Norton, therefore any positive conveyor, regard- 
less of form or mode of opération or of inventive skill in construction, 
is within the adjudication that has been had; in short, that the dé- 
cision is an adjudication that ail positive mechanism by which can 
bodies and can heads are moved to the heading device is within the 
domain of the Norton patent. And this gravity chute is not an in- 
vention by Norton. He has merely adopted it, to the exclusion, if 
his claim is upheld, not of a particular device, but of every possible 
contrivance by which can bodies and heads may be moved to the head- 
ing mechanism in the can-heading process. This claim is extensive 
enough to wholly exclude invention from this particular field. The 
doctrine of équivalents does not admit of such an application as this. 
An invention that moves can bodies by a conveyor is not necessarily 
the équivalent of the Norton chute; at least in the spécial sensé in 
which the doctrine of équivalents is applied in cases like the one on 
trial, where the complaining patentee's invention is limited to a mère 
combination of old ingrédients. Expert witnesses called by complain- 
ants testify, in effect, as they hâve with référence to other features 
of the Jensen machine, that the Jensen rotary disk is the équivalent 
of the Norton gravity chute, and that it is a familiar mechanism for 
the use to which it is put in the Jensen machine. But in the dé- 
termination of this question the obvious fact cannot be overcome by 
such testimony. Experts are usually but spécial advocates, to be 
f ound on every side of every question of sufficient importance to engage 
their services. After ail, the ultimate fact must dépend upon the 
judgment of the court, not upon the conclusion of witnesses. 

The Jensen carrying device is not, in my judgment, an équivalent 
or substitute for the Norton chute. It is not in any sensé within the 
description of an équivalent within the rule laid down in the case 
cited. It is not such a case as where a weight is substituted for a 
spring, or a lever for a screw; thèse ingrédients being at ail times 
well-known substitutes for each other. In ail such cases the ingré- 
dient used may be said, for obvious reasons, to include whatever is at 
the time of the patent a known substitute for it. The Jensen device, 
as already shown, consists of a disk moving horizontally, upon which 
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the can bodies are delivered in an upright position, thns enabling com- 
pletely filled cans to be automatically headed. The Norton chute is a 
mère incline, down which the cans roll horizontally. The positive 
conveyor does not copy the principle of opération of this gravity in- 
cline. Whatever may be said in comparison of the conveyor in the 
first Jensen with Norton's chute, the utmost liberality of construction 
cannot make the conveyor in the new machine the équivalent of 
Norton's device, in the sensé contended for. The fact is patent to the 
understanding that a mechanism by which cans are moved by positive 
force in a vertical position, is not the équivalent of an incline down 
which they roll horizontally by force of gravity. It does not admit of 
argument, and the testimony of witnesses to the contrary is mère 
impertinence. 

In his amended application Norton makes substantially two claims 
which distinguish his invention from the claims made in his original 
application, and disclaimed by him in his amended application. Thèse 
are (1) the new use of the mold to size the exterior of the can body, 
and (2) the annular space between the can body and mold, conform- 
ing to the thickness and width of the flange on the can head or end, 
into which annular space the head is forced. Of thèse two éléments, 
Norton, in his amended spécifications and claims^ says: "None of the 
références show a mold or clamp for the can body having an annulai- 
space between the can body and the mold into which the head is 
forced, nor do any of the références show sizing the exterior of the 
can from the outside, both of which are essential features of appli- 
cant's invention." In providing the annular space, the end of the 
mold, according to the spécifications of the Norton patent "is cham- 
fered away interiorly to give room to the flange of the cap or can end to 
pass outside the can body." It is only necessary to examine the claims 
rejected by the patent office and disélaimed by Norton to see how the 
patent issued to him is limited, and to understand precisely what his 
invention is. The contention of complainants is that the émarge- 
ment in the end of the mold, which Norton, in his spécifications, says 
is produced in his invention by "chamfering" the mold "away inte- 
riorly," constitutes the annular space of his machine. But the prior 
inventions had a mold "chamfered away at the end so as to give room 
for the flange of the cap or end pièce." In the second claim of his 
original application he claimed the enlargement in the end of the 
can mold produced by "chamfering away the mold at the end so as to 
give room for flange of the cap or end pièce" as a feature of his com- 
bination. But Çhis was rejected on the ground of a prior patent, and 
Norton was, in effect, compelled to disclaim it. He was compelled to 
make a new claim in such terms as would distinguish it from the re- 
jected claim; and, having done this, he cannot now go back to the 
rejected and abandoned claim. It was necessary to him in his amend- 
ed claim to specify some new élément, something more than the en- 
largement at the end of the can mold to give room for the flange of 
the can head, by which he had described what he now calls the "an- 
nular space" in his combination. That was not his invention, nor 
was the combination which included it his. Thereupon he added 
what he designated "an essential feature," by which he limited his 
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claim, namely, the "annular space between the can body and mold, 
conforming to the thickness and width of the flange on the can head or 
end, into which annular space the head is forced." In the note to his 
amended spécifications and claims Norton says: "None of the référ- 
ences [meaning none of the prior patents upon which his original ap- 
plication had been rejected] show a mold or clamp for the can body 
having an annular space between the can body and the mold into 
which the head is forced, nor do any of the références show sizing the 
exterior of the can from the outside, both of which are essential 
features of applicant's invention." It follows, and the court in the 
Wheaton Case holds, that, inasmuch as Norton's patent is for a com- 
bination, unless the defendant's device contains the annular space and 
piston or device for forcing the can head therein, or their mechanical 
équivalents, the charge of infringement is not made out. 

In Wheaton v. Norton this annular space is defined as "a space ex- 
isting between the circumference of two concentric circles having dif- 
férent diameters." In thé présent Jensen machine this space does 
not and cannot exist. If the conical sizing hole of the Jensen machine 
is considered to be a mold, and the Jensen can-head device with its 
recess a part of such mold, as the court, upon the case then presented, 
decided, the effect is to ascribe to the Jensen machine a mold with an 
enlargement at the end within the description which Norton gave of 
his invention in rejected claim numbered 2. It is a fact that has 
the force of a démonstration that the description which Norton is com- 
pelled on the trial of this case to give of the "annular space" of hi« 
combination, in order to make it appear that Jensen's device contains 
it, and which the court of appeals in the former case gives of this 
essential feature of Norton's invention, namely, a sizing mold having 
two diameters, the smaller of which conforma to the exterior of the 
can body and the larger of which corresponds to the exterior of the 
can-head flange, is essentially the same as that given by Norton in 
the claims rejected by the patent office. It was only by limiting 
his daim, by a précise description, to a sizing device or mold having 
its end enlarged "so as to leave an annular space between it and the 
can body for the réception of the flange of the can head," and by aban 
doning, and, in effect, disclaiming, ail the six claims as originally 
made, that he was enabled to obtain his patent. Having tied himseîf 
down in this way,-it does not avail him to say in the patent that he 
does not wish to limit himself to any particular form or construction of 
can mold, and to invoke a broad and libéral construction of his pat 
ent. In the brief filed for complainants, it is said that the object 
of the mechanism is not to force a can head into a recess or annular 
space, but to put the head on the body. This is precisely what was 
stated in the rejected and abandoned claims, and manifestly no con 
struction of the patent can be allowed that restores to it what the 
patent office rejected, and the patentée abandoned. The intention 
of the patent is not to be ascertained from statements in the patent 
or application made upon the basis of the claims originally made, 
but subsequently abandoned. Norton did not claim that his inven- 
tion was primary or fondamental. He only claimed to hâve invented 
"certain new and useful improvements" in machines for putting ends 
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on cans, and one of thèse improvements — an essential one — is the de- 
vice by which the annular space is produced. Any description of the 
Norton "annular space" to fit the Jensen machine as construed by the 
court of appeals takes it out of Norton's patent, and restores the re- 
jected claims of Norton's original application; and any description 
within the patent wholly séparâtes it from the Jensen machine. The 
patented device requires a space between the exterior diameter of the 
end of the can body and the enlarged interior diameter of the mold. 
The annular space of Norton only exists when the can body is in the 
mold. I am of the opinion that this "annular space" was a mère ex- 
pédient to secure a patent, when ail the claims by which the combina- 
tion could properly be described had been rejected, and that it is not 
in any sensé an invention. The can body is not a part of the device, 
and yet without it there can be no annular space by any description 
of it not in the rejected claims. The annular space of the patent 
only exists as a resuit of the can-heading process, and it cannot, there- 
fore, be a means in that process. Nevertheless, such as it is, it is an 
"essential feature" of Norton's combination, since he has so specifled it 
in his application for a patent, and his right to the relief he seeks 
dépends upon it. 
In Fay v. Cordsman, 109 TJ. S. 420, 3 Sup. Ot. 244, the court says: 
"In such a clalm [a claim for combination], if the patentée spécifies any élé- 
ment as entering into the combination, he makes such élément material to the 
combination, and the court cannot déclare it to be immaterlal." 

But if Norton is not estopped by the rejected claims of his original 
application to show that the enlarged diameter at the end of the 
mold constitutes the annular space of his patent, yet neither this an- 
nular space nor its équivalent can, by any construction, however 
broad, be found in the Jensen machine. The Jensen machine contains 
a can-head recess in the under side of a plate above the tapering sizing 
and guide device. This recess holds the can head in place while the 
can body is forced into it through the tapering hole from below. It is 
semicircular in form, and is so flxed that when a can head is held 
against the semicircular recess end, it is directly over the tapering 
hole. Complainants contend that this recess constitutes "an émarge- 
ment at the end of the mold," — assuming that the Jensen tapering hole 
and can-head recess constitute "a mold," — and their brief refers to it as 
"a recess at the end of the mold, differing in siae by the thickness 
of the tin from the smaller diameter." By this process the Jensen 
machine is construed to hâve a sizing mold with an enlargement at 
the end corresponding to that in the Norton mold, and this in turn 
is construed as constituting the annular space of Norton's combina- 
tion. As we hâve already seen, the annular space is described by 
Norton in his amended spécifications as the "space between the can 
body and the mold into which the can head is forced." The mère 
existence of a space between the can body and the mold will not 
answer the description of Norton's annular space, unless it is a space 
into which the can head can be forced upon the can body. In the 
Jensen machine such a thing is impossible. It is possible in that ma- 
chine, by forcing the can body through the tapering sizing hole, to 
hâve a space between the can body and the semicircular side of the 
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can-head recess; but if this space is produced in the Jensen machine 
the can head cannot enter the recess, and such a space, so far from 
performing a function in the can-heading process, will obstruct, and 
altogether prevent, the can-heading opération. Norton has not pat- 
ented this annular space. That is not the subject of patent. He 
has patented the device from which such space results. It would be 
enough if he could and had patented as an invention a particular 
space produced in the can-heading process into which the flanges of 
the can head are guided as the head is forced on the can body, with- 
out claiming the exclusive right to ail space occupied by the can-head 
flanges while the can body is entering the can head, for, since the can- 
head flanges must occupy some space as well when the can head and 
can body are centered together as at other times, such a claim, if suc- 
cessful, will make any further invention in automatic can heading 
impossible. 

In deciding whether Jensen's machine contains the "annular space," 
which is an essential feature of Norton's invention, or whether the 
rotary disk is the équivalent of the Norton chute, or the tapering sizing 
hole is the équivalent of Norton's mold, the claims of patent 267,- 
014 must be strictly construed against the inventor and in favor 
of the public, Norton having, after the six claims of his original appli- 
cation had been rejected by the patent office, amended his application, 
and limited his claims to thèse "improvements" as such. But, without 
this, I am of the opinion that there is no possible construction of the 
claims of this patent, however broad and libéral, that will bring the 
Jensen machine within them in respect to the features named, more 
especially with respect to the annular space and gravity chute of Nor- 
ton's combination. 

It is not material to consider whether the Jensen device, by which 
the can body is forced through the conical guide, is the équivalent of 
the piston of Norton's combination. It performs an important func- 
tion in the can-sizing opération that wholly séparâtes it from the piston 
of Norton, and so differs from it in other particulars as to disprove the 
claim of infringement, unless ail devices, regardless of form or mode 
of opération, that accomplish the results of Norton's devices, are held 
to infringe them. Nor is it material to consider whether the Norton 
spring device has its équivalent in Jensen's machine; nor the question 
whether the principle of the conical guide of Jensen, so far from in- 
fringing the Norton mold, is not found in the earlier patents of Marsh 
and Miller. Nor is it material to consider the other questions of in- 
fringement that are presented in the case. Ail the claims alleged to 
be infringed are combination claims, and in ail of them the annular 
space is an essential feature. Without this essential feature, there 
can be no infringement. The contention of complainants that Nor- 
ton's invention is fundamental, and stands at the head of the art as 
the first machine ever invented for automatically putting can heads on 
the outside of can bodies, contradicts the évidence of the file wrapper, 
from which it appears that his claim was not that he had invented a 
can-ending machine, but "certain new and useful improvements" in 
such machines; and it is so decided in Wheaton v. Norton. An in- 
vention does not become primary in its character by the fact that the 
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machine as improved is the flrst of its kind. The Norton-Hodgson pat- 
ent, No. 294,065, which complainants contend is primary and generic, 
is, like the other patents involved in the suit, merely "for an improve- 
ment in can ending and seaming machines." It is not the flrst ma- 
chine which combined can heading and seaming. The Miller patent, 
No. 232,535 is for a machine containing this combination. The 
ground upon which the claim is made that patent 294,065 is for an orig- 
inal invention is of the same character as that made for patent 267,- 
014, — that it is the flrst machine that combined crimping and exterior 
can heading. As already stated, the fact that a machine as improved 
is the flrst of its kind does not give it the character of a primary and 
generic invention. " Norton, in his application upon which patent 267,- 
014 was issued, only claimed for an improvément; and the patent has, 
as we hâve seen, been adjudged to be merely for an improvément. 
And so of claim 14 of patent 294,065, which is merely for an imprové- 
ment It is not the flrst machine to combine can heading and crimp- 
ing. In its éléments, the Norton machine differs widely from that 
of Miller, and thèse différences are relied upon to give it an original 
character; but as to the différence between the Norton machine, in 
which the crimping and heading opération are both performed by the 
single heading mechanism, involving what is known as the "squeezing 
jaw," and the Jensen machine, where the crimping is performed by a 
rotary form of mechanism, separate from the heading mechanism, the 
complainants' position is altered. They contend that thèse différ- 
ences do not give to Jensen's machine the character of.an invention, 
nor relieve him from the charge of infringing the Norton-Hodgson can- 
heading and crimping combination; that the rotary form of crimping 
mechanism employed by Jensen is an old and well-known équivalent 
for the squeezing-jaw form of mechanism shown in the Norton patent, 
and that they are; therefore, entitled to it under the doctrine of équiv- 
alents. But, if this is so, it does not appear upon what principle the 
Norton patent can claim invention. The invention is not in the com- 
bination as such, since, as we hâve seen, that is in Miller's patent. If it 
is in the improvément of the combination, and such improvément com- 
bines with Norton's heading mechanism one of two well-known crimp- 
ing devices, why may not Jensen combine the other with his heading 
mechanism, so long as he avoids the Norton method of uniting the 
two? The rotary crimper is not an ingrédient in complainants' in- 
vention, within the rule that entitles a patentée to ail well-known sub- 
stitutes for parts that go to make up his machine, but it is in itself 
an aggregation of parts constituting an invention. If complainants' 
invention was on the principle by which a crimping machine is com- 
bined with a heading machine; and it was practicable to apply such 
principle to a rotary crimper, their contention would be upheld, and 
in such case it would, in my opinion, make no différence whether the 
crimper was an old and well-known machine or a new and patentable 
one. But the Norton invention does not admit of the employaient of 
the rotary crimper. The latter is distinct from the heading mechan- 
isra, although the two mechanisms may be combined in one machine. 
In the Norton improvément the crimping process is performed in the 
heading mechanism. The can is héaded and crimped by a single de- 
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vice, while in the Jensen machine there axe two distinct devices com- 
bined. By "mechanical équivalent," as it is sought to hâve it ap- 
plied in this particular, is meant, that Norton might hâve used the in- 
vention of the rotary crimper in his invention in lieu of the squeezing 
jaws; but this would be to substitute another invention for his own, 
in which the heading and crimping process are inséparable, and there- 
fore would not avail to bring the rotary crimper of the Jensen machine 
within the scope of patent 294,065. 

As to the effect of thé former adjudication upon the questions now 
presented, the contention of complainants is that the construction 
given the patents sued on in the former suit is broad enough to include 
the changes made in the new Jensen, and so bring it within the bound- 
aries of the Norton patent; "that the défendant cannot be heard to 
contend for any différent construction, or more limited scope for the 
patents sued on, than that construction and scope which, after thor- 
ough contest, the court decided they were entitled to receive." As 
already appears, the court in the former case gave to the claims of Nor- 
ton'» patent 267,014 a broad and libéral construction, upon a mistake 
as to the primary character of the invention, and of Norton's claim in 
the patent office, upon which the patent was issued. In the more ré- 
cent case of Wheaton v. Norton, 17 G. 0. A. 447, 70 Fed. 840, the court 
held against the construction given the patent in the former case, 
saying, in effect, that the patent in fact occupied a very différent posi- 
tion from that accorded it in the case of Norton v. Jensen, The rule 
as to res adjudicata is that, when a particular ground of controversy 
has been passed upon, the adjudication bars a subséquent action up- 
on such ground. The ground of action in the présent case is not that 
involved in the former suit. The présent Jensen machine is a new 
machine, made under a new patent issued since the decree in the 
former suit, and differing from the machine in litigation in the other 
case. The particular ground of controversy is, therefore, not the 
same as that already decided, and the question is whether "the same 
scope" is to be given complainants' patents that was given them in the 
flrst case, and, if so, whether they are broad enough to include what 
complainants call the "changes" in the new Jensen machine. The 
former décision of the court of appeals is conclusive upon the particu- 
lar question decided, but not upon similar questions that may subse- 
quently arise between the parties. As to thèse, the principle of the 
décision only applies so long as it is not overruled. The décision is 
spécial, but the principle of the décision is a rule of universal applica- 
tion. There has been one rule of construction in the case of Norton 
v. Jensen and another in that of Wheaton v. Norton, but it does not 
f ollow that there is one law for Jensen and another for Wheaton ; that 
in ail cases where Jensen is a party Norton's patents are to hâve a 
différent construction from that given them in ail other cases, and one 
to which they are not entitled. 

The défendant is entitled to a decree in his favor that the bill of 
complaint be dismissed, and it is so ordered. 
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UNITED STATES PRINTING 00. T. AMERICAN PLAYING-CARD OO. 

(Circuit Court, W. D. Michigan. June 23, 1897.) 

Patents— Costs op Référence. 

Each party should, in the first instance, pay hls own costs, on a référence 
in a patent case to ascertain profits and damages, leaving the question of 
their final disposition to be determined when the decree is entered. 

On Motion by Défendant for an Order Direc'ting the Master as to a 
Question of Costs. 

Briesen & Knauth, Paul H. Bâte, and Howard, Koos & Howard, 
for complainant. 
Boudeman & Adams, for défendant. 

SEVEBENS, District Judge. On motion for an order directing 
rhe master in respect of the costs of taking testimony upon the référ- 
ence heretofore ordered in this case. This motion is intended to 
raise before the court the question as to the obligation of parties to 
pay costs upon a référence ordered by an interlocutory decree for the 
purpose of ascertaining profits and damages which the court has ad- 
judged the complainant is entitled to recover in a patent case. For 
several years past the parties and counsel in such cases hâve, in this 
district, quite generally followed a practice supposed to hâve been 
held to be the regular and proper one by Judge Wheeler in the case 
of Urner v. Kayton, 17 Fed. 539. In that case Judge Wheeler de- 
cided that the défendant should bear the costs of the référence in the 
first instance, leaving their ultimate disposition to be fixed when the 
final decree in the case should be entered, and it has been supposed 
that this was a précèdent for ail such cases. But the question wheth- 
er such a duty rests upon the défendant has never been formally sub- 
mitted to this court, and no rule of practice has been judicially estab- 
lished hère upon this subject. Judge Lowell, in Massachusetts, held 
in the case of MacDonald v. Shepard, 10 Fed. 919, to the contrary of 
what has been by some supposed to hâve been ruled by Judge Wheeler, 
and that the practice in respect to the payment of costs pending a 
référence was not différent from that which obtains upon références 
in equity courts in other cases. I think it is more than doubtful 
whether Judge Wheeler intended, in Urner v. Kayton, to lay down 
a gênerai rule which should be applicable to ail such références. On 
the contrary, I incline to construe his opinion as reported to be based 
upon the peculiar phraseology of the decree ordering the référence in 
that case, which it seems was a direct order on the défendant, re- 
quiring him to go forward and render the account; and it would seem 
that the décision of the court was rested upon the theory that there 
was an obligation to take an affirmative step by the défendant, and 
go forward in executing the order to account. Certainly the gênerai 
practice in cases of référence is for each party to pay his own costs 
as the proceeding goes forward, and for the court ultimately to ad- 
judge upon whom the payment of such costs ought equitably to be 
devolved; and I can hardly think Judge Wheeler intended to lay 
down a rule in opposition to the gênerai one which governs this sub- 
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ject, without a more full exposition of the grounds and principles 
which ne supposed justifled such a departure. I learn that the prac- 
tice is not at ail uniforcn in the différent districts in the circuit. I 
gather that the practice of requiring the défendant to pay the costs 
obtains only to a limited extent, and that the other practice is more 
generally followed. For the purpose of settling this matter for the 
practice of this court, I hâve conferred with several of the judges 
in the circuit, and we ail agrée that there is no substantial reason 
why the gênerai practice in this respect upon référence should be 
departed from, and it is accordingly held that the usual practice 
should be pursued in this and other such cases; that is to say, that 
each party should pay the costs, upon the analogy of gênerai equity 
rule 67, in the first instance, leaving the question of their final dispo- 
sition to be determined when the decree is entered. The practice of 
requiring the défendant to pay the costs of the référence as they are 
incurred often proves an incitement to the taking of protracted, cumu- 
lative, and unnecessary testimony, and entailing needless costs. The 
affidavits read at the hearing of this motion create an impression that 
this case may be an illustration of the mischieyous résulta of a de- 
parture from the gênerai raie, but this is a matter which can best 
be determined later on. An order for directions to the master may 
be entered in conformity with the foregoing views. 



BLUE STAR S. S. CO. v. KEYSER et al 
(District Court, N. D. Florlda. May 28, 1897.) 

1. Charter Parties— Advàncements for Disbuksements— "Current Rate op 

Exchange. v 

Where a charter party provides for the advancement of ordinary disburse- 
ments by charterers to master at "current rate of exchange," held, the 
expression "current rate of exchange" is one that ls unambiguous, that 
custom of the port cannot be shown to vary the légal meaning, and that 
the expression necessarily means the amount of premium which it will cost 
to replace a sum of money in one country in the other, or which a right to 
a sum of money in one country wlll produce in another. 

2. Same— Powers op Master. 

HM, that a charter party is a contract between the owners of the vessel 
and the charterers which the master of the vessel cannot vary, or bind the 
owners by acts unauthorized by its ternis, as between the charterers and 
owners; and that the expressions in the charter party in controversy are 
clear and deflnite, and constitute a positive contract, and the master has 
no authority to vary its terms, to the détriment of the owners. 

3. Same— Commissions. 

Address commissions are not included In the expression, "in charter 
party cash advanced for ship's disbursements," and therefore is to be ex- 
cluded from the amount upon which they charge commission. 

On Final Hearing on Libel and Answer. 

Convers & Kirlin, Liddon & Eagan, and B. 0. Tunison, for libel- 
ant. 

John C. Avery, for respondents. 

SWAYNE, District Judge. The respondents chartered the steam- 
ship Blue Star from the libelant corporation, and thereupon said 
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stearaship proceeded to Pensacola, Fia., and was loaded by respond- 
ents with a cargo of timber for ports in England. Among the pro- 
visions of the charter party were the following: 

"(7) Sufficient cash for ship's ordinary disbursements at port of loading to 
be advanced the master by charterers or their agents, at current rate of ex- 
change, subjeet to 2% per cent, commission; master to give his draft at 30 
daj's' sight on owners to cover same, which owners agrée to accept on présenta- 
tion, and to protect, ship lost or not lost." 

"(17) The vessel to be consigned to the charterers or their agents at port of 
loading, paying them 2% per cent, address commission on amount of freight 
earned. 

"(18) Merchant to do the stowing of the cargo, supply dogs and chains, pay 
wharfage, customhouse, tonnage, quarantine dues (but excluding fumigating 
expenses, should such be incurred), and consulate fées for entrance and elear- 
ance, harbor master's fées, harbor movements after vessel in loading berth, 
and pilotage in and out, at two ($2) per load of flfty cubic feet on the entire 
cargo taken aboard at port of lo'ading." 

The charterers presented to the master for his signature a draft 
upon the libelant for £1,440. 13. 4, the amount of which was déter- 
minée! by a bill rendered the master of said vessel for items of dis: 
bursements, amounting to the sum of $6,346.61, a copy of which 
was attached to the libel, and admitted to be correct in the answer. 
The draft, as presented by respondents, was signed by the master, 
îndorsed to other parties by respondents, and in the course of busi- 
ness presented and paid by libelant. The libelant in this case con- 
tends that the draft was excessive; that the said sum of $6,346.61, 
which, at exchange of $4.83, alleged to be the "current rate of ex- 
change," would equal £1,314, and 2| per cent, address commission 
on £4,074 added, being £101. 7. 0, would make a total of £1,415. 7. 0, 
the amount the draft should hâve been. The charterers, to make 
up the amount of the draft, added a charge of 2£ per cent, upon 
the address commission of £101. 7. 0, reckoned at the rate of exchange 
of $4.75, being $12.10, and a commission of 2£ per cent, on $24.35, 
which was not advanced, and arose from error, amounting to $.61, 
and that they reckoned exchange at $4.75, instead of $4.83. The 
respondents contend that the current rate of exchange contemplated 
and intended by the parties to said charter party at the making 
thereof was the rate of $4.75 per pound sterling; that the address 
commission of 2£ per cent, on amount of freight earned was pay- 
able to respondents at the port of loading, and was paid by including 
the same in the master's draft upon libelant as a disbursement of 
the ship at the port of loading, and that they were legally entitled 
to said commission. It is sufficiently admitted in the answer to the 
libel and the answer to the interrogatories propounded in the libel 
that sterling was convertible into American money at $4.83 to the 
pound, but the answer sets up a custom of the merchants in Pensa- 
cola in dealing with foreign shipowners, who did ail of the timber 
and lumber business in Pensacola, existing for more than 20 years, 
for the "current rate of exchange" to be regarded as the rate of ex- 
change at which such drafts were currently taken by charterers of 
such vessels under such charters at Pensacola, and that the rate of 
$4.75 was such at the time of the présentation of this draft, and that 
the expression "at current rate of exchange" found in said charter 
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party has never been regarded in the trade as meaning a premium of 
discount for replacing a sum of money at Pensacola by an equal snm 
in the country of the owner of the vessels, or vice versa; that 
thèse drafts hâve no market in Pensacola, but are sent on for col- 
lection. 

The questions presented on argument were: 

First. Has this court, as a court of admiralty, jurisdiction? This 
action is brought to recover from respondents a sum of money de- 
manded and paid to the respondents from the master of the steaœ- 
ship of the libelant. It is alleged that under the terms of the 
charter party the respondents had no right to the money so paid by 
it. It is peculiarly within the jurisdiction of a court of admiralty to 
détermine the essential questions herein involved, — i. e. the rights 
of the respective parties under the charter party, — and between the 
respective parties to such instrument a court of admiralty has juris- 
diction to détermine ail the obligations arising therefrom. The A. 
M. Bliss, 1 Fed. Cas. 593; Church v. Shelton, 5 Fed. Cas. 674; The 
Queen of the Pacific, 61 Fed. 217, etc. 

Second. As to the construction and application of the expression in 
the charter party, "current rate of exchange." Respondents' theory 
of construction seems to be that the expression is ambiguous, and 
that custom may be admitted to explain its meaning. The only 
bearing the alleged custom may hâve upon an express provision in a 
contract is to explain the meaning of words which the parties hâve 
used, where the words themselves are ambiguous, and where the 
court must resort for a légal construction to the surroundings of the 
parties, or gain their intent from business usages. Where they are 
customarily considered, in a certain trade, to hâve a particular mean- 
ing, and the parties are shown to know or be in such position that 
they are presumed to know of the meaning which the custom at- 
taches, évidence of the custom may be admitted, but only for the 
purpose of showing what the parties did actually intend. The rights 
of the parties are governed by the contract, and the question is, 
simply, what is the intent of the parties as expressed in the contract, 
under the rules of légal interprétation? Where words are popularly 
used in one sensé, and it is claimed that the custom of a trade im- 
poses on them a différent meaning, the main question is always this : 
Can it be said that both parties hâve used thèse words in this sensé, 
and that each party had reason to believe that the other party so 
understood them? Mr. Parsons, in his work on Contracts, fully dis- 
cusses this proposition on page 542. The question, then, is, can the 
expression in the charter party, "current rate of exchange," be con- 
sidered as ambiguous, allowing usage or custom to control the courts 
in any particular locality as to its meaning? The object of a draft 
or bill of exchange is the transfer of money from one country to an- 
other, and the rate of exchange is the rate at which this can be done, 
or the price which a right to the payment of a pound sterling in 
England will command in dollars in America. That rate varies 
from time to time, and the object of using the word "current," 
meaning "now passing, présent in its course, as the current montli 
or year," and "exchange," the rate at which the pecuniary transfer 
of funds can be made, can, in my opinion, hâve no légal ambiguity. 
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The very name of the instrument by which this amount was collected 
indicates the office which it so frequently performs, — that of ex- 
ehanging a debt in one place or country for a debt in another place 
or country; and the phrase "current rate of exchange" can hâve but 
one légal meaning, — the différence in value, at any particular time, 
of the same amount of money in différent countries or places. Dan- 
iel, Neg. Inst. § 1440a. This is precisely the meaning which the 
respondents contend the phrase does not bear, but contend that it 
means a rate which does not fluctuate; that is, a nominal or custom- 
ary par. The par of exchange is the value of money of one country 
in that of another, and may be either real or nominal. Nominal par 
is that which has been flxed by law or custom, and, for the sake of 
uniformity, is not altered, the rate of exchange alone fluctuating. 
Bouv. Law Dict. "Exchange." And it has been held that an instru- 
ment containing a promise to pay a certain sum, "current rate of 
exchange" to be added, was not negotiable, because not deflnite in 
amount. Bank v. Newkirk, 2 Miles, 442, 443. The averment in 
the answer that there is no market for thèse drafts drawn by the 
master to his own order, and indorsed to the charterers as payment 
of disbursements, etc., and that they are sent on for collection, itself 
destroys the contention of respondents regarding the construction 
of this phrase. Obviously, no remittance of specie is made from 
England, but the bills, while still the property of the respondents, 
are negotiated somewhere in America, and the rate which the mer- 
chant realizes on them is greater than {4.75, and is the current rate 
of exchange at the time. If this is ail that the merchant realized on 
them, it should hâve been so alleged, and there would hâve been ob- 
jection to their reckoning exchange at that rate. 

In the answer to the third interrogatory, respondents admit that 
sterling was then and there convertible into American money at 
$4.83 to the pound, and therefore, if they had deposited said drafts 
for collection, they would hâve realized $4.83 per pound. If the 
drafts are drawn at $4.75, the shipowners hâve to pay, not only com- 
missions on disbursements, of 2\ per cent., but an additional amount 
in excess of the sum actually disbursed, which there is no reason 
they should pay or should agrée to pay. If we can dérive a known 
légal meaning from the expression "current rate of exchange," paroi 
évidence that the parties intended to use it in some différent or pop- 
ular sensé will be rejected, unless thèse words, if interpreted accord- 
ing to their strict légal sensé or acceptation, be wholly insensible 
with référence either to the context of the charter party or the extrin- 
sic facts. Tayl. Ev. § 1165, citing other authorities; Barnard v. 
Kellogg, 10 Wall. 383. Proctors for libelant hâve cited many cases 
bearing on this question, which fully sustain this position. Proctors 
for libelant further contend in brief that a custom of a particular 
place only, as it seems from allégations in answer, this to be, cannot 
be imported into a contract not made at that place, the charter party 
in this case having been entered into in Liverpool, England; and that 
the clause referring and including custom of port of loading applies 
only to matters where the charter party is not express in its provi- 
sions; that the provisions relating to commissions and exchange are 
express, and therefore local custom cannot be imported into it. 
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Kespondents maintain that the charter party expressly provides that 
this custom is a part of the conitract, because the gênerai law makes 
such custom a part of the contract, under the circumstances stated 
in the answer; and that the shipowners are presumed to know it, 
and to haye had it in mind when they chartered their ship. But 
this contention cannot be maintained on the grounds set forth pre- 
viously. The cases cited in support of same cannot be applied to the 
circumstances in this case. Although the owners knew of the usage, 
its character is such that it would not be binding upon one who at- 
tempts to resist it; and therefore, even if the parties knew that the 
usage had long and uniformly existed, such usage could not produce 
a custom binding upon one who chose to object to it. The provisions 
in the charter party that the custom of the port shall be valid unless 
specifically expressed, has no other effect than to put the parties in 
the same position as if they knew of the usage which prevailed at 
Pensacola. If they had known of the usage, it is not to be presumed 
that they intended to adopt it if unreasonable. Usage is not custom, 
but merely the évidence f rom which the existence of a custom may be 
inferred. An unreasonable usage does not establish a binding cus- 
tom, and the adoption in the charter party of customs at Pensacola 
brings into the contract only those usages which would hâve been in- 
cluded had the contract been made at Pensacola, and with knowledge 
of the usage. It does not make a custom that which is not a custom. 

In concluding this phase of the case, I may add that the term 
"current rate of exchange" can hâve but one légal signification, and 
that an unambiguous one,-— the rate of exchange is the rate at which 
drafts are negotiated. It is the amount in dollars for which a draft 
for sterling will sell per pound. The purpose of the agreement is to 
fix what amount the master's draft shall be. It provides that it shall 
be a draft for the number of pounds which will sell for the number of 
dollars which hâve been advanced, and thus reimburse the charterers. 
The answer says that ail charters at Pensacola contain the same 
provision, and that the manner in which they fix the amount of the 
master's draft is by saying that they shall be drawn at the rate at 
which they shall be drawn. Such an interprétation seems not con- 
sistent with law, because the rate of exchange is not the rate at which 
drafts are drawn, but the rate at which they are sold; and because 
it does not fix the amount of the draft, but leaves it subject to any 
variation which charterers may see fit to make, and would allow mer- 
chants in Pensacola to combine and fix arbitrarily the rate or "current 
rate of exchange" without relation to that which exchange could be 
procured upon the market. If, on the other hand, the rate meant the 
rate at which 30-day bills sell, there can be only one such rate in- 
tended, — the rate for marketable paper. 

Eegarding the question whether the charterers had a right to 
charge libelant a commission upon the commission on freight earned, 
allowed as address commission, that is a payment by the owner to 
the charterer for attending to the business of the ship, and provided 
for in another part of the charter party. I take the view that this 
was a spécial compensation to the charterers for managing the busi- 
ness of the ship, and clearly could not be classed among the items 
provided for in the charter party as disbursements of the ship under 
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the clause, "in charter party cash advanced for ship's disbursements." 
Bespondents contend that this was payable to them at the port of 
loading, and was paid by the master's draft, the same as any other 
disbursement; and set up a custom in said port to that effect. But 
I cannot reconcile this contention with the facts as pleaded, and re- 
gard this commission in the light of compensation, rather than dis- 
bursement. 

This brings me to a considération of the last question urged by 
respondents as defeating the claim of libelant, viz. that the master 
was well advised of each and every item in the said account at the 
time that he gave the said draft, and well understood the rate of 
exchange at which it was given, and gave the same without protest, 
objection, or dispute at the port of loading. To support this, re- 
spondents hâve cited 4 Wait, Act. & Def. 476, 477, and Ferrari v. 
Board of Health, 24 Fia. 390, 5 South. 1. This décision is entitled to 
great considération, and if I found it applicable to this case I would 
give it great weight in the disposition of this question. But in this 
case a draft had been given to the plaintiffs by the master of the 
vessel for quarantine dues, alleged to be illégal, but which the court 
held légal, and the owner refused to accept, and this action was 
brought against the drawer for the amount of the bill. The master 
interposed a défense of illegality of considération, and among the 
questions decided by the court was that it was made without duress, 
etc., and no doubt this would hold as between the drawer and in- 
dorsee for value and without notice, or ëven under the circumstances 
of this casé; but as between the acceptor and an indorser with full 
notice of ail the circumstances, as in this case, the rule is différent. 
Where knowledge of the defect on the part of the warrantor can be 
shown, the bill may be returned as worthless, or it may be accepted 
for the honor of subséquent indorsers, and rely upon the warranty 
of the indorser, and, on being obligea to pay money or suff er loss, to 
hold the warrantor liable for damages incurred. See Norton, Bills 
& îs T . p. 144. They are entitled, and indeed obligea, to pay this bill, 
under their promise in the charter party to protect and pay such 
drafts as should be drawn ; and the drawing itself was a request for 
payment, made by the drawer to the drawee, which drawee it entitled 
to accept without préjudice to its rights. Daniel, ~Neg. Inst. § 
1256. But, independent of this considération, since there is no 
question of bona fide purchaser, we hâve the considération of the 
question regarding the act of the master in drawing this bill for a 
larger sum than that to which the respondents were entitled under the 
charter party, and which was done at the request of respondents. 
In Gracie v. Palmer, 8 Wheat. 639, it was held that it was not in the 
power of the master to release the charterer from bis contract to the 
owner, so long as the contract is in force, and has no power to modify 
the terms, since ail the power delegated to him while the charter party 
is in force is to perform the undertaking of his employer in the ful- 
fillment of the contract. It seems clear that the libelant had a right 
to accept the bill so drawn, and in fact it was his duty, and thereafter 
look to the respondents for any excess they may bave induced the 
master to include. A decree may be entered for the amounts claimed 
in the libel. 
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PURDY v. WALLACE MtfLLER & CO., Limtteâ. 

(Oircult Court, D. Massachusetts. June 21, 1897.) 

L RbhotaIi of Causes— Attachment Suits — Waiver ok Right to Remove. 
When an action is begun ta a state court against a nonresident défendant 
by process of foreign attachment, without personal service, such défendant 
does not submit to the exclusive jurisdiction of the state court, nor waive 
the right to remove the cause to a fédéral court, by giving a bond to re- 
lease the attachment in accordance with the state procédure. 

Il Same— Lack o» Personal Service— Jurisdiction. 

Custody of a res being recognized by the fédéral courts as a ground of 
jurisdiction, as well as personal service of process, a suit begun in a state 
court by attachment of property, and removed into a fédéral court, will 
. not be there dismissed for want of jurisdiction because there has been no 
Personal service. Goldey v. Mornlng News, 15 Sup. Ct 559, 156 U. S. 518, 
distinguished. 

8. Bame— Dismissal. 

When a suit commenced in a state court by attachment is removed lnto 
a fédéral court before the proceedings upon the attachment are complète, 
the fact that the fédéral court cannot complète such proceedings is not a 
reason for dismissing the action. 

On Plaintiff's Motion to Bemand, and Defendant's Motion to Dis- 
miss. 

Arthur Lord and James M. Newell, for plaintiff. 

Charles P. Searle and William G. Thompson, for défendant. 

BEOWN, District Judge. This action is for breach of contract, 
and was begun by foreign attachment in the state court. against the 
défendant, a corporation of New Jersey, not ineorporated under the 
lawa of Massachusetts, and having no place of business, officer, agent, 
or attorney therein. The only service was upon the garnishees, the 
case having been removed before the giving of notice to the défendant 
as required by the state statute in cases of foreign attachment. The 
plaintiff now moves to remand upon the ground that by giving bond 
to release the attachment, made by trustée process, the défendant has 
submitted to the exclusive jurisdiction of the state court, and waived 
the right to remove. As suggested by counsel for the défendant, the 
proposition that, as the price of a removal granted by an act of con- 
gress, a défendant must permit an attachment to remain upon his 
property, and cannot avail himself of the provisions of the state law 
for dissolving the attachment, involves an extraordinary limitation 
upon a right founded upon the constitution of the United States, and 
expressly granted by an act of congress. There appears no sound 
reason for such a limitation. In Kern v. Huidekoper, 103 U. S. 485, it 
was said : 

"When the prerequisites for removal hâve been performed, the paramount 
law of the land says that the case shall be removed, and the case and the res 
both go to the fédéral court. The fact that the state court, while the case 
was pending in lt, had possession of the subject-matter of the controversy, can- 
not prevent the removal; and when the removal is accomplished the state 
court is left without any case, autliority, or process by which it can retain 
possession of the res. The suit and the subject-matter of the suit are both 
transferred to the fédéral court by the same act of removal, or when a bond 
81 F.-33 
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for the delivery of the property has been taken, as in this case, the bond, as 
the représentative of the property, is transferred with the suit. There is no 
interférence with the rightful jurisdiction of the state court, and no wresting 
from its possession of property whieh lt bas the right to retain." 

Furthermore, by the act of March 3, 1875, § 4 (18 Stat. 471), the 
validity of attachments in the state courts, and of ail bonds, undertak- 
ings, or security given by either party, is preserved after removal. 
This is a satisfàctory indication that congress did not intend that the 
giving of sûch a bond should prevent a removal. 

In support of the motion to dismiss, the défendant contends that 
jurisdiction of its person has been acquired by neither court, and that 
it now has the right to claim the same personal privilège which it 
could hâve claimed had the case been begun in this court, and that 
without jurisdiction of the person the case cannot proceed, and there- 
fore should be dismissed. The défendant relies upon the case of 
Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, and quotes 
the language of Mr. Justice Gray : 

"The theory that a défendant, by filing In the state court a pétition for 
removal Into the circuit court of the United States, necessarily waives the 
right to insist that for any reason the state court had not acquired jurisdiction 
of his person, is inconsistent with the terms as well as with the spirit of the 
existing act of congress regulating rsmovals from a court of a state into the 
circuit court of the United States. * * * The législature or the judiciary 
of a state can neither defeat the rigtit given by a constitutional act of con- 
gress to remove a case from a court of the state Into the circuit court of the 
United States, nor limit the eftect of such removal." 

Admitting, merely for the purposes of the motion to dismiss, that 
no jurisdiction of the person has been acquired, and that the défend- 
ant may now, in this court, insist upon the point, what is the proper 
conséquence? Does it follow that the case should be dismissed? 
The case of Railway Co. v. Brow, 164 TJ. S. 279, 17 Sup. Ct. 128, which 
cites the foregoing language of Mr. Justice Gray, announces the rule 
that: 

"The party has a right to the opinion of the fédéral court in every question 
that may arise in the case, not only in relation to the pleadings and merits, 
but to the service of process, and [that] it would be contrary to the manifest 
intent of congress to hold that a party who has a right to remove a cause is 
foreclosed as to any question which the fédéral court can be called upon under 
tlie law to décide." 

It is signiûcant, however, that in the latter case Mr. Chief Justice 
Fuller, in the first sentence of the opinion, distinguish.es the case be- 
fore him from one involving a proceeding in rem or quasi in rem. 
Thèse two cases establish the principle that in removed cases the féd- 
éral courts will détermine according to their own principles of juris- 
prudence the question of whether jurisdiction of the person has been 
acquired, but they do not décide that the courts of the United States 
wiÛ recognize no jurisdiction as valid unless based upon personal 
service or voluntary submission. 

There is a third basis of jurisdiction recognized by the suprême 
court of the United States, namely, the custody of a res. In Pennoyer 
v. Neff, 95 U. S. 714, 723, it is said: 

"Every state owes protection to its own citizens, and, when nonresidents 
deal with them, it is a légitimai* and Just exercise of authority to hold and 
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appropriate any property owned by such nonresidents to satlsfy the claJms 
of its citizens. It is in virtue of the state's jurisdiction over the property of 
the nonresident situated within its limits that its tribunals can inquire into 
that nonresident's obligations to its own citizens, and the inquiry can tnen be 
carried only to the estent necessary to control the disposition of the property." 

In Cooper v. Keynolds, 10 Wall. 317, it is said: 

"So the writ o£ garnfehment or attachment, or other form of service on a 
party holding a fund which becomes the subject of litigatioii, brings that fund 
under the jurisdiotion of thé court, though the money may remain in the 
actual custody of one not an officer of the court." 

See, also, Freeman v. Alderson, 119 U. S. 185, 7 Sup. Ot. 165. 

In the case of St. Clair v. Cox, 106 U. S. 353, 1 Sup. Ct. 357, Mr. 
Justice Field says of the case of Pennoyer v. Neff (wherein also he 
delivered the opinion) : 

"We held that personal service of citation on the party or hls voluntary ap- 
pearance was, with some exceptions, essential to the jurisdlction of the court." 
"The exceptions related to those cases where proceedings are taken In a state 
to détermine the status of one of its citizens towards a nonresident, or where 
a party has agreed to accept a notification to others, or service on them, as 
citation to himself." 

It is obviously not the purpose of the removal statutes to destroy a 
valid jurisdiction of the state court. Nor is it the purpose to secure 
to a défendant the right to litigate in the district of bis own domi- 
cile, since the removal must be to the United States court for the 
district wherein the suit was begun. The cases of Goldey v. Morning 
News and Kailway Co. v. Brow did not involve a considération of the 
exception pointed out in Pennoyer v. Neff and St Clair v. Cox to the 
gênerai rule requiring personal service or voluntary submission. In 
the case of Cowley v. Eailroad Co., 159 U. S. 583, 16 Sup. Ct. 131, it 
was said: 

"The case having been removed to the circuit court upon the pétition of de- 
fendant, it does not lie In its mouth to claim that such court had no jurisdic- 
tion of the case unless the court from which it was removed had no jurisdic- 
tion." 

It is urged as a further reason for dismissal that the removal 
has rendered it impossible to carry out the provisions of the state 
law for giving notice to the défendant. The service of citation by 
publication or notice required by the Massachusetts statuts in cases 
of foreign attachment was not made before removal, and counsel 
hâve cited many cases, including Toland v. Sprague, 12 Pet. 300, 
Picquet v. Swan, 5 Mason, 35, Fed. Cas. No. 11,134, Dormitzer v. 
Bridge Co., 6 Fed. 217, etc., to sustain the proposition that the courts 
of the United States hâve no power to give the notice required by 
the state law. From this it is urged that as this court cannot com- 
plète the service, and as by removal the state court is precluded from 
so doing, there exists no power to carry out the full procédure on 
foreign attachment, and that ail proceedings instituted in the state 
court hâve therefore been rendered ineffective, and that not only is 
there no jurisdiction of the defendant's person, but also no complète 
attachment of property, and that the logical conséquence is a dis- 
missal. Such a conclusion is by no means necessary. If we hâve 
no power to deal with the case, this is a reason for remanding it to 
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a court which has such power. But is it necessary that the service 
by publication or notice should be completed? The object of serv- 
ice by publication or notice is to give the défendant due warning of 
the seizure of his property, and of the proceedings to appropriate it. 
By appearing in the state court before the lapse of the time within 
which notice might be given, and filing his pétition for removal, 
wherein he recites the pendency of the suit, and allèges the dissolu- 
tion of the attachaient and the giving of a bond, he puts upon rec- 
ord conclusive évidence of his knowledge of the proceedings, and 
renders publication or further notice an idle formality. It is a famil- 
iar principle that a p.arty, by appearing before service, waives it; 
and, although the appearance in this case was limited to the single 
purpose of removal, the appearance for that limited purpose is in- 
consistent with a claim of lack of actual notice of the existence of 
the case. Had the défendant warted until publication had been 
made or notice given, and then removed the case, he might then hâve 
objected in this court that the state statute had not been complied 
with. As a valid jurisdiction of the state court dépends upon seizure 
of property, with seasonable notice to the défendant, it would seem 
reasonable to hold the appearance for purposes of removal, and the 
removal, which prevented further notice, a complète substitute for 
the notice required by the statute, and that the case should now stand 
exactly as if proper notice had been given, and full compliance with 
the Massachusetts statute had been made before removal. But, 
even if this is not the true view, the defendant's objection would lead, 
not to a dismissal, but to a remanding of the case, and theref ore does 
not support the motion to dismiss. I think, moreover, that it îa a 
serious question whether a défendant, by removing a case begun in 
a state court by a valid proceeding of foreign attachaient, has not, 
by the very act of removal, submitted his person to the jurisdiction 
of the fédéral court, and that the décision in Goldey v. Morning News 
is not inconsistent with such view. The proceeding in that case 
could be regarded only as a personal action, — a personal action open 
to the objection that, according to the gênerai rules of law, there 
had been no valid service. If there had been no proper service, 
there was no jurisdiction in either court which could be regarded 
as valid. The présent case is substantially différent. After seizure 
of the property, the case may, at the élection of the défendant, as- 
sume either of two forms, — that of a proceeding in which only the 
res is involved, or that of a personal action between individuals. 
It is by treating it as the latter that the défendant cornes within the 
provisions of the statute of removals, and introduces the necessary 
élément of diverse citizenship. If the défendant does not appear and 
is not served, as was said in Cooper v. Reynolds, 10 Wall. 308, 312, 
the case becomes in its essential nature a proceeding in rem. If it 
is to be so regarded after removal, then should not the case be 
remanded, as not within the provisions of the statute authorizing 
the removal of suits between citizens of différent states? If, on the 
other hand, the défendant treats it as a personal action, it becomes 
so, not by virtue of the service of process, but by virtue of its own 
act in electing to treat a proceeding in rem or quasi in rem, requiring 
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no personal service within the jurisdiction, as a personal action. 
But, in whatever light thèse questions may be regarded, I am satis- 
fied that the proper alternative is, not to retain jurisdiction or to 
dismiss, but to retain jurisdiction or to remand. Bliven v. Screw 
Co., 3 Blatchf. 111, Fed. Cas. No. 1,550. The question of dismissal 
in a case like the présent has been the subject of prior adjudication 
in this circuit. Perkins v. Hendryx, 40 Fed. 657 (decided in 1889), 
is a direct authority for the granting of the motion to dismiss. In 
the later cases of Bank v. Pagenstecher, 44 Fed. 705, and Bichmond 
v. Brookings, 48 Fed. 241, however, like motions to dismiss were de- 
nied, and jurisdiction was retained; the court intimating in the 
case of Bichmond v. Brookings that the judgment could bind only 
the property. Considering this confiict of décision, and the language 
of the suprême court in the various cases above cited, I think that 
the présent motion should be so dealt with as to recognize and pré- 
serve the validity of the jurisdiction acquired by the attachment 
in the state court, and also to recognize the right of the défendant 
to hâve the case remain in this court as a proceeding in personam, 
or even to claim hereafter, if it shall so elect, that the matter should 
remain hère as a proceeding quasi in rem affecting the attached 
property merely according to the intimation in Bichmond v. Brook- 
ings, 48 Fed. 241. 

The motion to remand is therefore denied, not upon a décision of 
the question whether we can retain jurisdiction if the défendant does 
not choose to plead, but because the défendant has not, by giving 
bond to release the attachment, waived the right to remove. The 
motion to dismiss is denied on the ground that of the possible modes 
of dealing with the case, viz. dismissal, remanding, or retaining ju- 
risdiction over the proceeding either as in personam or quasi in rem, 
the course urged by the défendant (L e. dismissal) is improper. It 
would at this time be prématuré to décide either that the court has 
acquired full jurisdiction of the person of the défendant, or that it 
may retain the case, as a proceeding quasi in rem, without juris- 
diction of its person, since counsel hâve not been heard upon thèse 
questions. To remand the case upon grounds other than those 
set up in the motion would deprive the défendant of the right to plead 
to the merits and thereby obtain the beneflt of the removal statute, 
and also of the right to be heard upon the question of whether the 
case may proceed in this court as a proceeding quasi in rem, in- 
volving only the attached property. The motion to remand is denied. 
The motion to dismiss is denied. The défendant is allowed 30 days 
within which to plead or to take such other proceedings as it may 
deem proper. 
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SXOHOMISH COUNTY v. PUGET SOUND NAT. BANK OF EVERETT et al. 
(Circuit Court, D. Washington, N. D. May 10, 1807.) 

1. Removal of Causes— Questions of Law and Fact. 

There is no différence, in the method of determining whether a case can 
be removed from a state to a fédéral court, between cases in which the rlght 
to such removal dépends on questions of fact and those in which It dépends 
on questions of law arising on the record. 

2. JURISDICTION OF FEDERAL COURTS— SUITS TO WlND UP NATIONAL BANKS. 

A suit against an agent of the shareholders of a national bank, appointed 
pursuant to the act of congress to wind up lts affairs, by which suit it la 
sought to restrain such agent from disposing of the property of the bank, 
and to secure the appointment »f a receiver of such property in order that 
it may be distributed under the orders of the court, being in effect a suit 
to wind up the affairs of an insolvent national bank, is a suit arising under 
the laws of the United States of which the fédéral courts hâve jurisdiction 
concurrent with the state courts. 

3. Same— National Banks— Receiveks Appointed by Comftrollbr. 

The assets of an insolvent national bank are not brought under the con- 
trol or protection of the fédéral courts by being taken into custody by a re- 
ceiver appointed by the comptroller of the curreney, nor by their transfer 
from the receiver to an agent of the shareholders appointed pursuant to the 
act of congress to wind up the affairs of the bank. In re Chetwood, 17 Sup. 
Ct. 385, 165 U. S. 443, followed. 

This was a suit by the county of Snohomish against the Puget Sound 
National Bank of Everett, and A. J. Hayward, and others, to enjoin 
an agent engagea in winding up the affairs of the bank from proceed- 
ing further, and to procure the appointment of a receiver to take 
charge of its remaining assets. The cause was heard on motion to 
dismies, and on demurrers to the bill. 

L. K. Church, for complainant. 

0. E. Shepard and H. D. Cooley, for défendants. 

ELANFORD, District Judge. Owing to pressure of many duties, 
it is not practicable for me at this time, in ruling upon the motion to 
dismiss and the demurrers to the bill of complaint, to do more than 
give a gênerai outline of my views upon the questions which were 
argued. 

In entering upon the flrst inquiry as to jurisdiction, we are met by 
the questions whether the case is removable, and whether it has been 
removed from the superior court of Snohomish county, so as to invest 
this court with jurisdiction. The superior court made an order deny- 
ing, on légal grounds, the pétition to remove the case to this court, 
but I do not agrée with counsel for the plaintiff in his contention that 
there is any such différence between cases in which the removability 
of a cause dépends upon the détermination of questions of fact and 
those in which only questions of law arising upon the facts shown by 
the record are to be considered, that a décision by a state court of 
questions of law affecting the right of removal is more conclusive 
than it would be if the court had assumed to détermine questions of 
fact. In both classes of cases the parties bave a right to take the 
judgment of the United States circuit court as to its own jurisdic- 



SNOHOMISH COUNTY V. PUGET SOUND NAT. BANK. 519 

tion, and in every such case the présentation of a pétition for removal 
and bond to the court of original jurisdiction, and the subséquent 
filing of the transcript of the record in the circuit court, opérâtes to 
remove the cause, and devest the state court of its jurisdiction com- 
pletely, without any order granting the pétition, if in f act the cause is 
removable under the laws of congress, and the proceedings are taken 
in time. 

I flnd by the complainant's statement of its case in the bill of com- 
plaint that the case is one of which this court might hâve taken origi- 
nal jurisdiction as a suit of a civil nature, arising under the laws of 
the United States. It appears to me to be a suit against an agent of 
the shareholders of a national bank, elected in a manner provided for 
by an act of congress, and authorized by the same act to take from a 
receiver the entire assets of the bank remaining undisposed of, for the 
purpose of winding up the affaire of the banking association, and, to 
that end, empowered by the same law to prosecute and défend actions, 
and also required to render a final account of receipts and disburse- 
ments with vouchers, to the United States circuit or district court, for 
the district in which the bank was located. The object and purpose 
of the suit are to restrain this agent from proceeding to dispose of the 
property in his hands, held in his trust capacity, and from settling and 
compromising liabilities of certain debtors of the bank, and to take 
the whole of the remaining assets of the bank out of his hands, so that 
the complainant may realize therefrom a sum of money for which it 
has a claim against the bank. The bill calls for a discovery, and for 
an accounting by the agent, and for the appointaient of a receiver to 
take the remaining assets into his custody, to the end that the court' 
having jurisdiction of the cause may hâve complète control of the 
assets, and power to dispose of the same, and distribute the proceeds. 
For ail practical purposes, this is a suit to wind up the affairs of an 
insolvènt national bank, and jurisdiction of such cases is conferred up- 
on this court by the laws of the United States defining the jurisdic- 
tion of circuit courts. 

The motion to dismiss is upon the ground that the superior court 
of Snohomish county, in which the suit was originally brought, did not 
hâve jurisdiction. It is my opinion, however, that said court, being 
a court of superior and gênerai jurisdiction in common law and equity 
causes, was a court of compétent jurisdiction for the trial of the issues 
tendered by the averments of the bill. As a court of equity having 
jurisdiction of the parties, it had the power to remove an unfaithful 
or incompétent trustée, and to thereafter administer the trust for the 
benefit of those having rights according to the principles of equity. 
The jurisdiction of fédéral courts in civil causes is concurrent with the 
jurisdiction of state courts, except in cases in which the fédéral juris- 
diction is made exclusive by some provision in the constitution or laws 
of the United States, and I hâve not been referred to any such pro- 
vision applicable to this case. The jurisdiction of the superior court 
was not barred by the rule of law that an estate or property in the 
custody of one court cannot be interfered with by process from another 
court. The assets of the bank were not brought under the control 
or protection of this court by being taken into custody by a receiver 
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appointed by the comptroller of the currency, nor by the transfer from 
the receiver to the agent of the shareholders. 

The décision by Judge Morrow in the case of Stateler t. Bank, 77 
Ped. 43, 58, cited by counsel for défendants, upon this point, has been 
in efifect reversed by the suprême court of the United States, in an opin- 
ion rendered on the 15th day of February, 1897, granting a writ of 
certiorari in the same case. In re Chetwood, 165 U. S. 443, 17 Sup. 
Ct. 385. In the opinion by Mr. Chief Justice Fuller the doctrine of 
the suprême court is given as f ollows : 

"It is true, as atated in Re Tyler, 149 U. S. 164, 181, 13 Sup. Ct 785, 
7S9, * * * 'no raie is better settled' than that, when a court has appointed a 
receiver, nia possession is the possession of the court, for the beneflt of the par- 
ties to the suit and ail concerned, and cannot be dlsturbed without the leave 
of the court; and that if any person, without leave, intentionally interfères with 
such possession, he necessarily commits a contempt of court, and is liable to 
punishment therefor.' But we do not regard thèse proceedings as falling within 
that rule. • * • The receiver acts under the control of the comptroller of 
the currency, and the moneys collected by him are paid over to the comptroller, 
who disburses them to the creditors of the lnsolvent bank. Under Rev. St. U. S. 
§ 5234, when the receiver deems it désirable to sell or compound bad or doubt- 
ful debts, or to sell the real and Personal property of the bank, it devolves upon 
him to procure 'the order of a court of record of compétent jurisdiction' ; but 
the funds arising therefrom are disbursed by the comptroller, as in the. instance 
of other collections. The circuit court dld not hâve the assets or property of 
this bank In its possession on July 19, 1890, nor was the leave of that court 
necessary in order that the receiver might be made a party défendant to the 
action instltuted by Chetwood on that day. In the bill filed by Stateler in the 
circuit court, January 4, 1896, to enjoin Chetwood and the bank, the averment 
Is made that on February 21, 1889, the receiver flled an application in the cir- 
cuit court entltled 'In re Application of Receiver of the California National Bank 
for the Sale of Personal Property'; and the bill asserts as a conclusion of law 
that thereby 'the said receiver submitted himself and the affairs of said bank- 
!ng association to the jurisdiction of this honorable court.' The application thus 
referred to is not made part of the return to the rule, but from the averments 
of the bill in regard to it, and from the terms of the national banking law itself, 
we think it plain that no such resuit followed Its présentation. Our attention 
bas been called to no case in whieh it has been held that the filing of such péti- 
tions by national bank receivers in the fédéral courts opérâtes to make the 
receiver an offleer of the court, or to place the assets of the bank within the 
control of the court, in the sensé in which control is acquired where a receiver 
is appointed by the court. » » * About four years after the suit was com- 
menced, Stateler was elected agent to succeed the receiver, and the usual as- 
signaient by the comptroller and receiver to him, as such, was executed. The 
lcgality of Stateler's élection, thongh controverted, must be conceded for the pur- 
pose of this application. But did the substitution of an agent for the receiver 
oust the jurisdiction of the state court? Certainly not. He was no more an offl- 
eer of the circuit court in the flrst instance than the receiver was. The agent 
proceeds In the settlement with like authority to that conferred upon the re- 
ceiver although, at the conclusion of his duty, he is required to render to the 
circuit or district court of the United States, for the district where the busi- 
ness of the bank is carrled on, 'a full account of ail his proceedings, receipts, 
and expenditures as such agent, which court shall, upon due notice, settle 
and adjust such accounts, and discharge said agent and the sureties upon said 
bond'; and thus he and his bondsmen are protected by the final order of the 
fédéral court upon the performance of the conditions Imposed. But there is noth- 
lng in the language of the statute from which It can be inferred that it was 
the intention that the jurisdiction of state courts of compétent and concurrent 
jurisdiction, first obtained, should be interfered with by restraining orders is- 
sued by fédéral courts on the application of such an agent. The agent may, 
lndeed, intervene in a case in the state court, and receive the fruits of the liti- 
gatlon to be administered, subject to the final approval of the fédéral court; 
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and, accordingly, Stateler, as agent, submitted himself to the Jurisdiction ol 
tlie state courts, and applied for an order turning over to him the funds so far 
as realized. Nevertheless, the agent must abide the resuit, and cannot control 
it, through the Interposition of another lndependent and concurrent jurisdiction." 

Assuming, as I must, for the purpose of the motion and the de- 
murrers, that the facts stated in the bill of complaint are true, there 
appears to be just cause for rescuing the remaining assets of the bank 
from the agent of the shareholders, in order that something may be 
realized therefrom to satisfy the claim of the complainant 

For thèse reasons, the motion to dismiss will be denied, and the de- 
murrers to the bill overruled. 



PLIABLE SHOE CO. v. BEYANT et al 

(Circuit Court, N. D. California. June 28, 1897.) 

1. Jurisdiction op Fédéral Courts— Specific Performance op Cohtract to 

Assigw Patent. 

A suit for the spécifie performance of a contract to assign a patent la 
not one arising under the laws of the United States, and the fédéral courts 
hâve no jurisdiction of it as such. 

2. Same— Diverse Citizenshtp— Jurisdictional Amount. 

In order to give jurisdiction of a suit to a fédéral court on the ground of 
diverse cltizenship, it must be alleged that the matter in disputé exceeds, 
exclusive of interest and costs, the sum of $2,000. ■*"* 

Bill in equity for spécifie performance of contract as to certain 
letters patent. Demurrer to the bill. Demurrer sustained on the 
ground of lack of jurisdiction. 

Marcus Rosenthal, for complainant. 
Smith & Murasky, for défendante 

MOKROW, Circuit Judge. This is a bill in equity, brought to en- 
force the spécifie performance of a contract. The bill allèges that the 
défendant George Bryant, for certain considérations, on the 22d of 
January, 1896, assigned, sold, and conveyed to the complainant, a 
corporation, ail of his right, title, and interest in and to the capital 
stock of the said corporation, "and in and to any and ail inventions, 
improvements, and letters patent for pliable shoes, or machines for 
rnaking the same"; and also further agreed, upon demand pf complain- 
ant, to exécute "any further assignments of patents or other docu- 
ments which may hereafter become necessary to secure to the said 
company the full enjoyment of the said letters patent, or any of 
tkem" ; that subsequently, upon the 20th day of May, 1896, the 
défendant George Bryant filed in the United States patent office an 
application for letters patent of the United States for a machine 
for manufacturing pliable shoes, and upon such application United 
States letters patent No. 568,892 yvere issued, bearing date Octo- 
ber 6, 1896; that the said letters patent were issued to the défend- 
ant Alice E. Bryant as assignée of the défendant George Bryant; 
that Alice E. Bryant is a daughter of George Bryant, and was fully 
aware and had notice of the agreement between the complainant 
and George Bryant; that complainant, on the 16th of October, 1896, 
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demanded of défendant George Bryant an assignment of said Jet- 
tera patent to be executed in form necessary to secure to complain- 
ant the full enjoyment of the said letters patent. The bill asks for 
a decree that the défendants be directed to convey and assign to 
the complainant, by a proper instrument in writing, the said let- 
ters patent No. 568,892, together with ail the rights and benefits 
thereunder. The complaint allèges that the Pliable Shoe Company is 
a corporation incorporated under the laws of the state of Maine, 
and the défendants are citizens of the state of California. If the 
jurisdiction of the court is assumed upon the diverse citizenship of 
the parties, it must appear that the matter in dispute exceeds, ex- 
clusive of interest and costs, the sum of $2,000. Act March 3, 1887, 
as amended by Act Aug. 13, 1888 (25 Stat. 433; 1 Supp. Kev. St. 
p. 611). There is no allégation to that effect in the complaint. On 
the other hand, if jurisdiction be claimed on the ground that it is a 
suit arising under the patent laws of the United States, it is a suffi- 
cient answer to say that the object of the bill is to enforce the 
spécifie enforcement of a oontract. The relief sought is founded 
on the contract, and not on the patent laws of the United States, 
and thie court has no jurisdiction of such an action. Nesmith v. 
Calvert, 1 Woodb. & M. 34, Fed. Cas. No. 10,123; Brooks v. Stol- 
ley, 3 McLean, 523, Fed. Cas. No. 1,962; Hartell v. Tilghman, 99 
U. S. 547; Marsh v. Nichols, 140 U. S. 344, 11 Sup. Ct 798. The 
demurrer is sustained. 



SIEGEL v. CITY OF NEW ORLEANS. 

(Circuit Court of Appeals, Fifth Circuit. May 11, 1897.) 

No. 568. 

Municipal Cobpohations— Indebtedness — Application of Subplus Reve- 
nues. 

The Louisiana statute declaring that the revenues of municipalities for 
each year shall be devoted to the expenditures of that year, provided "that 
any surplus of said revenues may be applied to the payment of the in- 
debtedness of former years" (Act No. 30 of 1877, § 3), is nierely permis- 
sive as to the surplus, and does not constitute it a trust fund to pay the 
debts of former years. Therefore a créditer having judgments payable out 
of the revenues of particular years, "with full beneflt of the provisions of 
section 3 of Act No. 30 of 1877," has no right to hâve the surplus of sub- 
séquent years adrninistered for his beneflt U. S. v. Thoman, 15 Sup. Ct. 
378, 156 U. S. 353, followed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

' This was a suit in equity by Henry Siegel, a citizen of the German empire, 
against the city of New Orléans, to obtain an accounting of the revenues of 
the city alleged to be applicable to the payment of some 17 judgments there- 
tofore obtained by the complainant against the city. Thèse judgments ag- 
gregated $74,262.17, and by their terms were made payable out of the rev- 
enues of particular years, extending from 1879 to 1887. Three of thèse judg- 
ments declared that they should be payable out of the revenues of the year 
1882, and contained the additional clause, "provided that any surplus of the 
revenues of any subséquent year may be applied to the payment of the 
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debts of the year 1882, according to section 3 of Act No. 30 of 1877." The 
remalning 14 judgments, after providing that they should be paid out of the 
revenues of the years named in them, respectively, added, "witli the full 
beneflt of the provisions of section 3 of Act No. 30 of 1877." Act No. 30 of 
the Acts of Louisiana for 1877 declared that ail the revenues of the parishes 
and municipalities of each year should be devoted to the expenditures of that 
year, provided "that any surplus of said revenues may be applied to the pay- 
ment of the indebtedness of former years." The bill of complaint contained, 
among others, the following averments: "Your orator avers that said il- 
légal diversion of the trust funds during the above-mentioned years amounts 
to the sum of thirty-nine thousand six hundred and forty dollars and twenty- 
two cents; and he now annexes an exhibit of the disbursement of said fund, 
giving the date, amount, and numbers of the ordinances making said illegai 
disbursements to the préjudice of the rights of your orator. Your orator fur- 
ther avers that the said sum of thirty-nine thousand six hundred and forty and 
Vioo dollars should be accounted for by said city, and be made subject to 
your orator's claims. Your orator further charges that ail the interest which 
had accumulated on the various taxes for said years formed a part of the rev- 
enues, and that the dedication of the principal to the payment of the claims 
due by the city of New Orléans for the various years carries with it the ded- 
ication of the interest, and that, furthermore, the various claims created by 
said city against the funds of said years was in the shape of contracts, pro- 
tected by the constitution of the TJnited States from being impaired; that, 
in violation of the rights of your orator and the other creditors of said funds, 
the city of New Orléans dlverted a large part of the interest received by her. 
and remitted, without considération, a considérable part thereof; that your 
orator is unable to furnish at the présent time an exact statement of the in- 
terest diverted and remitted, but avers that the sum amounted to considéra bly 
more than thirty thousand dollars, which the said city should be compelled 
to account for." In the court below a demurrer to the bill was sustained, and 
the bill dismissed. From this decree the complainant has appealed. 

H. L. Lazarus and Chas. Louque, for appellant. 
"W. B. Sommerville, for appellee. 

Before PARDEE and McCOEMIOK, Circuit Judges, and NEW 
MAN, District Judge. 

PEU OURIAM. The suprême court, in U. S. v. Thoman, 156 U. 
S. 353, 15 Sup. Ct. 378, in construing the judgments obtained by 
the complainant against the city of New Orléans, which contain the 
provision that the respective amounts were payable out of the rev- 
enue of particular years, with full beneflt of the provisions of sec- 
tion 3, Act No. 30 of 1877, held that the complainant took nothing 
therefrom in regard to the revenues of subséquent years further than 
the city was willing to give. Therefore the surplus of the revenues 
subséquent to any particular year named in the judgments consti- 
tutes no trust fund which the complainant has the right to hâve 
administered. As to the diversion of revenues of any particular 
year (from the revenues of which the complainant's judgments were 
payable): If the bill contained spécifie allégations as to diversions 
for those years (which we understand to be 1879, 1880, 1881, and 
1882), or either of them, the complainant might hâve a right to an 
accounting, and to such relief as an accounting would show the com- 
plainant entitled, but nothing further. Such allégations, however, 
are wanting; and to the bill, considered as one for an accounting 
and a receiver, the demurrer was properly sustained. The decree 
appealed from is affirmed. 
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SELIGMAN et al. v. CITY OF SANTA ROSA. 
(Circuit Court, N. D. California. April 10, 1897.) 

1. Equity Procédure — Interventions. 

Under section 387, Code Civ. Proc. Cal., providing that any person lnter- 
ested may intervene In an action or proceeding "before the trial," an applica- 
tion to Intervene cornes too late which is made at the time of the submission 
of the case on bill and answer. 

2. Same— Jukisdiction of Fédéral Courts— Citizenship— Intervention. 

The circuit court cannot take jurisdiction of an intervention in a merely 
Personal action, in which no fund has corne Into the possession of the court, 
by one who is a citizen of the same state as the party against whom his com- 
plaint ls directed. 

8. Same— Intervention by Taxpayer— Illégal Taxes. 

Though a taxpayer may intervene In a pending suit to stop an illégal levy 
while his property is subject to taxation, he has no right to intervene to pre- 
vent the expenditure of money which has already been collected, upon the 
ground that the tax which produced it was illégal 

Jesse W. Lilienthal, for plaintiffs. 

H. N. Clément and T. 0. Judlrins, for intervener Mark L. McDonald. 

0. 0. Webber and Thos. Rutledge, for city of Santa Kosa. 

MORROW, District Judge (orally). This case was submitted on bill 
and answer. The bill contains 195 counts, alleging as many causes 
of action, from which it appears that the complainants are the own- 
ers of certain waterworks bonds issued by the city of Santa Rosa, in 
this state, in December, 1893. The proceedings relating to the issue of 
the bonds are set forth in the bill. The bonds held by the complainants 
are 190 in number, are numbered from 11 to 200, inclusive, and are 
for the sum of $825 each. Five of thèse bonds, numbered 11 to 15, 
inclusive, amounting to $4,125, became due and were payable upon 
being presented for payment at the office of the city treasurer in Santa 
Rosa on the flrst Monday in December, 1896. The bonds were so 
presented, and payment refused. One hundred and ninety coupons, 
representing the interest at 4 per cent, per annum on the bonds held 
by complainants, amounting to $6,270, became due and were payable 
at the office of the city treasurer in Santa Rosa on the flrst Monday of 
December, 1896. It is alleged in the bill that the coupons were so pre- 
sented, and payment refused. The total amount due on account of the 
5 bonds and the 190 coupons is $10,395, for which complainants ask 
judgment. The answer avers that Wells, Fargo & Co., on the 8th day 
of December, 1896, presented to the city of Santa Rosa the bonds men- 
tioned in the bill of complaint and 182 of the coupons, and demanded 
payment thereof, and the common council of the city of Santa Rosa, 
being then in session, ordered the bonds and coupons to be paid, and 
directed the city clerk to draw his warrant on the city treasurer to 
pay the same; that the warrant was thereupon drawn in the manner 
and form prescribed by the city charter, was signed by the mayor and 
countersigned by the city clerk, and directed to the treasurer of the 
city to pay to Wells, Fargo & Co. the sum of $10,131, the amount in 
full for the bonds and coupons then presented for payment. It is 
further averred that on the lOth day of December, 1896, Wells, Fargo 
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& Co. presented said warrant, together with the bonds and coupons, 
to the city treasurer, and demanded payment thereof, but at the time 
of the présentation and demand the city treasurer had been and was 
then enjoined from paying said warrant, or any of the bonds or cou- 
pons mentioned in the bill of complaint, by a restraining order issued 
out of the superior court of the state of Calif ornia in and for the county 
of Sonoma. The answer then recites the commencement of an action 
on December 10, 1896, by one M. L. McDonald, in the superior court 
of the state of California in and for the county of Sonoma, against the 
city treasurer of Santa Rosa, praying for a judgment restraining him 
from paying any of the bonds or coupons described in the complaint 
in this action, the issuance by the court and service on the city treas- 
urer of a restraining order enjoining and prohibiting him from paying 
the said bonds and coupons. The answer further recites the proceed- 
ings in court arising upon demurrers, amended complaints and mo- 
tions to dissolve the restraining orders, from which it appears that 
the défendant has been and is ready and willing at ail times to pay the 
bonds and coupons in question whenever presented for payment ; that 
ithe city treasurer has also been ready to pay ail bonds and coupons 
presented to him for payment, and would hâve done so but for the said 
restraining order. The answer is not sworn to, but it is the answer 
of a municipal corporation, and is signed by its attorney in his officiai 
capacity. I thinkl must take this answer as true, and flnd that 182 
coupons were presented to the city treasurer for payment, and no 
more; and, as the bonds and coupons are only payable at the office of 
the city treasurer in Santa Eosa, it follôws that judgment should be 
for the bonds and such coupons as were so presented. Judgment will 
therefore be entered for $10,131. 

When the motion was made for a judgment upon the pleadings, 
counsel appeared for Mr. Mark L. McDonald, of Santa Rosa, and 
moved the court for leave to file an intervention upon the statement 
that Mr. McDonald was a taxpayer of the city of Santa Eosa, and de- 
sired to resist the payment of the bonds and coupons in question. It 
was stated that a pétition could be filed alleging collusion between 
officers of the city of Santa Rosa and the complainants, whereby a 
judgment was to be rendered and entered by this court for the recov- 
ery of the money sued for therein, it being well known by both parties 
in said action that the bonds and coupons sued upon were fraudu- 
lently, illegally, and collusively issued and delivered by the officers of 
the municipality of Santa Rosa to the complainants. The motion 
to intervene was opposed by the complainants upon the grounds: 
First, because the motion came too late. Section 387 of the Code of 
Civil Procédure of this state provides that: "Any person may before 
the trial intervene in an action or proceeding, who has an interest in 
the matter in litigation, in the success of either of the parties, or an 
interest against both." It was contended, on behalf of the complain- 
ants in this case, that when this motion was made to intervene the 
trial had not only commenced, but it had ended by the submission of 
the case on bill and answer. There was nothing left for the parties to 
do in presenting the controversy to the court for its détermination, and 
it only remained for the court to enter its judgment. I think this is 
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the correct: riew to be taken of this motion. It came too late to be 
entertained as presenting any issue for the judgment of the court. 
Any other praetice would lead to confusion or uncertainty. If the 
petitioner had been taken by surprise in the proceeding, or had been 
misinformed as to the time when a motion for a judgment on the 
pleadings could be made, a différent case would hâve been presented 
for the considération of the court, but he appears to hâve been fully 
informed upon the subject, and only delayed because of the time re- 
quired to prépare a pétition. 

There are other objections to the motion that seem to me to be 
equàlly conclusive. The second objection is that the court has no 
jurisdiction over the intervention. This is an action over which the 
circuit court has jurisdiction ;by reason of the diverse citizenship of the 
parties. The complainants are citizens of New York, and the re- 
spondent is a municipal corporation of this state. The proposed 
intervention is by a citizen also of this state, and his controversy is 
with the respondent. His complaint is that the respondent is not 
properly defending the action. In the case of United Electric Securi- 
ties Co. v. Louisiana Electric Light Co., 68 Fed. 673, it was determined 
that the circuit court has no jurisdiction over such a controversy un- 
less the controversy between plaintiff and défendant is one which 
draws to the court the possession and control of defendant's property, 
in which the intervener claims some interest. It is contended, how- 
ever, that this case does draw to the court the possession of property 
in which McDonald, as a taxpayer, has an interest, namely, the fund 
out of which the bonds and coupons are to be paid. But I do not 
understand that the doctrine of the case cited has any such scope. It 
certainly does not mean that any person may corne into a case as an 
intervener who has an interest in a fund provided by a corporation for 
the payment of a debt, the possession of which fund is retained by the 
corporation, but it must mean that the property of the corporation in 
which the intervener claims an interest must be property that the 
court has obtained possession and control of for some purpose con- 
nected with the case. That is clearly not this case. 

The next objection is that the status of McDonald as a taxpayer 
does not entitle him to intervene in this case. It appears by the com- 
plaint that the money to pay thèse bonds and coupons has been raised 
by taxation, and is in the treasury for that purpose, but the payment 
has been enjoined by proceedings in the state court. This is admitted 
by the answer. A taxpayer may intervene to stop an illégal levy while 
his property is subject to taxation, because such a levy would cast a 
cloud upon the title to his property. But I do not understand that 
this principle can be extended to an intervener where the money has 
been collected and is in the treasury for the purpose of paying a spé- 
cifie debt. In Kilbourne v. St. John, 59 N. Y. 21, the court said : 

"To permit every taxpayer in the state who believes that a tax for an un- 
constitutional purpose had been imposed by the législature to commence an ac- 
tion In equity against the state treasurer to restrain him from applying the pro- 
ceeds in his hands to the purpose directed, and compel him to distribute the fund 
among the taxpayers of the state, and upon the same principle every taxpayer 
of a city, county, town, or other municipal corporation, to maintain a like ac- 
tion for like purposes, against the officiai custodian of its funds, upon the 
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ground that the tax, or some portion, was not authorlzed by law, Would, I 
think, lead to most alarming résulta. It would be the direct opposite of one of 
the acknowledged sources of equlty jurlsdlction, whlch is that it exista when 
necessary to prevent a great number of sults. TMs would, I think, inevitably 
cause an immense number." 

There is nothing in the statement of this motion that, in my judg- 
ment, shows any right of intervention. The motion will therefore be 
dismissed. 



WHITTEMORB v. PATTEN et aL 

(Circuit Court, S. D. California. May 10, 1897.) 

Equitt Pleadtng— Exceptions to Answek. 

Exceptions will lie to an answer for Insufflciency or Impertinence, even 
though answer under oath Is expressly walved; the bill being one for relief 
as well as for discovery. 

This was a suit by Charles A. Whittemore against William H. Pat- 
ten and Norman Stafford, copartners under the name and style of 
Patten & Stafford. The cause was heard on exceptions to the answer. 

Haines & Ward, for complainant. 
Trippet & Neale, for défendants. 

WELLBOEN, District Judge. The question now under submis- 
sion is, not whether the answer is insufflcient or impertinent in. the 
particulars pointed out by the exceptions, but simply whether or not 
exceptions for insufflciency or impertinence will lie to an answer 
where the bill, being one for relief as well as discovery, waives an an- 
swer under oath. If this question be determined negatively, of course 
the exceptions, for that reason, will be disallowed. If, however, the 
détermination of the question is in the affirmative, then the parties 
are to hâve further hearing as to the merits of the several exceptions. 
The authorities are not uniform on the question above stated. Dé- 
fendants' contention, that exceptions will not lie to an answer, for 
insufflciency or impertinence, where the oath is expressly waived in 
the complaint, finds support in the following cases: Sheppard v. 
Akers, 1 Tenn. Ch. 326; Smith v. Insurance Co., 2 Tenn. Ch. 599; 
Bartlett v. Gale, 4 Paige, 504; McCormick v. Chamberlin, 11 Paige, 
543; U. S. v. McLaughlin, 24 Fed. 823. In Smith v. Insurance Co., 
supra, the court says : 

"An answer, where relief is sought, properly consista of two parts: First, of 
the défense of the défendant to the case made by the bill; and, secondly, of the 
examination of the défendant on oath as to facts chargea In the bill, of whlch 
a discovery is sought. * » * 

"If this double office of an answer Is kept in mlnd, the propriety of the rule 
which disallows exceptions to the sufficiency of an answer will be obvious. For, 
as has been observed by Chancellor Walworth, the answer of a corporation, 
without oath, where the complainant does not requlre it to be sworn to, or sup- 
ported by the sworn answers of the offlcers of the corporation, cannot be said 
to answer the double purpose of a pleading to put the material matters of the 
bill in issue, and of an examination of the défendant for the purpose of obtaining 
Uis évidence jn support of the complainant's allégations; and it is for this lat- 
ter purpose alone that the complainant makes a witness of his adversary in 
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the cause. Lavttt v. Association, 6 Palge, 59. No doubt, exceptions wfll lie 
to the suffîciency of an answer as a pleading, as well as to its sufficlency as a 
discovery. But, to use the words of the same great chancellor In another case, 
as the gênerai déniai of ail the matters of the bill not before answered, with 
which the answer usually concludes, is sufficlent as a pleading to put the sev- 
eral matters of the bill In Issue, the principal object of the objections for lnsuffi- 
clency ls to examine the défendant on oath for the purpose of the discovery 
merely. Staff ord v. Brown, 4 Paige, 90. The gênerai déniai with which an 
answer usually concludes ls, 'without thls, that any other matter in the bill 
contained is true.' Thls traverse was at one tlme thought to be essential to 
an issue, until otherwise ruled by Lord Macclesneld In an anonymous case, 2 
P. Wms. 86. If exceptions were taken to the sufflciency of an answer not 
sworn to, as a pleading, the défendant, by adding the gênerai traverse, would 
cover the defect, and nothlng would be gained. Miller v. Avery, 2 Barb. Ch. 590. 
Exceptions of this character would conseo.uently be of no advantage, and are 
never made. * » * 

"I am clearly of opinion, therefore, that exceptions to the answer of a corpora- 
tion under its corporate seal alone, as a discovery, will not lie, and that excep- 
tions to Such an answer as a pleading would be a useless form." 

The conclusions of the court announced in the last paragraph of the 
above quotatïon are not, in my opinion, well drawn; and I shall adopt 
the principle of the cases below cited, that an answer may be objected 
to because of insufficiency even though answer nnder oath be waived by 
the complaint. Uhlmann v. Brewing Go., 41 Fed. 369. Equity rule 
41 does not provide that, where answer under oath is waived in the 
bill, the answer shall not be évidence for any purpose; but the pro- 
vision of the, pile is that, under the circumstances therein stated, the 
answer shall not be évidence in the defendant's favor. Manifestly, 
the admission of the answer, however, may be used by the complain- 
ant in support of his bill. Ànd the fédéral courts hâve repeatedly held 
that a corporation, although not compellable to answer under oath, 
can be required to answer fully every material allégation of the bill. 
Gameyyell Fire-Alarm Tel. Co. v. Mayor, etc., 31 Fed. 312; Colgate v. 
Compagnie du Télégraphe, 23 Fed. 82. Nor is the other of said con- 
clusions, that an exception to an answer as a pleading would be a use- 
less form, tenable. On the contrary, it has been well said that the 
complainant "is entitled to an answer to every material allégation in 
his bill of complaint, if for no other reason, in order.that he may know 
exactly what is admitted, and what he is, required to prove." Me-, 
Claskey v. Barr, 40 Fed. 559, See, alsOj Fïeld v. Hastings & Bradlej 
Oo., 65 Fed. 279. In the last-cited case, answer under oath was ex- 
pressly waived, andyet the court considered the exceptions upon their 
merits; overruling them, it is true, not, however, because exceptions 
were inappropriate to a case where answer under oath was waived, 
but because, in thé language of the court, "the answers by admission 
or déniai meet the substantial allégations of fact contained in the bill, 
and, being sufficient as pleadings, cannot be held to be insufficient 
on any other grounds." ' While it is brué that, "if the answer neither 
admits nor dénies the allégations of the bill, they must be proved upon 
the final hearing" (Young y. Grundy, 6 Crançh, 51, 7 Cranch, 549), yet 
where a déniai is challenged on the ground that it is evasive, or a néga- 
tive pregnant, the complainant cannot cértainly know what is thereby 
admitted or denied unless he can invoke a décision of the court on the 
controverted question in advance of the final hearing. There is no 
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other procédure for fhe attainment of this end fhan by exceptions to 
the answer. 

The other grounds urged by défendants against the considération of 
the exceptions, I think, are not well taken. In this connection, how- 
ever, it should be observed that whether or not the exceptions suffi- 
ciently point out the defects intended to be complained of are ques- 
tions to be determined when the exceptions are severally examined 
on their respective merits. I hold that exceptions to an answer for 
insufficiency or impertinence will lie, even though answer under oath 
be expressly waived by the bill. Further hearing on the exceptions is 
continued to such time as may be hereaf ter âxed by order of the court. 



J. I. CASB PLOW WORKS et al. v. FINKS. 

(Circuit Court of Àppeals, Fifth Circuit May 25, 1897.) 

No. 582. 

Surre aoatnst Recbivebs— Lbave of Coubt. 

The provisions of the act of August 13, 1888, authorizing the bringlng of 
suits, without leave of court, against receivers appointée! by fédéral courts, 
la respect to any act or transaction In carrying on the business connectée! 
■wlth the property In their charge, does not authorlze the bringing of a suit, 
"without leave, against such a receiver, to establish a right to the property 
placed in hls custody, adverse to his right thereto. 

'Appëal from the Circuit Court of the United States for the Northern 
District of Texas. 

George Clark, D. 0. Bolinger, and J. B. Scarborougb, for appellants. 
A. P. McCormick, Jr., for appellee* 

Before PABDEE and McCOBMIOK, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District; Judge. This is an appeal from an interlocu- 
tory deçree of the United States circuit court for the Northern district 
of Texas on December 5, 1896, on a bill ûled by the Manser & Teb- 
betts Implement Company and Washburn & Moen Manufacturing 
Company against W, E. Dupree et al. Frank F. Finks was appointed 
receiver of ail the property described in the bill, as well as the property 
conveyed by.W. E. Dupree tp one Birkhead, trustée, by chattel mort- 
gage and deed of trust. The property embraced in this order, which 
passed thereby into the hands of Finks as receiver, consisted of a large 
stock of goods, wares, and merchandise, as well as certain real estate in 
Waco, Tex. Subsequently, on December 12, 1896, the presidinp: judge 
denied an application to dissolve the injunction, and to modify the 
order appointing the receiver. The appointaient of Finks was con- 
firmed, and he was dïrected as receiver to proceed with the adminis- 
tration of the trust. On February 6, 1897, Finks, as receiver, flled in 
the original case his interlocutory pétition or bill against the J. L 
Case Plow Works et al., in which he represented that the J. I. Case 
Plow Works and five other companies or nrms had brought suit 
8ÎF.-84 
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against Mm as receiver in the state court, in which (quoting from the 
pétition) "they seek to recover the title and possession from said re- 
ceiver of certain persoriâl property set down and described in said péti- 
tion, which said property is in the hands of your receiver, and turned 
over and deliverëd to him in pursuance of an order of this court, and is 
a part of the goods named, formerly belonging to the said W. E. 
Dupree; that said suits are being prosecuted without the leave of the 
circuit court, and that ail the property sued for was in his hands as 
receiver; and he prays for injunction against each of the plaintiffs, 
and the said court restrained them from further prosecution of said 
suits." Certain of the plaintiffs in the state court answered, and in 
their answer admitted the bringing of the suits as alleged by the 
receiver, and claiming that the title to the property for which said 
suits were brought was in them, although the possession was in said 
Finks as receiver. They denied any attempt to interfère with the 
custody of the property in the hands of the receiver, and averred their 
purpose to be upon the establishment of their title or ownership to 
apply to the circuit court for relief as might be proper in the premises. 
On the hearing the presiding judge entered a decree perpetually en- 
joining the prosecution of the suits in the state courts. The granting 
of this decree is the error assigned. 

The appellants base their right to maintain thèse suits in the state 
court on the provisions of the act of March 3, 1887, as corrected by 
the act of August 13, 1888, as follows: 

"That every receiver or manager of any property, appointée! by any court of 
the United States, may be sued in respect of any act or transaction of his in car- 
rying on the business connected with such property, without the previous leave 
of the court in which such receiver or manager was appointed, but said suit 
shall be subject to the gênerai equity jurisdiction of thè court in which such 
receiver or manager was appointed, so far as the same shall be necessary to the 
ends of justice." 25 Stat. 486. . 

It was a well-settled rule of equity practice prior to the passage of 
this act, and is now, independently of the act, that suits against re- 
ceivers cannot be properly brought without the leave of the court 
appointing the receiver; so that the right to bring the suits against 
the receiver in this case must dépend entirely upon the language of the 
section above quoted, and be controlled by its terms. A receiver may 
be sued, it will be perceived, in respect of any "act or transaction of 
his in carrying on the business connected with such property." The 
suits in thèse cases were brought to establish the title to certain 
Personal property confessedly in the hands of the receiver, and em- 
braced in the property placed in his custody by order of the court ap- 
pointing him. There is nothing shown to constitute an "act or 
transaction" of the receiver. He was simply holding possession of, 
controlling, and managing the property under the order and direction 
of the court. The only "act or transaction" connected with the prop- 
erty sued for, shown by the record, was his entering into possession 
of the property under the order of the court. This was not an act 
of his "in carrying on the business connected with such property" in 
any sensé whatever; it was more an act of the court in laying its 
hands upon the property, the receiver being only its instrument. No 
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other "act" of any kind, or "transaction" of any kind, of the receiver 
in earrying on the business connectée! with the property, is alleged 
or hinted at in thèse proceedings. The purpose of this act of con- 
gress was clearly to make receivers appointed by the circuit courts 
subject to suits for contracts entered into by them, and for wrongs 
done in connection with any business carried on by them as receivers, 
under the authority of the court. Suits such as were brought against 
the receiver in this case do not come either within the purpose or 
ternis of the act of congress. Further discussion of this question or 
citation of authority is unnecessary. If thèse suits are to proceed at 
ail, it must be under and by authority of the act of congress referred 
to; and, applying to them the language of that act, it is évident that 
they do not come within its terms. 

We might well leave the judgment of the circuit court enjoining 
thèse suits to stand upon the language of the statute alone, but let 
us look at the question presented for a moment in another aspect. 
It has been held that the judgment of other courts against receivers 
will be held in the circuit courts as conclusive of the matters therein 
determined. This being true, to hold that the suits brought against 
the receiver in this case come within the act of congress would be to 
hold that other courts could détermine and settle the title to ail the 
property in the hands of the receivers of the circuit court. And the 
circuit court then, treating thèse judgments as conclusive, would be 
compelled to carry them into effect, thereby allowing another court 
to détermine the rightfulness of the possession of the property in 
custody. It cannot be assumed that congress had any such purpose, 
and the language of the act does not justify any such assumption. It 
may be added that, even if thèse suits were properly brought, they 
would still, under the terms of the act, be subject to the "gênerai 
equity jurisdiction of the court," etc. ; but the opinion hereinbef ore 
expressed makes it unnecessary to discuss the effect of this qualifica- 
tion or proviso to the section. It is contended that by the levy of 
certain attachments and the service of garnishments the légal cus- 
tody of the property in controversy, indeed of ail of Dupree's stock of 
goods, etc., had passed into the custody of the state court from which 
such attachments and garnishments issued prior to the appointment 
of the receiver by the circuit court. The fact seems to be from the 
record that at the time the receiver was appointed the actual pos- 
session of ail this property was in J. C. Birkhead, to whom Dupree 
had, a few days before, made deed of assignment for the benefit of bis 
creditors. The property was in the hands of this assignée at the 
time the attachments from the state court were levied. There had 
been no actual interférence with the possession of the assignée by 
the state officers, and the possession of ail the property passed from 
Birkhead to Finks as receiver, under the order of the circuit court. 
There was nothing in the ievy of thèse attachments to deprive the 
circuit court of jurisdiction. It is doubtful, moreover, whether the 
question of jurisdiction can be properly raised by the appellants. 
There does not appear to hâve been any application for possession 
of the property by the state officers, or any objection to the possession 
by the receiver of the circuit court, by those whose rights the appel- 
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lants claim were invaded. We think the injunction against the fur- 
ther prosecution of the suits in the state court against Finks as re- 
ceiver was properly granted, and the judgment of the court below is 
affirmed. 



HUNT v. AMERICAN GBOCERY CO. 

(Circuit Court, D. New Jersey. June 16, 1807.) 

Corporations— Stockholders' Meeting— Vote to Wind up Business. 

The directors of the G. Co., a corporation organized under the laws of 
New Jersey to conduct a manufacturing and mercantile business, called a 
meeting of the stockholders to consider the propriety of a sale of the busi- 
ness. Less than one-third of the stock was represented at the meeting, but 
a resolution was passed by a large majority of the stock represented, in- 
structing the directors to dispose of the business of the company on such 
terms as they should deem best. Eelâ, that as the statutes fully provided for 
winding up the corporation in case its business were unprofltable, or it was 
obligea to suspend for want of funds, the directors should be enjoined, at 
the suit of a stockholder, from disposing of the assets, so as to prevent the 
corporation from carrying out the objecta of lts incorporation. 

Washington B. Williams, for the motion. 
H. Aplington, opposed. 

KIRKPATRICK, District Judge. Application was heretofore 
made to the court in tais suit for the appointment of a receiver for 
the défendant company, upon the ground that the directors had, 
without the assent of the stockholders, improperly disposed of val- 
uable assets, and changed the nature of the company's busines>s. 
Thèse allégations were denied by the président of the 1 company, and 
the assertion was made that no considérable amount of staple goods 
had been sold for less than cost; that none of the company's val- 
uable trade-marks had been disposed of ; and that only such changes 
had been made in the business as were necessary to bring its volume 
within the limita of its available capital. Affidavits were submit- 
ted on behalf of the défendant company tending to show that it was 
in an entirely solvent condition. Upon the case so made, the court 
refused to appoint a receiver, and thereupon a meeting of the stock- 
holders was called by the directors, to consider the propriety of a 
sale of the business. The meeting was held pursuant to notice, 
and there were présent, either in person or by attorney, stockholders 
representing 9,923 shares, out of a total of 35,000 shares issued. At 
this meeting, the following resolution was adopted by an affirmative 
vote of 9,615 shares, against 304 shares in the négative: "Eesolved, 
that the board of directors be, and they hereby are, authorized and 
recommended to dispose of the business of this company, upon such 
terms as they shall deem for the best interest of the company." 
Against such action, this court, upon an application by a stock- 
holder, granted its injunction, and the motion now is made to vacate 
the same. 

The American Grocery Comnany was incorporated under the gên- 
erai corporation act of the state of New Jersey, for the purpose, 



HONT T. AMERICAN OBOCBRY CO. 533 

as stated in its certificate of organization, of "engaging in the man- 
ufacture, importation, buying, and selling of merchandise and com- 
modities, and trading therein; the holding, purchase, and convey- 
ance of real property useful or convenient for the purpose of its 
business, » * * and generally doing ail acts and transacting ail 
business necessary and incident to said objects." In pursuance of 
thèse objects, and with the assent of the stockholders, the company 
immediately purchased the wholesale grocery business of the Thur- 
ber Whyland Company, and the same has been managed and con- 
ducted by a board of directors pursuant to the statute. The pur- 
pose for which directors are chosen is to manage and conduct the 
business which the company is organized to carry on. Their duties 
are limited to managing and conducting the business, which can- 
not be said to inelude the sale of ail its property, thereby defeat- 
ing the very purpose of incorporation. 

If the business is unprofitable, and, in the judgment of the di- 
rectors, it is deemed advisable, and most for the beneflt of the cor- 
poration, that the same should be dissolved, the statute states how 
it shall be done, affording ample protection to the rights of ail the 
parties in interest. If the directors are obliged to suspend the or- 
dinary business of the corporation for want of funds, the act points 
out the duty of the directors. There is neither need nor excuse for 
an indefinite continuance of a losing business. The affidavit of Mr. 
Marsalis, the président of the company, filed on this hearing, shows 
that the directors hâve decided that it is advisable that the cor- 
poration should be dissolved. If two-thirds in interest of the stock- 
holders concur in this view, then the directors will become trustées, 
and vested with the power of selling out the business in such way 
as shall seem to them most for the beneflt of the parties interested. 
If more than one-third in interest hold a différent view, then the 
duty of the directors will be to continue to manage and conduct the 
business, even though it be at a loss, until such time as it must 
suspend for want of funds to carry on the same. Since the statute 
makes provision for ail the conditions which can arise in this case, 
I do not think the directors should be permitted to pursue a course 
outside of the line so marked out. No necessity is shown for such 
extraordinary action on the part of the directors. The matter has 
been called to the attention of the stockholders, and far less than 
a majority in interest hâve signified their approval of the propo- 
sition. Under thèse circumstances, while the court has no désire 
to interfère in the management and conduct of the business which 
has been intrusted to the directors, it must, when its aid is properly 
invoked, prohibit such an unauthorized disposition of the entire as- 
sets of the company as will practically wind up its business, and 
prevent it from carrying out the objects of its incorporation. The 
motion to dissolve the injunction will be denied. 
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DU PONT y. ABEL. 

(Circuit Court, D. South Carolina. July 2, 1897.) 

Service of Process— Publication — Profebtt within Jurisdiction — Judo- 
mbnt against nonresident. 

Défendant, a résident of New York, held a mortgage on land In South 
Carolina, and was proceeding to sell the mortgaged land under a power in 
such mortgage. Plaintiff, the mortgagor, brought suit in a state court to 
enjoin the sale and to recover damages for breach of contract, and served 
défendant by publication. Défendant removed the case to the fédéral court. 
and moved to set aside the service. Helâ, that the state court had jurisdic- 
tion of the property right clalmed by défendant under the mortgage, and the 
service, accordingly, could not be set aside, but that no gênerai judgment 
could be taken against défendant, and, in requlring hlm to plead, it should 
be declared that no judgment or decree rendered should affect any interest 
or property outside the state of South Carolina. 

Murphy & Legare and H. E. Young, for plaintiff. 
Mordecai & Gadsden, for défendant. 

SIMONTON, Circuit Judge. This case began in the state court 
for Charleston county. The défendant holds a mortgage upon lands 
of the plaintiff situate in said county, and advertised the lands for sale 
under a power contained in the mortgage. The complaint prayed an 
injunction and also set up breach of contract on the part of the de- 
fendant, and claims damages therefor. In South Carolina the pro- 
cédure is governed by the rules of Code pleading. The défendant is a 
citizen of New York, and nonresident in this state. On his pétition 
the cause was removed into this court, and he now moves to set aside 
the service of the summons and complaint which had been made under 
an order of publication. This he can do ; his pétition for removal not 
being a gênerai appearance, or submission to the jurisdiction. Kail- 
way Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126. It is denied that the 
state court had any jurisdiction of the case. The défendant was not 
within the jurisdiction, but he had property, or at least a claim of 
property, under his mortgage, within the state of South Carolina. 
He was proceeding upon this mortgage, and exercising his claim to the 
property. Indeed, in no other way could plaintiff obtain relief from 
the act complained of. She could not attach the debt nor garnishee 
herself. The state court clearly had jurisdiction. But another diffi- 
culty arises. As défendant cannot be made a party by personal serv- 
ice within the jurisdiction, and only becomes such by reason of the 
property within the jurisdiction, no gênerai judgment can be had 
against him. Such judgment cannot affect any other property than 
that within the jurisdiction. The rule is clearly stated in Machine 
Co. v. Badcliffe, 137 U. S. 287, 11 Sup. Ct. 92. A personal judgment is 
without validity if rendered in a state court in an action upon a money 
demand against a nonresident upon whom no personal service within 
the state was made, and who did not appear. Such a judgment may 
be perfectly valid in the jurisdiction in which it was rendered, and 
enforced even against the property, effects, and crédits of the nonresi- 
dent there situated, but it cannot be enforced or made the foundation 
of an action in another state. The défendant therefore does not wish 
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to appear in person, fearing that he would lose the benefit of this 
principle, and would subject himself to the claim for personal dam- 
ages. The présent purpose of thèse proceedings is to secure an in- 
junction against the sale of the plantation. Incidentally, they seek 
damages. If the damages grew out of, and are inseparably connected 
with, the injunction, and the equities upon which it is sought, this 
court, sitting in equity, may go on and administer full relief; grant 
damages, also. Bird v. Kailroad Go., 8 Eich. Eq. 55. If, on the other 
hand, the question of damages is not so intimately connected with the 
equities of the case, that question must be décidée! at law. As in this 
court the jurisdiction and form of procédure in law and in equity are 
entirely distinct, in such event the pleadings must be recast. At the 
présent stage it cannot be determined what is, or what will be, the 
full scope of the case. The defendant's motion to dismiss the case 
must be refused. He is, however, entitled to protection. Let him 
plead to the complaint on or before the rule day in August next, tak- 
ing such défense as he may be advised; it being distinctly understood 
and now declared that défendant is within this jurisdiction only as to 
the property right in the mortgage set out in the complaint, and that 
no judgment or decree of this court can in any way affect any other 
rights, interest, and property of the défendant except such as are with- 
in the district of South Carolina. 



DE BEAUMONT v. WEBSTER. * 
(Circuit Court of Appeals, Third Circuit May 10, 1897.) 
No. 15, March Term, 1897. 

1. Comfetbnct op Witness— Transactions with Décèdent— Intebested Par- 

tt. 

In the fédéral courts the competency of parties or interested persons as 
witnesses is controlled by Rev. St. § 858, and their testimony is not to be 
excluded thereunder in suits by or against administrators, etc., except as 
to any transactions with or statements by the deceased. 71 Fed. 226, 
affirmed. 

2. Cancellation op Contkacts — Evidence. 

Complainants, owning certain patents, by a written agreement gave de- 
fendants, who were to furnish the capital and hâve an interest in the 
business, the "exclusive rights to the sales and management of ail the 
business connected with the said patents," etc. Défendants, after carry- 
ing on the business for some time, presented to complainants' attorney a 
statement thereof, showing large losses. Shortly afterwards they re- 
ceived from him a letter saying that by his advice complainants had given 
to a certain third person "a power of attorney to act as their exclusive 
agent in ail things pertalning to their rights and interests in" such pat- 
ents. One of the défendants afterwards in a Personal interview stated to 
the attorney that he considered this a cancellation of the agreement, and 
was assured that that was what it meant. Eélâ, that this, together with 
the subséquent conduct of complainants themselves, showed a cancella- 
tion of the contraet by their own act. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

1 Kehearing denied June 28, 1897. 
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This wu a mit ta equity by Alexandre De Beaumont and Délia De Beau- 
mont, his wife, agalnst Warren Webster, a citizen of the state of New Jer- 
sey, for an accountlng under a written contract dated March 21, 1887, be- 
tween the said Alexandre De Beaumont on the one side and Warren Webster 
and Elwood S. Webster on the other. Elwood S. Webster died before thb 
suit was brought Alexandre De Beaumont had on July 7, 1887, assigned 
to hls wife and ço-complainant ail his Interest in the contract in question, to 
the use of himself and family. Alexandre De Beaumont died during the 
progress of the suit, and a suggestion of his death, and the appointment of 
his wife as administratrix of his estate, was duly made upon the record. 
The circuit court, after a hearing on the merits, dismissed the bill (71 Fed. 
226), and the complainant has appealed. 

Alexandre De Beaumont was the patentée of letters patent No. 187,825, 
dated February 27, 1877, for heaters and feeders for steam boilers, and of 
letters patent No. 199,038, dated January 8, 1878, for an improvement there- 
on. On January SI, 1887, he entered into a contract with Warren Webster and 
Blwood S. Webster whereby, in considération of the sum of $15 per week 
as wages, and the f urther sum of $1 in hand paid by them, he agreed to al- 
low them one-half the net profits arising from and growing out of the sales 
and adjustments made under thèse patents. The agreement provided that 
the Websters were to hâve the exclusive right to the sales and management 
of ail the business connected with the sales and adjustment of said patent, 
and were to contribute ail necessary capital. Business was begun under this 
agreement, but it shortly appeared that certain third parties, Palmer and 
Garratt, claimed title to the patent under an assignment from De Beaumont 
Thereupon the contract of January 31, 1887, was canceled; and at the re- 
quest of De Beaumont the défendant Warren Webster purchased with his 
own funds the outstanding interest in patent No. 187,825, and took an as- 
signment thereof in hls own name. A new contract was then made, dated 
March 21, 1887, between De Beaumont and the Websters, by which it was 
provided that the Websters "shall hâve the exclusive rights to the sales and 
management of ail the business connected with the said patents, including 
sales to the right to the same In such localities as may by them, the said 
Warren and Blwood; S. Webster, be deemed advisable; they to contribute so 
much capital as may be necessary for the prosecution of the business." The 
considération of this contract was recited to be the bef ore-mentioned purchase 
of the outstanding interests in the patent, and the sum of $15 to be paid week- 
ly by the Websters to De Beaumont for wages. De Beaumont agreed to ai- 
low each of the Websters one-third of the net profits of the business, which 
profits were deelared to consist of the amount of money received, less ail ex- 
penses incident to the prosecution of the business, including ail the items for 
wages, labor, Work, and duties perf ormed in and about the business. 

. Under this new contract business was carried on for some time. De Beau- 
mont claimed to cover by his patent, No. 187,825, the vacuum System of steam 
heating known as the "Williames System," and for which patent No. 256,089 
was issued to Napoléon W. Williames; and suit was brought by Webster 
agalnst Williames on March 15, 1887, for lnfringing the De Beaumont pat- 
ents. Subsequently Mr. Webster was notifled that he was infringing upon 
the Williames patent, and on January 3, 1888, Williames brought suit for ln- 
fringement against De Beaumont and Webster jointly. Under thèse circum- 
stances the business did not prosper, and prior to January 6, 1888, the Web- 
ster brothers submitted a statement of the business done under the contract, 
showing a loss of several thousand dollars, to Thomas B. Harned, De Beau- 
mont's attorney. On that date Harned acknowledged the receipt of the same 
in the following ternis: "I received the statement and am very much sur- 
prised at it. I will call and examine thé books some time next week. The 
resuit is very unsatisfactory." Thereafter the Websters received The follow- 
ing letter from Mr. Harned: 

"April 19, 1888. 

"Messrs. Webster Bros.— Gents: By my advice Mr. De Beaumont and wife 
hâve given George A. Barnard, of New York,' a power of attorney to act as 
their exclusive agent in ail things pertaining to their rights and interests in 
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patents 187,825 and 199,038, and In the future ne (Bamard) wHl give such 
interest his Personal attention. 

"Very resp'y, T. B. Harned, Atty. of Mr. & Mrs. De Beaumont." 

To this letter the following reply was sent: 

"Phlladelphla, Pa., April 19th, 1888. 
"Mr. T. B. Harned, Camden, N. J— Dear Sir: Your letter of April 19th, 
'88, in the De Beaumont matter received. Is it writen by the direction of Mr. 
Alexandre De Beaumont? Until disputing any right of Mr. De Beaumont to 
take this action we would like to hâve such notices signed by him, and then 
there will be no question of authority. 

"Very respectfully, Warren Webster." 

Thereafter Mr. Webster recetved the following letter from Mr. Harned: 

"Camden, N. J., April 21st, 1888. 
"Dear Sir: Your letter of 19th is at hand. My letter of 19th was written 
by the direction of Alexandre De Beaumont. I am surprised that you should 
ask the question, inasmuch as you know I am his counsel. 

"Mr. De Beaumont and wife hâve signed the power of attorney to Barnard, 
and my letter was written simply to inform you of that fact. 

"Respectfully, T. B. Harned. 

"Mr. Warren Webster." 

After receiving this letter, Mr. Webster called upon Mr. Harned, and with 
référence to the interview then had, ne testifles as follows: "Mr. Harned 
stated that the business had been entlrely unsatisfactory, and that the trans- 
fer to Mr. Barnard was for the best interest of Mr. and Mrs. De Beaumont. 
He also stated that he wanted the statement of the business just ai soon as 
it could be gotten out." Referrlng to the same interview, Mr. Webster fur- 
ther testifles: "He stated that the interests of Mr. & Mrs. De Beaumont 
•were in the hands of Mr. Barnard, of New York, which I told him I consid- 
ered a caneellation of the agreement, and wanted to know if that was what 
he meant, which he said it was, and which I accepted." Mr. Webster further 
testified that after April 19, 1888, De Beaumont did no further work for 
Webster Bros., and that they paid him no money thereafter as wages, and 
did no further business under the contract. It appears, however, that between 
that time and September 28, 1891, the Websters did install five steam-heating 
plants, and that on the latter date they accepted a license under the Wil- 
liames patent, and hâve since been engaged in introducing the Williames 
System, and in granting licenses for the use thereof. The présent suit was com- 
menced In October, 1893, and It seeks an accounting in respect to the busi- 
ness in steam heaters, etc., carried on by the Websters, and by Warren Web- 
ster after the death of Blwood S. Webster, up to the filing of the bill. In 
the summer of 1893 the De Beaumonts also brought a suit against Napoléon 
W. Williames for infringement of the same two patents involved in the prés- 
ent controversy. The latter suit was dismissed after a hearing on the merits, 
the court holding that the De Beaumont patent, No. 187,825, did not cover 
the Williames System of vacuum steam heating, and in fact had no relation 
to any System of vacuum steam heating. See 80 Fed. 995. In the suit at 
bar the bill was dismissed, the court holding that up to the time the state- 
ment heretofore mentioned was rendered to Mr. Harned as the attorney for the 
De Beaumonts the business had resulted in large losses, and that the contract 
between De Beaumont and the Websters was canceled by the letters which 
passed between Mr. Harned and the Websters in April, 1888. Before the ar- 
gument of the cause was entered upon, complainant's counsel presented a 
motion in writing to strike out the testimony of Warren Webster on the 
ground that his examination as a witness in his own behalf occurred after 
the death of Alexandre De Beaumont, and the substitution of his adminis- 
tratrix as a party plaintiff. The court held that only such testimony should 
be excluded as related to transactions with or statements by De Beaumont, 
and that other testimony given by W T ebster should be retained. The assign- 
ments of error were in full as follows: "(1) The learned judge erred in not 
«triking out ail of the testimony of Warren Webster. (2) The learned judge 
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erred in considering any of the testimony of Warren Webster. (3) The Iearned 
judge erred in finding that the letter of Mr. Harned, dated April 19, 1888, was 
meant to cancel the agreement between the parties upon which suit was 
brought (4) The Iearned judge erred in flnding that Mr. Harned had au- 
thority to cancel the agreement. (5) The Iearned judge erred in flnding that 
Mr. and Mrs. De Beaumont knew and acquiesced in what Mr. Harned had done, 
and fully understood that the contract had corne to an end. (6) The Iearned 
judge erred in finding that the contract was canceled. (7) The Iearned judge 
erred in flnding that the business prior to April, 1888, resulted in loss. (8) 
The Iearned judge erred in not flnding that the contract was in force after 
April, 1888, and up to the time of the filing of the bill, and that the plaintiffs 
are entitled to an account. (9) The Iearned judge erred in dismissing the 
plaintiffs' bill of complaint. (10) The Iearned judge erred in not flnding that 
the défendant had continued to use the invention of the plaintiff A. De Beau- 
mont, and that the plaintiffs are entitled to an account as prayed for in the 
bill." 

Dayid C. Harrington and Carrie B. Kilgore, for appellant. 
Earnest Howard Hunter and E. Oooper Shapley, for appellee. 

Before AOHESON, Circuit Judge, and BUTLER and BUFFENG- 
TON, District Judges. 

AOHESON, Circuit Judge. The first assignaient of error, name- 
ly, that the Iearned judge below "erred in not striking out ail the tes- 
timony of Warren Webster," the défendant, and the second assign- 
ment, that he "erred in considering any of the testimony of War- 
ren Webster," must be overruled. Undoubtedly the défendant was 
a compétent witness except as to "any transaction with or state- 
ment by" the intestate, Alexandre De Beaumont (Goodwin v. Fox, 
129 U. S. 601, 9 Sup. Ct 367); and the court excluded from consid- 
ération ail the testimony of this witness relating to such transac- 
tions or statements. 

The third, fourth, fifth, sixth, and eighth assignments of error re- 
late to the matter of the alleged cancellation of the written agreement 
between Warren Webster and Elwood S. Webster of the one part and 
Alexandre De Beaumont of the other part, dated March 21, 1887, and 
to the conclusions which the court reached, or should hâve reached, 
with respect thereto. Upon a careful examination of this record we 
are satisfied that there was compétent and sufficient évidence to justi- 
fy a flnding that the agreement mentioned was canceled in the month 
of April, 1888. Thomas B. Harned, Esq., was then the légal adviser 
of, and acting as attorney for, Mr. and Mrs. De Beaumont with respect 
to that agreement, and to matters connected with it. By their ex- 
press authority (as clearly appears), and in their behalf, Mr. Harned 
addressed to Webster Bros, the letter of April 19, 1888, in which he 
informed them that by bis advice "Mr. De Beaumont and wife hâve 
given George A. Barnard, of New York, a power of attorney to act 
as their exclusive agent in ail things pertaining to their rights and 
interests in patents 187,825 and 199,038, and in the future he (Bar- 
nard) will give such interest his personal attention." From this letter 
the défendant supposed — not unnaturally, we think — that Mr. and 
Mrs. De Beaumont, by constituting Mr. Barnard their "exclusive 
agent" in ail matters relating to the named patents, intended to cancel 
their arrangement with Webster Bros. However, shortly after the 
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receipt of this letter, the défendant had a personal interview with Mr. 
Harned, and was then inf ornied by that gentleman that the authoriza- 
tion to Barnard meant a cancellation of the agreement with the 
Websters. The défendant did not then, nor until long afterwards, 
see the power of attorney, but, had he known its contents, he might 
well hâve been conflrmed in his understanding that Mr. and Mrs. De 
Beaumont thereby intended to terminate the agreement of March 21, 
1887. That agreement invested the Websters with "the exclusive 
rights to the sales and management of ail the business connected with 
the said patents, including sales to the right to the same in such 
localities as may by them, the said Warren and Elwood S. Webster, 
be deemed advisable." Now, the power of attorney authorized Bar- 
nard to act "in the sale or licensing of the patents of said Alexandre 
De Beaumont, Nos. 187,825 and 199,038." How this authority could 
be exercised by Barnard consistently with the continued enjoyment 
by Webster Bros, of the exclusive rights conferred upon them by the 
agreement of March 21, 1887, it is very hard to see. The clause in 
the power of attorney relating to that agreement may well be read as 
referring to past transactions under it. The case, however, by no 
means dépends upon Mr. Harned's letter and verbal statement and the 
power of attorney alone. The after-conduct of ail the parties in inter- 
est tends to sustain the defendant's allégation that the agreement of 
March 21, 1887, was canceled by Mr. and Mrs. De Beaumont with the 
assent of Webster Bros. Upon the clearly compétent évidence, it is, 
we think, a fair déduction that no business was done on either side 
under the agreement after April, 1888. Again, the absence of any 
demand upon the défendant until July, 1893, is very signiflcant. 
Such forbearance is inconsistent with a continuing contract with 
Webster Bros. 

The conduct of Mrs. De Beaumont with. respect to a certain circular 
deserves spécial mention. By a paper dated July 7, 1887, Mr. De 
Beaumont had assigned to his wife the agreement of March 21, 1887. 
Now, it appears that in the month of October, 1890, Mrs. De Beaumont 
came to the defendant's office, and left on his desk a copy of a circular 
purporting to be issued in her behalf and name by her husband. This 
circular relates to the above-named patents, and contains this notice: 
"No company or individual has any right to work thèse patents or 
negotiate for the same. I particularly notify ail parties that Webster 
Bros, hâve no right to work thèse patents, or interest in the same." 
Now, if the agreement of March 21, 1887, was then in force, as the 
appellant now insists, there was no justification for that statement. 
This circular affords persuasive évidence that the agreement had 
ended. It is idle to suggest that Mrs. De Beaumont can neither 
write nor read. She must be presumed to hâve known the contents 
of a circular which purports to emanate from herself, and a copy of 
which she left at the defendant's office. Moreover, Mrs. De Beau- 
mont was a compétent witness to explain her own conduct, if it ad- 
mitted of explanation ; but she avoided the witness stand. Without 
further discussion of the évidence, we overrule ail the assignments of 
error under this branch of the case. 

The seventh assignaient asserts that "the learned judge erred in 
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flnding that the business prior to April, 1888, resulted in loss." We 
think, however, tliat the évidence fully justifies such a flnding. The 
books show a loss of $7,618.17. Moreover, early in the year 1888 a 
Btatement showing a loss in the business was f urnished to Mr. Harned, 
who undoubtedly represented Mr. and Mrs. De Beaumont in ail this 
matter. That statement was retained, and no attempt bas been made 
to impeaeh its correctness. 

The tenth assignment allèges error in that the learned judge did 
not find "that the défendant had continued to use the invention of the 
plaintiff A. De Beaumont, and that the plaintiffs are entitled to an 
account as prayed for in tie bill." This assignment is based upon a 
mistaken idea as to the scope of the De Beaumont patent, No. 187,825. 
We hâve considered and construed that patent in an opinion just de- 
livered in the case of De Beaumont v. Williames, 80 Fed. 995. The 
parties to the agreement of March 21, 1887, entered into it, and 
operated under it while it remained in force, upon an entire miscon- 
ception as to the scope of the De Beaumont patent. That patent has 
no relation to a System of vacuum steam heating as the parties to the 
agreement supposed. Some of the apparatus which Webster Bros, 
set up while they were yet working under the agreement of March 
21, 1887, infringed patent No. 256,089, granted on April 4, 1882, to 
Napoléon W. Williames, for a heating apparatus, and the five plants 
which the défendant installed after April, 1888, likewise infringed that 
patent. For ail thèse infringements the défendant has settled with 
Mr. Williames. The défendant had a perfect right to take a license 
f rom Williames at the time he did. The De Beaumont and the Wil- 
liames inventions are distinct, and the Williames steam-heating ap- 
paratus does not infringe the De Beaumont patents. We hâve only 
to add hère that we fail to discover any ground for holding the de- 
fendant accountable under this bill for feed-water heaters and purifiers 
manufactured by him under his own patents. 

In answer to the remaining — the ninth. — assignment, namely, that 
the court erred in dismissing the bill of complaint, little need be 
added to what has been already said. The complainants' right to an 
account accrued in the spring of 1888. An account was f urnished 
to the représentative of Mr. and Mrs. De Beaumont. That account 
showed a great loss in the business, as do the books of the concern. 
The account was retained, and has not been impeached. It is quite 
certain that nothing is due to the De Beaumonts on the business trans- 
acted under the agreement. This bill was not brought until Oetober, 
1893. Its real purpose was an accounting for an alleged liability 
arising from transactions after April, 1888. But, as we hâve seen, 
there is no ground for such accounting. The supposed liability never 
existed. The appellant is not entitled to any équitable relief, and the 
bill was rightly dismissed. The decree of the circuit court is affirmed. 
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GRAND TRUNK RY. V. CENTRAL VERMONT R. R. 

(Circuit Court, D. Vermont. July 1, 1897.) 

Railroad Receivers— Bank Loan— Pledge of Depobits. 

The R. Rallroad was leased to the C. R. R. Co.; the lease providlng that 
the receipts from stations on the road should be deposited In a certain bank, 
and held as security for the rent accrulng monthly; the C. R. R. Co. having 
the right to check out any sums In excess of the monthly rent. Subsequently 
the C. R. R. Co. obtained a loah of $20,000 from the bank, agreeing that 
the bank might hold any balance in its hands, above the rent, as collatéral 
for such loan. Before the maturlty of the loan, recelvers of the C. R. R. 
Co. were appointed, there being at the time on deposit with the bank a 
sum, derlved from station receipts, slightly less than the rent then due to 
the R. Co. The recelvers subsequently deposited certain sums, received 
from stations of the R. Rallroad and other sources, and the bank claimed 
to hold such sums to be applied on the loan. A sum sufficient to pay the 
rent was withdrawn by consent, without préjudice, and applied to the rent. 
H elâ, that the money on deposit at the time of the receivership was impressed 
with a trust for the payment of the rent to the R. Co., and was properly so 
applied by the recelvers, but that, as the receivers took possession, not as 
the successors or assignées of the C. Co., but for the court, in the interest 
of ail parties, the moneys coming to thelr hands could not be held by the 
bank under its agreement with the C. Co,, though deposited by the receivers 
In the bank. 

Benja. F. Fifleld, for receivers. 

Chas. A. Prouty, for Clément Nat. Bank. 

WHEELER, District Judge. The Rutland Railroad connecta 
with the Central Vermont at Burlington, and with the Fitchburg 
at Bellows Falls. It was leased to the Central, one clause of the 
lease bedng: 

"Sec. 9. For the purpose of securing the payment of the rent and interest 
hereinbefore provided for, the party of the second part agrées to exécute an 
irrévocable order, in favor of the party of the flrst part, upon the Fitchburg 
Railroad Company, and procure the acceptance of the same by that Company, 
providing for the payment to the party of the flrst part by it of the sum of 
twenty thousand dollars monthly out of the trame balances due from it to the 
said party of the second part, which shall be held by the party of the flrst 
part as a contlnuing security, and the said Fitchburg Railroad Company is 
hereby authorized and directed to pay to the said party of the flrst part the 
aforesaid sum of twenty thousand dollars monthly. The second party also 
agrées that the gross receipts from ail the stations upon the Une of the railroad 
hereby leased shall be paid directly Into the Clément National Bank of Rut- 
land, which is hereby authorized to hold the same as security to an amount 
equal to any sums due and unpaid under the provisions of thls lease, whether 
of rent or of interest, and ail sums to become due durlng the current month, 
deducting therefrom the amount of the aforesaid order, so long as the same is 
paid from month to month. If ail sums due under thls lease hâve been fully 
paid at the end of each month, any sums theretofore received and held as secu- 
rity by said bank shall be thereby released." "And lf, at any time, the said 
Fitchburg Railroad Company neglects to pay the aforesaid order according to 
its terms, the party of the flrst part shall furnish some other suitable security 
in lieu thereof." 

With référence to thèse clauses, the parties named in it, includ- 
ing the bank, further agreed in writing: 

"Now, therefore, for the better understanding of the parties, It is agreed that 
the party of the second part shall be entitled to check out from said deposits 
ail sums In excess of the différence between the amount of the Fitchburg R. R. 
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order referred to in said lease, so long as the same is regularly paid, and the 
balance due for the current month on -the rent and interest from the party of 
the second part to the party of the first part; it being understood that, in case 
there is a balance due the party of the first part for any preceding month, the 
said bank shall be entitled to hold enough to cover said balance, and in case the 
Fitchburg order is not regularly paid, nor any équivalent security given, shall 
hold enough to cover the entire amount to fall due for the current month. 
Except as aforesald, the party of the second part shall be entitled to check out 
ail sums aforesaid. When the amount due for any month is paid, the Rutland 
Company shall notify the said bank, and thereupon any sums theretofore held 
as security shall be released." 

The master reports that: 

"Whlle the bank was receiving the earnings of the Rutland Railroad as afore- 
said, Wallace C. Clément, président, actlng for the Clément National Bank, 
arranged with E. C. Smith, président of the Central Vermont Railroad Company, 
and acting for said railroad company, to loan the Central Vermont Railroad 
Company some $20,000; and, as an inducement to secure thls loan, Président 
Smith agreed that the Clément Bank might hold any balance In its hands of 
said deposits as collatéral security, and the bank agreed to, and did subse- 
quently, make the loan In reliance upon this agreement" 

Receivers of the Central Vermont Railroad and of the Rutland, 
as a leased line, were appointed in this cause on March 20, 1896, 
and took immédiate possession. At this time the bank held two 
notes of the Central Vermont Railroad Company, of $10,000, due 
one April 27, and the other May 27, 1896, made pursuant to this 
agreement. The rent then due amounted to $20,029.12. The bank 
was notified of the receivership on March 23d. The crédit to the 
Central Vermont Railroad Company then stood at $20,013.73. The 
treasurer of the Central Vermont became the treasurer of the re- 
ceivers, and continued to send receipts from the stations of the Rut- 
land Railroad to the bank till April 7th; but the bank refused his 
checks, and he then stopped. The Fitchburg sent "about $14,000" 
($14,017.52), as a final traffic balance, to the treasurer of the receivers, 
who deposited it in the bank. Thèse deposits ail amounted to $44,- 
890.85. The bank claimed $20,000 on account of the notes, and has by 
order of court, without préjudice either way, paid over to the receivers 
$24,958.65, and out of it the receivers hâve paid the rent accrued before 
the receivership, which amounted at the time of payment to $20,429.82. 
The question now is whether anything, and, if so, how much, more the 
bank should pay over to the receivers. The possession of the property 
was taken by the receivers, not as assignées of any party, nor as 
successors of any by opération of law, but for the court, to be dis- 
posed of according to existing liens and rights of parties. Railroad 
Co. v. Humphreys, 145 U. S. 82, 12 Sup. Ct. 787; Railroad Co. v. 
Humphreys, 145 U. S. 105, 12 Sup. Ct. 795; Park v. Railroad Co., 
57 Fed. 799. Although the Fitchburg Railroad Company was not 
a party to the lease or to the agreement, and might pay trame bal- 
ances to the Central Vermont as they should become due, and the 
receipts from stations would belong to the Central Vermont, as 
between the roads, without deposit, when the rents should be paid, 
still, when the proceeds from thèse sources had corne into the bank 
under the lease and agreement, the deposit would become a pledge 
for the rent, and ail interested had a vested right that it should be 
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so treated. The $20,013.73 on deposit when the receivers took pos- 
session had corne from thèse sources, and was impressed with this 
trust, and the right to it in this condition the receivers took. As 
there was not any more than, nor quite, enough to pay the rent ac- 
crued, the bank had no right to it, nor to any part of it, under the 
agreement for securing the loan to the Central Vermont; for that 
agreement, by its terms, only covered the excess above the rent. 
After the receivers took possession, the proceeds from thèse sources 
belonged to them, and they could deposit them wherever directed 
by the court, or they should see ût without direction; and the de- 
posit would belong to the gênerai funds of the receivership, subject 
only to particular liens, if any, and not to the Central Vermont, or 
to any other party, as such. The bank had no such lien, or claim 
of any, but by virtue of the agreement with the Central Vermont 
as to any excess there might be above the rent; and, as there was 
no excess, it had no lien whatever upon that eum. It could hâve 
none upon anything but then future deposita made by the receivers, 
or the légal conséquences of such. The Central Vermont Company 
could not, on common principles, pledge thèse then future earnings 
by mère agreement, without possession. The covenants for rent, 
even, and ail mère executory agreements of the insolvent corpora- 
tion, were but obligations to be reckoned in distribution of assets 
only. Seney v. Eailway Co., 150 U. S. 310, 14 Sup. Ct. 94. The 
agreement as to excess could only operate upon what the Vermont 
Central could deposit, and become effective only upon what that 
company should deposit, which was only the $20,013.73 on deposit, 
not amounting to any excess above rent when the receivership ex- 
cluded that company. The bank attempts to hold the amount of 
this deposit against the receivers because the Central Vermont made 
it, or caused it to be made, and the Central Vermont owed the notes, 
on the principle that the ultimate balance of a debt due from an 
insolvent is the proper subject of a dividend from the estate. Scott 
v. Armstrong, 146 U. S. 499, 13 Sup. Ct. 148. But hère the bank did 
not owe the Central Vermont anything to which that company was 
entitled at the time of the commencement of the receivership, or 
to which it could ever become entitled but by payment of the rent, 
which it has never paid. The rent has been paid by the receivers, 
and, if they had been mère successors or assigns of the Central Ver- 
mont, their payment might relieve this deposit for the beneflt of the 
bank; but they represent other rights, also, and hâve made pay- 
ment from funds in their hands as receivers in which others hâve 
interests. As the receivers took the |24,958.65 of the whole de- 
posit, and out of this sum paid the rent under " order of court, ex- 
pressly without préjudice, this receipt and payment may as right- 
fully now be taken to hâve been made from one part of the deposit 
as from another, and to hâve included the $20,013.73 expressly held 
for payment of rent, and an application of it upon the rent where 
it belonged, as well as to hâve included any of the deposits made 
by the receivers themselves. And if the receipt and payment should 
be considered as of and from the deposits made by the receivers, 
as they paid the rent for which the prior deposits were pledged, they 
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would be entitled to the pledge. The claim of the bank to hold any 
of thèse deposits for the payment of its own debt oannot be main- 
tained without holding that the agreement of the Central Vermont 
that the bank might hold the excess of deposits over the rent for 
its security so operated as an assignaient or pledge of the future 
receipts from stations and the Fitchburg balances to the bank as 
to give the bank a right to them after the right of the Central Ver- 
mont had been superseded, and before they had been deposited or 
earned. But this agreement could not operate upon thèse sources 
of income any further than the Central Vermont could so carry it 
out as to create an excess for the security of the bank's debt, which 
ïhat company did not and could not do to any extent at ail. The 
receivers created and deposited for themselves, in other rights, what 
the bank claims to hold as such excess; and, without regard to any 
form the deposits hâve been given, they hâve a right to the results 
of those they hâve made. Report of master accepted and confirmed, 
and balance of deposit thereupon decreed to receivers. 



TJNITED STATES V. TENNESSEE & C. H. CO. et aL 

(Circuit Court of Appeals, Fifth Circuit Aprll 20, 1897.) 

No. 538. 

Public Lands— Railroad Géants— Forfeiture. 

Lands sold by a land-grant railroad company prior to the forfeiture act 
of September 29, 1890, and which lie opposite to and cpterminous with a 
part of the road which was completed and in opération before that act, 
are not subject to forfeiture thereunder. 

Appeal from the Circuit Court of the United States for the Northern 
District of Alabama, 

This was a bill in equity, filed by the United States against the 
Tennessee & Coosa Railroad Company, Hugh Carlisle, and others, 
under the act of congress of September 29, 1890, to forfeit certain 
land granted to the state of Alabama to aid in the construction of a 
railroad. The circuit court, after a hearing on the merits, entered a 
final decree, the material part of which was as follows: 

First. The court finds that prior to the 29th day of September, 1890, the 
Tennessee & Coosa Railroad Company had sold to bona flde purchasers ail 
the lands embraced in the flrst 120 sections, which, by the terms of the grant- 
ing act, it was authorized to sell in advance of the construction of the road; 
that thèse sales were bona flde and made to aid in the construction of the 
road; that the allégations of the bill that the sale to Carlisle was without 
considération and colbrable are not sustained by the évidence, but the sale to 
Carlisle was bona fide, and based on good considération, and the proceeds 
of the sale used in the construction and equipment of the road. Second. The 
court finds that the Tennessee & Coosa Railroad from Gadsden to Littleton, 
a distance of 10 and 22 /ioo miles, was completed and In opération on and be- 
fore the 29th day of September, 1890, and that the lands described in Ex- 
hibit D to original bill, to wit, the lands embraced in and conveyed by the 
deed from the Tennessee & Coosa Railroad Company to Hugh Carlisle, bear- 
ing date the 4th day of April, 1887, are lands which lie opposite to that part 
of the road which was completed and in opération on the 29th day of Sep- 
tember, 1890, and therefore not within the lands forfeited by the act of 



VAN PATTEN V. CHICAGO, M. & ST. P. RY. CO. 645 

September 29, 1890. The court Is tberefore of the opinion that there haa been 
no f orf eiture of the lands as to which a judiclal déclaration of f orf eiture la 
sought by the bill, and it is accordingly ordered and decreed that the relief 
eought by the bill be denied, and the bill dismissed. 

From this decree, the United States hâve appeaJed. 

Ëmmet Oneal and Frank White, for appellant. 
Oscar R Hundley and Amos E. Groodhue, for appellee. 

Before PARDEE and MoCOBinCK, Circuit Judges, and NEW- 
MAN, District Judge. 

PER CURIAM. Considering that the Tennessee & Coosa Railroad 
Company had the right to sell, and did sell, the 120 sections of the 
land grant before the act of forfeiture, and that the forfeiture act of 
1890 did not forfeit any portion of the land grant lying opposite to 
and coterminous with that portion of the railroad then completed and 
in opération, we find no error in the decree appealed from, and it is 
therefore affirmed. 



VAN PATTEN v. CHICAGO, M. & ST. P. RY. CO. 
(Circuit Court; N. D. Iowa, W. D. June 29, 1897.) 

L Action for Damages under Interstate Commerce Act — Necessart 
Showing. 

When relief by way of damages is sought under the provisions of the inter- 
etate, commerce act, upon the averment that a shipper has been charged an 
unreasonable rate for goods transporteid by a rallway company, the plaintiff, 
In order to be entitled to recover, must show that the rate charged is unrea- 
sonable according to the provisions of that act. 

S. Same— Standard of Reasonable Rates. 

The Interstate commerce act provides for and prescrlbes a standard by 
comparison with which lt may be determined whether a given rate is or 
Is not to be deemed unreasonable within the meaning of the act; and that 
standard Is the rate adopted, printed, aDd kept posted, as required by the 
statute, by those engagea in the business, and subject to the effects o£ free 
compétition. Courts and jurles cannot resort to any other standard. 

8. Bame— Actions for Damages— Défenses. 

It Is a good défense to an action for damages for alleged extortionate, 
unjust, dlscriminating, and unreasonable frelght charges to show that the 
défendant, in obédience to the Interstate commerce act, has adopted, printed, 
and posted a properly proportioned schedule of rates, and that the charges 
complained of are in accordance with those in the schedule. 

Submitted on Demurrer to Answer. 

Harl & McOabe and Spencer Smith, for plaintiff. 
George R. Peck and Burton Hanson, for défendant. 

SHIRAS, District Judge. In the flrst count of the pétition flled 
in this case the plaintiff avers, in substance, that in the year 1893 
he shipped ovér the line of railway owned and operated by the de- 
fendant railway company, between the town of Manning, Iowa, and 
the city of Chicago, 111., certain car loads of grain for which the 
railway charged a rate per 100 pounds, it being then averred: 

"That said rate so charged was an unjust, unreasonable, and extortionate 
charge for sùch service, and subjected this plaintiff and the town of Manning 
81 F.— 85 
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to an unduè, uhjust, and unreasonable préjudice, disadvantage, and extortion 
and discriminatio», ail contrary to the provisions of the act of congress approved 
February 4, 1887,' entitled 'An act to regulate commerce,' and the amendments 
thereto. That ail of said rate in excess of 17 cents on corn and. 20 cents on 
wheat, per 100 pounds, was unjust, unreasonable, extortionate, and discrimi- 
nating, and subjected plaintiff and said Mannlng to unjust and unreasonable 
préjudice and disadvantage; the amount of said unlawful overcharge on each 
of said shipments being in the sum and amount set out in Bxhibit No. 1, 
headed 'Overcharge,' and in the total amount on the shipments herein ref erred 
to and in Exhibit No. 1 set out in the sum of $77.72. That by reason thereof 
the plaintiff bas been damaged in the sum of $77.72." 

The pétition contains in ail some 23 counts, based upon shipments 
of grain, from varions places in Iowa and South Dakota in the years 
1891, 1892, 1893, 1894, 1895, and 1896, and the total damages claimed 
are in excess of the sum of $54,000. 

To thesé several counts the défendant answers, among other things, 
that ever since the taking èffect of the act of congress approved 
• February 4, 1887, and commonly knbwn as the "Interstate Commerce 
Act," it had, in accordance with the requirements of that act, adopted 
schedules of rates, showing the charges established for the transpor- 
tation of freight over its lines of railway, and had kept thèse sched- 
ules, duly printed, posted up in its dépôts and offices, as required by 
the statute; and that the charges by it made for the transportât! on 
of the grain, described in the several counts of the pétition, were in 
accordance with the schedule rates thus established, adopted, and 
made public as required by the interstate commerce act, and that 
the shipperg made their several shipments and paid the scheduled 
rates therefor without demur or protest, To the several paragraphe 
of the answer setting up thèse gênerai facts in différent forms, a 
demurrer is interposed, based upon the proposition that if the rate 
charged for the shipment of the grain was unreasonable, then it is 
no défense to show that the rate charged and paid was the schedule 
rate. The theory of the plaintiff is that section 1 of the interstate 
commerce act déclares that ail charges made for the transportation 
of property shall be reasonàblè and just, and every unjust and unrea- 
sonable charge for transportation services is prohibited; that section 
8 of the act déclares that any common carrier who does anything pro- 
hibited by the act is liable for the damages caused thereby to the 
person injured; and that section 9 provides for an action at law in 
the courts of the United States for the recovery of the damages for 
which the carrier may be liable under the provisions of the act; 
and that in ail cases it is a matter of fact, to be determined by the 
jury, whether the particular charge complained of was or was not 
reasonable. It will be noticed that the déclaration of section 9 is 
that a person claiming to be damaged may bring suit in a court 
of the United States "for the recovery of the damages for which such 
common carrier may be liable under the provisions of this act." To 
sustain à recovery under this section, it must appear that the dam- 
ages arise from a violation of the provisions of the act, and there- 
fore, when the right to recover damages is based upon the avéraient 
that a given rate exacted of a shipper is unreasonable, we must hâve 
regard to the provisions of the act in determining whether the rate 
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complained of is reaso&able or unreasonable. It will not be ques- 
tioned, I présume, that the damages recoverable under the provisions 
of section 9 are those, and those only, which arise from a violation 
of some of the requirements of the interstate commerce act. There- 
fore, when relief by way of damages is sought under the provisions 
of the interstate commerce act upon the averment that a shipper 
has been charged an unreasonable rate for goods transported by a 
railway company, the plaintiff, to become entitled to recovery, must 
show that the rate charged is unreasonable according to the provi- 
sions of that act Thus, if the interstate commerce act, construed in 
its entirety, has recognized, provided for, or prescribed a standard 
for determining whether rates charged by common carriers, subject 
to the provisions of the act, are reasonable or not, then it cannot be 
predicated of a rate charged that it is unreasonable, if it appears 
that it conforms to the recognized or established standard. 

Thus we are brought to a considération of the question whether 
the interstate commerce act provides for or prescrites the standard 
by comparison with which it may be determined whether a given 
rate is or is not to be deemed unreasonable within the meaning of the 
act. The intent of congress is to be gathered from a considéra- 
tion of the entire act, and not solely from detached portions there- 
of, and the familiar rule of construction is to be followed, to wit, 
that, in determining the meaning of the words employed, the gênerai 
purpose of the act and the evils sought to be remedied must be always 
kept in mind, and, furthermore, parts of the act are not to be so con- 
strued as to defeat other important features of the same; nor is such 
a construction to be given to the act, in whole or in part, as may tend 
to prevent the proper enforcement of the législative purpose. Thus, 
in Pennington v. Coxe, 2 Cranch, 33, Mr. Chief Justice Marshall, 
speaking for the suprême court, said: 

"That a law is the best exposltor of Itself: that every part of an act Is to 
be taken into vlew, for the purpose of discoverlng the mind of the législature, 
and that the détails of one part may contaln régulations restrieting the extent 
of gênerai expressions used in another part of the same act,— -are anaong those 
plain rules laid down by common sensé for the exposition of statutes which 
hâve been uniformly acknowledged." 

In Kohlsaat v. Murphy, 96 U. S. 153, it is said: 

"In the exposition of statutes, the established rule ls that the Intention of the 
lawmaker ls to be deduced from a view of the whole statute, and every material 
part of the same. * * * Resort may be had to every part of a statute, or, 
where there is more than one in pari materia, to the whole System, for the pur- 
pose of collecting the législative intent" 

In Platt v. Railroad Co., 99 U. S. 48, it is declared: 
"We are seeking for the intention of congress, and to discover that we may 

look at the paramount object which congress had in view, as well as the 

means by which it proposed to accomplish that object." 

In Lau Ow Bew v. U. S., 144 U. S. 47, 12 Sup. Ct 517, it is said: 
"Nothing.is better settled than statutes should receive a sensible construction, 

such as will effiectuate the législative intention, and, if possible, so as to avoid 

an unjust or absurd conclusion." 

In Holy Trinity Church v. U. S., 148 U. S. 457, 12 Sup. Ct. 511, we 
find it declared: 
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"Agaln, another guide to the meaning of a statute ls found In the evll which 
lt is designed to remedy; and for this the court properly looks at contemporane- 
ous events,— the situation as lt existed, and as it was pressed upon the attention 
or the législature." 

"AU aets of the législature should be so construed, if practlcable, that one sec- 
tion will not defeat or destroy another, but explain and support lt." Bernier 
v. Bernier, 147 U. S. 242, 13 Sup. Gt. 244. 

And in Smith v. Townsend, 148 U. S. 490, 13 Sup. Ct. 634, it is 
said: 

"It is well settled that where the langnage of a statute is in any manner am- 
biguous, or the meaning doubtful, resort may be had to the surrounding cir- 
cumstances, the history of the times, and the defect or mischlef which the 
statute was intended to remedy." 

With thèse rules for our guidance, it is not difflcult to ascertain 
the causes Which brought the interstate commerce act into being, the 
evils sought to be remedied, and the gênerai System which was in- 
augurated by the enactment made. The deveiopment of railways 
during the past 50 years had been so great that practically the carry- 
ing trade of the country had passed into their hands, especially in 
the portions of the country not bordering on the lakes or larger riv- 
ers. The; business had grown so enormously, and the mode of hand- 
ling the same had become such, that it was no longer possible for 
each shipper to make spécial contracts with the carrier for the 
transportation of his property. The railway lines extend over thou- 
sands of miles of territory; with hundreds of stations or shipping 
points, and it was impossible for the carrier to hâve at each shipping 
point an agent with the authority to contract with each shipper 
with respect to the rate to be charged upon each shipment. There- 
fore it became the custom for each railway to adopt gênerai schedules 
of rates, which were furnished to their agents for their guidance in 
billing freight. Thèse schedules, howeyer, were not always made 
public, and it was soon developed that, notwithstanding the adoption 
of thèse schedules, which could not be varied front by the local or 
station agent, many shippers and localities were favorëd in the mat- 
ter of rates, or, in other words, discrimination in favor of particular 
classes of business, or of particular localities, or of favored individ- 
uals became a common praotice; the same being accomplished in 
many ways, but more generally through a System of rebates which 
were arrangëd for with the officiais who had the power to make or 
change the schedule rate. As was naturally to be expected, thèse 
rebates would be secured the more easily by heavy shippers, and by 
men carrying on their business in the larger cities, who could readily 
reach the railway officiais, and the inévitable resuit was that the 
smaller dealers, and those who were located in the small towns 
and villages of the land, were put at a disadvantage, which in many 
instances was of so serious a nature as to drive them out of busi- 
ness. Furthermore, the practice obtained of adopting certain lines 
of rates at compétitive points, which would be less than those char- 
ged from noncompetitive points, although the latter might be nearer 
the point or place of delivery. Thus there had grown up a System 
of discrimination which resulted in placing unequal burdens upon the 
shippers, and, through them, upon the community at large; and 
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the discontent resulting therefrom was the most potent cause which 
eperated to bring about the enactment of the interstate commerce 
act. Though not the only, it was the principal, evil sought to be 
remedied by that enactment. Another difficulty of which the pub- 
lic complained resulted from fréquent and sudden changes in rates. 
It is well known that a large part of the products of the country 
are purchased from the producer at or near the place of production, 
and the shipping to market is done by the purchaser or middle man. 
Whether the purchases thus made are to prove profitable or the con- 
trary dépends largely upon the cost of transportation. Every one 
engaged in the purchase and shipment of the products of the farm 
or of the manufactory must figure upon the freight rate in determin- 
ing what price he can afford to pay, and, unless he can place reliance 
upon the established rate, he is liable to suffer loss through a sud- 
den increase in freight rates; and hence the desirability of having 
the rule established that the carrier cannot change established rates 
without reasonable notice. The final complaint of the public was 
that from the mode in which the carriers imposed their charges it 
resulted that the rates were unequal ; that to make good the loss re- 
sulting from the favoritism shown to particular localities, persons, 
or classes of business a greater burden was placed upon the remain- 
der of the traffic; and that through the practical monopoly acquired 
by the railways over the transportation business of the country the 
shippers were largely at the mercy of the carriers, and that as a 
resuit thereof the business of the community, in so far as the same 
depended upon the use of transportation facilities, was subjected to 
unequal and unreasonable burdens and exactions. 

Thus we hâve presented the gênerai causes which impelled congress 
to undertake législation for the purpose of regulating interstate 
commerce. The ûrst five sections of the act are devoted to defining 
the gênerai principles which should govern common carriers in the 
transaction of the transportation business of the country; rates or 
charges for services rendered must be reasonable; must be equal for 
like service; no undue or unreasonable préférence or advantage is 
to be given to any locality, person, or kind of trame ; a greater com- 
pensation must not be charged for a shorter than a longer haul under 
like circumstances, and compétition must not be defeated by pool- 
ing contracte or agreements between two or more carriers. Ooming 
now to the sixth section, we find therein provision made looking to 
the enforcement of the gênerai principles. contained in the preceding 
sections, and this provision consists primarily in the requirement 
for the adoption, printing, and posting up for public inspection of 
schedules showing the rates and charges established by the particular 
carrier. The slightest reflection shows that the adoption of a sched- 
ule of rates is a necessity of the situation. It forms the foundation 
of the whole System, and is an essential élément in the création and 
enforcement of any method of régulation which holds out the promise 
of successful results. It was open to congress to déclare by whom 
and upon what basis the schedule of rates should be adopted. Pro- 
vision might hâve been made for a commission to that end, or con- 
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gréas might hâve prescribed the limite, but it did not. The déclara- 
tion of section 6 is that the schedules which are to be printed and 
posted are to consist of the rates and charges for the transportation 
of passengers and property which the common carrier has estab- 
lished. The theory of the entire act is that, owing to the effect of 
free compétition, railway companies will charge at compétitive points 
only fair and reasonable rates. The rates thus established at com- 
pétitive points furnish a standard for the rates at noncompetitive 
points, and thus it is proposed in time to secure the adoption of a 
reasonably fair and equal schedule of rates. However this may be, 
it cannot be questioned that under section G every common carrier 
subject to the act is compelled to adopt, print, and keep posted a 
schedule of rates and charges as established by it, and it is then 
enacted that: "When any such common carrier shall hâve estab- 
lished and published its rates, fares and charges in compliance with 
the provisions of this section, it shall be unlawful for such common 
carrier to charge, demand, collect or receive from any person or per- 
sons a greater or less compensation for the transportation of pas- 
sengers or property, or for any service in connection therewith, than 
is specified in such published schedule of rates, fares, and charges, 
as may at the time be in force." Provision is then made for changes 
in the schedule, requiring, in case of an advance in rates, that 10 
days' notice thereof shall be given. It is certainly the intent of 
congress to require of the carrier the adoption of a schedule of rates, 
and to make the same public; and it is equally certain that it is the 
duty of the carrier to charge the schedule of rates, neither more nor 
less, until a change is made therein according to law. There can be, 
therefore, no question that congress has, by this method, provided for 
the adoption of a ûxed schedule, and has declared that the carrier 
must not deviate therefrom, provision being made for changes from 
time to time, as expérience may show that the rates adopted are in- 
équitable, or as changes in the circumstances may justify or demand 
a readjustment of the schedule charges. Therefore when a carrier, 
as in this case, is sued for damages on the ground that the rate char- 
ged for transportation of grain was unreasonable, it is compétent 
and proper for the carrier to aver and show that in obédience to the 
interstate commerce act it had adopted, printed, and posted a sched- 
ule of rates, and that the charges complained of were in accordance 
with those contained in the schedule. 

It is contended, however, on part of plaintiff, that as the first sec- 
tion of the act déclares that the rates chargea must be reasonable, 
and as section 8 déclares that the carrier shall be liable to any per- 
son injured for the damages resulting from the doing of any act or 
thing prohibited, it is open to the plaintiff to now show that the 
schedule rates chargea and paid without demur during the past 
five yeàrs were unreasonable, and therefore damages for chargin^ 
the same are recoverable; and. that, if this be not so, then the pro- 
visions of the act providing the right to sue for and recover damages 
for violation of the act are meaningless. If the carrier, af ter adopt- 
ing, printing, and posting the schedule of rates as required by the 
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act, should charge or exact from a shipper in any form or by any 
device a rate greater than that' fixed in the schedule, an action for 
damages would be maintainable, and in such case there would be no 
diffîculty in defining the rule of damages, to wit, the différence be- 
tween the schedule rate and that actually exacted. So, also, if the 
schedule on its face provided for the imposition of unfair and in- 
équitable rates, — as, for instance, if it should require the payment 
of a greater charge for the transportation of freight for a shorter 
than for a longer distance, other tbings being equal, — an action 
might be maintained, and in that case a rule of damages could be 
based upon the provisions of the schedule itself, by taking the sched- 
ule rate for the longer distance as the basis for determining what the 
proper rate for the shorter distance should be. In the présent case, 
however, the proposition of the plaintiff is that, after the carrier, in 
obédience to the requirements of the act, has adopted, printed, and 
posted a schedule of rates, and for the past five years has received 
and transportée grain, charging the schedule rates therefor, and the 
shipper, without protest or demur, has delivered his grain for ship- 
ment, knowing the schedule rate, and has paid the charges in con- 
formity with the established rate, he may now, and at any time with- 
in the period of the statute of limitations, bring an action at law for 
damages, not on the ground that more than the schedule rate was 
exacted, or that the schedule itself provided for unequal, and there- 
fore unjust, rates, but solely upon the ground that the schedule rates, 
though uniform, and properly proportioned, were greater than they 
should hâve been; and thus the question is presented whether the 
interstate commerce act, considered as a whole, authorizes and pro- 
vides for an action of this kind. If it can be maintained, it résulta 
in the holding that it was the intent of congress to place upon the 
courts and juries of the country the duty and burden of establishing 
the rates of transportation for interstate commerce, and upon the 
common carrier the burden of transportation, with the right to ulti 
mately retain as pay therefor the rate fixed by the verdict of a jury 
rendered perhaps five years after the rendition of the services. How 
is it possible for a jury to pass understandingly upon the questions 
which inhere in the establishment of a properly proportioned and 
equalized schedule of transportation rates. Take this case as an 
example. As already stated, the pétition contains 23 counts, each 
count being based upon shipments made from a différent point, and 
at each point the shipments were made at many différent times with- 
in the limits of from one to five years. Now, the theory of the plain- 
tiff is that the jury must inquire into and détermine what the reason- 
able rate was for each shipment when made, and, by comparing thp 
reasonable rate thus fixed by the jury with that actually chargea, 
détermine whether the plaintiff is entitled to damages, and, if so, to 
ascertain the amount on each shipment made. It is self-apparent 
that, no matter how intelligent the jury might be, nor how con- 
scientiously and carefully they might endeavor to deal with the prob- 
lem thus submitted to them, it would be wholly impossible for 
them to reach a proper verdict under such circumstances. 
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But suppose the case involved but a single shipment, would the 
difflculty be remedied, if the theory of the plaintift is to prevail? 
How could the jury fairly and understandingly deal even with the 
case of a single shipment, provided the duty is placed upon the jury 
of determining what a fair and reasonable charge for the particular 
service would be, unless some standard, already recognized and es- 
tablished, is given them for their guidance? It is impossible for the 
jury to deal with the questions of the total cost of building, equip- 
ping, and operating the line of railway as a whole, the proportionate 
cost of the particular transportation in question, the total amount 
of business done over the entire System, the total burden properly 
to be laid upon the total business for transportation charges, and 
the proper proportionate share which the particular shipment shoukl 
bear. If thèse gênerai lines of inquiry are not available as guides 
for the jury in reaching a solution of the question, can recourse be 
had to any other standard of charges than that winch may be likened 
to the market rate, and which is the resuit of f ree compétition among 
those engaged in the business of common carriers? If it be the fact 
that as the resuit of f ree compétition among carriers certain rates 
hâve been established for given services, what better guide could be 
given to the jury, when they are called upon to détermine whether 
a rate exacted by a carrier from a shipper is or is not reasonable, 
than the rate adopted by those engaged in the business, and subject 
to the effects of free compétition? As I construe the act, this stand- 
ard or guide is provided by the act in question. The statute is 
based upon the principle, which is the controlling élément in regu- 
lating priées, values, and rates in the gênerai commercial and manu- 
facturing business of the country, — self-interest controlled by free 
compétition. When the act was adopted, congress well knew that 
every railway line was using, and would continue to use, its utmost 
endeavors to secure as large a share of the transportation business 
within its reach as it was possible for it to do. The great complaint 
was that each railway, by means of secret rebates or other like de- 
vices, was endeavoring to outstrip its rivais in securing business. 
The theory of the act is that, if compétition is left free at ail points 
where two or more lines corne into compétition, there will be found 
established reasonable rates. If, in scheduling its rates as required 
by the act, a carrier should increase the rate beyond a reasonable 
limit, its competitors would speedily capture the business at the 
compétitive points, and of necessity, and under the spur of self- 
interest, the carrier would be compelled to reduce the rate to one 
that was reasonable. Hence the act forbids pooling and ail combina- 
tions having for their purpose the establishment of rates by agree- 
ments between competing carriers. Having thus provided for se- 
curing reasonable rates at competing points, a basis is found for the 
establishment of like reasonable rates at ail intermediate places 
where direct compétition does not exist, by the adoption of the clause 
forbidding a greater charge, under like circumstances, for a shorter 
than a longer haul, and by the liability of the carrier to damages 
if the schedule adopted and posted shows that a rate out of propor- 
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tion, and therefore unreasonable, has been flxed for any of the points 
named in the schedule. 

Thèse are the means provided for securing reasonable rates. By 
the provision requiring 10 days' notice of a proposed increase in the 
rate, the evil resulting from sudden and unforeseen fluctuations in 
the rates chargea was sought to be guarded against; and, lastly, the 
greatest evil of ail, that of unjust discrimination in favor of persons, 
places, or classes of business, was sought to be remedied by the provi- 
sions of the act prohibiting ail undue préférences or advantages to 
persons, places, or classes of business, forbidding ail spécial rebates, 
drawbacks, or other like devices, and by the requirement that the 
carrier must adopt, print, post, and thereby make public an estab- 
lighed schedule of rates, and must not charge rates either greater or 
less than those set forth in the printed schedule. The act requires 
that the rates chargea shall be reasonable, but the standard of rea- 
sonableness under the act is that which results from free compétition 
among the carriers, which can be known when the carrier under- 
takes the duty of transportation, and which the act requires shall be 
set forth in the schedule posted by the company, and not a rate 
estimated by a court and jury years after the services hâve been ren- 
dered. If this suit can be maintained upon the contention advanced 
in support thereof, then the common carriers for the past flve years, 
or whatever the period of limitation upon the right to sue may be, 
hâve been engaged in the transportation business of the country with- 
out knowing, and without the means of knowing, what rémunération 
they are ultimately to receive for the work done. If plaintiff s con- 
tention be sound, every person who, within flve years past, more or 
less, has secured transportation for his property or person over a 
Une of railway engaged in interstate business, can now sue the com- 
pany, claiming damages on the ground that the rate chargea and 
paid without deniur was unreasonable; and in each case it will be for 
the jury to détermine, as best they may, what a reasonable rate is, 
and award damages accordingly. The conséquences that would fol- 
low if that contention be true need not be elaborated upon, but it is 
sufficient to say that it would speedily wreck every railway in the 
country. 

Furtliermore, if it be true that the establishment of reasonable 
rates for railway services is to be left to the verdict of juries, ren- 
dered long after the services hâve been performed, it is apparent 
that it will be wholly impossible to secure equality or uniformité 
therein, and of necessity préférences would resuit therefrom in favor 
of individuals and localities, thus violating the most important prin- 
ciple of the act in question. If the plaintiff maintains this action 
on the theory now contended for, and recovers damages in the sum 
of |50,000 or thereabouts, this will hâve the same effect upon the 
shipments counted on in the pétition as though the company should 
now allow a rebate for that amount, and thèse shipments will secure 
an advantage over ail others made along the line, and upon which 
the schedule rates hâve been paid. To secure uniformity, it will be 
necessary for every shipper not only to see to it that he and ail other 
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shippers are chargea the posted schedule rates, but also to take note 
whether suits are brought for the recovery of damages, for, unless 
he does so, and promptly sues himself in case others do, he may find 
that a jury has greatly reduced the rate, by way of damages in favor 
of some competitor, and thus he is placed at a disadvantage. More- 
over, it would render it not only possible, but a niatter of compara- 
tive ease, for the carrier and favored shippers, to provide for rebates 
upon the schedule rates. The shippers can pay the scheduled rates. 
At the proper time suit can be brought to recover damages for an un- 
reasonable charge. A jury can be readily convinced, in the absence 
of a vigorous défense, that the claim for damages is just, and a ver- 
dict follows, and thus the rebate is secured. 

It is apparent that if the schedule of rates provided for by the act 
and adopted and posted in accordance with its provisions is not to 
be accepted as the basis for determining whether charges made are 
reasonable, then the carriers and shippers alike are left without any 
ceriain or reliable guide for determining the rate that should be de- 
manded and paid for given shipments. Under such a System, uni- 
formity and equality in rates cannot be secured, and the main object 
of the açt, to wit, the prévention of discrimination by way of secret 
rebates and the like, which it is sought to secure by the provisions 
requiring the adoption and making public of a fixed schedule of rates 
and the requirement that the carrier shall not deviate therefrom, will 
be defeated, because, on the theory of the plaintiff, the shipper is not 
bound to pay that rate unless a jury décides that it is reasonable, 
and, if the shipper is not bound to pay it, the carrier is not entitled 
to demand, receive, and retain it. If the contention of plaintiff be 
sound, every schedule of rates posted by carriers under the provisions 
of the act should hâve attached thereto the mémorandum: "Subjecî 
to change in accordance with the verdicts of juries which may here- 
after be rendered." If the theory advanced by the plaintiff in sup- 
port of the demurrer is sustained, to wit, that in suits of this nature, 
based upon the interstate commerce act, and wherein it is sought 
to détermine the reasonable rate chargeable for a given number of 
shipments of freight, the schedule of rates established by the car- 
rier, and posted as required by the act, is to be laid aside, and the 
jury must undertake to décide as best they may what the reasonable 
rate in fact was, the resuit must be that inequalities in rates exacted 
will be created, and discriminations in effect will be created and en- 
forced; thus violating the more important and valuable provisions 
of the act. The statute does not confer upon courts and juries the 
power or the duty to prescribe in advance what rates may be char- 
gea. That duty the act does place upon the carrier; and when the 
carrier, in obédience to the statute, has established and posted a 
schedule of rates, it becomes binding on the carrier, who cannot 
deviate from it without being guilty of a misdemeanor, and becoming 
subject to the penalties provided by section 10 of the act; and yet 
the theory of the plaintiff is that when the défendant company made 
its charges for the shipments described in the several counts of the 
pétition it ought to hâve deviated from the previously posted sched- 
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ule rates, and because it did not do so it is now liable in damages 
to the plaintiff. It is the considération of thèse and like difficultés 
which would be created if the contention of plaintiff be sustained, 
and which would resuit in the practical defeat of the main purpose 
of the interstate commerce act, to wit, the securing uniform and equal 
rates for like services, and the prévention of unjust discriminations, 
which leads me to the conclusion that it is the intent of the inter- 
state commerce act to make the schedule of rates required to be 
adopted, printed, and posted by the carrier the basis for detennining 
whether a given rate exacted from a shipper is or is not unreasonable 
under the provisions of the act, and I theref ore hold that the demur- 
rer to the answer is not well taken, and must be overruled. 



SELS v. GREENE et al. (four cases). 

(Circuit Court, N. D. Oalifornia. June 7, 1897.) 

Réclamation Districts — Liabilitt for Négligence. 

A réclamation district, being, under the law of Oalifornia, a corporation 
of a quasi public character, is not liable to a private action for négligence 
in the performance of its duties, or for a nuisance. 

Bill in Equity to Abate a Nuisance. 

Olney & Olney, for complainant. 

Elwood Brimer (W. A. Gtett, Jr., of counsel), for défendants. 

MORROW, Circuit Judge. The bill in equity in this suit was flled to 
abate an alleged nuisance. A demurrer has been interposed. There 
are three other cases between the complainant and some of the de- 
fendants who are named in the bill in the présent suit. One of .thèse 
is a suit in equity to abate an alleged nuisance, and the other two are 
actions at law for damages claimed to hâve been caused by défendants 
entering upon complainant's lands, and excavating and maintaining 
ditches thereon, whereby the complainant's lands were flooded. It 
is understood that the détermination of the demurrer in this suit will 
also dispose of the three other cases. Several questions are raised 
by the demurrer. The principal question, and the one which, in my 
judgment, will be conclusive of the cases, is whether or not a suit or 
action can be maintained against réclamation district No. 551, which 
is a défendant in each of the cases ref erred to, and is alleged to hâve 
been a tort feasor with the other défendants. It is not disputed that 
a réclamation district is, under the laws and décisions of the state of 
Oalifornia, a corporation of a quasi public character. See section 
3446 et seq., Pol. Code Cal.; Dean v. Davis, 51 Cal. 406; People v. 
Réclamation Dist. No. 108, 53 Cal. 346; People v. Williams, 56 Cal. 
647; Lamb v. Réclamation Dist. No. 108, 73 Cal. 125, 14 Pac. 625; 
Elmore v. Drainage Com'rs, 135 111. 269, 25 N. E. 1010. Quasi public 
corporations of this character are not liable, unless expressly author- 
ized by statute, to private actions for négligence in the performance 
of their duties. There is no such statute, authorizing suits against 
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thèse corporations, in this state. It is true that the rule has been as- 
sailed and overruled in other states, and that there is a conflict of au- 
thorities on the proposition. But the rule that there is no liability 
seems to be sustained by the better weight of authority, and has 
been enunciated by the suprême court of this state. See 15 Ara. & 
Eng. Enc. Law, p. 1143; Sherbourne v. Yuba Co., 21 Gai. 213; Barnett 
v. Contra Costa Co., 67 Cal. 77, 7 Pac 177; Chope v. City of Eurêka, 
78 Cal. 588, 21 Pac. 364; Arnold t. City of San José, 81 Cal. 618, 22 
Pac. 877. See, also, Elmore v. Drainage Com'rs, 135 111. 269, 25 
N. E. 1010. 

In Chope v. City of Eurêka, supra, which was an action to recover 
damages for alleged personal injuries, caused by the plaintiff falling 
into an excavation for a sewer within the corporate limits of the de- 
fendant, a municipal corporation, Mr. Justice McFarland said : 

"It has long been the settled law of this state that a municipal corporation 
ls not liable for personal Injuries to Individuals, such as that claimed to hâve 
been sustained by plaintiff, where there ls no statutory provision declaring 
such liability. There is, nq doubt, some conflict of décisions on the question 
In other states, although it is to be observed that in the New England and 
some other states there are statutory déclarations of the liability. But in Cali- 
fornia the doctrine above stated has been clearly and contînuously adopted; 
and, if any change in the law is désirable, that change must be made by the 
législature; and so far, at least, the législature has shown no disposition to 
make the change." 

The same views were iterated in the case of Arnold v. City of San 
José, supra 

In Elmore v. Drainage Com'rs, supra, the facts were thèse: The 
défendant corporation was organized in the town of Mason City, 
Mason county, 111., under the statute in force July 1, 1879, providing 
for the organization of drainage districts, and for the construction, 
maintenance, and repair of drains and ditches by spécial assessments 
on the property benefited thereby, the commissioners of highways 
bein'g the drainage commissioners of said district. Appellant was 
the owner of lands includedin said district, and was assessed f 800 for 
draining said lands.; and, after the payment by him of such assess- 
ment, the défendant, without his knowledge or consent, enlarged the 
boundaries of said district, by taking in a large area of territory, in- 
cluding the greater part of Mason City, which territory had a natural 
drainage for the water falling thereon, in a direction opposite to the 
lands of appellant, and défendant, by a System of drainage, collected 
the water falling on said area, and discharged ail said water into the 
ditches on the lands of appellant, which were too small to carry off the 
additional water without enlarging the same, and also performed the 
work so carelessly and negligently as to overflow and submerge ap- 
pellant's lands with the water from the territory so added to the dis- 
trict, and precipitated upon his lands. He thereby lost his crops 
planted thereon, and the use of the lands ; and having called the at- 
tention of the commissioners to the condition of his lands, without 
avail, he brought an action on the case against the corporation. It 
was held, in a well-considered opinion, that the appellee was to be 
regarded as a public, involuntary, quasi corporation; and that the 
well-established and uniform doctrine with respect to this class of 
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corporations was that tliere is no corporate lîability to respond in 
damages to an individual injured by the négligent or wrongful act of 
its officers, agents, or servants ; and that the district could not be held 
liable for the illégal acts of the commissioners of such district. The 
applicability of this case to that bef ore the court is too obvious to re- 
quire any extended référence. Réclamation districts, like drainage 
districts, are for the purpose of "the réclamation of large bodies of 
swamp and overflowed lands, and their conséquent improvement is 
justly to be regarded as a matter of public concern." Elmore v. 
Drainage Com'rs, 135 111. 275, 25 N. E. 1011. 

But the case of Lamb**v. Réclamation Dist. No. 108, supra, would 
seem, both upon principle and facts, to settle the question involved 
as to whether réclamation districts are liable at ail, even if suit could 
be entertained against them. That was an action to abate and re- 
move as a public nuisance a levée erected by the défendant along the 
west bank of the Sacramento river, and across a place on said bank 
called "Wilkin's Slough," and to recover damages for the overflowing 
of plaintiff s land on the other side of the river, about two miles below, 
alleged to hâve been caused by said levée. The case, in the trial court, 
was submitted on' certain parts of the pleadings taken as true, and 
judgment was given for the défendant, from which plaintiff appealed. 
The court considered two questions: 

"Dld respondent hâve the right to construct the levée which it eompleted In 
1872, notwithstanding the damage which was caused thereby, several years 
afterwards, to appellant's land? And has it the right to maintain said levée, 
notwithstanding any damage wWch it may possibly or probably cause to said 
land hereafter, as apprehended by appellent, and deseribed in his complaint?" 

Both of thèse questions were answered in the affirmative, and it 
was held that the works of the réclamation district did not constitute 
a nuisance, and that the défendant was not legally liable for the 
incidental damage caused thereby, and the judgment of the trial court 
was affirmed. 

The case of Coburn v. San Mateo Co., 75 Fed. 520, referred to upon 
the argument, and decided by me, must be distinguished from the 
cases just cited and the case at bar. In that case, a municipal corpo- 
ration, the county of San Mateo, was held liable for certain acts of 
trespass by one of the supervisors of the county, committed upon the 
lands of the complainant. Thèse acts consisted in tearing down a 
gâte, and, by force, keeping a road, leading through this gâte, and 
over complainant's lands, to a pleasure resort called "Peseadero Peb- 
ble Beach," open to the public. It was held by me that the road was 
not a public road, and that the county had no right to commit thèse 
acts of trespass, and the gênerai doctrine was applied that a municipal 
corporation is liable for trespasses or damage done to private property 
by its officers, in the exercise of powers conferred for the benefit of the 
locality and its inhabitants, such as those relating to the opening 
and keeping open of roads, as distinguished from powers relating to 
the administration of the gênerai laws and the enforcement of the 
gênerai policy of the state. 

The distinction between the two classes of corporations is well 
stated in Elmor.e v. Drainage Commissioners, supra, as follows: 
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"The grounde upon whlch the Iiabillty of the municipal corporation proper 
ls usually plaeed are that the duty is voluntarMy assumed, and is clear, spé- 
cifie, and complète, and that the powers and means furnlshed for Its proper 
performance are ample and adéquate. Browning v. Oity of Springfield, 17 
111. 143. In such case there is a perfect obligation, and a conséquent civil lia- 
bility for negleet in ail cases of spécial private damage. The nonliability of 
the public quasi corporation, unless Iiabillty ls expressly declàred, is usually 
plaeed upon thèse groùnds: That the corporators are made such nolens volens; 
that their powers are limited and spécifie; and that no corporate funds are 
provided which can, without express provision of law, be appropriated to 
private Indemnifioation. Consequently, in such case the liability ls one of im- 
perf ect obligation, and no civil action lies at the suit of an indlvidual for non- 
performance of the duty imposed." % 

Without further dlscussing the proposition, or the other points 
raised by the demurrer, which, in the view I hâve taken of the right 
to sue the réclamation district in this and the other cases, is unneces- 
sary, I shall sustain the demurrer; and it is so ordered. 



In re WONG FOCK. 

(District Court, N. D. California. May 10, 189T.) 

No. 11,333. 

1. United States Commissioners— Jurisdiction cnder. Chinese Exclusion 

Act. 

A United States commissioner ls "a United States judge," within the 
meaning of section 6 of the Chinese exclusion act of May 5, 1892, which 
provides that a Chinese laborer within the limits of the United States who 
shall negleet to comply with its provisions may be arrested and takèn be- 
fore "a United States judge," whose duty it shall be to order that ne be 
deported, as that section is to be read in connection with section 3 of the 
same act, which provides that a Chinese person may be adjudged to be un- 
lawfully within the United States "by a justice, judge, or commissioner." 

2. Same— Vaudity op Order op Déportation. 

A commissioner having made an order of déportation under that statute, 
his further order that the person to be deported "be forthwith taken before 
the nearest United States judge, that a review of thèse proceedings may 
be had and proper order of déportation made," belng unnecessary, may be 
treated as surplusage. 

E. S. Solomon, for petitioner. 
H. S. Foote, U. S. Dist. Atty. 

MORROW, District Judge. A pétition for a writ of habeas cor- 
pus was flled in this court by Wong Sing on behalf of Wong Fock, 
the detained, in which it is alleged that Wong Fock is unlawfully 
imprisoned, detained, conflned, and restrained of his liberty by L. 
Ezekiel, a deputy United States marshal of the territory of Arizona. 
in the county jail of the city and county of San Francisco, state and 
Northern district of California; that the illegality of the impris- 
onment consista in the fact that said deputy United States marshal 
holds and keeps said Wong Fock in confinement for the purpose of 
deporting him to China, for an alleged violation by said Wong Fock 
of an act of congress of May 5, 1892, in not procuring the certiû- 
cate of résidence required by said act. It is further alleged in said 
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pétition that said deputy United States marshal has no authority 
to confine and imprison, nor déport, said Wong Fock, for the reason 
that the latter was never brought before any judge of any district 
of the United States; that the accusation that said Wong Fock was 
without a certiflcate of résidence was never heard by a judge of the 
United States, and that no order of déportation to Ghina, direct- 
ing and ordering the déportation of said Wong Fock, was ever issued 
by any judge of any United States district court, or of any court 
whatever, as required by said act of congress. The return of the 
deputy United States marshal of the territory of Arizona, upon whom 
the writ was served, shows that he holds the detained, Wong Fock, 
in his custody for the purpose of deporting hhn to China, under and 
by virtue of an "order of déportation" made and issued by J. H. 
Carpenter, United States commissioner of the Third judicial dis- 
trict of the territory of Arizona, at Yuma, which order was approved 
by Hon. A. C. Baker, the United States judge for that judicial dis- 
trict. The order of déportation recites that a verified complaint was 
made before the United States commissioner for the Third judicial 
district of the territory of Arizona, at Yuma* charging Wong Fock 
with having violated section 6 of an act of congress approved May 
5, 1892, entitled "An act to prohibit the coming of Ohinese per- 
sons into the United States," as amended by the act of November 
3, 1893, in failing to register and obtain a certiflcate of résidence as 
required by said acts; that a warrant was issued by such commis- 
sioner; that Wong Fock was duly apprehended upon said warrant 
and brought before the commissioner on April 21, 1897; that a 
hearing was had upon the charge made by said complaint; that 
testimony was taken and proceedings had before such commission- 
er; and that said commissioner on April 21, 1897, found, from the 
testimony and proceedings had before him, that Wong Fock was, by 
race, color, dress, and appearance, a Ohinese person; that he was 
a laborer by occupation; that he was a résident of the territory of 
Arizona at the time of the passage of the act of congress of May 
5, 1892, and had since continued such résidence; that he was after 
November 3, 1893, found to be a résident within the jurisdiction of 
the United States, and of the Third judicial district of the terri- 
tory of Arizona, without the certiflcate of résidence provided for in 
the act of congress referred to; that he had neglected, failed, and 
refused to comply with the provisions of said act; that he had not 
established to the satisfaction of said commissioner that by reason 
of accident, sickness, or unavoidable cause, he was unable to pro- 
cure such certiflcate of résidence; and that said Wong Fock was 
unlawfully within the United States. Following thèse flndings, the 
commissioner ordered that Wong Fock be removed from the United 
States to China; that the déportation of said Wong Fock be made 
from the port of San Francisco, within the limits of the Northern 
district of California, and that he be committed to the custody of 
the United States marshal for the territory of Arizona to carry out 
the order of deroortation ; and it was further ordered that Wong 
Fock be forthwith taken before the nearest United States judge, that 
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a review of the proceedings might bë had, and a proper order of 
déportation made. The only record showing that this last order 
was carried out is the indorsement upon the "order of déportation" 
itself of the following: "Approved. A. 0. Baker, Judge." 

Upon the return of the writ in this court, the matter was referred 
to E. H. Heacock, Esq., the spécial référée and examiner, to as- 
certain the facts and report his opinion thereon. It was contended 
before him that the commissioner of the Third judicial district of 
the territory of Arizona, who made and issued the order of dépor- 
tation, had no jurisdiction to hear and détermine the alleged viola- 
tion of the acts of congress referred to, for the reason that it is pro- 
vided by section 6 of the act of May 5, 1892 (27 Stat. 25), that Chi- 
nese laborers, within the limita of the United States, who shall neg- 
lect to comply with its provisions, may be arrested, etc., "and taken 
before a United States judge whose duty it shall be to order that 
he be deported," etc. It is contended by counsel for the petitioner 
that it necessarily follows that the judicial power so conferred by 
this section upon "a United States judge" is exclusive, and can be 
exercised by him alone, and that a United States commissioner is 
not "a United States judge." The spécial référée held that this con- 
tention was untenable, inasmuch as section 3 of the same act pro- 
vides that a Chinese person may "be adjudged to be unlawfully 
within the United States * * * by a justice, judge, or commis- 
sioner," and that the expression, "a United States judge," found in 
section 6, must be read in connection with section 3. He held, there- 
fore, that the commissioner had full jurisdiction and power to hear 
and détermine the question whether or not Wong Fock was law- 
fully within the United States. He recommended that the writ be 
dismissed, and thé detained remanded to the custody of the United 
States marshal of the territory of Arizona, to be by him deported to 
China in pursuance of said order of déportation. To this recom- 
mendation, exceptions hâve been taken by counsel for the petitioner. 

It is unnecessary to consider at length the question involved. The 
whole matter was critically discussed and considered by the spécial 
référée in his Opinion and findings flled May 3, 1897. I agrée with 
him that section 3 of the act is to be read in connection with sec- 
tion 6. Section 2 of the same act is also consistent with and for- 
tifies the interprétation to be given to the expression "a United 
States judge." That congress intended that United States commis- 
sioners should hâve the' power to détermine whether Chinese per- 
sons were lawfully within the United States, and to make the ap- 
propriate order oï déportation, if they wêre found to be within the 
United States in violation of section 6 of the act, is, I think, pat- 
ent from a reading of the act of May 5, 1892, as amended by the 
act of November 3, 1893, in its entirety, and also from previous 
acts upon the subject. See section 13 of the act of September 13, 
1888 (25 Stat. 476); section 12 of the act of May 6, 1882, as amend- 
ed by the act of July 5, 1884 (23 Stat. 117). The expression "a 
United States judge/' found in section 6 of the act of May 5, 1892, 
is, in my opinion, a gênerai one, and. refera to those judicial offlcers 
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(viz. "justice, judge, or commissioner") previously and speciflcally 
enumerated in sections 2 and 3 of the same act A United States 
commissioner is certainly a judicial officer, and exercises — it is true, 
within very narrow limits— the functions of a United States judge. 
In the case of Fong Yue Ting v. U. S., 149 U. S. 698, 728, 13 Sup. 
Ct. 1016, 1028, the suprême court, in considering the meaning of the 
identical expression in section 6 involved in the case at bar, said: 

"The désignation of the judge, In gênerai terms, as 'a TJnlted States judge,' 
is an apt and suffleient description of a Judge of a court of the United States, 
and Is équivalent to or synonymous with the désignation in other statutes of 
the judges authorized to issue writs of habeas corpus, or warrants to arrest 
persons accused of crime;" citing sections 752 and 1014 of the Eevlsed Statutes. 

Section 1014 provides that: 

"For any crime or offense against the United States, the offender may, by 
any justice or judge of the United States, or by any commissioner of a circuit 
court, * * * be arrested and imprisoned," etc. 

While in the case above referred to the suprême court were consid- 
ering the term "a United States judge" as applied to a district judge, 
still it would seem that the définition they then gave to the ex- 
pression "a United States judge," in the sensé in which it is used 
in the acts referred to, is bioad enough to include United States com- 
missioners, for they hâve the power to issue "warrants to arrest per- 
sons accused of crime." I corne to the conclusion that United States 
commissioners not only hâve the power to adjudge whether a Chinese 
person is unlawfully in the United States, under sections 2 and 3 of 
the act, but that they hâve also the power to order a déportation, 
under section 6. I make this déduction, not alone by reason of the 
construction to which the several sections of the act in question seem 
to be reasonably susceptible, but because it would resuit, if judges of 
the district or circuit court only could take cognizance of this class 
of cases, that in many cases it would become almost impracticable to 
enforce the law, and certainly very expensive to do so, on account, as 
is very persuasively observed by the spécial référée in his opinion, of 
our extended territory, the limited number of our United States judges, 
and the great distance frequently intervening between the place of ar- 
rest and the place of trial, One ôf the strongest reasons for the appoint- 
ment oj United States commissioners in certain localities is because 
distance, or the difficulty of travel, render the court and the judge 
thereof difficult of access. It seems to me that congress must hâve had 
this in mind when it provided in sections 2 and 3 that United States 
commissioners, among other judicial officers, should adjudge wheth- 
er persons of Chinese descent, arrested under the provisions of the 
act or the acts thereby extended, were or were not lawfully within 
the United States. In statutory construction, arguments of conven- 
ience often address themselves strongly to the court. As was aptly 
sàîd by Mr. Chief Justice Marshall in U. S. v. Fisher, 2 -Cranch, 
386, "Where great inconvenance will resuit from a particular con- 
struction, that construction is to be avoided, unless the meaning of 
tfce législature is plain, in which case it must be obeyed." In the 
case of U. S. v. Wong Dep Ken; £7 Fed. 203, it appeared that a 
Chinese person had been adjudged by a United States commission- 
81 F.-36 
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er to bë unlawfully in the;United States, and the commissioner had 
made an order directing the Chinese person to be imprisoned at hard 
labor iD the state prison at San Quentin, and thereafter to be de- 
ported to China. : The case came up before Judge Ross upon the 
question whether Wong Bep Ken had the right to appeal to a dis- 
trict court under section 13 of the act of September 13, 1888 (25 
Stat. 476), and it was held by the learned judge that he had. While, 
it is true, the question involved in the case at bar did not arise, 
still the effect of the décision necessarily is to recognize the power 
of a United States commissioner to make an order of déportation; 
otherwise no right of appeal could lie from his order of déportation. 
I agrée with the spécial référée that the order of the commissioner 
that "said Wong Fock be forthwith taken before the nearest United 
States judge, that a review of thèse proceedings may be had, and 
proper order of déportation made," and the approyal thereof iu- 
dorsed by the judge for that judicial district on the order of dé- 
portation, were ail unnecessary and immaterial, and may be treated 
as mère surplusage, if the view taken by the court of the power and 
jurisdiction of the commissioner to make and issue an order for 
déportation for a violation of section 6 of the act in question is 
sound. The report and recommendation of the spécial référée and 
examiner will therefore be confirmed, the writ of habeas corpus will 
be dismissed, and the detained, Wong Fock, remanded to the cus- 
tody of the Deputy United States marshal of the territory of Ari- 
zona, to be by him deported tô China; and it is so ordered. 



In re TSU TSE MBH. 

(District Court, N. D. California. May 10, 1897.) 

No. 11,338. 

1. United States Commissionbrs — Jurisdiction under Chinese Exclusion 
Act. 

A commissioner has jurisdiction to make an order of déportation under 
section 6 of the Chinese exclusion act of May 5, 1892, and also to order 
the déportation of Chinese persons who are adjudged, under section 12 of 
the act of July 5, 1884, to hâve unlawfully entered the United States. In 
re Wong Fock, 81 Fed. 558, followed. 

8. Same— Sufficibncy of Findings. 

It is enough if the order of déportation shows that the person to be de- 
ported has been adjudged to be unlawfully within the United States, with- 
out a finding stating where he came from, as the spécification of the coun- 
try to which ne Is to be deported concludes any inquiry on that point. 

8 Same — Country to which Deported — Habeas Corpus. 

The person ordered to be deported cannot, on habeas corpus, clalm that 
he was entitled to be deported to a country other than China, as provided 
by section 2 of the act; his remedy being by appeal, if dissatisfled with the 
commissioner's findings in that respect. 

4. Same— Sufficibncy of Order of Déportation. 

The order of déportation need not explicitly refer to the spécifie aot of 
congress under which the person to be deported is adjudged to be unlaw- 
fully In the United States. 



IN EE TSU TSE MEE. 563 

5. SàMB— RlGHT TO JUET TRIAL. 

The order of déportation may be made without a Jury trial, as It Is not a 
punishment for crime. And the fact that a plea of "not guilty" is entered 
does not change the character of the proceedings. 

Wm. Hoff Oook, for petitioner. 

Bert Schlessinger, Asst. U. S. Dist. Atty. 

MORROW, District Judge. A pétition for a writ of habeas cor 
pus was sued out on behalf of Tsu Tse Mee, it being claimed that 
he is unlawfulîy imprisoned, detained, confined, and restrained of his 
liberty by a deputy United States marsbal of Texas, on board the 
steamship the City of Peking, in the city and county of San Fran- 
cisco, state and Northern district of California, preyious to his be- 
ing deported to China for an alleged violatioû, as averred in the 
pétition, of an act of congress of May 5, 1892, for having failed 
to procure a certificate of résidence as required by said act. It is 
further alleged in the pétition that the accusation that he was with- 
out a certificate of résidence was never legally heard by a judge of 
the United States, and that no légal or valid order of déportation to 
China was ever issued by any judge of the United States district 
court, or of any court whatever. The matter was referred to the 
spécial référée and examiner to ascertain the facts and report his 
opinion thereon. His report and recommendation, filed May 4, 1897, 
shows that a return was made to the writ that the United States 
marsbal held and detained Tsu Tse Mee in pursuance of an order of 
the United States commissioner for the Western district of Texas, 
at El Paso, ordering the déportation of the petitioner. This order 
of déportation was offered in évidence as part of the return. It 
was also stipulated and agreed that the petitioner in this matter is 
the person described in the order of déportation, and is the same 
person mentioned in the return made by the United States marshal. 
and, further, that he is hère under that order of déportation, and 
was about to be deported by the marshal when the writ of habeas 
corpus issued. Counsel for the petitioner demurred to the suffi- 
ciency of the order of déportation upon the grounds: (1) That the 
commissioner has no jurisdiction or authority to make such order. 
(2) That it does not appear from the order where or how the peti- 
tioner entered the United States ; and, further, that the order charges 
him with having unlawfulîy entered, and also being in, the United 
States, in violation of the acts of congress, but does not designate 
what acts, if any, hâve been violated. (3) It was further objected 
that it appears affirmatively from the order that the commissioner 
made the order of déportation upon a rdea of not guilty, which, 
under the laws and constitution of the United States, he had no 
rîght to do, because, if the party was charged upon a complaint, 
and called upon to nlead, he was entitled to a trial by jury. 

The spécial référée recommends that the demurrer be overruled, 
that judgment be entered dismissing the writ, and that the petitioner 
be remanded to the custody of the United States marshal of this dis- 
trict, to be by him deported to China in pursuance of said order of 
déportation. To this report and recommendation exceptions were 
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taken. The first ground of demurrer urged before the spécial réf- 
érée niay be dismissed with the observation that the commissioner 
has the jurisdiction and power to make an order of déportation where 
he finds that a Chinese person is unlawfully in the United States. I 
considered this question in Ee Wang Fock, 81 Fed. 558, on habeas 
corpus, with référence to an order of déportation made by a com- 
missioner for a violation of section 6 of the act of May 5, 1892, in 
an opinion handed down to-day. He also has the power of mak- 
ing an prder of déportation of Chinese persons who are adjudged, 
under section 12 of the act of July 5, 1884, to hâve unlawfully en- 
tered the United States. 

The second ground of demurrer urged is directed to the sufflciency 
of the findings of the commissioner as set out in the order of dépor- 
tation. Findings should be mère statements of the ultimate facts in 
controversy, and the légal conséquences from the facts admitted and 
proven. Mathews v. Kinsell, 41 Cal. 514; Smith v. Mohn, 87 Cal. 
489, 25 Pac. 696. In my opinion the findings set out in the order of 
déportation are sufflcient. It is enough if the order of déportation 
shows that the Chinese person has been adjudged to be unlawfully 
within the United States. It is immaterial how he unlawfully en- 
tered the United States. A finding, statïng where the Chinese per- 
son came from, while it may be proper and save any possible ques- 
tion, still is not necessary, for that part of the order of déportation 
which spécifies the country to which he is to be depprted concludes 
any inquiry on that point. Section 2 of the act of May 5, 1892, 
provides: 

"That any Chinese person or person of Chinese deseent, when convicted and 
adjudged under any of said lâws to be not lawfully entitled to be or remain in 
the United States, shall be removed from the United States to China, unless 
he or they shall make it appear to the Justice, judge, or commissioner, before 
he or they are tried, that he or they are subjects or citlzens of some other coun- 
try, in which case he or. they shall be removed from the United States to such 
country: provided, that in any case where such other country of which such 
Chinese person shall claim to be a citizen or sùbject shall demand any tax as a 
condition of the ïemoval of the such person to that country, he or slîe shall be 
removed to China" 

As the presumption is în favor of the regularity of the proceed- 
ings before the commissioner making the order of déportation, and 
that the law was complîed with, the order that he be deported to 
China is sufflcient for ail purposes. Particularly so in the absence 
of any satisfactory showing that he should be removed to some 
country other than China. The Chinese person ordered to be de- 
ported in this matter had an opportunity to make this showing be- 
fore the commissioner who adjudged him to be unlawfully within 
the United States. If dissatisfled with the findings of the commis- 
sioner in this respect, he certainly had the right to appeal to the 
district court for that district. U. S. v. Wong Dep Ken, 57 Fed. 
203. He cannot do so now by means of a writ of habeas corpus. 
It is Well settled that the writ of habeas corpus cannot be used as 
a writ of error or appeal. Ex parte Crouch, 112 U. S. 178, 5 Sup. 
Ct. 96; Wales v. Whitney, 114 U. S. 564, 5 Sup. Ct. 1050. 

The fact that the spécifie act of congress under which the peti- 
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tioner was adjudged to be unlawfully in the United States is not 
explicitly referred to in the order of déportation is also unimpor- 
tant. The brôad statement is made in the order of déportation that 
the petitioner on the 16th day of February, 1897, unlawfully en- 
tered and was in the United States in violation of the acts of con- 
gress of the United States in such case made and provided, to wit, 
the Chinese exclusion acts. From a finding recited in the order 
of déportation, viz., "That the défendant * * * is guilty of hav- 
ing unlawfully entered the United States on the 16th day of Feb- 
ruary, A. D. 1897, as charged in bill of complaint," it is plain that 
he was adjudged unlawfully in the United States, and the order 
of déportation was made under and by virtue of section 12 of the act 
of July 5, 1884 (23 Stat. 115). In the pétition to this court for a 
writ of habeas corpus it is alleged that Tsu Tse Mee was adjudged 
to be unlawfully in the United States because of his failure to ob- 
tain the certiflcate of résidence required by section 6 of the act 
of May 5, 1892; but the spécial référée, in his opinion and flndings, 
states that "the question of having a certiflcate of résidence * * * 
does not arise in this case." 

The last ground urged is that the petitioner was entitled to a 
jury trial beforè the commissioner who ordered his déportation, for 
the reason that he entered a plea of not guilty to the charge of be- 
ing unlawfully within the United States. The order of déportation 
does not inflict any punishment in the way of imprisonment, as pro- 
vided by section 4 of the act of May 5, 1892, but simply direets the 
déportation of the petitioner. The suprême court, in the case of 
Wong Wing v. U. S., 16 Sup. Ct. 977, decided that the act of May 
5, 1892, § 4, providing that a Chinese person adjudged to be not law- 
fully entitled to remain in the United States shall be imprisoned at 
hard labor for a period not exceeding one year, and thereafter re- 
moved from the United States, in effect provides for such imprison- 
ment upon the adjudication of a justice, judge, or commissioner upon 
a summary hearing, and conflicts with the constitution of the Unit- 
ed States (amendments 5 and 6), declaring that no person shall be 
held to answer for a capital or otherwise infamous crime unless 
upon présentaient or indictment of a grand jury, and that the ac- 
cused shall enjoy the right to a speedy and public trial by an im- 
partial jury. See, also, U. S. v. Wong Dep Ken, supra. But in the 
présent matter, while the petitioner was adjudged to be unlawfully 
in the country, the penalty of imprisonment was not visited upon 
him ; he was simply ordered to be deported. This, so far as appears 
from the order of déportation, was the whole purpose, scope, and 
effect of the proceedings before the commissioner. In other words, 
he was not held to answer for an infamous offense, nor was he tried 
for the commission of any offense against the laws of the United 
States. As was said in Fong Yue Ting v. U. S., 149 U. S. 698, 730, 
13 Sup. Ct. 1016, 1029: 

"The order of déportation is not a punishment for crime. It is not a banish- 
ment, in the sensé in which that word is often applied to the expulsion of a 
citizen from his country by way of punishment. It is but a method of enforcing 
the return to his own country of an alien who has not complied with the con- 
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'ditions upon the performance of which the government of the nation, actlng 
within its ççmstltutional authority, and through the proper departuaents, has de- 
termined that hjs continuingto réside hère shall dépend. He has not, there- 
fore, been deprivêd of life, liberty, or property without due process of law; and 
the provisions of the constitution sec uring the right of trial by jury, and pro- 
hibiting unreasonable searches and seizures and cruel and unusual punish- 
ments, hâve no application." 

The inquiry before the commissioner was conâned to the simple 
fact as to whether or not the petitioner, Tsu Tse Mee, was lawf ully 
within the United States. That, for the purpose of ascertaining and 
adjudging upon his status in this respect, he was not entitled to a 
jury trial, is well established. Nishimura Ekiu v. IL S., 142 U. S. 
657, 12 Sup. Ot. 336; Fong Yue Ting v. U. S., supra; in re Chow 
Goo Pooi, 25 Fed. 77; U. S. v. Wong Sing, 51 Fed. 79; U. S. v. Hing 
Quong Chow, 53 Fed. 234. The power to pass upon the right of 
aliens to enter or remain in this eountry may, constitutionally, even 
be vested in executive, officers. See cases cited above, particularlv 
Mshimura Ekiu v. U. S., 142 U. S. 657, 660, 12 Sup. Ot. 336. The 
mère fact that he entered a plea of not guilty is immaterial. It did 
not alter the real character of the proceedings before the commis- 
sioner, nor did it invest the petitioner with the privilège of a jury 
trial. At best, it can be considered but a mère irregularity, and 
simply tended to raise the issue to be heard and determined by the 
commissioner. The proceedings before him were, it is true, a trial; 
but they were not, and the law did not intend that they should be, 
a jury trial. I hâve carefully read the authorities cited by counsel 
for the petitioner, and flnd nothing inconsistent with the views here- 
in announced. For thèse reasons, briefly stated, therefore, the ex- 
ceptions to the report and recommendation of the spécial référée 
will be overruled, the report and recommendation adopted and con- 
flrmed, in so far as it overrules the demurrer to the return to the 
writ. As I understand that the petitioner desires to traverse the 
return to the writ, I will give him flve days in which to do so, and 
let the matter be re-referred to the spécial examiner for further ac- 
tion thereon. 



UNITED STATES v. GLASENER. 

(District Court, S. D. California. May 10, 1897.) 

No. 953. 

FORGERY — NOTARY POBLIC — FAME JURAT TO APFIDAVIT. 

The making by a notary public of a jurât or certiflcate, containing false 
statements, to an affldavit in support of a pension claim, does not constitute 
an offense under Rev. St. § 5421, providing for the punishment of "every 
person who falsely makes, alters, forges or counterfeits * * * any deed, 
power of attorney, order, certiflcate, receipt or other writing for the purpose 
of obtaining or receiving, or enabling any other person, directly or indirectly, 
to obtain or receive from the United States, or any of their officers or agents, 
any sum of money * * *"; the offense deflned by said section being the 
false making or forgery of the writings enumerated. 
Criminal Law— False Affidavit for Pension — What Constitutes Affi- 
davit. 

An affldavit, within the meaning of Rev. St. § 4746, which provides for the 
punishment of "every person who knowingly or wilfully in any wise pro- 
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cures the making or présentation of any false or fraudulent affldavît con- 
ceming a claim for pension, * * *" Includes only the statements or décla- 
rations which purport to hâve been made under oath, and subscribed by the 
afflant; and the faet that the jurât of the notary attached contains false 
statements does not render it a "false affidavit" 

George J. Denis, U. S. Atty. 
M. W. Conkling, for défendant. 

WELLBORN, District Judge. The indictment contains two counts. 
The first count allèges that the défendant, as a notary public, falsely 
made a certain jurât and certificate to a certain affidavit, to the 
effect that the afflant, one Henry Brechtel, had sworn and subscribed 
said affidavit before him, the défendant, as such notary public, and 
that he had read said affidavit to said Brechtel, and made him ac- 
quainted with the contents thereof, before its exécution, and that 
said jurât and certificate were false, in this: that the said Brechtel 
never did personally appear before the défendant, and swear or sub- 
scribe to said pretended affidavit, and that défendant never did read 
said pretended affidavit to said Brechtel, or make him acquainted with 
the contents thereof, and that said affidavit or writing was made in 
support of a certain claim of one Francis Geis, for a pension, then 
pending before the commissioner of pensions. 

Said count is framed under section 5421 of the Revised Statutes 
of the United States, which, so far as is material hère, provides that: 

"Every person who falsely makes, alters, forges or counterfeits, or causes or 
procures to be falsely made, altered, forged or counterfeited, • * » any 
deed, power of attorney, order, certificate, receipt, or other writing, for the pur- 
pose of obtaining or receiving, or enabling any other person, either directly or 
indirectly, to obtain or receive from the United States, or any of their officers 
or agents, any sum of money, • • *" shall be punished as prescribed in the 
section. 

The cases, so far as mv investigation extends, with one exception, — 
U. S. v. Hartman, 65 Fed. 490,— uniformly hold that the first part 
(which I hâve quoted) of section 5421 refers only to the false mak- 
ing — that is, forgery — of the writings therein enumerated. The cases 
so holding are numerously cited in U. S. v. Moore, 60 Fed. 738, which 
is the latest décision in line with the gênerai current of authorities. 
To what is there said I may add that in California the forgery stat- 
ute (section 470, Pen. Code) uses, in defining the offense, precisely the 
same words as those employed in section 5421, Rev. St. U. S., namely, 
that "every person who * * * falsely makes, alters, forges or coun- 
terfeits," etc.; while the making of an officiai certificate containing 
statements known to be untrue is made a distinct offense by section 
167 of said Pénal Code, which is as follows: "Every public officer 
authorized by law to make or give any certificate or other writing, 
who makes and delivers as true any such certificate or writing con- 
taining statements which he knows to be false, is guilty of a mis- 
demeanor." Counsel for défendant states, in his brief, that the same 
is true in Wisconsin, Iowa, Alabama, Illinois, Mississippi, Missouri, 
and Texas. While I hâve not had an opportunity, by personal ex- 
amination, to verify this statement, I am satisfied it is correct. 

In the case at bar, forgery is not predicated of the notarial certifi- 
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cate made by the défendant, but ri is simply charged that eaîd cer- 
tificate contains falae statements. The making of such a certificate 
is not, m my opinion, within the provisions of said section 5421. 

The second count allèges that the défendant knowingly and will- 
fully procured the présentation to the United States commissioner of 
pensions of a certain false, forged, and counterfeited affldavit, in sup- 
port of and concerning a claim of one Francis Geis for a pension from 
the United States. The affldavit and its alleged falsity, which are 
set forth in full in said count, are the same as described in the first 
count. The second count is drawn under section 4746 of the Re- 
vised Statutes of the United States, which provides, among other 
things, that "every person who knowingly or wilfully in any wise pro- 
cures the making or présentation of any false or fraudulent affldavit 
concerning a claim for pension, or payment thereof, or pertaining to 
any other matter within the jurisdiction of the commissioner of pen- 
sions, * * * shall be punished" as prescribed in the section. It 
will be observed that the words employed in this section to designate 
the instrument denounced are very différent from those used, for the 
same purpose, in section 5421, which, as I hâve hereinbefore held, ap- 
plies only to forged instruments, the phraseology of the latter section 
being, "Every person who falsely makes, alters, forges, counterfeits," 
etc. Of this latter statute it was said, in U. S. v. Moore, supra, "It 
punishes one who falsely makes an affldavit, and not one who makes 
a false affldavit." Pursuing the same Une of thought, the court, in 
U. S. v. Cameron (Dak.) 13 N. W. 565, say : ; 

"To falsely make an affldavit ls one thlng; to make a false affldavit is another. 
A person may falsely make an affldavit every sentence of -which may be true 
in fact; or ne may aetually make an affldavit every sentence of which shall 
be false. It ls the false making which the statute makes an offense, and this is 
forgery, as described in ail the elementary books." 

Section 4746 refers, not to the falsely making of an affldavit, but to 
the making of a false affldavit, and would seem, therefore, to punish 
subornation of perjury, or the présentation of an affldavit in which 
perjury was committed. See U. S. v. Kuentsler, 74 Fed. 220. "Affl- 
davit" is defined by Webster tô be "a sworn statement in writing." 
Technically considered, the word is, doubtless, broad enough to include 
the jurât or certificate of the offlcer before whom the oath is taken. 
In common acceptation, hoWever, as indicated by the above définition, 
it has a morë restricted meaning, and refers to those statements 
sworn to and subscribed by the afflant, but does not include the 
notarial certificate. In the case at bar, the certificate made by the 
défendant, as a notary public, furnishes a fair illustration of what 
is ordinarily meant by "an affldavit," andis as follows: "Sworn to and 
subscribed before me this day, by the above-named amants; and I 
certify that I read said affldavit to said afflant," etc. Hère "affldavit" 
manifestly refers to the déclarations or statements which purport to 
hâve been made under oath, and subscribed by the afflant. Such, I 
think, is the meaning of the Word in said section 4746. I am con- 
firmée in this opinion by an examination of the statute in which were 
originally enacted the provisions of said section. This was the act 
of congress, entitled "An act tô revise, consolidate, and amend the laws 
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relating to pensions," approved March 3, 1873 (17 Stat. 567). Said 
section 4746 is section 33 of said act of congress. The preceding sec- 
tion (32) of said act provides, among other things, that the attorney of 
pensioner, before receiving the pension money, shall take and sub- 
scribe an oath that he has no interest in said money, and does not be- 
lieve that the pensioner has disposed of the same to any other person, 
and that any person who shall falsely take said oath shall be guilty of 
perjury. Then follow, in section 33, the provisions of section» 4746, 
Rev. St., denouncing it as a crime to procure the making or présenta- 
tion of any false affldavit. In other words, section 32 is a perjury 
statute, and punishes the person who makes the false affldavit de- 
scribed, while section 33 punishes the suborner who procures the false 
affldavit to be made or presented. 

Another objection urged to the second count, is its failure to allège 
that said affldavit was presented in support of a claim then pending. 
This objection also seems to be well taken. IL S. v. Kessel, 62 Fed. 
59. Demurrer sustained. 



BOWERS v. PACIFIC COAST DRBDGING & RECLAMATION 00. et al. 

(Circuit Court, N. D. Oallfomia. June 7, 1897.) 

t. Patents— Pbeliminaby Injunction— -Prior Adjudication. 

A preliminary injunction will be granted upon a patent wliich has been 
repeatedly sustained, after long, arduous, and expensive litigation, if in- 
fringement is shown, unless défendants produee new évidence of invalidity 
of sueh a conclusive character that, if introduced in the former cases, it 
would probably hâve led to a différent conclusion. The burden of estab- 
lishing this rests on the défendant, and every reasonable doubt will be re- 
splved against him. 

2. Same— Dredging Machines. 

The Bowers patent, No. 318,859, for a dredging machine, held valid and 
mfringed, on motion for preliminary injunction. 

This was a bill in equity for infringement of letters patent No. 318,- 
859 and No. 318,860. Motion for a preliminary injunction. 

John H. Miller, for complainant. 
R. Percy Wright, for défendants. 

MORROW, Circuit Judge. This is a bill in equity brought by A. B. 
Bowers against the Pacific Coast Dredging & Réclamation Company 
and John Hackett, to restrain the défendants, their agents and em- 
ployés, from infringing United States letters patent No. 318,859 and 
No. 318,860, granted in 1885 to the complainant, Alphonzo B. Bowers, 
for certain inventions, respectively, in a dredging machine, and in 
the art of dredging. It is objected on the part of the défendants 
that complainant's patents, alleged to hâve been infringed, hâve been 
anticipated by prior devices, and évidence in support of that conten- 
tion has been introduced. The motion is directed chiefly to letters 
patent No. 318,859, which will be found fully and clearly described in 
the opinion of Judge McKenna in the case of Bowers v. Von Schmidt, 
63 Fed. 572. The complainant, in his affldavit for a preliminary in- 
junction, déposes, among other things, that a certain dredging ma- 
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chine operated by the défendants is "a direct and palpable infringe- 
ment upon claims 2, 9, 11, 12, 16, 22, and 26 of letters patent No. 
318,859, sued on in this case." The motion is, however, directed 
specifically against the infringement of claim 16, which is as f ollows : 

"A dredge boat and oscillating section of a conduit discharge flexibly joined 
to a nonoscillating section, to allow said boat to feed forward, and said oscil- 
lating section to swing upon the flexible joint Connecting said oscillating and 
nonoscillating sections." 

The validity of letters patent No. 318,859 has been heretofore 
adjudicated upon. Bowers v. Von Schmidt, 63 Fed. 572, affirmed, 
on appeal, 25 C. 0. A. 323, 80 Ped. 121; Bowers Dredging Co. v. New 
York Dredging Co., 77 Fed. 980. The rule of law which applies to the 
issuance of a preliminary injunction where the validity of a patent has 
been repeatedly sustained by prior adjudications, and especially after a 
long, arduous, and expensive litigation, is that the only question open 
in a subséquent suit against another défendant is that of infringement. 
The considération of other défenses is postponed to the final hearing. 
Edison Electric Light Co. v. Beacon Vacuum Pump & Electiïcal Co., 
54 Fed. 678, and cases there cited. The only exception to this gên- 
erai rule appears to be where the new évidence is of such conclusive 
character that, if it had been introduced in the former case, it prob- 
ably would hâve led to a différent conclusion. But the burden of es- 
tablishing this rests on the défendant, and every reasonable doubt 
must be resolved against him. Edison Electric Light Co. v. Beacon 
Vacuum Pump & Electrical Co., supra, and cases there cited. See, 
also, Edison Electric Light Co. v. Electric Manuf'g Co., 57 Fed. 616, 
affirmed, on appeal, 10 C. C. A. 106, 61 Fed. 834. The same rule has 
been followed in this circuit. Norton v. Can Co., 57 Fed. 929 ; Earl 
v. Southern Pac. Co., 75 Fed. 609. 

Such being the rule on motions for preliminary injunctions, we next 
inquire whether the évidence produced by the défendants is sufflcient 
to corne within the exception. The new évidence upon which the de- 
fendants rely is, substantially, that certain prior patents now offered 
in évidence either anticipate the Bowers patents, or so far modify 
them by construction that there is no infringement on the part of the 
défendants. The chief devices which, it is claimed, anticipate the 
Bowers patents, are: (1) The English patent of Schwartzkopff, No. 
350, of 1856; (2) the English patent of Bodmer, No. 907, of 1858; and 
the American patent of Atkinson, No. 38,544, of 1863. It is contend- 
ed that they anticipate the Bowers patents, and particularly claim 
16 of patent No. 318,859, heretofore deseribed. The évidence pro- 
duced to support this contention does not convince me that the de- 
vices claimed to hâve been anticipatory of complainant's patents 
were, in fact, such. It would serve no useful purpose to enter into a 
minute discussion upon the subject. The time of the court wîll not 
permit, and it can be reserved just as well until the case is determined 
upon a complète and final hearing. The burden of proof is upon 
the défendants to establish the fact of anticipation beyond a reason- 
able doubt. 

As was well said by Judge Jenkins in Electric "Manufg Co. v. 
Edison Electric Light Co., 10 C. C. A. 106, 61 Fed. 834: 
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"When the patent has been strenuously contested, and its validity determined 
by a compétent tribunal, we think a strong presumptlon arlses in favor of the 
patent, whieh imposes upon the contestant the burden of attack. Of course, 
such prior adjudication does not conclude the question of right, even as to the 
défenses passed upon, except as between the parties and privies. Such a judg- 
ment is not within the principle of res adjuddcata. It ls effective, however, to 
impress upon the patent such additional presumption of validity that demands 
of a contestant a quantum and force of évidence, beyond that passed upon in 
prior adjudication, sufficient to convlnce the court of the probability that, had 
such further évidence been presented and considered upon the former hearing, 
a différent resuit vrould haye been reached. In other words, in such a case the 
patentée may rightfully rest upon hls patented right, conflrmed to him by solemn 
adjudication of a compétent judicial tribunal. He who attacks that right must 
overcome the légal presumption of right In the patentée." 

With respect to the défense of anticipation, the same learned judge 
said: 

"In the considération of such new défense of anticipation, regard should be 
had to the rule that such a défense is an affirmative one; that the burden of 
proof is upon him who asserts it; and that the grarxt of letters patent is prima 
facie évidence that the patentée is the first inventer of the device described 
therein, and of its novelty. Coffln v. Ogden, 18 Wall. 120; Smith v. Vulcanite 
Co., 93 U. S. 486; Lehnbeuter v. Holthaus, 105 U. S. 94; Cantrell v. Wallick. 
117 U. S. 689, 6 Sup. Ot. 970; Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ct. 
443, 450. The propriety of this rule is enforced by the considération that an 
adjudication in the case of a patent is not only a judgment inter partes, buï 
is a judicial construction of a grant by the government, and, in a broad sensé, 
deals with and détermines the rights of the public. A patent is sui generis. 
By it, the public, through its authorized représentatives, grants a monopoly 
for a term of years, in considération of the surrender of the invention to pub- 
lie use upon expiration of the term. When, upon judicial contest, a compétent 
court has sanctioned the grant, and determined the right thereunder, the 
monopoly thereby granted ought not to be permitted to be invaded except upon 
a clear showing that the décision invoked in its favor was wrong. It is true 
that the prior adjudication does not deal with the supposed new défense, and 
does not affect the merits of that défense upon final hearing; but the fact that 
Jt was not presented, especially where the existence of the claim was known to 
and considered by counsel, is a circumstance to be considered by the court In 
passing judgment upon, the merits upon the hearing for an interlocutory in- 
junction." 

This reasoning is persuasive upon the court, with référence to the 
application of complainant for a preliminary injunction to protect 
his rights under his patents. I am not satisfied beyond a reasonable 
doubt, from the évidence thus far presented, that the various devices 
produced by défendants were, in fact, anticipatory of complainant's 
patents, and the fact that thèse devices were not called to the atten- 
tion of the court in the Von Schmidt Case, for the reason, as stated, 
that in that controversy each party claimed to be the first inventor, 
is not, in my judgment, sufficient to justify this court in determining, 
at this stage of the proceedings, that the Bowers patents hâve been 
anticipated. It may be that, upon a full and final hearing upon the 
merits, the défendants will be able to satisfactorily explain and es- 
tablish the anticipation of some of the devices for dredging introduced 
by them; but for the présent purpose, upon this application for a 
preliminary injunction, I must yield to the convincing authority of 
the repeated adjudications upholding the validity of the Bowers pat- 
ents involved in this suit. The letters patent were issued in 1885. 
His rights, under thèse patents, are therefore fast running, and will 
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soon expire. Manifestly, it is of the highest importance, after so 
much litigation, and when the adjudications hâve thus far been ail 
in favor of the validity of the patents, that complainant's rights there- 
under should be fully and effectually protected from further infringe- 
ment. This can only be done by granting the injûnction prayed for. 

It is further objected that the Bowers patent is void, because it was 
issued on a renewal application, and was made to contain claims 
which were not allowed originally. The same point, however, was 
passed upon in the Von Schmidt Case, adversely to the contention. 

That the défendants hâve infringed is satisfactorily established by 
the affidavits, and I so find. With référence to the use, by the de- 
fendants, of the dredging boat called the "Oakland," the same dredger 
was ihvoived in the case of Bowers Dredging Oo. v. New York Dredg- 
ing Co., supra; and Judge Hanford, in granting the motion for a pre- 
liminary injûnction, said, with respect to the infringing opérations of 
the dredger Oakland: 

"The circuit court of appeals gave to the Bowers patent a broad construction, 
and held, machinery constructed according to the spécifications of the Von 
Schmidt patents to be infringements. In comparing the différent machines, it 
is very diffleult forme to flnd infringements in the Von Schmidt machine, and 
not in the dredger Oakland." 

, The motion for a preliminary injûnction will be granted, upon the 
complainant's giving a bond in the sum of $10,000; and it is so or- 
dered. 



WESTERN ELECTRIC CO. v. WESTERN TELEPHONE CONSTRUCTION 

CO. et al. 

(Circuit Court, N. D. Illinois. February 10, 1897.) 

PATKNT8 — NoVELTY AND INVENTION— TELEPHONE SwiTCHES. 

The Watson patent, No. 270,522, for an improvement in téléphone switches, 
Is void as to ail its claims, in view of the prior state of the art, as lnvolving 
only clever mechanical expédients in arranging a subscriber's outfit. 

This was a suit in equity by the Western Electric Company against 
the Western Téléphone Construction Company, James E. Keelyn, 
Madison B. Kennedy, and Isador Baumgartl, for alleged infringement 
of a patent for an improved téléphone switch. On flnal hearing. 

F. P. Fish and Barton & Brown, for complainant. 
Stanley S. Stout, for défendants. 

SHOWALTER, Circuit Judge. The complainant sues for the in- 
fringement of letters patent of the United States, No. 270,522, issued 
January 9, 1883, to the American Bell Téléphone Company, assignée 
of the applicant, one Thomas A. Watson. As stated in the spécifi- 
cation, the subject-matter of the invention is "An Improvement in 
Téléphone Switches." I quote further from the spécification: 

"The invention consista in the use of a single lever in connection with a télé- 
phone and a call circuit and proper contact points, In such manner that a rnove- 
ment of the lever in one direction disconnects the call circuit from the main Une, 
brings in the hand téléphone and secondary circuit of the transmitter, and at th» 
same tune complètes the primary local circuit of the transmitter, while a move- 
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ment of the lever in the other direction cuts out the hand téléphone and sec- 
ondary circuit of the transmitter, and restores the call circuit. The invention 
eonsists further in making the lever operative as a switch, as aforesaid, in the 
form of a hook supporting the hand téléphone, and combining therewith a spring, 
in such manner that taking the hand téléphone from the hook causes the lever 
automatically to disconnect the call circuit, bring in the hand téléphone, and 
secondary circuit of the transmitter, and complète the local primary circuit; 
while hanging the hand téléphone upon the hook causes the lever to automatically 
eut out the hand téléphone and secondary circuit of the transmitter, and restore 
the call circuit." 

The patent contains eight claims, and it is insisted that each claim 
is valid, and has been infringed. The fourth claim is as f ollows : 

"In combination with a magneto-generator, a main line téléphone circuit and 
a shunt circuit passing through the magnéto generator, the push button, U, to 
break the shunt circuit, substantially as described." 

As shown by the spécification and diagrams, when a signal call is 
sent to the office of a subscriber, the current passing over the main 
line, coming to the stud, t, in the instrument, passes around the mag- 
neto-generator through the contact point, T. When a subscriber de- 
sires to signal, he breaks the contact at T, by means of a push but- 
ton, and the current is then sent through the call circuit by means 
of the magneto-generator, its coils being then in Une. If the gen- 
erator were operated without breaking the contact at T, I suppose 
there would be a short circuit around the magneto-generator from 
the point T, through the coils of the magneto-generator to t, thence, 
by wire w 1B to T. By pressing the push button, U, the current gen- 
erated by the magneto-generator is necessarily sent through the line. 
The function of the press button, U, is thus to bring the coils of the 
magneto-generator into line when the subscriber desires to signal a 
distant station, and to leave thèse coils out of line, and so get rid 
of the résistance which would otherwise be offered by them when a sig- 
nal is sent to his office. The expédient hère shown, as I understand 
from the évidence, is common and well known to electricians. In the 
patent, for instance, to T. A. Edison, No. 203,017, the secondary coil 
is short circuited when the instrument at the subscriber's office is 
in condition to receive a signal. If this long coil were left in cir- 
cuit, the résistance would be too great. It is therefore shut out of 
the circuit when the instrument is not in use, and is in condition 
for receiving a signal. The movement of the handle, S, away from 
the point 2, where it ordinarily rests, breaks the short circuit in the 
Edison patent, and brings the secondary coil into line. In that pat- 
ent the secondary coil, acted on inductively by the primary coil, is 
used in the place of a magneto-generator. By throwing the handle, 
S, to the contact point, 3, a subscriber gives the signal when he wants 
to communicate with a distant station. The breaking of the short 
circuit, when the magneto-generator is to be used in the patent in 
suit, is accomplished substantially in the same way in the Edison 
patent, and the same purpose is in view in both cases, namely, to keep 
the long wires of the magneto-generator in the one case, and of the 
secondary coil in the other, out of the circuit, in order to get rid of 
the increased résistance. 
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In view of the évidence hère, and of the patents introduced, ï see 
no novelty in the combination of the fourth claim ; nor, for substan- 
tially the same reasons, is there any novelty in the fifth claim. I 
may add, also, as respects the fifth claim, that it is rather an ag- 
gregation than a patentable combination. The push button, in con- 
nection with the call circuit, serves to bring into line and shut out 
of line the magneto-generator; but the switch lever and its contacts 
serve to combine the three circuits, — the call circuit, the local cir- 
cuit, and the téléphone circuit; that is, to break the call circuit, and 
put it out of use, when the other two circuits are in use. Thèse three 
circuits are made and broken by means of the switch lever, but the 
push button has nothing to do with the opération of that lever. No 
modified resuit follows from any combination of the push button in 
the call circuit with the switch lever. When the subscriber wishes 
to give a signal at a distant station, he does not touch the switch lever 
or hbok; nor, when a signal is sent to him from a distant station, 
is the switch lever or hook in that opération manipulated in any way 
at either station. The switch lever, so far as the signal or call cir- 
cuit is concerned, is simply part of the circuit. That circuit could 
be used merely for signaling purposes independently of the rest of 
the machine. For that purpose, the switch lever or hook has no 
function whatever, as already said, except as a mère part of the 
circuit. The function of the shunt circuit, push button, and mag- 
neto-generator is limited to the call circuit, and the hook or switch 
lever serves no function as a hook or switch lever in connection with 
the push-button, the magneto-generator, and the shunt circuit. The 
claim, therefore, joining the switch lever with its contact points 
(whereby, aceording to the position of the switch lever, it complètes 
either the call circuit or the téléphone circuit), with the magneto- 
generator, the shunt circuit, and the push button in the call circuit, 
is an aggregation, rather than a patentable combination. But, at 
ail events, my opinion is that there is no novelty in either the fourth 
or the fifth claim, in view of the évidence shown in the record. 

The first claim is in words following: 

"In combination with sui table contact points and springs electrically con- 
nectée! with the call circuit and the primàry and secondary circuits of the trans- 
mitter, the latter circuit mcluding the hand téléphone, a lever electrically con- 
nected with the main line in a téléphone circuit, substantially as described, to 
bring in the hand téléphone and transmitter, and break the call circuit, or to 
eut out the hand téléphone or transmitter, and establish the call circuit, aceord- 
ing as the lever is moved in one direction or the other." 

The second and third claims show, in addition to what is set forth 
in the first, the hook and the spring by which it is thrown up when 
relieved of the weight of the hand téléphone. The sixth, seventh, and 
eighth claims are apparently coyered by the first, second, and third. 

On the showing of the drawings and spécification, when a sub- 
scriber is not using his téléphone, it hangs on a movable hook, which 
is the end of the lever. The hook then rests in such a position that 
the call circuit is complète. By removing the weight of the télé- 
phone from the hook, a spring throws the hook up, and, by means of 
two contact points, two electrical circuits are established,— one, the 
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local, and the other, the circuit to line. The function of the local 
circuit is to create the electrical current in the téléphone circuit by 
induction, This spécial use of a local current, in connection with a 
transmitter, for inducing the current in the main line, is not of it- 
self claimed in this patent. The patentée Watson was not the in- 
venter of the same. What he does in the patent in suit is to utilize 
thèse two currents in connection with the call circuit. Prior to the 
times when a separate transmitter was made use of , the téléphone 
was used both as a receiver and as a transmitter, and, instead of 
the three circuits, there was only the call circuit and the téléphone 
circuit While the art was in this condition, patent No. 209,592 was 
issued to the same T. A. Watson, and patent No. 215,837 to one Hil- 
borne L. Eoosevelt. In the last-named patent there was a spring, S, 
âxed horizontally, with one end swinging between two contact points. 
On a hook attached to this spring the téléphone was suspended. ïts 
weight kept the end of the spring on the lower contact point When 
it was taken up for use, the end of the spring, being relieved of its 
weight, passed to the other contact point, and the call circuit was 
completed. The signal being given, and the weight of the télé- 
phone at the remote station being then taken from the spring, the 
call circuit was broken, and the téléphone circuit was established. 
Instead of the spring, S, a lever pivoted at the fulcrum and with a 
coiled spring, to antagonize the weight of the téléphone, might hâve 
been made use of in such a way that, when the téléphone was hung 
up, one end of suçh lever would be pulled down to the contact point, 
A, and, when the téléphone was taken down for use, the spring would 
throw the lever end away from the contact point A to the contact 
point B. It may also be suggested, in connection with the device of 
the Eoosevelt patent, that either the line for the call circuit, or that 
for the téléphone circuit, might, by means of a local circuit, hâve 
been supplied with current by induction, and two contacts above or 
two below might hâve been made use of in connection with the lever 
already suggested to break and complète thèse circuits as required. 
In other words, the patent to Eoosevelt shows a switch, S, swinging 
between contact points, whëreby the subscriber himself, by taking up 
the téléphone for use, unconsciously causes said switch to leave one 
contact point, and pass to another. For this switch, S, as suggested, 
a lever might hâve been substituted, and another contact point might 
hâve been added. The idea of using the weight of the téléphone to 
keep the instrument in readiness for a signal, and of making ail 
necessary connections, by simply taking down the téléphone for use 
in answer to the signal, is found in the Eoosevelt patent. 

In patent No. 209,592, a lever was suspended vertically on a pivot, 
with its lower end swinging between two contact points. From its 
upper end horizontal arms were extended, and between thèse the 
téléphone, when not in use, was hung. The weight of the téléphone 
kept the lower end of the lever in connection with the contact point, 
whereby the call circuit to the subscriber's office was completed when 
the téléphone at a distant station was taken down. When the télé- 
phone at the subscriber's office was lifted from its position for use, 
the lower half of the lever, by means of a spring, was thrown towards 
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the other contact point; and, by that means, firat a signal was made 
at the distant station, and then, the téléphone being also taken down 
at the latter station, the téléphone circuit was established. In the 
patent in suit a separate transmitter, involving a local circuit, in 
connection with a téléphone circuit, is made use of. Instead of the 
two contact points of patent No. 209,592, three contact points are 
required; and when the lever swings from the call circuit, by means 
of the two contact points, both the local circuit and the transmitter 
circuit are completed. The witness Bain has made a diagram in con- 
nection with Fig. 3 of the patent No. 209,592, whereby he has ad- 
ded the two contact points, and has arrangea the three circuits, in- 
cluding the magneto-generator with its push button in the call cir- 
cuit 




It is said on behalf of complainant that the ends of the wires of 
the secondary coil of the transmitter were left in the air. It is ob- 
vious that by bringing thèse two wires down below the téléphone 
in that figure, cutting the téléphone wire, and inserting their ends, 
the secondary coil of the transmitter is brought into line with the 
téléphone; and, in my judgment, Fig. 3, as amended by the witness 
Bain, shows ail of the éléments of claim 1 of the patent. 

In view of the state of the art, as indicated in this record, and which 
I deem it needless to further enlarge upon, my judgment is that there 
is no novelty or invention in any one of the eight claims; nothing 
more than the use of élever mechanical expédients in arranging a 
subscriber's outfit, The bill is therefore dismissed for want of equity. 
81 F.-S7 
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THE JOSEPH B. THOMAS. 

JBNSEN v. THE JOSEPH B. THOMAS. 

(District Court, N. D. Califomia. April 26, 1897.) 

1. Evidence— Presumptions— Failure to Call Witnbss. 

Failure of défendant to call as wltnesses employés, who, as shown by 
other évidence, may probably hâve committed an act of négligence re- 
sulting in the injury complained of, raises a presumption that their testi- 
mony, lf produced, would be unfavorable. 

S. Négligence— Personal Injuries — Proximate or Efficient Cause. 

It is no défense to an action for a négligent injury that the négligence 
of a third person, or an inévitable accident, or an lnanimate thlng, con- 
tributed to the injury, if the prior négligence of the défendant was the 
efficient cause of the injury. 

8. Same — Master and Servant. 

An employer is liable for the concurring négligence of himself and a fel- 
low servant of the injured employé to the same extent as if the Injury had 
been caused entirely by his own négligence. This rule prevails in admiralty 
as well as at common law. 

4 Shipping— Injury to Stevedore — Liability of Vessel. 

The owners of a vessel owe a Personal duty to the members of a steve- 
dore's gang to provide reasonable security against dangers to life or limb. 

5. Same. 

The placing by one of the crew of an empty water keg upon the loose 
hatch covers at the side of the hatch, to dry after painting, In a position 
where an accidentai shock or jarring of the covers may tip it into the hatch 
while stevedores are working in the hold, is such négligence as renders the 
vessel liable for injury so caused to a stevedore. 

6. Négligence— Personal Injuries— Presumption from Occurrence of Acci- 

dent. 

The occurrence of an Injury may itself, in connection with other circum- 
stances, sufficiently show négligence to justify a judgment for damages, 
when the thing causing the injury is under the management of défendant, 
and the accident is such as, In the ordlnary course of things, does not hap- 
pen lf ordinary care is used by those having the management. 

Libel in rem to recover $10,000 as damages for personal injuries 
alleged to hâve been sustained in conséquence of the négligence 
of the master of the vessel, and of those intrusted by the owners of 
said vessel with its care and management. 

Frank P. Prichard and Walter G. Holmes, for libelant 
Andros & Frank, for claimants. 

MOBKOW, District Judge. This is a libel in rem against the ship 
Joseph B. Thomas to recover the sum of $10,000 as damages for per- 
sonal injuries alleged to hâve been sustained in conséquence of the 
négligence of the master of the vessel, and of those intrusted by the 
owners of said vessel with its care and management. The libelant 
was one of a gang of stevedores engagea in loading the ship Joseph B. 
Thomas at the port of Philadelphia, and was injured on the after- 
noon of April 11, 1892, while at work in the lower hold of the ves- 
sel, under the forward hatch. The gang of stevedores, including the 
foreman, consisted of 14 men. They had beenengaged in loading 
case oil. At the time of the accident most of the men, including the 
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libelant, were at work in the lower hold, under or near the forward 
hatch, engaged for the most part in tearing up a stage which had 
been put up in the hold in order to render the work of loading more 
easy. The testimony indicates that 9 of the gang of 14 men were 
located in the place just referred to; that the foreman and 2 other 
men were in the between-decks, at the forward hatch; that the bur- 
den tender was at the main hatch, some 50 feet away; and that 
the engineer was on the wharf. The hatch covers, consisting of 
three pièces, had been taken off that morning, presumably by the 
stevedore's gang, although it does not appear which of the men per- 
formed that service. They were piled one on top of the other, for- 
ward of the forward hatch on the main deck, and, so far as the 
évidence discloses, were piled in the usual and proper manner. It 
is true that the second mate, who testifled on behalf of the claim- 
ants, stated that he noticed that day that the hatch covers were 
improperly piled up, but I am unable to accept this testimony, un- 
corroborated by any other witness, as I seriously doubt the credibility 
of the testimony of the second mate in other material respects. 
Thèse hatch covers were somewhat curved. The hatch combings 
were about 9 or 10 inches high, and the covers, piled one on top of the 
other, were nearly flush with the hatch combings. A keg belonging 
to the ship, which had been freshly painted, was placed by some one 
on thèse hatch covers to dry. This keg was knocked over intothe 
hatchway, and, in its fall, struck the libelant on the head, inflicting 
some very severe injuries. Before referring to the testimony on 
both sides as to the manner and the cause of libelant's injuries, it is 
proper to say that no question of contributory négligence is raised 
in the case. The libelant was in the lower hold, under the forward 
hatch, where he had a right to be, and was then in the discharge 
of his duties as one of the gang of stevedores. The libelant contends 
that he was injured by reason of the négligence of those then in 
charge of the vessel in plaeing the keg on the hatch covers at too 
close proximity to the hatchway, into which, if accidentally jarred or 
moved, it was liable to roll or fall, to the danger of those of the 
stevedore's gang who were working below under the hatchway. It is 
further claimed in this connection that the keg was knocked over by 
. some one connected with the vessel, while hastening to assist the 
second mate to climb up out of the forward hatch from the between- 
decks to the main deck. On the other hand, the claimants contend 
that the person who knocked the keg over was one of the stevedore's 
gang, and a fellow servant of the libelant, and that, therefore, the 
vessel is not responsible in law for any injuries sustained to the 
libelant thereby. The testimonv is irreconcilably conflicting. In 
this connection the évidence of two witnesses, not connected with the 
ship nor with the stevedore's gang, who happened casually to be on 
board the vessel at the time the libelant was injured, is of great im- 
portance in enabling the court to arrive substantially at the real state 
of facts. Thèse two witnesses, so far as the évidence discloses, 
appear to be disinterested. It may also be observed at the outset 
that the testimony of the libelant himself is of little value in deter- 
mining how and through whose fault the injury arose. Ali that 
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he knows about tlie accident is that he was at work in the lower 
hold, under the fore hatohway, when a keg fell and struck him on the 
head, rendering him unconscioua. The testimony of the two wit- 
nesses just referred to is as follows: John F. Fitzgerald testified: 
That he was employed along the wharf by the Pennsylvania Kail- 
road Company. That on the llth of April, 1892, he went on board 
the ship Joseph B. Thomas. That he went on board with a young 
man who desired to obtain a pièce of rope. That at the time of 
the accident he was standing right over the hatch. That "the mate 
was between-decks, and he started to corne up to get on the main 
deck. Mr. O'Donnell was helping him up, to get up on the main 
deck. A young fellow on the ship started to run around to help 
the mate to get him up on the main deck, and he tread on that 
hatch, and that hatch upset the barrel, and the baxrel fell down 
in the hold. It wasn't a barrel. It was a keg." That the keg 
was standing "right on the corner of the hatch. The hatches were 
taken off, and then put one on top of the other, and the keg set over; 
and, when you tread on that corner of the hatch, that turned the 
keg over, and it rolled down the hatch before anybody could get hold 
of it." He stated that the person who trod on the hatch was "a 
young man belonging to the ship." On cross-examination he ré- 
affirma ed sevèral times the answer that it was a young man belonging 
to the ship who stepped on the hatch covers, and that he had seen 
him several times before that on deck, having had, previously, occasion 
to go on board the vessel. He frankly admitted, however, that he 
did not know the young man's name, and he did not know in what 
capacity he was employed on board the vessel. He did not know 
"whether he lived there or not. Sometimes they live ashore. Some- 
times they sleep aboard and eat ashore." William B. Gray, the per- 
son who accompanied the witness Fitzgerald on board the vessel, and 
was présent when the accident occurred, testified : 

"I went aboard for a pièce of rope. I asked Mr. O'Donnell, the boss of the 
stevedores, and he said he hadn't any, and called to the mate. The mate' said 
he would get me a pièce. The mate was about climMng up the forward 
stanchion of the ship to the main deck. The hatching was laying there (that 
is, the covering of the hatch was laying forward of the hatch), and the cask 
sitting on the covering of the hatch; and, as the mate came up to get hold of 
the combings, Mr. O'Donnell gave him a lift, and one of the men helping him • 
there (I supposed him to be a sailor) tread on the end of the hatch, and threw 
the cask up in the air, and lt went down in the hold. Mr. O'Donnell was help- 
ing the mate." 

On cross-examination he states that he was standing aft of the 
forward hatch; that he cannot swear with any certainty who it was 
that stepped on the hatch covering; that he would not swear that the 
person who did step on the covering was a sailor connected with 
the ship. On redirect examination he states that he could not tell 
whether the man who upset the cask was a full-grown man, as, from 
where he was standing, he could not see him at ail. This version 
of the accident given by thèse two witnesses is corroborated by the 
testimony of the foreman of the stevedore's gang, and at least two of 
the stevedores themselves. O'Donnell, the foreman, thus describes 
the accident: 
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"After I got the stage up, I used short wood to chock it, and the second mate 
of the ship jumped down to see how much short wood I was using. He came 
down to see whether I was using too much. He stood there a minute, and 
said it was ail right. He started to climb up the forward stanchion of the 
forward hatch. He got up as far as the combings, when he put his hand over, 
and sung out to a boy, to the best of my knowledge, to give him a hand to ptill 
him over, and that's ail I could see of it. I gave him my hand, put it under 
his foot to help him over, and I heard somebody halloo, 'Under!' and when I 
looked down the hatch I saw this man laying on the floor of the ship; that is, 
Jensen." 

On cross-examination he reaffirmed the statement that the mate 
(meaning the second mate) was in the hetween-decks. He was un- 
able, however, to say who it was that went forward to help the mate 
up, as he was in the between-decks. Martin Byan, one of the steve- 
dores, testifled that he was in the lower hold, tearing up the oil 
stage, and he relates what he saw of the accident as follows: 

"Ail I saw, I saw the second mate climbing up from between-decks on the 
upper deck, under the gallant forecastle. The next I heard was, 'Look out be- 
low!' I jumped into the wing of the vessel to get out of the way, and I looked 
around, and I saw the keg laying there, and Jensen laying down." 

Chris. Nelson, another of the stevedores, stated that he was in the 
between-decks, helping O'Donnell, the foreman. In answer to the 
question, "State ail that you know of the accident," he replied : 

"There was no ladder in the hatch. The second mate came down the 
stanchion, sliding down on the stanchion, and he went up the same way, and 
as he went up this keg came down. Pie hallooed to one of the boys or young 
men belonging to the ship to help him out of the hatch, and Mr. O'Donnell, 
the foreman, helped him up, and the keg came down, and that's ail I know." 

He admits on cross-examination that he didn't see who it was 
that came to the assistance of the second mate. In reply to the 
question put to him on cross-examination, "Difl you see that keg be- 
fore?" he replied: 

"Yes, sir; I saw it that forenoon. A young man was sitting, painting it, and 
set it there to dry on the hatches. Q. Which end was it on? A. On the for- 
ward part of the hatch covering,— on the port side." 

This constitutes the testimony on the part of the libelant indicating 
how the accident happened. As against this évidence, the second 
and third mates testifled substantially as follows: Edward Peterson 
stated that he was the second officer of the vessel at the time; that 
when the libelant was injured he (the second mate) "was up alongside 
the hatch combing on the main deck"; that the third mate was a 
little away from him. He thus describes the accident : 

"There was a little keg standing on one corner of the hatch cover,— on the 
port corner of the hatch cover; and one of the men happened to touch the top 
hatch cover on the starboard side, and through that it started the keg off the 
hatch cover, and the keg went down through the hatch and struck the man. 
* * * Q. Who was the man that trod on this hatch cover? A. One of the 
stevedore's men. Which one it was, I cannot say. Q. It was one of the steve- 
dore's men, but you do not know his name? A. No, sir; I did n;>t take par- 
tlcular notice which one lt was. Q. Were any others of the stevedore's men 
underneath the topgallant forecastle, exeept this one that trod on the hatch V 
A. I don't think there was. Q. What was this stevedore's man doing when 
he trod upon the hatch cover? A. I don't know exactly what he was doing. 
He just happened to corne along and touch the hatch cover. Either he was 
gctoxg down the hatch, or what he was going to do I don't know. I know he 
Just happened to touch the hatch cover the least mite." 
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On cross-examination he testified as follows: 

"Q. What were you doing at the forward hatch at that time? A. I was not 
doing anything. I was doing sornething under the top forecastle, and stopped 
to look down in the hatch to see what they were doing. We were taking in 
cargo, and I looked down occasionally while they were taking in cargo. * * « 
Q. What were you doing under the forecastle head? A. I don't exactly recol- 
lect what I was doing. I had underneath there two boys and the third mate, 
finishing sornething I was doing. I cannot recollect now what I was doing. 
There is always sornething." 

Henry Hannum testified that he was the third mate of the vessel ; 
that at the time the libelant was injured he was standing under the 
topgallant forecastle, about three feet away from the forward hatch, 
and that he was looking right over the hatch; that one of them trod 
on the hatch, and the hatch tilted, and the keg rolled off and fell 
down; that one of the stevedore's men trod on the hatch; that he 
thinks one of the boys connected with the ship was also under the 
topgallant forecastle, besides the second mate and himself ; that he 
thinks that the man who trod on the hatch came out of the water- 
closet; that he does not know the name of this man. This witness 
was subsequently recalled, and deposed as follows: 

"Q. Just at and immediately before the time that the cask fell into the hold, 
by which Jensen was injured, had the second mate come up from the between- 
decks? A. No, sir. Q. If, just at the time that the cask fell into the hold, by 
which Jensen was injured, the second mate came up from the between-decks 
through the fore hatch, could you hâve seen him? A. Yes, sir. Q. If any 
stranger from the shore had come in on the main deck under the topgallant 
forecastle, and had asked the second mate to give him a pièce of rope, in your 
opinion, would you hâve heard him? A. Yes, sir. Q. Did any person from 
the shore come on board the ship just before the accident happened, under the 
topgallant forecastle, and request the second mate, or any other person there, 
to give him a pièce of roue? A. No; I didn't see anybody, and there was no- 
body there. Q. Did any person belonging to the ship, as one of the company 
of the ship, tread on the hatch covers, by reason of which the cask by which 
Jensen was injured was precipitated into the hold? A. No, sir. * » * Q. 
A witness by the name of John F. Fitzgerald has testified in this case as fol- 
lows: 'That at the time of the accident the mate was between-decks, and he 
started to come up to get on the main deck. Mr. O'Donnell was helping him 
up to get on the main deck. A young fellow on the ship started to run around 
to help the mate to get him up on the main deck, and he trod on that hatch.' 
Is that true? A. No, sir." 

It is clear from the testimony of this last witness, and that of the 
second mate, that either the testimony of the witness Fitzgerald and 
of the person who accompanied him on board the vessel, as well as 
the corroboratory testimony of the foreman, O'Donnell, and of the 
two stevedores, is false, or else the testimony of the second and third 
mates is absolutely untrue. After a careful considération of the évi- 
dence in the whole case, I prefer to accept the testimony of the 
witness Fitzgerald, corroborated as it is by that of Gray, O'Donnell, 
Eyan, and Nelson, as presenting the real state of facts. I reach 
this conclusion, not for the reason alone that the number of witnesses 
on the part of the libelant is greater than that for the claimants, but 
largely from the inhérent probabilities and improbabilities of the 
two stories. In the first place, every one connected with the steve- 
dore's gang on that day was called by the libelant, and not one of 
them stated that he was the person who trod on the hatch cover. On 
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the contrary, each one of them related where he was working at the 
time of the accident, and not one of them was on the main deck ex- 
cept the burden tender, John F. Davidson; and he testifled that he 
was at the main hatch, not the fore hatch, some 50 feet away, thereby 
precluding any inference that it might hâve been one of the steve- 
dores who stepped on the hatch covers. On the other hand, it is a 
signiflcant fact that the two young nien, or "boys," so called, who, it 
was testifled to by the second and third mates, were on board at the 
time, and were connected with the vessel, were not called by the 
claimants; nor does it appear that any particular effort has been 
made to obtain their dépositions, although they remained with the 
vessel until she reached San Francisco, where the dépositions of the 
second and third mates were taken. The captain himself admits 
that they remained by the ship some three or four days; that they 
were paid off the third day after the ship arrived. Their testimony 
would hâve been most important in dissipating any doubt as to who 
it was that stepped on the hatch cover; particularly in view of the 
fact that the testimony of the witnesses called for Iibelant, while it 
fails to identify speciflcally who it was that trod on the hatch cover, 
indicates that the person who did so was a young man. The very 
strong inference which naturally arises from this testimony, in view 
of the testimony produced on behalf of the claimants themselves, that 
two young men were attached to the vessel and were then on board, 
and at the time of the accident were quite close to the fore hatch, is 
that this person must hâve been one of the two young men referred 
to. The failure of the claimants to call thèse two young men, and 
the explanation sought to account for this failure, are unsatisfactory, 
and do not dispel the presumption raised. against the claimants, that 
the testimony of thèse witnesses, if produced, would hâve been un- 
favorable. This is a well-settled rule of évidence, not only in civil, 
but also in criminal, cases. As was well said by Lord Mansfield in 
Blatch v. Archer, Cowp. 63, 65 : 

"It Is certainly a maxim that ail évidence Is to be welghed according to the 
proof which lt was In the power of one side to hâve produced, and In the 
power of the other side to hâve contradicted." 

Mr. Starkie, in his work on Evidence (volume 1, p. 54), thus lays 
down the rule: 

"The conduet of the party In omitting to produce that évidence in elucidation 
of the subject-matter in dispute which Is wlthin his power, and which rests 
peculiarly within his own knowledge, frequently affords occasion for pre- 
sumptions against him, since it raises strong suspicion that such évidence, if 
adduced, would operate to his préjudice." 

See, also, Corn. v. Webster, 5 Cush. 295, 316; People v. McWhorter, 
4 Barb. 438; Railway Co. v. Ellis, 10 U. S. App. 640, 4 C. G. A. 454, 
and 54 Fed. 481. 

In the last case it was held that the failure to produce an engineer 
as a witness to rebut the inferences raised by the circumstantial 
évidence would justify the jury in assuming that his évidence, instead 
of rebutting suoh inferences, would support them. The failure of 
the claimants to obtain the testimony of thèse two young men con- 
firais my conviction that the person who ran to the assistance of 
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the second mate, and stepped upon the hatch cover, was one of the 
young men, or "boys," so called, who belonged to the vessel, and 
were on board at the time. It seems but natural that, when the 
mate called for help, one of the young men who were under the 
topgallant forecastle, not very far away from the fore hatch, should 
respond with such alacrity to his superior's call. I conclude, there- 
fore, that it was one of thèse young men, and not one of the steve- 
dores, who stepped on the hatch covers, upsetting the keg, and that 
in no yiew of the case can the act of tipping the hatch cover, and 
causing the keg to roll into the hatchway, be construed as the act 
of a fellow servant. 

But it is immaterial, in my opinion, whether the person who 
stepped on the hatch cover was one of the young men connected 
with the vessel, or whether it was one of the stevedores, if the act 
of placing the keg on the hatch cover to dry was a failure to observe 
ordinary care, or, in other words, was culpable négligence, on the 
part of those connected with the vessel; for it is well settled that 
it is no défense in an action for a négligent injury that the négligence 
of a third person, or an inévitable accident, or an inanimate thing, 
contributed to cause the injury of the plaintiff, if the négligence of 
the défendant was the efficient cause of the injury. 16 Am. & Eng. 
Enc. Law, p. 440, and cases there cited. Shearman & Kedfield, in 
their work on Négligence (3 Ed., § 10), give the gênerai rule as 
follows: 

"Négligence may, however, be the proximate cause of an injury of which it 
Is not the sole or immédiate cause. If the defendant's négligence eoncurred 
with some other event (other than the plaintiff's fault) to produce the plain- 
tiffs injury, so that It clearly appears that but for such négligence the injury 
would not hâve happened, and both circumstances are closely connected with 
the injury in the order of events, the défendant is responsible, even though his 
négligent act was not the nearest cause in the order of time." 

Thompson, in his work on Négligence (volume 2, p. 1085), says: 

"Where an Injury is the combined resuit of the négligence of the défendant 
and an accident for which neither the plaintiff nor the défendant is responsible, 
the défendant must pay damages, unless the injury would hâve happened if 
he had not been négligent;" citing a number of cases in a note. 

It is also another rule of the law of négligence that the employer is 
liable for the concurring négligence of himself and a fellow servant 
of the injured employé to the saine extent as if the injury had been 
caused entirely by his own négligence. Eailway Co. v. Cummings, 
106 IL S. 700, 1 Sup. Ct. 493; Railway Co. v. Sutton, 11 C. C. A. 251, 
63 Fed. 394; Eailway Co. v. Chambers, 15 C. C. A. 327, 68 Fed. 148, 
153, and cases there cited. The same rule prevails in admiralty. The 
Phcenix, 34 Fed. 760. In the case of City of Clay Centre v. Jevons, 
44 Pac. 745, 2 Kan. App. 568, it was decided that where the plain- 
tiff had not been guilty of contributory négligence, and the injury 
complained of would not hâve resulted but for the négligence of the 
défendant, a recovery may be had, notwithstanding the primary 
cause of the injury may hâve been an accident for which the défend- 
ant was not responsible. In Benjamin v. Railway Co. (Mo. Sup.) 
34 S. W. 590, it was held that, where the plaintiff was injured by 
the tilting of the cover of a manhole maintained by the défendant 
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in the sidewalk in front of his premises, the fact that an independ- 
ent contracter, who delivered coal to the défendant, negligently f ailed 
to replace the cover properly, will not relieve défendant from liability, 
if the négligent construction of the cover directly contributed to 
plaintiff's in jury. Under thèse rules of law, the important inquiry, 
manifestly, is whether the act, by those in charge of the vessel, in 
placing the keg on the hatch covers to dry at such close proximity 
to the hatchway, was négligence, and whether such négligence con- 
curred with the accidentai tipping of the hatch covers to produce the 
injury to the libelant. The claimants owed a duty to libelant, as 
one of the stevedore's gang, to provide reasonable security against 
danger to life or limb. The Kate Cann, 2 Fed. 241, 245; The Helios, 
12 Fed. 732; The Max Morris, 24 Fed. 860; The Guillermo, 26 Fed. 
921; The Phœnix, 34 Fed. 760; Crawford v. The Wells City, 38 Fed. 
47; The Nebo, 40 Fed. 31; The Terrier, 73 Fed. 265; Leathers v. 
Blessing, 105 U. S. 626. See, also, The Frank, 45 Fed. 494, where 
many of the authorities are cited. This duty is a personal one. 
Eailroad Co. v. Baugh, 149 U. S. 368, 386, 13 Sup. Ct. 914; The 
Pioneer, 78 Fed. 600, 608. In Clark & L. Torts, pp. 370-376, it is 
stated that: 

"The owner of premises owes a duty towards those whom he invites there, 
to take care to see that the premises are in a fit state of repair; and if, owing 
to his omission to exercise care in this respect, bricks or tiles, or other portions 
of the structure of a building, fall upon them, he is liable. Similarly will he 
be liable if he negligently leaves some chattel, such as a baie of goods, deli- 
cately poised in such a position as to be likely to fall and injure them. * » * 
To establish the defendant's liability, his négligence need not necessarily hâve 
been the immédiate cause of the injury. Provided it be a substantial part of 
the cause, he will be none the less liable because the injury may hâve been 
contributed to by the intervening négligence of a third person. Abbott v. 
Macfie, 2 Hurl. & O. 744; Clark v. Chambers, 3 Q. B. Div. 327." 

While there is no direct testimony that the keg was placed on the 
hatch covers at such close and dangerous proximity to the hatchway 
by some one connected 'with the vessel, still the strong probabilities 
of the situation, and the hatural and reasonable inference to be 
drawn therefrom, convince me that it was placed there by some per- 
son connected with the vessel. It is difflcult to imagine how else it 
could hâve got there; for, although every one of the stevedore's gang 
was called as a witness, not one of them deposed that he had placed 
it there. In fact, it did not belong to them. It was the property 
of the vessel, and was used to contain drinking water. Nelson, one 
of the stevedores, testified that he saw a young man painting this 
identical keg the morning of the accident, "and set it there to dry 
on the hatches." The failure to call thèse two young men not only 
leaves us without their testimony on this point, but, under the rule 
of évidence heretofore referred to, raises a presumption against the 
claimants that their testimony, if produced, would hâve, been 
unfavorable. As the witness Nelson has not been contradicted, I 
think it may safely be assumed that the keg was placed on the 
hatch covers to dry by the same "young mân" who was engaged in 
painting it the morning of the accident, and who was connected with 
the ship. Perhaps the most significant circumstance isthe fact that 
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it belohgedt© the ship. That this,; under the circumstances of the 
case, was. such négligence as to render the claimants liable for the 
consequential injury to libelant, is, I thihk, clearly established by the 
testimony. It was certainly a dangerous place to put the keg to 
dry. It was dangerous to those working under the hatchway. The 
event itself demonstrates this feature of the case. The mère fact 
that loading was going on should hâve been sufficient to indicate to 
those in charge of the vessel the danger of placing aad leaving a 
small, empty keg, liable to be easily knocked over, on the hatch 
covers, at such close proximity to the hatchway. The testimony 
shows that the hatch covers, three in number, were laid one on top 
of each other, and the topmost one was nearly level with the hatch 
combings. The risk, therefore, of the keg being tipped or knocked 
into the hatchway, should hâve been apparent. And the négligence 
was ail the more culpable, in that the hatch covers were somewhat 
curved, — that is, there was "a little crown to the hatch" (testimony 
of the second mate), — making the liability of a small, empty keg being 
tipped or overturned ail the more imminent, and dangerous to those 
working under the fore hatch. It was this négligence which was 
the real, efficient cause of the accident; and it was, in my estimation, 
such négligence that a man of ordinary expérience and intelligence 
oould and should hâve foreseen the results that probably might 
ensue. Shear. & E. Neg. (3d Ed.) § 10. 

Counsel for the claimants contends that there is not sufficient 
évidence of négligence to justify fastening any responsibility upon 
the claimants for the injury to the libelant, and that the latter has 
failed to prove any négligence on the part of those in charge of the 
vessel. It is undoubtedly true that, in actions for injury resulting 
from the négligent acts of others, the bufden is on the plaintiff to 
make out a prima fade case of négligence; but it is also true that 
there is a class of cases where the act of injury itself, in connection 
with other facts and circumstances, sufflciently establishes that 
there was négligence to justify a judgment for damages. The gên- 
erai rule is well stated in Scott v. Docks Co., 3 Hurl. & C. 596, 601, by 
Erle, C. J., as follows: 

"There must be reasonable évidence of négligence. But where the thing is 
shown to be under the management of the défendant or his servants, and the 
accident is such as, in the ordinary course of things, does not happen if those 
who hâve the management use proper care, it affords reasonable évidence, in 
the absence of explanation by the défendants, that the accident arose from 
want of càre." 

The case was on appeal in the exchequer chamber from a décision 
in the court of exchequer in making absolute a rule to set aside the 
verdict for the défendants and for a new trial. It appeared that 
the plaintiff, in an action against the dock company for an injury 
to-him by the alleged négligence of the dock company, proved that 
he was an offlcer of customs, and that while passing, in the discharge 
of his duty, in front of a warehouse in the dock, six bags of sugar 
fell upon him. It was held that this afforded reasonable évidence 
of négligence to be left to the jury. 

In Byrne v. Boadle, 2 Hurl. & C. 722, it appeared that plaintiff 
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was walking ta a public street, past the defendant's shop, when a 
barrel of flour fell upon liim from a window above the shop, and 
seriously injured him. It was held that this was sufficient prima 
facie évidence of négligence for the jury to cast on the défendant the 
burden of proving that the accident was not caused by bis négli- 
gence. Pollock, C B., in delivering the opinion, said: 

"The learned counsel was quite right in saying that there are maay accidents 
from which no presumption of négligence can arïse, but I think it would be 
wrong to lay down as a rule that in no case can presumption of négligence 
arise from the fact of an accident. Suppose, in this case, the barrel had rolled 
out of the warehouse and fallen on the plaintiff; how could he possibly ascer- 
tain from what cause it occurred? It is the duty of persons who keep barrels 
in a warehouse to take care that they do not roll out, and I think that such a 
case would, beyond ail doubt, afford prima facie évidence of négligence. 
* * * Or if an article calculated to cause damage 1s put in a wrong place, 
and does mischief, I think that those whose duty It was to put it in the rlght 
place are prima facie responsible; and, if there ls any state of facts to rebut 
the presumption of négligence, they must prove them. The présent case, upon 
the évidence, cornes to this: A man is passing in front of the premises of a 
dealer in flour, and there falls down upon him a barrel of flour. I think it 
apparent that the barrel was in the custody of the défendant, who occupied 
the premises, and who is responsible for the acts of his servants who had con- 
trol of it; and in my opinion the fact of its falling is prima facie évidence of 
négligence, and the plaintiff, who was injured by it, is not bound to show that 
it could not fall without négligence, but, if there are any facts inconsistent with 
négligence, lt Is for the défendant to prove them." 

In the case of White v. France, 2 C. P. Div. 308, it appeared 
that a baie of goods was left nicely balanced on the edge of a trap- 
door, and fell upon a passer-by. The occupier of the premises was 
held liable for négligence in this respect. In Briggs v. Oliver, 4 Hurl. 
& C. 403, the plaintiff, going to a doorway of a house in whioh the 
défendant had offices, was pushed out of the way by his servant, 
who was watching a packing case belonging to his master, and was 
leaning against the wall of the house. The plaintiff fell, and the 
packing case fell on his foot and injured him. There was no évi- 
dence as to who placed the packing case against the wall, or who 
caused it to fall. The court held that there was a prima facie case 
against the défendant, to go to the jury. The same doctrine is 
thoroughly discussed and enunciated in the îeading English case 
of Kearney v. Bailway Co., L. B. 5 Q. B. 411, afflrmed L. B. 6 Q. B. 759. 
The rule is the same in this country. An excellent statement of the 
law, as deduced both from the English and American cases, will 
be found in the case of Howser v. Bailroad Co., 80 Md. 146, 30 Atl. 
906. Ail the Ieading cases on the subject are reviewed or referred 
to by the court. There it appeared that the plaintiff, while walking 
in a footpath along the roadbed of the défendant, but not upon its 
right of way, was injured by half a dozen cross-ties which fell upon 
him from a gondola car attached to a train passing on defendant's 
road. It was held that thèse facts gave rise to a presumption of 
négligence on the part of the défendant; and the ruling of the trial 
court, that upon the pleadings, and the évidence given to the jury 
by the plaintiff (the défendant not having given any évidence), he 
was not entitled to recover, was reversed, and a new trial ordered. 
In the course of a learned opinion, Boberts, J., said: 
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"Whilst the gênerai raie undoubtédly 1s that the burden of proof that the 
Injury resulted frora négligence on the part of the défendant ls upon the plain- 
tlff, yet In some cases 'the very nature of the action may, of itself, and through 
the presumption it carries, supply the requisite proof.' Whart. Neg. par. 421. 
Thus, when the circumstances are, as in this case, of such a nature that it 
may fairly be inferred from them that the reasonable probability is that the 
accident was occasioned by the failure of the appellee to exercise proper cau- 
tion, which it readily could and should hâve done, and in the absence of satis- 
factory explanation on the part of the appellee, a presumption of négligence 
arlses agalnst it." 

The suprême court of California has also enunciated the same doc- 
trine. Pastene v. Adams, 49 Cal. 87; Dixon v. Pluns, 98 Cal. 384, 
389, 33 Pac. 268. In Pastene v. Adams it appeared that the défend- 
ants were lumber dealers, and that they had piled lumber carelessly, 
so that the ends of some of the timbers projected more than others 
into the gangway. While the plaintiff was walking close to the 
timbers, a étranger drove a team from the yard through the gangway 
to the street, and in so doing the wheel caught the end of one of 
the timbers and threw it down, and the plaintiff was injured there- 
by. In an action brought to recover damages caused by the falling 
of the lumber, it was held, substantially, that, if the lumber was 
thus carelessly piled up, the facts that it remained in that condition 
a long time before the injury, and that the lumber was caused to 
fall by the négligence of a stranger, were no défense; that the négli- 
gence of the défendant concurring with the négligence of a stranger 
was the direct and proximate cause of the injury. This case is di- 
rectly in point, not only on the gênerai proposition of the claimants' 
liability for their négligence concurring with the accidentai tipping 
of the keg, but also upon the point sought to be made by counsel for 
claimants, that, as the keg had lain on the hatch covers for some 
hours before the accident, and nothing had happened, its présence 
there was not dangerous, and was not négligence. In the case cited 
it appeared that the lumber had been piled up and had lain in a dan- 
gerous condition for several months, yet the court held that this 
would make no différence. 

The case of McCauley t. Norcross, 155 Mass. 584, 30 N. E. 464, ap- 
pears to be directly in point. The défendants were erecting a build- 
ing. The plaintiff, a laborer employed by them, was working on the 
second floor of this building. On the third floor, some iron beams 
were so placed near an open hole in the floor that, when the superin- 
tendent was passing by, he inadvertently pushed one of the beams 
with his f oot, which f ell through the hole, onto the plaintiff below. It 
was admitted that the plaintiff was engagea in his regular occupation 
at the time, and that he was in the exercise of due care. The de- 
fendants requested the trial court to rule that, upon ail the évidence, 
the plaintiff could not recover. This the court refused to do, and 
submitted the case to the jury, which returned a verdict for the plain- 
tiff. The only question presented by the bill of exceptions was 
whether, in any aspect of the case, there was sufflcient évidence to 
go to the jury. The appellate court held that there was sufflcient 
évidence of négligence to go to the jury, and said : 

"TJpon thèse facts the jury might find that the iron beams were negligently 
so placed and left that one of them would be llable, from a sllght, inadvertent 
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push of the foot of a passer-by, to fall through the hole. Being left In this 
condition for two or three days, the jury might infer a laek of due and proper 
superintendence. Allowing such things to be negllgently left for so long a 
time in a position where they were likely or liable to be toppled over, and one 
of them to fall through the hole in the floor, would warrant a rinding of négli- 
gence on the part of the superintendent In exercising superintendence. * * » 
If the beams were so left that one of them would be liable, as a natural con- 
séquence, from some intervenlng cause or agency, to be so moved that it might 
fall through the floor, the fact that an intervenlng act or agency occurred, 
whlch directly produced the injurious resuit, -vould not necessarily exonerate 
the défendants from responsibillty. Superintendence is necessary in order to 
guard against Injuries from such intervenlng and inadvertent acts of careless 
persons as are likely to happen, and ought to be guarded against. The ques- 
tion is whether the moving of a beam was so likely to occur that it ought to 
hâve been provlded against by the superintendent. It might be found that the 
beams were negllgently left near the hole in the floor, where they were likely 
or liable to be toppled over so that one of them might fall through the hole, 
and thus injure some one below, and that this was the proximate cause of the 
plaintifï's injury, although some careless person came along and toppled them 
over;" citing several cases. 

See, also, Johnson v. Bank (Wïs.) 48 N. W. 712. 

But it is unnecessary to elaborate further on this feature of the 
case. The whole proposition upon the burden of proof is thus sum- 
med up in Shear. & R. Neg. (3d Ed.) § 13: 

"The plaintiff is not bound to prove more than enough to raise a fair pre- 
sumption of négligence on the part of the défendant, and of resulting injury 
to himself. Having done this, he is entitled to recover, unless the défendant 
produces évidence sumcient to rebut this presumption. Though it is not eveiy 
accident that will warrant an inference of négligence, yet it is not true that 
no accident will sufflce for this purpose. If the plaintiff proves that he has 
been injured by an act of the défendant, of such a nature that in similar cases, 
where due care has been taken, no injury is known to ensue, he raises a pre- 
sumption against the défendant, which the latter must overcome by évidence 
either of his carefulness in the performance of the act, or of some unusual eir- 
cumstance which makes it at least as probable that the injury was caused by 
some circumstance with which he had nothing to do as by his négligence." 

Under the facts and circumstances of this case, and the authorities 
referred to, it is my opinion that the act of placing and of leaving 
the keg, previously described, on the hatch covers, so close to the 
hatchway that it was liable to be knocked into the hold, and was in 
fact tipped over and did roll into the hatchway through an inter- 
vening cause or agency, was such négligence as to render the claim- 
ants, in view of the duty they owed the libelant as a stevedore on 
board the vessel, liable in damages for the injuries suffered thereby. 

It is strenuously contended by counsel for claimants that the in- 
jury should be attributed to an inévitable accident, as the step- 
ping upon and tipping of the hatch covers, which caused the keg to 
roll into the hatchway, was purely accidentai, the injurious results 
of which to libelant could not be reasonably foreseen or apprehended. 
But this défense cannot be allowed where the négligence of the claim- 
ants has concurred with the accident which caused the injury to libel- 
ant. "In order to prove that an accident was inévitable, it is not al- 
ways enough to show that, under the circumstances existing at the 
time, it could not be avoided. It must also be the fact that the de- 
fendant was not in fault in bringing about any of those circumstan- 
ces." Shear. & R. Neg. (3d Ed.) § S. As was said in Austin v. Steam- 
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boat Co., 43 N. Y. 75: "A party cannot avail himself of the défense of 
'inévitable accident,' who by his own négligence gets into a position 
which renders the accident inévitable." Under the facts of this case, 
the défense of inévitable accident cannot avail the claimants. 
Bridges v. Railway Co., L. R. 6 Q. B. 377, 391. 

We next take up the question of damages. That the libelant was 
very seriously injured is clearly established by his own testimony, 
and that of the physicians who testifled. The severity of his injuries 
is not disputed. His skull was fractured by the blow, resulting in 
paralysis and permanent injury of a very grave character. It was 
testifled that there was also a possibility of imbecility or insanity 
supervening as a conséquence of the injuries he had sustained, and 
that his earning capacity had been entirely destroyed, with no pros- 
pect of recovery. When injured, he was 29 years of âge, and in good 
health. He was unmarried, and his earnings amounted to $3 a day 
as stevedore and longshoreman. I think that, under ail the circum- 
stances of the case, and, particularly, in view of the fact that his 
earning capacity has been destroyed, the libelant should be allowed 
the gross sum of f 6,000. A decree in that amount will be entered in 
favor of the libelant, with costs. 



THE W. H. GEATWIOK. 

BOHEELH v. THB W. H. GRATWIOK. 

(District Court, N. D. minois. June 1, 1897.) 

Collision— Mutual Fault— Tow and Sail— Fog. 

A schooner collided in Lake Michigan, during a fog, with a barge toweû 
by a steamer. The barge did not ring a bell so as to be heard on the other 
vessels, and the schooner might hâve avoided the collision by porting her 
helm after hearing the steamer's whistle. Eeld, that the damages should 
be divided between the barge and the schooner, both being to blâme. 

Libel by Henry Scheele, Jr., against the steamer W. H. Gratwick, 
and Barge 133, to recover damages resulting from a collision. 
Schuyler & Kremer, for libelant. 
Goulder & Holding, for claimants. 
Hoyt, Dustin & Kelley, for Barge 133. 

GROSSOUP, District Judge (orally). The libel is to recover damages 
growing ont of a collision between the schooner Sunrise and Barge 
133, in tow of the steamer Gratwick, occurring in the middle of 
Lake Michigan, nearly opposite the city.of Racine, on the morning 
of May 21, 1896. The Sunrise, a three-masted schooner, was bound 
to the Straits of Mackinaw, and at the time of the collision was tak- 
ing a course N. N. W., carrying ail her lower sails. The wind was 
S. S. W., and of sufficient force to drive the. Sunrise at from four to 
five miles per hour. The barge was of the whâle-back pattern, with- 
out engineB for locomotion, and was bound to South Chicago in 
tow of the steamer Gratwick. The weather was foggy, a fog hav- 
ing set in during the night preceding. The course of the schooner 
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at the time of the collision was such that it crossed that of the 
steamer and its tow at an angle of from 3 to Z\ points. The schooner 
struck the tow line about 75 feet in advance of the barge, and was 
struck, in turn, on her starboard bow, by the nose of the barge; 
the stroke being hard enough to carry away the schooner's bow and 
cause her, within a short time, to sink. The évidence satisfi.es me 
that the steamer, before and at the time of the collision, was blow- 
ing regularly, at intervais of about one minute, her fog whistle. I 
am not at liberty to believe from the évidence that the schooner 
failed to blow her horn. The évidence of the crew ail concurs to 
that effect, and the crew on the steamer and the barge heard at 
about that time fog signais, which they now say belonged to a 
schooner that passed them and went astern. The crew on the barge 
ail testify that the bell was rang, each stroke following immediately 
after the dying out of the steamer's whistle, and that this occurred 
up to the moment of the collision. None of the three vessels were 
ever in sight of each other, although the tow line was only 900 
feet long, until the barge and the schooner were immediately upon 
each other. It is singular that the steamer's whistle was not heard 
earlier by those on the schooner, though the wind being from the 
south would hâve a tendency to retard its transmission, and equal- 
ly singular that the schooner's fog horn was not heard earlier by 
the steamer, for the wind was in its favor. But a great deal of 
allowance must be made for the bias of the witnesses in respect to 
thèse détails, each crew doubtless thinking that an earlier appré- 
hension of the other's signais would be detrimental to the cause of 
their vessel. There may hâve been atmospheric conditions at that 
time and place that interfered with the transmission of sound, but 
my best belief is that the respective crews, or those on the lookout, 
heard thèse signais earlier, and when they were still further apart, 
than the testimony now indicates. 

Taking this for granted, there is no phase of the situation that 
required the steamer to turn from her course. She was running as 
slowly as the rules required, and she had no reason to know that 
the course of the schooner would cross her course. Had she known 
that, I know of nothing she could hâve done, except to stop, and 
that would hâve exposedher, and the schooner as well, to as much 
danger as a continuance of her course. I dismiss, therefore, the 
steamer from ail fault. 

The only maneuver that would, under ail the circumstances, hâve 
avoided the collision, was a change in the course of the schooner from 
N. N. W. to a more northerly course, by putting her helm hard a-port. 
This maneuver would bave been impressed upon her as an urgent 
necessity if, after having heard the steamer's whistle at a short dis- 
tance on her port beam, she had heard also a bell on the barge in 
the steamer's wake. She would then hâve fully realized that the 
steamer had a barge in tow, and that she was crossing their line in 
dangerous proximity to the barge. The failure of the schooner to 
hear the bell, therefore, is a potent élément in the causes leading to 
the collision. While the crew on the barge testify to having rung 
the bell, it was heard neither on the schooner nor the steamer. This 
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latter fact, coming as it does from a disinterested source, is of con- 
trolling importance. The bell was hung on the forward turret, im- 
mediately behind it, and near its top, and was 15 incb.es across the 
mouth and 12 inches deep. It is said to hâve been hung at the usual 
place for bells on such vessels. The object of the régulation re- 
quiring a bell on a barge to be rung is that it should be heard. 
This bell was not heard on the steamer for six or seven hours pre- 
ceding the collision, and either it was not rung, or else it was, by 
reason of its location or its quality, inefficient for the purposes of 
a signal, or else the atmospherio conditions then prevailing were so 
abnormal as to interfère with the successful working of an efficient 
bell. While there are in the books well-authenticated instances of 
atmospheric area impervious to sound, none hâve been called to my 
attention that covered more than a few miles in distance, or a lit- 
tle while in time. The abnormal character of the condition relied 
upon by the barge hère must hâve extended over a space from 20 
to 40 miles in length, and through a time covering 7 hours, for the 
bell had not been heard on board the steamer since a quarter before 
1 of the afternoon preceding the collision. Such abnormal atmos- 
pheric condition, both as to space and time, may not be impossible; 
but, it is certainly among the high improbabilities, and I do not feel 
justified in admitting it as one of the facts in this case. I hold, 
therefore, the barge to hâve been at fault, either in not having had 
an efficient bell, or in having failed to ring it at and preceding the 
collision. 

But the schooner herself was not without fault. Her course when 
she heard the steamer on her starboard beam was N. N. W., — a 
course that in ordinary practice lay directly across the usual course 
of steamers going down the Lakes. She ought, in the exercise of 
high prudence, to hâve realized this fact, as well as its conséquences 
in bringing her dangerously close to anything that might be in tow 
of the unseen steamer, and hâve accordingly ported her helm, thus 
turning her course to the northeastward; for she knew that the 
steamer was south-bound, and to her port side. She could not by 
this maneuver hâve injured her situation, and, on the contrary, stood 
many more than a majority of chances of improving it. For fail- 
ing to do this, I hold hër guilty of a fault. -In conséquence of thèse 
holdings, the damages will be divided between the barge and the 
echooner. 
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SMITHSON v. HUBBELL et aL 

(Circuit Court, D. Washington, B. D. June 25, 1897.) 

L Fédéral Courts— Jurisdiction of Suits against National Bank Rbokit- 

BRS. 

The fédéral courts hâve no Jurisdiction of a suit in equity agalnst a 
national bank receiver, appointed by the comptroller, unless the amount In 
controversy exceeds $2,000. 
8. Bamb— Jurisdiction al Amount. 

In a suit by a creditor oî an insolvent national bank, in behalf of himself 
and ail other creditors, to enjoin the receiver and the comptroller from pay- 
ing dividends on an alleged fraudulent claim which has been allowed by 
them, the jurisdictional amount la to be determined solely by the amount of 
complainant's own claim, and not by the aggregate of ail the claiins of those 
whom he assumes to represent, or by the amount of the dividends, pay- 
ment of which is sought to be enjoined. 

Graves & Englehart and Crowley & Grosscup, for complainant 
William Henry Effinger, for défendants. 

HANFORD, District Judge. The complainant is a creditor of 
the Kittitas Valley National Bank, an insolvent national banking 
association, in the hands of a receiver appointed by the comptrol- 
ler of the currency, having proved and established his claim for the 
amount of $1,76405, no part of which has been paid; and the object 
of this suit is to obtain an injunction to prevent the payment of divi- 
dends on a claim of the défendant Catlin, as receiver of the Oregon 
National Bank, on the ground that said claim is fraudulent as to 
other creditors, for the reason that the same has been allowed by 
the receiver of the Kittitas Valley National Bank and the comptrol- 
ler of the currency, in an amount largely in excess of the true amount 
of ail indebtedness from the Kittitas Valley National Bank to the 
Oregon National Bank; so that the payment of dividends on the 
claim as allowed will absorb so much of the assets of the Kittitas 
Valley National Bank that other creditors will inevitably suffer loss. 
The bill of complaint shows that there are other creditors having 
claims against the Kittitas Valley National Bank, amounting to over 
|20,000, exclusive of said claim represented by the défendant Catlin; 
and this suit was commenced and is being prosecuted by the com- 
plainant in behalf of himself and ail others having an interest in 
the assets of the Kittitas Valley National Bank to be protected. 
The défendants hâve answered, denying the equities of the bill, and 
they also dispute the jurisdiction of the court to entertain the same. 
The case has been argued and submitted upon the complainant's 
application for an injunction pendente lite. 

The several statutes defining the jurisdiction of the United States 
circuit courts do not, in my opinion, confer jurisdiction upon a cir- 
cuit court bf a bill in equity against a receiver of a national bank, 
appointed by the comptroller of the currency, if the amount in con- 
troversy is less than f 2,000. Hallam v. Tillinghast, 75 Fed. 849. 
Therefore the question whether this case is within the jurisdiction of 
this court dépends upon the détermination of the question as to what 
is to be deemed as the amount in controversy. In behalf of the com- 
81 F.-38 
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plainant, it is contended that as he sues in behalf of himself and 
others having claims àinounting in the aggregate to more than $2,- 
000, to protecttheinterests, of ail in the assets of the Kittitas Val- 
ley National Bank, which amounts to more than $2,000, and an in- 
junction is sought to prevent the payment of dividends amounting 
to more than $2,000, by any test that may be applied, the sum or 
value involved in this particular suit exceeds the amount of the 
jurisdictional limit. I am constrained, however, by the décisions of 
the suprême court of the United States to hold that the amount of 
indebtedness to the complainant, which is less than f 2,000, must be 
taken as the amount involved, for the purpose of determining the 
question of jurisdiction. In suing as a représentative of a class of 
persons similarly situated, and having similar rights, the complain- 
ant brings into the case only the questions to be determined; and 
he is not to be considered as bringing into the case the separate 
claims and demanda of other creditors. The law does not confer 
upon him the authority of an agent of other creditors for that pur- 
pose, nor authorize him to augment his own distinct claim for the 
purpose of making a claim within the jurisdiction of the United 
States circuit court. The rule in such cases laid down by the su- 
prême court of the United States in the case of Clay v. Field, 138 
U. S. 464-483, 11 Sup. Ct. 419, 425, is as follows: 

"The gênerai principle observed In ail ls that lf several persons be joined ta 
a suit in equlty or admiralty, and hâve a common and undivided interest, 
though separable as between themselves, the amount of their joint claim or lia- 
bility will be the test of jurisdiction; but where their interests are distinct, 
and they are joined for the sake of convenience only, and because they form a 
class of parties whose rights or llabilities arose out of the same transaction, or 
hâve relation to a common fund or mass of property sought to be administered, 
such distinct demands or liabilities cannot be aggregated together for the pur- 
pose of giving this court jurisdiction by appeal, but each must stand or fall by 
itself alone." 

In that case the question was as to the jurisdiction of the su- 
prême court, but the same principle governs in cases where the ju- 
risdiction dépends upon the amount in controversy, whether the ques- 
tion is as to the jurisdiction of the suprême court or of a circuit 
court. This is made clear by the opinion of Mr. Justice Brown in 
the case of Walter v. Railroad Go., 147 U. S. 370-374, 13 Sup. Ct. 
349. The following excerpt beara directly upon the point: 

"It is well settled in this court that when two or more plalntiffs, having sev- 
eral interests, unité, for the convenience of litigation, In a single suit, it can only 
be sustalned in the court of original jurisdiction, or on appeal In this court, as 
to those whose claims exceed the jurisdictional amount; and that, when two 
or more défendants are sued by the same plalntiff in one suit, the test of juris- 
diction is the joint or several character of the liability to the plaintiff. This 
was the distinct rùling of this court in Seaver v. Bigelows, 5 Wall. 208; Rus- 
sell v. Stansell, 105 U. S. 303; Trust Co. v. Waterman, 106 U. S. 265, 1 Sup. 
Ct. 131: Hawley v. Fairbanks, 108 U. S. 543, 2 Sup. Ct. 846; Stewart v. Dun- 
ham, 115 V. S. 61, 5 Sup. Ct. 1163; Gibson v. Shufeldt, 122 U. S. 27, 7 Sup. 
Ct. 1066; Clay v. Fleld, 138 U. S. 464, U Sup. Ct. 419." 

The application for an injunction will be denied, and the case 
dismissed, for the reason that the case is not within the jurisdiction 
of this court. 
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SOUTHERN RX. CO. v. NORTH CAROLINA K. CO. et aL 

(Circuit Court, W. D. North Carolina. June 29, 1897.) 

No. 130. 

1. Equity Jurisdiction — Adéquate Remedy at Law. 

In a suit whose Issues involve the setting aside of a recorded deed, the 
invalidity of which does not appear on its face, and must be established by 
matters dehors the deed, there is no such plain, adéquate, and complète 
remedy at law as will oust the jurisdiction of the court. 

2. Bame— Suit to Establish Validitt of Railroad Lease. 

A bill in equity may be maintained by a railroad lessee against the lessor 
Company and its controlling officers to establish the validity of the lease, 
as against threatened attacks thereon, and to enjoin such attacks by the 
défendants, where the lessee company is in possession, and the leased road 
forms a vital, Connecting link, necessary to tbe integrity and prosperity of 
its railroad System. 

8. JUKISDICTION OF FEDERAL COTJBTS— StATE RaILROADS. 

When a state becomes the owner of part of the stock In a railroad corpora- 
tion, it lays down its character as a sovereign, and places itself on an equal- 
ity with private stockholders; and hence the corporation and its directois 
and controlling officers, though in part appointed by the state, and specially 
representing its interests, may be sued in the fédéral courts, In respect to 
contracts entered into by the corporation, to the same estent as a corpora- 
tion wholly owned and controlled by private indlviduals. 

4. Same— Parties. 

Where a state owns stock In a railroad company, and the governor and 
attorney gênerai are invested by law with the control of ail suits in relation 
to the property of the state therein, they are proper parties défendant to a 
suit in equity to establish the validity of a lease of the property, and enjoin 
threatened attacks thereon. 

5. Railroad Compakies — Power to Lease— State as Stockholder. 

The North Carolina Kailroad Company, in which the state of North Caro- 
lina owns three-fourths of the capital stock, and is represented by directors 
appointed by the governor, has full power, under the décision of the state 
courts (which are controlling in the fédéral courts), to exécute a valid lease 
of its road and franchises for a term of 99 years. 

This was a suit in equity by the Southern Railway Company against 
the North Carolina Railroad Company and others to establish the va- 
lidity of a lease of the defendant's road, and to enjoin threatened at- 
tacks thereon. 

Henry Crawford and John G-. Carlisle, for plaintiff. 

J. C. McEae and A. C. Avery, for the governor. 

W. H. Day, for défendants. 

J. E. Shepherd, for the attorney gênerai. 

J. S. Manning and Burwell Olmstead, for the old board. 

SIMONTON, Circuit Judge. The Southern Railway Company, 
complainant, became the purchaser, at sundry sales for foreclosure 
under order of this court, of the property of the Richmond & Danville 
Railroad Company. Among other assets of the debtor company was 
a lease of the North Carolina Railroad, dated llth September, 1871, 
for the term of 30 years. This lease was purchased by, and became 
the property of, the complainant. In August, 1895, as the resuit of 
negotiations between the Southern Railway Company and the North 
Carolina Railroad Company, a new lease was executed by the last- 
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named company to the Southern Railway Company, of ail its property 
md franchises, for a new term of 99 years, upon an increased rental, 
fcnd certain other provisions, more bénéficiai to the lessor than in the 
former lease; and by the provision of this new lease the termination 
of the former lease was anticipated, and it was declared to be at an 
end on 31st December, 1895, the new lease taking its place. The 
North Carolina Eailroad Company is a corporation of the state of 
North Carolina. Three-fourths of its capital stock, represented by 
certificates of shares, are owned by the state. One-fourth of the capi- 
tal stock is owned by private pensons. Its affairs are managed by a 
board of directors. Of thèse, eight represent the state's interest, and 
they are appointed by the governor of the state, by and with the con- 
sent of the council, and are removable at pleasure by the same method. 
Four of the directors are elected by the private stockholders exclu- 
sively. Ail the directors appointed or elected represent and control 
the corporation, subject to the approval of the stockholders in meeting 
assembled. At such meeting the shares held by the state are repre- 
sented by a proxy, appointed and removable in the same way as the 
directors on the part of the state are appointed and removed. This 
lease for 99 yëars, having been exeeuted by the board of directors, 
by the unanimous vote of the entire body, and having been approved 
by the like vote of a meeting of stockholders, created a great deal of 
discussion in the state of North Carolina, on the hustings and else- 
where. Its legality and expediency both were challenged, and threats 
were made by men of influence and position to break the lease. Ef- 
forts were made to obtain action upon the part of the législature to 
this end. And, although thèse efforts did not meet with success, it 
was manifest that there was a fixed détermination to obtain, if possi- 
ble, the end in view, by suit and other means. Under the laws of 
North Carolina the right to bring suits with regard to the property 
and claims of property of the state rests wholly with the governor and 
the attorney gênerai. Under thèse cireumstances the Southern Rail- 
way Company filed its bill in this court, setting forth substantially 
the facts ! stated; insisting on its rights under this lease; declaring 
it to be an important and essential link of its Une of intercommuni- 
cation between the states on the Atlantic Coast and the G-ulf ; pray- 
ing that thèse be investigated, and that its rights and equities be ad- 
judicated and established and put at rest. To this end, it made the 
North Carolina Eailroad Company, the corporation, a défendant, as 
représentative of its stockholders. It made also défendants Hon. 
D. L. Russell, the governor of North Carolina, and Hon. Zebulon 
Vance Walser, attorney gênerai of North Carolina,— the ofâcers se- 
lected and designated by the gênerai assembly as in charge of ail suits 
connected with the property and right of property of the state, the 
dominant stockholder in the corporation. It added the proxy of the 
state, authorized to cast its vote on ail questions determining the ac- 
tion of the corporation. And it included as défendants S. B. Alex- 
ander and others, who were the président and directors under whose 
administration the lease was made. The bill prayed the establish- 
ment of the rights of complainant in its lease, and the injunction nec- 
essary to protect them thereia. Upon the filing of the bill, recogniz- 
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ing the large interests and very grave questions involved, — questions, 
the solution of which, one way or other, could only be reached by ex- 
haustive discussion and eareful détermination, requiring the aid of 
learned counsel, — the usual rule to show cause was issued, and the 
temporary restraining order was entered. Soon after thèse were done, 
his excellency the governor of North Carolina, in the exercise of pow- 
ers claimed to be conferred on him and the council of state, which 
claim this court will not question, removed the directors theretofore 
acting in the corporation on the part of the state, as well as the proxy 
who had cast the vote of the state at stockholders' meetings, and ap- 
pointed in the place of the directors Messrs. H. U. Butters, William 
Gilchrist, John S. Armstrong, John Graham, Virgil S. Lusk, Charles 
A. Cook, E. H. Norments, and A. W. Graham. Thèse gentlemen last 
named came into this court, setting forth the fact of the removal of the 
state members on the old board, and their appointaient in their place, 
and prayed leave to intervene and answer as parties. This was grant- 
ed. Cause has been shown by ail parties named in the original bill 
and in this amendment as défendants, the Honorable D. L. Bussell 
and the Honorable Z. V. Walser, protesting against and denying the 
right of the court to compel them to answer in their officiai capacity, 
and putting in their responses as individuals. 

Necessarily, the questions flrst to be met and decided are those af- 
fecting the jurisdîction of the court. Has it jurisdiction over the sub- 
ject-matter of the suit? Are there questions arising or to arise in the 
effort to exercise jurisdiction, growing out of the character of the par- 
ties to the contrdversy, which will force it to stay its hand, and for- 
bear any other interférence in the suit? As the issues in this case in- 
volve the setting aside of a deed executed and recorded, whose invalid- 
ity does not appear on the face of the deed, and must be established 
by matters dehors the deed, there is not such a plain, adéquate, and 
complète remedy at law as will oust the jurisdiction of this court. 
Rich v. Braxton, 158 U. S. 375, 15 Sup. Ct. 1006. 

The main question is between the Southern Bailway, a corporation 
created under the laws of Virginia, and the North Carolina Railroad 
Company, a corporation under the laws of North Carolina, — both of 
them private corporations. The Southern Eailway Company claims 
to be the lessee of the North Carolina Bailroad Company, for value, 
of ail of its franchises and property, for 99 years; that the lease under 
which it holds was executed by the rightful authority, in the pre- 
scribed method, with full power; that, being thus clothed with vested 
rights under its lease, it ânds thèse rights questioned, its property 
attacked, its enjoyment and use of it threatened, in innuential quar- 
ters, and its peaceful administration of it put in extrême danger; and 
that thèse questions, attacks, threats, and damaging results originate 
within the lessor corporation itself, or with persons who hâve the 
power of controlling its action. In this âge, and in this state, the va- 
lidity of thèse attacks, the force of thèse threats, the real existence of 
this danger, and the solution of thèse questions, can only be had in the 
courts. The complainant thereupon cornes into this court, in which, 
by reason of its citizenship, it has standing, and prays the aid of the 
court in its adjudication of thèse matters, invoking the protection of 
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the constitution of the United States. Can a bill of this character be 
maintained in a court of equity? 

The jurisdiction to entertain applications for relief against attacks 
upon the title to property, either by suit or threats of suit, has been 
exercised by courts of equity, and sometimes by courts of law, froni 
time immémorial. In equity this relief is afforded by bills quia timet 
and by bills of peace. Mr. Justice Story (Eq. Jur. § 825), commenting 
upon the flrst class of thèse bills, says that they are in close analogy 
to suits at common law of the nature mentioned by Lord Coke (Co. 
Litt. 100a, and note). Says Coke, "That there be six writs in law that 
may be maintained quia timet before any molestation, distress, or im- 
pleading." Of those, the sixth is styled "Ne Injuste Vexes." Thèse 
are called "Brevia Anticipentia," — writs of prévention. "Now," adds 
Mr. Story, "bills in equity, quia timet, answer precisely to this latter 
description. They are in the nature of writs of prévention, — to accom- 
plish the ends of precautionary justice. They are ordinarily applied to 
prevent wrongs or anticipated mischiefs, and not merely to redress 
them when done. The p^rty seeks the aid of a court of equity because 
he fears some future probable injury to his rights and interests, and 
not because an injury has occurred which requires any compensation 
or other relief." Courts of equity hâve constantly enlarged and lib- 
eralized this relief. And the législation of many of the states has ex- 
tended it yet further. Under the gênerai principles of equity. the re- 
lief could not be afforded except to one in actual possession. The stat- 
utes of many of the states hâve dispensed with this requisite, and hâve 
enlarged the relief. The courts of the United States hâve, within 
their jurisdiction, recognized and enforced the relief thus given by 
state statutes. Holland v. Challen, 110 U. S. 20, 3 Sup. Ct. 495. 

In the case at bar, the complainant allèges: That it is in posses- 
sion and in actual enjoyment of a lease of the North Carolina Eailroad 
for a long term. It flrst held as purchaser from the Eichmond & Dan- 
ville Eailroad Company, which had been in quiet and uninterrupted 
possession as lessee of the leased premises since 1871. That, being 
in possession as aliénée of the lease, a new lease was executed to it by 
the North Carolina Eailroad Corporation, and that a part of the con- 
sidération of the new lease, or perhaps a necessary incident of its exé- 
cution, was the extinguishment of the old lease. The possession, how- 
ever, was continuous and uninterrupted. That this leased property 
is of the last importance, perhaps vitally important, to the existence, 
certainly to the prosperity, of its great system of interstate railway. 
That their right to the lease, their possession under it, the continu- 
ance of their enjoyment of it, are not only questioned, but are threat- 
ened with serious attack in high and influential quarters from with- 
out, and with déniai of their right, with action to defeat it, and with 
suit to this end, within, the board of directors of the lessor corpora- 
tion. That by reason of this action upon the part of those persons 
the complainant is threatened with irrémédiable disaster. Under 
thèse circumstances, if the complainant can maintain and prove that 
the lease under which it holds was executed to it by its lessor in the 
f ull exercise of its powers under its charter, in a proper and orderly 
way, according to the terms of its charter, and in good faith, without 
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fraud, eovin, or malpractice, the case would présent a strong and irré- 
sistible appeal for the exercise of the préventive remédies of this court. 
And this remedy must include an injunction against the North Caro- 
lina Eailroad Company, its officers and agents, and ail persons con- 
nected with it, from molesting, disturbing, or disputing the rights of 
the complainant in said lease. Compare Orton v. Smith, 18 How. 263, 
As between two private corporations, therefore, a bill of this nature 
can be entertained in this court, and, upon proper proof of the charac- 
ter indicated, relief could be given. How is the jurisdiction affected 
by the fact that the state of North Carolina is the owner of three- 
fourths of the capital stock in the lessor company? Under the charter 
of this company, the state of North Carolina, by virtue of its owner- 
ship of three-fourths of the stock, names 8 out of the 12 directors. 
The private stockholders owning the remaining fourth of the stock 
name four directors. But when they hâve been thus selected the 
board of directors meet as a body, and act as a unit. Their action is 
reviewable by a meeting of stockholders in which the stock of the 
state is represented by a proxy in her behalf, who sits and votes with 
the private stockholders, and forms with them one body. Each di- 
rector in the one instance sits as the equal of every other director, by 
whomsoever appointed, and each stockholder acts on equal ternis with 
every other stockholder. The state, as sovereign, does not meet with 
either body. When the state entered into this enterprise with private 
persons, she did not carry into it her functions of sovereignty, but 
stripped herself of them. 

Whenever there has been waste or misapplication of corporate 
funds, or abuse of its interests, by officers or agents of a corporation; 
whenever contracts of a corporation are to be enforced, or claims 
against it resisted, — the action to secure its interests must be in the 
name of the corporation. It is only when the directors of the corpora- 
tion neglect or refuse to protect its interests, or are in collusion with 
the wrongdoers, or are still under their control, that the stockholders, 
or any of them, can act. Robinson v. Smith, 3 Paige, 222; U. S. v. 
Union Pac. R. Co., Fed. Cas. No. 16,598; Heath v. Railway Co., Fed. 
Cas. No. 6,306. This rule is absolute. It was held in U. S. v. Union 
Pac. R. Co., just quoted (affirmed in 98 U. S. 569), that the United 
States, the sovereign, could not interfère in such a case, and that the 
relief was through the corporation, or, in exceptional cases, by the 
stockholder. In the case at bar the newly-appointed board of direct- 
ors, made parties at their own request, who answer for themselves and 
for the corporation, do not come within any one of this category of ob- 
jections, and give no reasons for the interposition of the stockholders. 
So far as respects the transactions of the corporation, its contracts, 
or its torts, the state exercises no power, enjoys no privilège, with re- 
gard to them, not derived from the charter, or differing in any way 
with the power or privilège enjoyed by any other stockholder. The 
corporation, within its chartered power, acts for and binds its stock- 
holder, the state, equally and to the saine extent as it acts for and binds 
every private stockholder. This has been repeatedly decided by the 
suprême court of the United States, and is established law. Bank of 
U. S. v. Plantera' Bank, 9 Wheat. 904; Bank of Kentucky v. Wistar, 
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3 Pet. 431; Briscoe v. Bank, 11 Pet. 324; Darrington v. Bank, 13 
How. 12; Davis v. Gray, 16 Wall. 221; Newton v. Commissioners, 
100 U. S. 557; McComb v. Board, 2 Woods 48, Fed. Cas. No. 8,707. 
In Curran v. State of Arkansas, 15 How. 309, which was a suit against 
a corporation in which the state was the only stockholder, this doc- 
trine was recôgnized and enf orced. In that case the court says : 

"By the charter of the bank, the state of Arkansas became fts stockholder. 
But the bank was a distinct trading corporation, having a complète, separate 
existence, enabled to enter into valid contracts binding itself alone. The obli- 
gation of its contracts, the funds provided for their performance, and the équi- 
table rights of its creditors were In no way affected by the fact that a sovereign 
state paid in its capital, and conseo;uently became entitled to its profits." 

The suprême court of North Carolina, in Marshall v. Railroad Co., 
92N.C. 322, déclares: 

"When the state is a stockholder in a railroad company, it is bound by the pro- 
visions of the charter, ■ in the same manner as an individual stockholder. It 
has no advantage as a stockholder on accountof Its sovereignty; for by becom- 
lng such it lays down its character as a sovereign, and places itself on a foot- 
ing of equality wlth the individual stockholders." 

This being so, as every contract of the corporation not ultra Tires, 
and not made in fraud, binds every stockholder, such contracts bind 
the stockholder, the state. As such contracts can be enforced against 
the corporation without making any individual stockholder a party, 
so they can be enforced against the corporation without making the 
state a party. And the présent action can be maintained by com- 
plainants against the North Carolina Railroad Company, seeking to 
maintain, enforce, and protect its contract, and the cause will proceed, 
and the relief, if any, be given, without being in any way affected by 
the fact that among the stockholders of the corporation is the state 
of North Carolina. The state of North Carolina, having thus laid 
down her sovereignty when she entered into this enterprise with the 
private stockholders, so far as respects the transactions of the corpora- 
tion, exercises no power and enjoys no privilège in respect to thèse 
transactions not derived ffom the charter. Her interest, therefore, in 
this contract which has been assaulted is not a sovereign interest, nor 
are her functions with regard to them functions of sovereignty. She 
stands exactly as any other stockholder would stand. The state as 
well as they is bound by the charter. And if this lease was made bona 
âde, without fraud of any kind, within the powers and according to 
the requirement of the charter, the action of the corporation will bind 
every stockholder; This is the question at issue in this case. And 
having assumed jûrisdiction of the question, with ail proper parties 
before it, the décision of this court, subject to review by an appellate 
court, is final. In this point of view, the governor of the state and the 
attorney gênerai are proper parties to this case. In them alone is 
vested the right to bring suits in the naine of the state, and it is 
alleged that the threats of suit and of the destruction of this contract 
come from one or both bf them. Now, as the interests of the state, 
as a stockholder in this corporation, are not sovereign, if thèse two 
défendants seek to use the' name of the state, as a stockholder, to set 
aside the act of the corporation, they are not discharging the func- 
tions of sovereignty, but are simply seeking to represent a stockholder 
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in a private corporation. And if the state, as shareholder, is bound by 
the ternis of the charter, and this lease is within the powers of the 
charter, thèse two défendants cannot, in the name of the state, do what 
she herself, as stockholder, cannot do. To this extent only has this 
court jurisdiction over them. In the discharge of the executive func- 
tions devolving upon them under the constitution and laws of North 
Carolina, in ail matters within the executive discrétion, in the exercise 
of that control over ail domestic corporations which belongs to the 
state as the visitor of them, in the issue of any of the great préroga- 
tive writs against a corporation, this court cannot — no court can — in- 
terfère. But in bringing such a suit as is threatened, to destroy this 
lease, thèse two défendants would represent, not the sovereign state 
of North Carolina, but only a shareholder in a private corporation, 
and in this respect they corne within the jurisdiction of this court. 
They are high public officers. They are entitled to, and they hâve, 
the profound respect of the court. But no one in this country, how- 
ever exalted in station or illustrions in character, is above the law. 
No state officiai can, in assuming the name of the state, shelter himself 
behind her sovereign immunity, if he attempt any act which the state 
herself, being a shareholder, cannot do. Pennoyer v. McConnaughy, 
140 U. S. 1, 11 Sup. Ot. 699; Reagan v. Trust Co., 154 U. S. 362, 14 
Sup. Ot. 1047. 

It being clear that this case is within the jurisdiction of this court, 
its merits can be inquired into. The parties to the suit are the com- 
plainant and the défendants, the North Carolina Kailroad Company, 
the board of directors who made the lease in question, and the board 
appointed by the governor upon the removal of the old board. This 
removal was effected after this suitiwas brought, but the new board 
hâve corne in, and hâve fully presented their side of the case. Besides 
thèse, Hon. D. L. Russell, who is the governor of North Carolina, and 
Hon. Zebulon V. Walser, who is the attorney gênerai of North Caro- 
lina, are parties. Besides questioning the jurisdiction of the court, 
the answers of Messrs. Russell and Walser, who protest that they an- 
swer only in their individual capacity, and of the new board of direct- 
ors, make up clear and distinct issues upon the merits. If the jurisdic- 
tion of the court over the controversy is established, it can corne to a 
clear and definite conclusion on thèse issues, and settle the controversy 
once for ail. Thèse issues are three in number. First. Was the North 
Carolina Railroad Company authorized by its charter to make the 
lease of its roadbed and franchises claimed by complainant? Second. 
Was this lease executed in conformity with the requirements of the 
charter? Third. Was it executed bona fide, without fraud, misrepre- 
sentation, or malpractice in any respect ? 

The flrst of thèse issues is a question of law. It inrolves the right 
of the North Carolina Bailroad Company to farm out its franchise and 
property. It has no relation whatever to the policy or motives which 
led up to it. Thèse belong probably to the third issue. As has been 
seen, a lease was executed of its property and franchises by the North 
Carolina Bailroad Company to the Richmond & Danville Railroad 
Company in 1871, and for 30 years. The right of the lessor company 
to make such a lease has been before the suprême court of the state 
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in State v. Richmond & D. R. Co., 72 N. C. 634, 73 N. C. 529, and thé 
validity of the lease was sustained. In Logan v. Kailroad Co., 116 N. 
O. 940, 21 S. E. 959, thè court says, «The question of the authority of 
the lessor company to farm out its franchise and property is no longer 
an open one." Thèse décisions of the court of last resort of North 
Carolina as to the construction of a state statute bind the fédéral 
courts, apart from the very high authority of that court itself. Nor- 
ton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct. 1121; Union Bank t. Kan- 
sas City Bank, 136 U. S. 223, 10 Sup. Ct. 1013; Gormley v. Clark, 134 
U. S. 338, 10 Sup. Ct. 554. And thèse décisions being of force, unques- 
tioned, when this contract of lease was made, the law entered into, 
and was a part of, the contract, whose obligation cannot now be im- 
paired. Olcott v. Supervisors, 16 Wall. 678; Douglass v. Pike 
Co., 101 U. S. 677; Darlington v. Jackson Co., Id. 688; Anderson v. 
Santa Anna Tp., 116 TJ. S. 356, 6 Sup. Ct. 413. 

2. Was this lease executed in conformity with the requirements of 
the charter? On this point it has not been denied that the lease was 
executed after an unanimous vote of ail of the directors, confirmed 
and appiroved by unanimous vote in a regular stockholders' meeting. 

3. Was the lease executed bona fide, without fraud, covin, misrepre- 
sentation, or malpractice of any sort? This is a question wholly of 
fact. The charge is made by the défendants Messrs. Bussell and Wal- 
ser, and of the new board of directors, and in the answer of the lessor 
filed by them. Let this third issue be referred to Kerr Craige, Esq., 
of Rowan county, as spécial master, under the following instructions: 
That he take such testimony as may be produced before him touching 
ail matters relating to, or incidentaï with, this question, holding référ- 
ence at such time and place as may be most convenient; that upon 
this issue the défendants the new board of directors and Messrs. Rus- 
sell and Walser hâve the affirmative of this issue, and the opening and 
reply in the testimony, and that they bè allowed 60 days, if so long 
be necessary, within which to produce testimony, dating from the 
service of this order; that the complainant and the old board of di- 
rectors hâve the négative of this issue, and that they be allowed 60 
days, if so long be necessary, after the opposite party announce their 
évidence closed, and that 20 days, if so long be necessary, be allowed 
for reply, beginning when respondents announce that they hâve 
closed; and that said spécial master report the évidence with ail 
convenient speed thereafter. In the meantime the restraining order 
heretofore issued is continued until further order. 
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(Circuit Court, N. D. California. June 24, 1807.) 

No. 12,108. 

Banks and Banking— Spécial Deposits— Insolvenct. 

Money deposited in one bank to the account of another, with directions to 
the latter to pay the amount thereof by telegram to a third bank. is a 
spécifie deposit, which may be recovered In full, as against gênerai créd- 
itera, where the bank to whose crédit the money is deposited receives the 
same, but suspends before making payment as directed. 
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E. S. Pillsbury, for complainants. 
Sawyer & Burnett, for défendants. 

MORROW, Circuit Judge. This ïs a bill in equity against an in- 
solvent banking corporation to déclare a trust, and recover the sum 
of |5,000 as a spécial deposit. The facts are thèse: 

Samuel Montagu & Co., London bankers, cabled the Pacific Bank, 
in San Francisco, June 20, 1893, as follows: 

"Pay by telegram to Puget Sound National Bank, Seattle, Washington, flve 
thousand dollars, a/c of William Cochrane, We remit by cable to National 
Bank of Commerce, N. York, for your a/c, $5,000." 

The money was deposited in the National Bank of Commerce, in 
New York, on the same day, but was never transmitted by the Pacific 
Bank to the Puget Sound National Bank, at Seattle, state of Washing- 
ton. On the 22d day of June, 1893, the Pacific Bank suspended pay- 
ment and closed its doors, and thereafter refused to pay its depositors 
or other creditors except in the pro rata distribution of the property 
and assets of the corporation in the process of liquidation, under the 
management of the board of directors, in accordance with the laws of 
the state. It is admitted that there was more than $5,000 in the 
vaults of the Pacific Bank, belonging to the bank, from June 19, 1893, 
until the doors were closed, on the 22d of June, 1893. It is contended, 
on the part of the complainants, that the money involved in this trans- 
action was received by the Pacific Bank for a spécifie purpose, and 
not to be checked out or loaned or otherwise used by the bank; that 
the money constituted a trust fund, and did not become a part of the 
gênerai assets of the bank, and, not having been applied to the purpose 
for which it was received, it should be returned to the depositor. The 
défendants contend that the money remitted by complainants was 
placed to the account of the Pacific Bank in the National Bank of 
Commerce, at New York; that it was not sent directly to the Pacific 
Bank, but became a part of the account between the two banks, and 
the identity of the deposit was lost; and that, therefore, the complain- 
ants should be admitted to share only with the other creditors in the 
pro rata distribution of the assets of the bank. The National Bank of 
Commerce was the correspondent, in New York, of the Pacific Bank. 
It appears from the évidence that Wells, Fargo & Co., in San Francis- 
co, received a cablegram from the complainants on July 10, 1893, as 
follows: 

"London, July lOth, '93. 

"On June 20th we telegrapned Pacific Bank to pay by telegram to Puget 
Sound National Bank, Seattle, Washington, flve thousand dollars. William 
Cochrane. We deposited flve thousand dollars with National Bank Commerce 
m payment. Pacific did not pay. We claim that it was spécifie payment 
against deposit, and money therefore ours. Please claim return from Pacific, 
who had not then suspended, and who now offer no explanation. Write." 

Henry Wadsworth, the cashier of Wells, Fargo & Co. at San Fran- 
cisco, took this cablegram, immediately after its receipt, to the Pacific 
Bank, and exhibited it to McDonald, the acting président, who ac- 
knowledged the receipt of complainant's cablegram of June 20th, and 
gave as a rêason for the failure of the bank to make the payment as 
directed that they had not received the confirmation from the agent 
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of the tank în New York; but he admitted that it was customary, 
on receipt of such a télégraphie transfer draft, to make the disburse- 
ment in accordance with the directions of the order, without waiting 
for the agent's confirmation of the deposit. Subsequently Wells, Far- 
go & Co. received a letter from complainants, dated London, July 13, 
1893, containing, among other things, the following: 

"As explained to you in our cable, we aslied this bank, on June 20, to pay by 
telegram to the Puget Sound Nat. Bank, Seattle, Washington, $5,000, for a/c 
William Ooehrane, depositing to meet it the same amount with tne Nat. Bk. of 
Commerce, New York, same as on previous occasions. Upon investigation, 
we find that this money was not paid to the Puget Sound Nat. Bank, altho' the 
amount was withdrawn from New York. Our object is now to point out to the 
Pacific Bank that this amount of $5,000 cannot be looked upon as part of our 
balance with .them in account, but that it was to be used for the spécifie pur- 
pose indicated by us, and consequently repayable in full, especially since the 
transaction took place some days before the bank failed." 

This letter was also shown to McDonald by Wadsworth, who testi- 
fied that McDonald made no déniai as to anything therein set forth. 
Wadsworth testifled further that he had several conversations with 
the offleers of the bank respecting complainant's claim, and it was not 
denied by them that the Pacific Bank had received the $5,000 from 
the complainants, to be remitted to the Puget Sound National Bank, 
at Seattle, Wash. It appears that the complainants had a deposit 
account with the Pacific Bank at this time, and that there was a 
balance to their crédit in this account amounting to $3,902.15. In a 
statement received by Wadsworth from the officers of the bank, show- 
ing the state of complainants' account with the bank, this balance 
was shown as of the date of Juhe 22, 1893, when the bank suspended. 
Then followed an entrv, under date of July 14th, showing the deposit 
in New York on June 21st of $5,000. 

It is clear from this évidence that the bank had received, through its 
agent in New York, prior to its suspension, the deposit in question 
for transmittal to the Puget Sound National Bank, and that it was 
a spécial deposit, made for a spécifie purpose, and in the nature of a 
bailment. AU deposits made with bankers may be divided into two 
classes, namely, those in which the bank becomes bailee of the de- 
positor, the title to the thing deposited remaining with the latter; 
and the other kind of deposit, of money peculiar to banking business, 
in which the depositor, for his own convenience, parts with the title 
to his money, and loans it to the banker. Marine Bank v. Fulton 
Bank, 2 Wall. 252, 256. In Peak v. Ellicott, 30 Kan. 156, 1 Pac. 499, 
a bank received money from the maker of a note originally given to 
the bank, before it was due, to pay it to the holder and return the 
note, but appropriated the money and failed to pay the note. It was 
held that, upon the subséquent failure of the bank, the maker could 
reclaim the money from the bank's assignée in trust for creditors. 
Horton, C. J., thus stated the facts and the law: 

"The question in this case is whether a trust in favor of the plaintiff ls im- 
pressed upon the $782.50 delivered to the cashier of the Riley County Bank on 
November 22, 1881, for the purpose of paying the note of plaintiff executed to 
the bank, but at that time owned and held by the Harrison National Bank of 
Cadiz, in Ohio. When the bank, through its cashier, accepted the $782.50. it 
was not paid by the plaintiff as a deposit, nor accepted by the latter as a deposit, 
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nor was the relation of debtor and créditer between the bank and the plaintiff 
created by the transaction. On the other hand, as respects this spécifie sum, 
the relation between the plaintiff and the bank must be regarded as that of 
principal and agent. After the bank receîved this sum to satisfy the note of 
the plaintiff, the bank held the money in a flduciary capacity. If the money 
was not applied, according to the understandlng of the parties, to the satis- 
faction of the note, it should hâve been returned to the plaintiff. It was not 
deposited to be checked out or to be loaned or otherwise used by the bank. In 
làw, the Dank held It as a trust fund, and not as the assets of the bank. The 
defenaant, as assignée of the bank, succeeds to ail the rights of the bank; but 
as such assignée ne has no lawful authority to retain a trust fund in his hands 
belonging to the plaintiff, and which the bank, at the time of receiving the same, 
promised and agreed to apply in payment of plaintiff' s note. As the money 
was a trust fund, and never belonged to the bank, lts creditors will not be in- 
jured If lt is turned over by the assignée to lts owner. Even lf the trust fund 
has been mixed with other funds of the bank, this cannot prevent the plaintiff 
from followlng and reclaiming the fund, because, if a trust fund is mixed with 
other funds, the p*erson equitabiy entitled thereto may follow It, and has a 
charge on the whole fund for the amount due. Frith v. Cartland, 2 Hem. & 
M. 417, 420." 

In People v. City Bank of Rochester, 96 N. Y. 32, the principal 
facts were thèse: The City Bank of Rochester had discounted cer- 
tain notes for the firm of Sartwell, Hough & Ford, a depositor with 
it, and that firm, wishing to anticipate the payment of thèse notes, 
gaye to the bank its checks for the amount of the notes, less rebate 
of interest, which checks the bank received, and chargea in the firm 
account, and entries were made in the bank books to the effect that 
the notes were paid. The firm at the time supposed that the bank 
held the notes, but they had in fact been previously sold by it. 
Before the notes became due, the bank failed; and in an action 
brought by the attorney gênerai in the name of the people a re- 
ceiver was appointed of its property and effects. The firm made 
an application to the court, requiring the receiver to pay the notes 
out of the funds in his hands. This was fmally granted, and an 
appeal was thereupon taken. Danforth, J., after stating the facts 
as above, said: 

"The transaction in question was not between the bank and Sartwell, Hough 
& Ford In thelr relation of debtor and créditer, nor in their relation of bank and 
depositor. The object of the latter was to provide a fund for the payment of 
spécifie notes, and the engagement of the former was to apply that fund to such 
payment. Thus, a trust was created, the violation of which constituted a fraud 
by which the bank could not profit, and to the benefit of which the receiver Is 
not entitled. [Clting Libby v. Hopkins, 104 U. S. 303; In re Le Blanc, 14 
Hun, 8, affirmed 75 N. Y. 598.] » * * The checks of the petitioner were 
money assets in the hands of the bank, and were so treated by ail parties. They 
were delivered to It with explicit directions to apply the proceeds on payment 
of the notes. Those directions were assented to by the bank officer, and 
the checks collected from the gênerai fund. From that moment the bank was 
bound to hold the money for, and apply it to, that purpose, and no other, or, 
failing to do so, return it to the petitioner. As to it, the bank was bailee or 
trustée, but never owner. It is estopped from saying that ail this is a matter 
of bookkeeping. It assumed a duty, and the receiver, as its représentative, is 
bound by it. Nor does this obligation at ail dépend, as the appellant seems to 
suppose, upon the question when, where, and to whom the notes were to be 
paid. Whefher presently or in the future is immaterial. The spécifie object 
for which the fund was creared was the payment of the notes, and its char- 
acter does not dépend upon those incidental circumstances. The checks were 
impressed with a trust, and no change of them into any other shape could de- 
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vest it so as to give the bank or Its receiver any différent or more valid clalm 
in respect to them than the bank had before the conversion. [Clting Van Alen 
v. Bank, 52 N. Y. 1; Dows v. Kidder, 84 N. Y. 121.]" 

It will be observed that in the case just cited the court held that 
the fund had been created for a spécifie purpose, although the firm 
was a regular depositor with the bank. The case of Massey v. 
Fisher, 62 Fed. 958, involved facts substantially similar to those 
in the cases of Peak v. Ellicott and People v. City Bank of Roches- 
ter, supra. In that case it was held that where an indorser pays a 
note to a bank, and takes a receipt containing an order for a surren- 
der of the note on return of the receipt, the relation between the 
bank and the indorser is not that of debtor and creditor, but is a 
flduciary relation, entitling the indorser, on the bank becoming in- 
solvent without applying the money on the note, or procuring ita 
surrender, to hâve the assets in the hands of its receiver applied in 
payment thereof. With respect to the contention made in this 
case, that the money, by mingling it with other funds of the bank, 
had lost its identity, and therefore could not be recovered, the court 
said: 

"The bank hawing failed to apply the money to the note, can it be recovered 
from the receiver? His counsel thinks not, because the bank placed the money 
in its vaults with other money of its own, whereby its identity was lost. Why 
should this wrongful act defeat the plaintiffs' right? Nobody is injured by al- 
lowing the plaintiffs to take the amount from the deposit. The receiver and 
creditors stand on no higher plane than the bank, and can no more assert that 
it was the bank's money than the bank could. It is true, they are entitled to 
ail the bank's property, but this is not its property. It is not important that 
the plaintiffs' money bore no mark, and cannot be identifled. It is sufficient to 
trace it into the bank's vaults, and find a sum equal to it, and presumably 
representing it, continuously remained there until the receiver took it. The 
modem raies of equity require no more. Knatchbull v. Hallett, 13 Ch. Dlv. 
696; National Bank v. Insurance Co., 104 U. S. 54; Bank v. King, 57 Pa. St. 
202; Stoller v. Coates, 88 Mo. 514; McLeod v. Evans, 66 Wis. 401, 28 N. W. 
173, 214; People v. City Bank of Rochester, 96 N. Y. 32; Bank v. Weems 
iTex. Sup.) 6 S. W. 802; Harrison v. Smith, 83 Mo. 210; Beach, Bq. Jur. § 285; 
Fisher v. Knight, 9 C. C. A. 582, 61 Fed. 491." 

In the case of Anderson v. Pacific Bank, 112 Cal. 598, 44 Pac. 1063, 
which was a suit against the same défendant as in the case at bar, 
a spécial deposit of money was made with the bank as a pledge, 
to secure it from loss for the furnishing of bail; and it was held, 
in an action by Anderson to recover from the Pacific Bank the amount 
of the money so deposited, that the deposit remained in the pledgor, 
and, after cessation of the liability to secure which the pledge was 
given, the pledgor could recover the sum deposited, and that in the 
case of the insolvency of the bank the pledgor was not remitted to 
the rights of a gênerai creditor, but might recover the entire sum 
deposited out of the assets of the bank. It was f urther held that the 
bank could not plead its wrongdoing to its own advantage, and 
the fact that moneys specially deposited in the bank by way of 
pledge were afterwards wrongfully commingled and used as funds 
of the bank, without the knowledge or consent of the pledgor, could 
not be urged by the bank, in défense, as effecting any change in the 
contractual relations and rights of the parties. In the course of 
the opinion, Mr. Justice Henshaw said: 
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"It ls unquestlonably true that one making a gênerai deposlt with a bank la 
the usual course of business parts with title to the mpneys deposited. In . the 
case of a spécial deposit, however, which is a mère bailment, the rule is the 
same with banking institutions as with individuals. Whether the spécial de- 
posit be under a contract of bailment for the better protection of the bailor's 
property, or under a contract of pledge as security for some spécifie obligation 
of the pledgor, title does not pass to the ballee or pledgee, but remains in the 
pledgor." 

The case of Farley v. Turner, 26 Law J. Oh. 710, is, so far as the 
facts are concernée!, more directly in point than any other case that 
I hâve been able to find. The principal facts were thèse: The 
customer of a country bank, having a sum of £924 standing on his 
account, paid in a further sum of £707, with a written direction that 
£500 of that sum should be forwarded to another bank to meet a 
bill to become due. A sum of £500 was sent as directed, but before 
the bill became due the country bank ceased to carry on business. 
It was held that the £500 was speciflcally appropriated, and belonged 
to the customer of the bank, and not to the gênerai creditors, the 
bank having been closed. Kindersley, V. C, delivered the opinion, 
which is as follows: 

"I thlnk that the clalmant ls entltled to the £500 speciflcally. I am fearful 
lest I should be influenced In my décision by thls belng a hard case, since hard 
cases often make bad law, but still I feel a strong conviction that It will be 
In accordance with the law to allow the clalm. The matter stands In this way: 
Goodwin, having to pay a bill which he had accepted, payable at Robarts & 
Co., thought fit to pay lnto the hands of his bankers, Messrs. Farley, Turner 
& Jones, a sum of £707 In addition to the balance then standing to bis crédit. 
According to the statement in the case, lt appears that, at the tîme of paying 
in the £707, Goodwin told the clerk that £500 of this money was to be applied 
for the spécifie purpose of meeting an acceptance, payable at Robarts & Co.'s, 
to become due on the 14th. Goodwin at the same tlme signed the notice before 
sfated. Now, what was the effect of this direction to the bankers? Goodwin, 
In effect, sald: 'There Is a bill which I want paid at Robarts & Co. Therefore 
send them £500 of thls monéy, and advise them to apply lt in payment of this 
bill.' The direction Is accepted by the bankers, or by their clerk, which amounts 
to the same thing, and the clerk did what appears to be usual. There was no 
négligence on his part. At the same time he placed the whole amount of £707 
to Mr. Goodwin's gênerai banking account. He mlght certalnly hâve sent up 
a check for £500 to Messrs. Robarts & Co., and placed the remainlng sum to 
Mr. Goodwin's account; but he took the ordlnary course, and sent up the £500, 
debitlng Mr. Goodwin's banking account with that sum, and they Informed 
Robarts & Co. that such a bill would be présentée. Now, it so happened that 
the Kiddermlnster Bank had other bills, more or less under similar clrcum- 
s fanées, which they wanted paid at Robarts' bank, and they sent up a batch 
of bills to Messrs. Overend & Gurney for them to discount, and directed them 
to pay the amount into Robarts & Co.'s bank for the purpose of meeting other 
bills, as well as that for £500. It appears to me that the course pursued was 
the same as îr, having no occasion to pay more than the £500 bill, they had 
simply sent up the spécifie amount, with a direction to pay that particular bill. 
It Is true that the money was not earmarked as if It had been locked up in a 
box, but lt ls a portion of the £707 which had been paid in expressly for the 
purpose of meeting the bill for £500. The facts of this case differ, I think, 
from the cases clted. I admit that the money Is not a particular deposit with 
the bankers, but it is money placed in their hands to be applied in a particular 
way. What I now décide will not trench upon the authorities which décide 
that money paid into a banker's is not a deposit which you may receive back 
in the identical notes and sovereigns, but that it is a debt. That is quite a 
différent case. Under the cireumstances, I am of opinion that the £500 belongs 
speciflcally to Goodwin, and not to the gênerai creditors of Mr. Turner." 
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From thèse authorities, it is plain that the deposit in this case 
should be treated as a spécial deposit made for a particular purpose, 
and not as a gênerai deposit. It was tlierefore in the nature of a 
bailment, the complainants never having parted with their title to 
the money. Consequently a trust was impressed upon this f 5,000 
in favor of complainants, and it does not belong to the gênerai cred- 
itors of the bank. A decree will therefore be entered declaring that 
the défendants hold $5,000 in trust for complainants, and that they 
recover the saine, with costs, and it is so ordered. 



CAREY v. ROOSEVELT et aL 
(Circuit Court, S. D. New York. June 28, 189T.) 

1. JUDGMKNT AGAINST ADMINISTRATORS — PRIVITY OF LEGATEES. 

While, in gênerai, a judgment against executors or administrators c. t. a. 
is binding on legatees, yet it is not so binding when the suit is commenced 
or revived after the administrators' accôunts hâve been settled, and ail the 
property in their hands paid over to the legatees and trustées under the 
will, pursuant to a decree of the proper court; for the trust is then practlcally 
terminated, the administrators are devested of ail control over the property, 
and the privity between them and the legatees and trustées terminated. 

2. Samk. 

A judgment against përsons In their capacity as administrators c. t. a. 
is not rendered binding on them as legatees, merely because of their Per- 
sonal ldentity. 

This was a suit in equity by George C. Oarey, as trustée, etc., 
against John E. Roosevelt and others, as trustées and legatees un- 
der the will of Amos Cotting, deceased, to enforce payment of a 
judgment previously rendered against the administrators c. t. a. of 
said Cotting's estate. The cause was heard on demurrer to the bill. 

Burton N. Harrison, Arthur H. Masten, and Henry M. Ward, for 
complainant, 

George H. Yeaman, George C Kobbé, and James A. Speer, for de- 
fendants. 

COXE, Circuit Judge. The complainant is trustée for the beneflt 
of the creditors of the National Express & Transportation Company. 
On December 13, 1886, John Glenn, the complainant's predecessor in 
such trust, began an action at law in this court against Amos Cot- 
ting to recover $4,000 and interest. Cotting appeared in the ac- 
tion. On the 12th of May, 1889, he died leaving a will, which was 
duly probated. The executors named in the will having died, Iet- 
ters of administration with the will annexed were issued to John 
E. Roosevelt and Katie T. Schermerhorn, two of the défendants 
herein. On the 6th of September, 1893, the action against Cot- 
ting was revived against his administrators, and judgment was, on 
the 28th of February, 1895, recovered against them for $6,221.90. 
Leave to issue exécution upon this judgment was denied. On the 
8th of April, 1892, a decree was entered settling the accôunts of the 
administrators and deceased executors of Cotting's estate, and di- 
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recting the administrators to pay over the property in their hands 
as directed by the terms of the will. This transfer was made on 
the same day and the principal sum has since been held by the 
trustées created by the will. The income has been paid over to the 
bénéficiaires named in the will. The prayer of the bill is that the 
défendants, who are the trustées and beneficiaries of Amos Cot- 
ting's will, be directed to account for and pay to the complainant the 
amount of the judgment of February 28, 1895, namely $6,221.90. 
In brief, then, this is an action against the trustées, legatees and 
beneficiaries of Amos Cotting's will, founded upon a judgment re- 
covered in a suit against his administrators. 

The principal question debated is as follows: Is a judgment sp 
obtained against an administrator with the will annexed conclusive 
évidence against a legatee? The défendants cite a number of cases 
holding that a judgment against an executor is not évidence against 
the heir or devisee. Ingle v. Jones, 9 Wall. 486, 495; Sharpe v. 
Freeman, 45 N. Y. 802; Moss v. McOullough, 5 Hill, 131, 135; Dale v. 
Kosevelt, 1 Paige, 35; Platt v. Platt, 105 N. Y. 488, 497, 498, 12 N. E. 
22; Mathews v. Springer, 2 Abb. (TJ. S.) 283, 301, Fed. Cas. No. 9,277. 
This proposition is firmly established, and, indeed, is not disputed. 
The reason is plain; the devisee is not in privity with the executor. 
The title of the devisee does not corne through the executor but 
directly from the testator. The executor takes no title to the real 
estate. It is manifest that thèse cases do not touch the point in 
controversy. No authority has been cited by counsel, or found by 
the court after diligent search, where the courts of New York hâve 
passed directly upon the question involved. In other jurisdictions, 
however, the rule is clearly established that a legatee is in privity 
with the executor and bound by a judgment against him. 

In the case of First Baptist Church V. Syms, 51 N. J. Eq. 363, 28 
Atl. 461, the court said (page 366, 51 N. J. Eq., and page 462, 28 Atl.) : 

"If the Judgment is ultimately allowed to stand and be enforced, it will be 
conclusive upon the executor and also upon the legatees under the will, who 
are the executor's privies so far as the personalty coming to him, the priniary 
fund for the payment of debts and legacies, is concerned (Castellaw v. Guil- 
martin, 54 Ga. 299; Redmond v. Coffin, 2 Dev. Eq. 437; Hooper y. Hooper, 
32 W. Va. 526, 9 S. E. 937); and the entire personal estate may at once be 
applied to its payment, to the complète exhaustion of the personalty, leaving 
yet unpaid a portion of the judgment and the entire amount of the indisputtAle 
debts, the payment of which will be thrown upon the real estate. The judg- 
ment against the executor is not conclusive upon the heirs and devisees, who 
are not in privity with him (Birely v. Staley, 5 Gill & ,T. 432, 453; Collinson v. 
Owens, 6 Gill & J. 4; McCoy v. Nichols, 4 How. (Miss.) 31, 39; Beckett v. 
Selover, 7 Cal. 215; Stone v. Wood, 16 111. 177, 179; Robertson v. Wright, 17 
Grat 534), because they do not claim under him, and are not parties to the 
suit, and are not in position to adduce évidence in opposition to recovery, con- 
trovert the testimony offered in support of the plaintiff's case or appeal from 
the judgment when rendered, and, for the same reason, it is not conclusive upon 
the legatees, so far as their legacies are charged upon and payable out of the 
realty; and when, therefore, the executor seeks the realty for the payment of 
that judgment, those who are entitled to interest in the real estate are not bound 
by the judgment, but may question the claim which underlies it and is Its 
foundation. It thus appearing that the judgment is conclusive upon the lega- 
tees as to the personalty, and is not conclusive as to the realty, it would seem 
to follow that, if it stands and may be used as a shield to the executor, it will 
81 F.-39 
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protect Mm In applying at least the personalty in its payment, and estop the 
legatees from questioning such application, and their right of ultimate contest 
will be limited to the remnant of it which cornes over upon the realty unpaid." 

In Fraser v. City Council, 19 S. C. 385, 400, the court says: 
"The exécuter being bound, the legatees, hls privies In estate, are also bound. 
unless there is something In the extraordinary clrcumstances of the case which 
makes it exceptional. 'A. judgment against an admlnistrator, or executor, is 
binding on the creditors and legatees of the estate.' Freem. Judgm. § 163; 
Mauldin v. Gossett, 15 S. C. 678, and authorities. Thls is admitted to be the 
gênerai rule. * * * To the action at law the legatees had no right to be 
made parties; the regularly qualifled exécuter was the proper représentative 
of the estate, and was the only party to be sued. Winstanley v. Savage, 2 Mc- 
Cord, Eq. 435; Pretwell v. Neal, 11 Rîch. Eq. 571." 

See, also, Bell v. Bell, 25 S. C. 149; Ward v. Durham, 134 111. 195, 
25 N. E. 745; Dandridge v. Washington's Ex'rs, 2 Pet. 370, 377; 
Pickens v. Yarborough, 30 Ala. 408. 

Many other authorities to the same effect might be cited, and 
nothing to the contrary appears in the New York décisions. It is 
probable that the logic of the situation will require a similar holding 
whenever the question is squarely presented to the courts of this 
state. 

In Blood v. Kane, 130 N. Y. 519, 29 N. E. 994, the court of appeals 
says: 

"An exécuter, as such, takes the unqualifled légal title of ail personalty not 
specifically bequeathed, and a qualifled title to that which is so bequeathed. He 
holds not in his own right, but as trustée, for the beneflt (1) of the creditors 
of the testator, and (2) of those entitled to distribution under the will, or, if not 
ail bequeathed, under the statute of distributions." 

It would seem that while this relation exists, a judgment against 
the executor will bind the legatee. The statutes of New York hâve 
made such careful provision for the collection of debts against de- 
cedents' estâtes that it is not surprising that complications like the 
présent seldom occur. 

Conceding the gênerai principle that a judgment against the 
executor binds the legatee, the next question is: Do not the pe- 
culiar circumstances surrounding the case in hand take it out of 
the gênerai rule? The process which resulted in the judgment was 
served on Ootting in 1886, but the suit was not revived until 1893, 
and judgment was not entered against the administrators until Feb- 
ruary, 1895. The défendants hère were not parties to that action, 
unless it can be said that John E. Eoosevelt and Katie T. Schermer- 
horn, who were there sued as administrators, and are hère sued as 
trustée and legatee, respectively, are exceptions. The défendants 
in their présent capacities hâve never had an opportunity to dispute 
the debt upon which the judgment is based. They hâve never had 
their day in court. The action is on the judgment pure and simple. 
The parties against whom it is sought to be enforced obtained title 
long before it was rendered. The accounts of the administrators 
had been settled, and the property in their hands paid over, pur- 
suant to the judgment of the court before the suit against them was 
commenced, or, what in légal contemplation is the same thing, re- 
vived against them. They had been practically discharged; they 
had no interest in defending the suit; they were administrators only 
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in name. There was no property in their hands upon which the 
judgment was a lien. In no way could it hâve been enforced against 
them. The administrators acted in ail respects pursuant to law. 
During the four years succeeding Cotting's death, neither they nor 
their predecessors had notice of complainant's claim. After the trust 
had been fully performed, the court duly settled their accounts and 
directed them to pay over the amount in their hands to the défend- 
ants. When notice of this claim was first brought to their at- 
tention they had nothing belonging to the estate or to thèse défend- 
ants, and the défendants had been in undisturbed possession of the 
property for nearly 18 months. There is no allégation that the ad- 
ministrators had actual notice of the claim. The fact that the suit 
had been commenced against the testator in 1886 was not con : 
structive notice to them. The statute provides how claims against 
the estate must be proved, and, not having received that notice, the 
administrators were justifled in distributing the estate pursuant to 
law and the terms of the will. Was there any existing privity 
when the suit was commenced and the judgment recovered against 
the administrators? If so, a judgment recovered 50 years hence 
will be equally binding. "It is well understood that no one is a 
privy to a judgment whose succession to the rights of property there- 
by affected occurred previously to the institution of the suit." 
Freem. Judgm. § 162. 

There must be a time when privity by représentation ceases. If 
such a time ever cornes it would seem to be when the property passes 
from the executor by opération of law and vests in the legatee. 
When this occurs the executor is devested of ail title to and con- 
trol over the estate. The relations between him and the legatee 
terminate. There is no longer any res upon whioh the rule can 
operate. Every feature which combined to produce privity has dis- 
appeared. The g)\ost of the old relationship only remains. Every 
équitable considération would seem to demand that those who, in 
such circumstances, présent claims for the first time, should pur- 
sue the estate in the hands of those who hold the possession and the 
right of possession and whose title the executor has no power to 
devest. They are interested in defeating unfounded claims. He is 
not. He is no longer in a position to bind the estate by word or 
deed. The fact that a party succeeds in obtaining judgment at such 
a time should not preclude the real parties in interest from demand- 
ing proof of the claim. The court understands that the complain- 
ant does not contend that this action can be maintained under the 
New York Code (sections 1837-1841). There is no provision of 
thèse sections making such a judgment res judicata. On the con- 
trary, ail applicable provisions relate to "a debt of the décèdent," per- 
mitting the legatee, apparently, to interpose any available défense. 

The contention that the judgment is binding because two of the 
défendants hère were défendants in the original suit, in entirely dif- 
férent capacities, is met by the authority of Sharpe v. Freeman, su- 
pra, where the précise point is decided (page 807). See, also, 2 Phil. 
Ev. (4th Am. Ed.) p. 11; Gaines v. Hennen, 24 How. 553, 578, 579; 
Freem. Judgm. § 156. 
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In conclusion it is thought that thèse défendants should not be 
deprived of their property without an opportunity to be heard. A 
contrary doctrine would seem manifestly unjust, and, where the de- 
lay has been as great as in the présent case, might open wide the 
door to f raud. The question presented is most interesting and has 
been discnssed in the briefs with great learning and ability. The 
court only regrets that a conclusion winch is believed to be mani- 
festly équitable should not be enforced by an authority directly in 
point. If such an authority exista, the court, after the most care- 
ful examination, has been unable to discoTer it. 

Other grounds of demurrer are presented, but it is nnnecessary to 
çonsider them in view of the conclusion reached upon the main 
proposition. The demurrer iB sustained, but the complainant, if so 
advised, may amend his bill within 20 days on the payment of costs. 



WESLEY v. TINDAL et aL 

Ex parte VANCE. 

(Circuit Court, D. South Carolina. July 2, 1897.) 

1. Ejectment against State Officehs— Enforcement of Execution. 

When final judgment in ejectment has been rendered against persons in 
possession as offlcers of the state, exécution will be enforced, as against a 
stranger who also claims to be in possession as a state officer, though he 
asserts that his possession was not acquired through or under the de- 
fendants. 

3. Same— Lis Pendens. 

One who obtains possession of premlses after entry of final judgment in 
ejectment against a prior possessor cannot rely on the failure to file a lis 
pendens, under Code Civ. Proc. S. C. § 153, as the suit was merged in the 
judgment, which became notice to ail the world, before he obtained posses- 
sion. 

8. Lis Pendens— Parties Protectkd. 

Failure to file notice of lis pendens, under Code Clv. Proc. S. 0. § 153, pro- 
tects only subséquent purchasers or incumbrancers. 

Samuel W. Melton (Wm. A. Barber, Atty. Gen., of counsel), for 
petitioner. 
Wm. H. Lyles, for respondents. 

SIMONTON, Circuit Judge. This îs a case at law. The plaintifs 
in an action of ejectment against the défendants on the record ob- 
tained a verdict on 7th April, 1894, entered judgment thereon, and 
issued exécution. Upon appeal to the circuit court of appeals of the 
Fourth circuit the judgment below was afflrmed. 13 G. C. A. 160, 
65 Fed. 731. The cause having been removed by certiorari into the 
suprême court of the United States, the whole record was reviewed 
in that court, and the judgment below again affirmed. 17 Sup. Gt. 
770. 

Proceeding to enforce his exécution, the plaintiff is met with the 
pétition of this petitioner. This petitioner sets out that he is the 
state commissioner under the dispensary law; that he is now, as 
such commissioner, in the possession of the real estate known as the 
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"Agricultural Hall," the subject of the action at law in this case; 
that he was not a party to that action ; that he did not acquire pos- 
session under said défendants, but as the successor of J. T. Gaston, 
acting commissioner; that Tindal, the défendant, at the time of the 
commencement of the action, was secretary of state for the state of 
South Carolina, having, as such, control and custody of the property; 
that the other défendant was a watchman appointed to take care 
of the property; that Tindal's term of office expired January, 1895, 
and that the employment of Boyles also terminated, and that he is 
now dead; that neither at the time of the commencement of said ac- 
tion, nor during its progress, was notice of lis pendens flled any 
where ; that the possession of the petitioner was not acquired through 
or under Tindal or Boyles. Then follow a number of paragraphs 
attacking the validity of the sale of this property in dispute, and of 
the title of plaintiff. He claims to be in possession of the prop- 
erty as a tenant, occupying the same in the conduct of the business 
of the state dispensary. The prayers are: First. For the judgment 
of the court whether the exécution issued in this case will authorize 
any officer of this court to dispossess the petitioner. Second. If lue 
court should so hold, then that judgment herein be stayed until the 
right of possession claimed, and now enjoyed by petitioner, be deter- 
mined according to the forms and procédure of this court. Third. 
That the judgment be opened, and that the petitioner be let in as a 
party défendant, to answer his défense to this action as he may be ad- 
vised, to be tried and determined in due course of procédure in said 
cause at law. Fourth. And for gênerai relief. 

As has been seen, the plaintiff in this case brought his action of 
ejectment. Under this action, he was compelled to sustain his title 
against the world, to stand upon the strength of that title alone. 
After a trial in this court, it was determined upon such proof that 
he was the owner of the property. In that action the défendants 
set up the défense that they were state agents, holding the property, 
not in their own right, but solely for the state; one of them, Mr. 
Tindal, being. in possession, virtute officii, as secretary of state. 
This défense was overruled in the face of the proof of title in plain- 
tiff. Now, we hâve another state officer alleging that he is in pos- 
session, and claiming that, because he is a state officer, he should 
not be disturbed, nor called upon to recognize the title of plaintiff. 
To aid him, he makes precisely the same questions which were made 
and overruled in the trial of Wesley against Tindal. It will be 
noted that the petitioner does not show by what authority he occu- 
pies this building, whether by an act of the législature, or by any 
other authority. He simply says that he is a tenant. There is 
no reason why the prayer of his pétition should be granted. Wesley 
against Tindal may not be res adjudicata as to this petitioner; but 
it is of the highest authority for this court upon the position that the 
title of Wesley is good as against any one who assumes the right to 
the possession of this property solely because he is a state officer. 
There is abroad a misapprehension upon this point. It seems to 
be supposed that one has only to say that he is acting for or by the 
authority of the state, and at once he secures for himself the rights 
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and immunities of the state. The state speaks authoritatively in 
her constitution, and through her législature, and the législature 
can speak with authority only through a concurrent resolution or a 
joint résolution, or an act, and thèse last two niust be approved by the 
governor. 

In the présent case the législature has spoken. Ail the property 
of the state not in public use was placed under the control of the 
sinking fund commission, who are authorized to sell the same, 
and the proceeds of such sale or sales are appropriated to the sink- 
ing fund of the state. Gen. St. 1882, §§ 60-63, and Acts Assem. 
1883 (18 St. at Large, p. 380). In 1890 the commissioners of the 
sinking fund were authorized, empowered, and required to sell that 
certain building in the city of Columbia, with the lot on which it 
stands, known as the "Agricultural Hall," and the proceeds of the 
sale, it was directed, should be turned over to the trustées of Clemson 
Collège. 20 St. at Large, p. 707. Thus, the state, by its législa- 
ture, not only required the sale of this property, but also disposed 
of the proceeds of sale. Under this authority, solemnly adjudicated 
upon in this court, and decided to be ample, this property was sold, 
and, by the same adjudication, held rightfully sold to the plaintiff 
in this case. Where, then, is there room for any pretense that the 
petitioner or any one else is tenant of this building, and where is the 
authority to any one to lease it? 

The petitioner, however, alleging that he does not claim through 
either the plaintiff or défendant, relies upon the fact that no notice 
of lis pendens was filed in this case. According to the pétition, Mr. 
Tindal was in possession by authority of law in 1893, and his 
right of possession, under the opération of the act of the législature, 
ceased when he went out of office, in 1895. The judgment of the 
court was entered on 7th May, 1894. That judgment was notice to 
ail the world of the fact that it declared Wesley the owner of the 
property. When it was entered, the suit was no longer pending. 
The lis was merged in the judgment. Besides this, under section 153 
of the Code of Civil Procédure, the failure to filé notice of lis pendens 
protects only some subséquent purchaser or incumbrancer. The 
petitioner is neither a purchaser nor an incumbrancer; nor has he 
averred or shown that the party for whom he is tenant is either such 
purchaser or incumbrancer. The prayer of the petitioner is denied, 
and his pétition dismissed. 



UNITED STATES v. 164 Vioo PROOF GALLONS OF DISTILLED SPIRITS. 

(District Court, S. D. Ohio. W. D. June 30, 1897.) 

Internat, Revende — Fokfbitdrb Proceedings— -Production of Books and 
Papers. 

In a proceeding for forfeiture, based on a charge of fraud in violation of 
the internai revenue laws, the government will not be required, on motion 
of an intervening claimant, to produce, for the inspection of such clairnant, 
ail books and writings in its possession containing évidence pertinent to the 
issues; nor to produce or furnish copies of the original measurements of 
the packages containing the goods in question, such measurements being 
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on file In the office of a collecter of Internai revenue outside the district 
where the proeeeding is pendlng. 

Harlan Cleveland, for the United States. 
Sidney G. Stricker, for claimant. 

SAGE, District Judge. This case is before the court on motion to 
require the government, before trial, to produce to the attorney for 
the intervening petitioner any and ail books or writings in its posses- 
sion or power, which contain : First, évidence pertinent to the issues, 
— that is to say, any and ail reports or returns of the gaugers who 
gauged and inspectée! the brandy in question ; second, any and ail re- 
ports or returns made by the distillers or wholesale liquor dealers in 
whose possession or control said brandy has ever been ; third, any and 
ail writings or correspondence or copies thereof between any of the 
parties who may hâve had any connection with the removal or ship- 
ment of said brandy. The demand is as sweeping and comprehensive 
as it could be made, and, if sanctioned by the order of the court, would 
compel the government to submit its entire évidence to the inspection 
and examination of counsel for the défendant in advance of the trial, 
which, in a proeeeding for forfeiture based upon a charge of fraud in 
violation of the internai revenue laws of the United States, ought not 
to be allowed. But in the brief of counsel for the intervener the 
demand is modifled to "seeking a discovery of the original measure- 
ments of the packages, the only existing évidence of which is the re- 
turn of the gauger under f orm 59£ as made to the revenue départaient, 
which is in its exclusive possession and control, and which can be 
reached by no other process than this motion." The intervener is a 
wholesale liquor dealer, who claims to hâve purchased the packages 
from the distillers. But the United States attorney has not in his 
possession thèse original measurements. They are technically, it is 
true, in the possession of the government, that is to say, of the internai 
revenue department, but they are on file in the state and district where 
the brandy was distilled, and the intervener is entitled, upon applica- 
tion, to an inspection, or to a certified copy of them. It is not the duty 
or province of the government to transport the originals hère for the 
convenience of the intervener and his counsel, or to procure certified 
copies for that purpose. The originals are in the proper custody 
directed by the law, but not within this jurisdiction. If the inter- 
vener wishes to inspect them, he will hâve to make his application 
there, or procure from the collecter of the proper district certified 
copies. The motion will be overruled. 



PRIEST v. COATES CLIPPER MANUF'G CO. 

(Circuit Court, D. Massachusetts. June 25, 1897.) 

No. 475. 

Patents — Invention-— Haib Ct^ippers. 

The Priest reissue, No. 11,411 (original No. 478,461), for an lmprovement 
In hair clippers, involves, in substance, merely a rearrangement of parts and 
change of proportions, resulting in no new function, and no new advantages 
of a striking character, and is therefore void for want of invention. 
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This was a suit in equity by Joseph K. Priest against the Coatea 
Clipper Manufacturing Company for alleged infringement of reis- 
sued letters patent No. 11,411, granted April 10, 1894, to the com- 
plainant, for an iniprovement in hair clippers. The original patent 
(No. 478,461) was issued July 5, 1892. 

C. C Morgan and John S. Richardson, for complainant. 

Fish, Richardson & Storrow and A. D. Salinger, for défendant. 

PUTNAM, Circuit Judge. The only real issue in this case is that 
of patentable invention. As presented hère, this raises a pure ques- 
tion of f act, as to which différent minds might, perhaps, be differently 
impressed, but which seems to the court to offer an easy and clear 
solution. On a question so purely one of fact as this, it is sufficient 
to state the gênerai considérations which lead to the resuit we hâve 
reached, without discussing ail the détails pro and con confirming it, 
or apparently controverting it. The patent relates to improvements 
in hair clippers and shears, and the claims in issue are as follows: 

"(1) In a clipper, a movable cutter, operating handles, a comb plate, and a 
spring connected to said handles, and arrangea in a space or chamber below 
the highest portion of the inner end of the pivotally movable handle, whereby 
compactness is secured, and provision Is made for the removal of the spring in a 
downward direction after the comb plate is removed, without changing the rela- 
tion of the handles to each other, substantially as descrlbed. 

"(2) In a clipper, the combination of the cutter operating handle, formed wlth 
an arched or bowed portion, and with a pendent, hollow, cylindrical bearing; 
the stationary handle having a housing portion, and a hollow-shouldered, cylin- 
drical bearing projecting from said housing portion, and passing through the 
cylindrical bearing of the movable handle; the coupling and spring-tension 
key boit, the comb plate, the cutter plate, and a spring arrangea in a space 
between the arched portion of the movable handle and the upper surface of the 
comb plate, and made removable in a downward direction when the comb plate 
Is removed,— substantially as described." 

"(4) In a clipper, a reciprocating cutter and vibrating operating handle, in 
combination with an axial portion, a stationary handle, comb plate, and a power 
spring connected to said handles; said operating, vibrating handle, and the 
other parts named, being constructed to allow of the spring being arrangea 
about said axial portion, and below the forward portion of the movable handle, 
whereby compactness is secured, and the spring can be removed downwardly 
when the comb plate is removed,— substantially as described." 

AU the éléments in this combination are generic, and the combi- 
nation itself is old, except only the provision for the removal of 
the spring in a downward direction, or downwardly; and, on any fair 
construction of the claims, this is the only novel feature which they 
seek to cover. Our conclusion as to this is made quite certain by 
the following statement in the application: 

"The object of my Invention is, while greatly simplifying and increasing the 
durability of hair clippers, to afford room below the movable handle, and be- 
tween it and the comb plate, for the location of the spring by which the cutter 
is enabled to shear or clip the hair on the return stroke of the movable handle, 
and by so locating it render the clipper more compact, and of less height be- 
tween the spring pressure regulating nut and the comb plate, and also afford 
great convenience in applying the spring to the handles, and also afford con- 
venience for the removal of the spring and séparation of the parts of the clip- 
per, either for sharpening the cutter, repairing, removing an old and putting 
in a new spring, cleaning, oiling, or for other opérations; it being simply nec- 
essary to remove the nut, boit, comb, and cutter plates, and invert the clipper, 



KELLY V. SPRIMGÏTELD BT. CO. 617 

to Tiare the parts exposed » that elther or ail of the above-menuoned opération» 
can be performed." 

The spécification describes other mechanical improvementa which 
may be of value, but which clearly were not claimed, and which, 
therefore, we need not notice. The substance of the device, as pat- 
ented, is only a réarrangeraient of the parts, and a change of the 
proportions, of what was otherwise old, each of which is of that 
common class ordinarily involving no invention; resulting also, in 
the case at bar, in no new function, and in no new advantages of 
any striking or extraordinary character. We cannot, therefore, hold 
that the device was patentable. The eomplainant urges on us the 
salability of the improved cutter, but in this respect the case falls 
within the rules of Manufacturing Co. v. Holtzer, 15 C. C. A. 63, 
67 Fed. 907, and of Oodman v. Amia, 70 Fed. 710. Moreover, for 
aught that appears, the salability of the cutter came from the im- 
proved features which are not covered by the patent. Let the re- 
spondent file a draft decree dismissing the bill, with costs, on or before 
June 30, 1897; and the eomplainant corrections thereof on or be- 
fore July 1, 1897. 



KELLY et al. v. SPRINGFIBLD RT. CO. et al. 

(Circuit Court, S. D. Ohio, W. D. June 29, 1897.) 

Patents — Infringement — Electric Railways. 

The Green patents, Nos. 465,407 and 465,432, for Improvementa ta electrlc 
railways, in which the electrical current was conducted along insulated track 
rails, the car wheels serving as contact devices, if valid at ail, are not ln- 
fringed by the overhead trolley electrlc railway System now In use. 

This was a suit in equity by Oliver S. Kelly and the General Electrio 
Company against the Springfield Railway Company and others for 
alleged infringement of certain patents for electrio railway». On 
final hearing. 

Butterworth & Dowell and F. P. Fish, for complainants. 

Paul A. Staley, Kerr & Curtis, and James H. Hoyt, for respondents. 

SAGE, District Judge. This suit is for the infringement of letters 
patent Nos. 465,407 and 465,432, issued December 15, 1891, to George 
F. Green, assignor to eomplainant Oliver S. Kelly, for improvements 
in electric railways, upon applications filed, respectively, August 19, 
1879, and May 15, 1886, the latter application being a division or con- 
tinuation of the former. 

The record covers over 1,500 pages of printed matter, and the briefs 
over 350 pages. It would be impossible, within the proper limita of 
an opinion, to consider the évidence or the arguments in détail. I 
shall not attempt to do more than state conclusions in gênerai terms. 

The gist of the inventions set forth and claimed in the patent» 
consista in the use of a stationary source or generator of electricity, 
conneuted through conductors extending along the line of travel, and 
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composed wholly or in part of the track rails, to an electro-dynamic 
motor so fixed upon the car as to impart motion thereto. The wheels 
of the car serve as contact devices to maintain continuous electrical 
connection between the source or generator and the motor on the car. 
Ail the claims of the patents are conceded to be for combinations, 
none of the éléments of which were invented or discovered by the 
patentée. The claims of patent No. 465,407 are as follows: 

"(1) The combination, substantially as set forth, of a railway traek, one or 
more stationary means of electric supply, electrical conductors extending from 
said means of electric supply along the Unes of said track, and consisting wholly 
or In part of the rails thereof, vehicles movlng along said track, electro-dynamic 
motors, whose coils are constantly exclted so long as the pôles of said motors 
are in circuit with the means of electric supply fixed upon said vehicles for im- 
parting motion thereto, and wheels supporting said vehicles upon the track, and 
also servlng to maintain continuous electrical connection between said means 
of electric supply and motors, substantially as described. 

"(2) The combination, substantially as set forth, of a railway track, one or more 
stationary electric batteries, electrical conductors extending from said batteries 
along the Unes of said track, and consisting wholly or in part of the rails there- 
of, vehicles moving along said track, electro-dynamic motors, whose coils are 
constantly excited so long as the pôles of said motors are in circuit with the 
electric batteries fixed upon said vehicles for imparting motion thereto, and 
wheels supporting said vehicles upon the track, and also serving to maintain 
continuous electrical connection between said batteries and motors, substantially 
as described. 

"(3) The combination, substantially as set forth, of a railway track, one or 
more stationary means of electric supply, electrical conductors extending from 
said means of electric supply along the Unes of said track, and consisting wholly 
or in part of the rails thereof, vehicles movable along said track, electro-dynamic 
motors fixed upon said vehicles for imparting motion thereto, and wheels sup- 
porting said vehicles upon the track, and also serving to maintain continuous 
electrical connection between said means of electric supply and said motors, sub- 
stantially as described. 

"(4) The combination of a railway track, one or more stationary means of 
electric supply, electrical conductors extending from said means of electric sup- 
ply along the Unes of said track, and consisting wholly or in part of the rails 
thereof, vehicles moving along said track, rotating electro-dynamic motors fixed 
upon said vehicles for Imparting motion thereto, and wheels supporting said 
vehicles upon the track, and also serving to maintain continuous electrical con- 
nection between said means of electric supply and said rotating motors, sub- 
stantially as described." 

The claims in patent No. 465,432 are as follows: 

"(1) The combination of one or more stationary sources of electric current, 
a conducting circuit formed wholly or In part of an insulated Une of rails of a 
raUway track, a wheeled vehicle movable upon or along said Une of rails, one 
or more rotating electric dynamic motors mounted upon said vehicle for pro- 
pelling the same, and included in said circuit of conductors, and a circuit con- 
troller placed on said vehicle, and also included in said Une of conductors, sub- 
stantially as described. 

"(2) The combination of one or more stationary sources of electric current, the 
■conducting circuit formed whoUy or in part of an insulated Une of rails of a rail- 
way track, a wheeled vehicle movable upon or along said Unes of rails, one or 
more rotating electric dynamic motors, whose coils are continuously exclted so 
long as the pôles of said motors are In circuit with the means of electric supply, 
mounted upon said vehicle for propelUng the same, and Included in said circuit 
of conductors, and a circuit controUer placed on said vehicle, and also included 
in said Une of conductors, substantially as described. 

"(3) The combination of one or more sources of electric supply, a railway track, 
a. wheeled vehicle moving upon or along said track, a conducting circuit com- 
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posed wholly or in part of insulated conductors extending along the Une of travel 
of said vehicle, one or more rotating electric motors mounted upon said vehicle 
for propelling the same, and included in said circuit of conductors, and a circuit 
controller placed on said vehicle, and also included in said circuit of conductors, 
substantially as described." 

The construction and mode of opération of défendants' electric rail- 
way is shown in the following stipulation : 

"It is hereby stipulated, for the purposes of this case, by counsel for the re- 
spective parties, as follows: 

"First. That the défendants bave operated, for regular commercial purposes, 
an electric Street railway in the city of Springfield, in the Southern district of 
Ohio, subséquent to the grant of letters patent of the United States, Nos. 465,432 
and 465,407, mentioned in the MU of complaint herein, and prior to the filing 
of the said bill of complaint. The défendants hâve continued to operate, and are 
still operating, the said electric railway. 

"Second. That the said electric railway, operated as aforesaid by the défend- 
ants, is constructed in accordance with the diagram put in évidence, and marked 
'Oomplainants' Exhibit Diagram of Défendants' Electric Railway,' wherein A 
indicates a stationary source of electric supply, consisting of a dynamo-electric 
machine of the ordinary Westinghouse type. The positive pôle of the dynamo 
is connected electrically with an insulated trolley wire, B, extending along the 
Une of the road, and insulated and suspended over the street in the customary 
manner. The cars, one of which is shown in the diagram at 0, are equipped 
with a trolley of the ordinary so-calied 'Nuttall type,' making a traveling under- 
neath contact with the trolley wire, B. From the trolley the electrical circuit 
passes through a rhéostat, D, a reversing switch, E, the armature, a, field mag- 
nets, m, of the electro-dynamic motor, M, and thence, through the wheels of the 
car, to the track rails, which are connected electrically with the négative pôle 
of the dynamo, A. The motor is of the ordinary Westinghouse type séries 
wound and comprising field magnets and a rotating armature, which drives the 
car by gearing between the armature and axle. The circuit is indicated on the 
diagram by arrows, and may be traced from part to part in détail as follows: 
From the positive pôle of the dynamo to the trolley wire, the trolley, the rhéostat, 
one member of the reversing switch. the armature of the motor, the second 
member of the reversing switch, the field-magnet coils, and thence, through truck- 
frame and wheels of the car, to the rails and the négative pôle of the dynamo. 

"By throwing the reversing switch into the dotted-line position, the direction 
of the current in the armature of the motor is reversed relatively to that in the 
field magnets, so that, by operating the reversing switch, the rotation of the 
armature and the movement of the car may be reversed at will." 

The spécification of Green's first patent states that independent con- 
ductors may be used, but the claims describe conductors consisting 
wholly or in part of the rails of the track, and extending from the 
means of electrical supply along the Unes of the track. The rails aie 
mounted on string pièces insulated to prevent the escape of the 
electric charge. The insulators are shown in the drawings. The 
car wheels are the only contact devices shown or described in either 
patent Ail the railways built by Green had elevated tracks. The 
stipulation as to the construction and mode of opération of défendants' 
railway is sufficiently clear without the diagram. The défendants' 
railway has a track, but not the insulated track of the Green patents. 
It has conductors Connecting the stationary generator with the moving 
car, but they do not consist wholly or in part of the track as described 
in the patents. One of the défendants' conductors is entirely sepa- 
rate from the track rails, and is located, not along the lines of the 
rails, but overhead, and away from both rails. The wheels of de- 



620 81 FEDERAL REPORTER. 

fendants' car do not and caoanot serve to maintain continuons electrical 
connection between the generator and the motors, as specifled in the 
claims. A drawing of the motor with overhead conductor is shown 
in complainants' record. Green testifles that it was made as early 
as 1874. It is attested by the signatures of five witnesses, three of 
whom make circumstantial statements, one purporting to hâve been 
made October 1, 1874, another June 4, 1883, and still another without 
a date, but made according to Green's testimony previous to 1875. 
AH of thèse refer to statements made by Green respecting his inven- 
tion. No one of them, however, refers to the overhead conductor. 
It does not appear that Green ever constructed or attempted to con- 
struct an electric railroad, or even a model, having an overhead con- 
ductor and separate contact deviee, such as is shown in this drawing. 
There is no explanation of the contact deviee, which, as shown in the 
drawing, is altogether crude and inroerfect, and not such as to fur- 
nish any idea of how it was to be connected with the motor, or operat- 
ed. In his application for a patent flled some five years af ter the date 
which he fixes for the making of this drawing, he made no mention 
of an overhead wire, or of any contact deviee separate from the wheels. 
This significant fact, taken in connection with the very careful at- 
testations shown, is calculated to awaken a strong suspicion as to the 
truth of Green's testimony relating to the drawing, although he is 
corroborated by one of thé attesting witnesses. But, without ques- 
tioning the genuineness of the drawing or the authenticity of the at- 
testations, the fact that the deviee which it represents was not èven 
alluded to in the subséquent application for a patent raises a strong, 
if not conclusive, inference that Green had abandoned the idea of an 
overhead conductor, and fallen back to the use of the rails and wheels 
exclusively. Certainly, there is nothing in the drawing itself which 
would suggest the principle of the trolley now in universal use. That 
was the invention of Van Depeole, whose application for a patent 
therefor was filed March 12, 1887. The patent was granted April 1, 
1890. Judge Coxe, in his opinion filed June 19, 1895, in the case of 
Thomson-Houston Electric Co. v. Elmira & H. By. Go., 69 Fed., at page 
261, said: 

"Even after the necessitles of the situation had evolved the fundamental prin- 
ciple of taking the electricity from an overhead conductor, the difliculties in find- 
ing suitable contact and switching devices for a long time prevented commercial 
success, and the solution of the problem taxed the ingenuity of a large number 
of inventors. Although the electric road of to-day is a composite organisai, to 
which many ingenious and able men hâve contributed, yet it cannot be denied 
that to Van Depoele, more than to any other man, belongs the crédit of having 
made it a practical working success. His contributions to the art rapidly sup- 
planted the crude and tentative prior structures, and hâve continued in use untï] 
the présent time." 

This is a clear and correct statement of the state of the art prior 
and up to the date of the Van Depoele invention, and of its im- 
portance and value. Ail of Green's electric railway constructions 
were expérimental. They were no more practical than was Col- 
ton's deviee, whiclî is relied upon by défendants as an anticipation, 
and scouted by counsel for complainants as only a toy, intended 
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to amuse the audiences to which Colton lectured. Such an eleetric 
radlway as is described in the Green patents is impracticable for actual 
use. The track, insulated and elevated as shown in the drawings, 
would be such an obstacle to ordinary travel, and to crossing by 
vehicles, as to be a nuisance in the streets of any city. The insula- 
tion of the rails would be, if not impossible, so expensiTe as to be 
burdensome beyond endurance. His theory of conducting electricity 
along one of the rails, or by means of an independent conductor placed 
parallel with one of the rails, and up through the wheels of the cars 
to the motor, using the other rail for the return circuit, has never 
been in commercial use, and cannot be made to operate for such use, 
although it may be in a measure successf ul in an expérimental way. 
With the top of the rail placed flush with the surface of the street, as 
is the construction with the best rail in use, or so nearly flush as to per- 
mit the free crossing by vehicles, insulation would be simply impossi- 
ble. Any attempt to use it in whole or in part as a conductor of 
electricity to the motor would be like undertaking to make such con- 
ductor of a wire continuously grounded. It would be utterly im- 
practicable. By no proper construction can anything described or 
claimed in either of his patents be held to include the overhead wire 
and the trolley System used by the défendants. It follows that the 
défendants do not infringe the Green patents, even if they are valid. 
It is not necessary, therefore, to consider the question of their validity. 
The bill will be dismissed, at the costs of the complainants. 



TYLER et al. v. T. E. RIOH CO, 

(Circuit Court, D. Massachusetts. June 9, 1897.) 

No. 393. 

Patents— Validity and Construction— Infringement. 

In the Tyler patent, No. 389,826, for improvements in machines for smooth- 
ing and finishing blind slats, the "wedges for regulating the pressure of the 
springs" held to be an essential élément of the third claim; and said claim 
held valid and infringed. 

This was a suit in equity by Arthur F. Tyler and others, trustées, 
against the T. E. Eich Company, for allégea infringement of letters 
patent No. 389,826, to Arthur F. Tyler, for improvements in machines 
for smoothing and finishing blind slats. On final hearing. 

Chas. C. Morgan and John S. Richardson, for complainants, 
William S. B. Hopkins, for défendant. 

COLT, Circuit Judge. The bill in this case is brought for the in- 
fringement of a patent granted to Arthur F. Tyler, September 18, 
1888, for improvements in machines for smoothing and. finishing blind 
slats. The patentée déclares that his "invention consists in certain 
novel combinations of parts and détails of construction." The charge 
of infringement is confined to the third claim, which reads as follows: 
"(3) In a machine for smoothing and finishing blind slats, the combination, 
with the shafts, c, c, and the abrading disks, C, C, of the pressure springs, 
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ha, h«, plvoted at one end, and adapted to be swung back ©ut of the way of 
said shafts, said springs being provided with wedges for regulating the pressure 
of the springs, substantially as and for the purpose set forth." 




« 1 



With respect to this claim, the questions in controversy are — First, 
whether the wedges are a material élément of the claim; and, second, 
whether the défendant, in its machine, uses wedges or an équivalent 
therefor. 

Upon the first point, it seems to me that from the language of the 
claim, taken in connection with the proceedings in the patent office, 
the "wedges for regulating the pressure of the springs" must be con- 
sidered a material élément of the combination. 

Upon the second point, we flnd that in place of the notched wedges 
with fixed pins, contained in the Tyler device, the défendant uses 
movable stop pins adjustable in holes. In mode of opération, and in 
the resuit produced, the movable pin adjustable in holes is plainly an 
équivalent of the stationary pin and notched wedge of the Tyler ma- 
chine. 
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It is also contènded that the Tyler machine was in public use for 
more than two years prior to the application for the patent. Upon 
careful examination of the testimony, I am of the opinion that al- 
though the patented machine was in process of development, or in an 
expérimental stage, for a number of years, the machine was not per- 
fected until within a few months prior to the application for the 
patent. The defendant's machine infringes the third claim of the 
Tyler patent, and a decree may be drawn accordingly. Decree for 
complainants. 



THE JOHN R. PENEOSB v. THE WILLIAM J. LIPSETT. 

(District Court, E. D. Pennsylvania. June 28, 1897.) 

Collision in Channbl— Sail Getting under Way. 

A schooner going down Delaware Bay under sail, and colllding with an- 
other schooner, which, having been anchored on the west side of the chan- 
nel, heading northeast, was getting under way, paylng off southward to 
go to sea, held solely in fault, in that, being bound to keep out of the way, 
she attempted to pass to the east across the other's bow, when it was uncer- 
tain how far east the latter would go in making the turn, instead of taking 
the safe course to the westward, under her stern. 

This was a libel in rem in behalf of the owners of the schooner John 
E. Penrose against the schooner William J. Lipsett to recover damages 
resulting from a collision between the two vessels in Delaware Bay. 

The following questions were submitted to Capt. Jarvis Call: 

(1) Are you a member of the board of survey in admiralty at the port of Phila 
delphia? 

(2) How much expérience hâve you had as a master of sailing vessels? 

(3) Supposing the situation of the Penrose to hâve been such as her officers 
described in their testimony, could she hâve corne about southward conveniently, 
within less space than she covered in doing so? If she could, state about how 
much less. 

(4) Could the Lipsett hâve safely turned westward at the time she shifted east- 
ward and thus hâve avoided the threatened danger? 

Jarvis Call, master, will please read the testimony of the officers above named 
and answer the foregolng questions in writing. Wm. Butler, J. 

June 22, 1897. 

To the Honorable William Butler, Judge of the District Court of the United States 

for the Eastern District of Pennsylvania: 

A. 1. I am a member of the board of surveyors in admiralty at the port of 
Phlladelphia. 

A. 2. I hâve been master of sailing vessels for thirty years. 

A. 3. After earefully considering the positions of the Penrose and the state of 
the tide and wind at the time, it would be difficult to say just what distance it 
would take to wear said vessel around. Under favorable circumstances where 
there was no tide, and in smooth water she ought to go around In three or four 
times her length when the anchor is off the bottom. 

In a strong tideway it is not an unfrequent occurrence for a vessel to fall 
off until she gets the tide on her beam and stops, still continuing to forge ahead. 
I hâve known Instances of vessels in a strong tideway to go for miles before 
paying off, the vessel being under the influence of the ride and not her helm. 

A. 4. Considering ail the circumstances, the state of the tide, the direction of 
the wind, the management of the helm and sails of the Penrose, it is my judg- 
ment that she did everything practicable to wear around as soon as possible. 
The state of the tide did not aid her, striking her side it tended to stop her from 
fallîng'off. She was more under its Influence than of her helm and would thus 
be retarded in getting around. 
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It la my opinion that a vessel getting trader way has the rlgtat of way, whlle 
a vessel under way with ail sail set la under control and can luff to, or keep off 
as the case may requlre. The Lipsett even at a mile distance might easlly hâve 
changed her course westward and gone under the stern of the Penrose. A 
change of one or two points would hâve been sufficlent In her condition ah» 
eught to hâve had complète control of her movements. 
(Slgned) Jarvis Call. 

Phlladelphla, Jqne 24th, 1897. 

Horace L. Cheyney and John P. Lewis, far libelant. 
Curtis Tilton, for respondent,, 

BUTLEE, District Judge. When the vessels came within view 
they were from three to five miles apart. The libelant "was down the 
bay, on the western side of the channel, getting under way from her 
anchorage, heading northeast, and paying off southward, to go to sea. 
The respondent was above, coming down near midchannel, and under- 
stood the libelaht's intention to turn southward. She kept her course 
until more than half the distance between the vessels had been trav- 
ersed, and then apprehending danger, turned eastward, as far as ex- 
isting circumstances permitted — which was only about two points. 
As she thus endeavored to cross the Penrose's bows, the vessels came 
into collision slightly. The injury sustained by the Penrose, for 
which she sues, was small. 

On the hearing I was impressed with a belief that the Lipsett should 
hâve gone westward when she turned the other way, or earlier. It 
seemed dangerous to attempt to cross the Penrose's bow, and entirely 
safe to go under her stern. Purther examination has satisfled me 
that this impression was right. It was the duty of the Lipsett to keep 
out of the way. She coujd not know how far east the Penrose would 
go, under the circumstances, and she should therefore hâve turned the 
other way in time to avoid danger, as she might easily hâve done. 
She was not justified in believing her course, originally or as changed, 
safe, because she was not justified in supposing the Penrose would 
turn earlier than she did. The only serious question in my mind, 
after such fullër examination, was whether the Penrose was not also at 
fault in going so far east. While her officers testify that she turned 
as rapidly as Shé conveniently could; that they fully recognized the 
duty, of dping so and endeayored to perf orm it, witnesses called by the 
respondent testify that she could hâve turned earlier. The question 
thus presented involyes considération of the effect of the existing 
state of wind àhd tide, and of the management of helm and sails. 
Such a question can only be wisely dealt with by an experienced navi- 
gator; the theorizing and guessing of a landsman, no matter how in- 
telligent, and whether lawyer or layman, is of no value. Under the 
circumstances I deemed it proper, therefore, to take the judgment of 
a mâster seaman who has had long expérience in the navigation of 
sailing vessels. The answers of Capt. Oall are annexed hereto. They 
Support the testimony of the Penrose's officers; and consequently I 
flnd that this Vessel turned as rapidly as she conveniently could, and 
was not therefore in fault. 

The libel muât be sustained and a decree may be prepared accord- 
ingly. 
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UNITED STATES v. B3NQ. 

(District Court, E. D. Wisconsin. June 25, 1897.) 

Offense Committed by Onb Indian against Anothek — Jurisdiction of 
United States Court. 

The offense of assault vrith lntent to commit râpe, committed by an Indian 
upon an Indian woman, both residing upon an Indian réservation, is not 
cognizable as a crime by any statute of the United States, and United States 
courts bave no jurisdiction of such offense. 

M. C. Phillips, for the United States. 
Geo. E. Williams, for défendant. 

SEAMAN, District Judge. The défendant stands convicted under 
an indictment for assault with intent to commit râpe. Both the 
accused and the assaulted woman are Oneida Indians, under charge 
of an Indian agent, and residing on the Oneida réservation, where the 
alleged assault was committed. Motion is made in arrest of judg- 
ment, and the only question presented is whether the offense is cog- 
nizable under the United States statutes. The power of congress 
to legislate in regard to crimes by or against the Indians as wards of 
the government is clearly settled by the décisions of the suprême 
court. U. S. v. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109; U. S. v. 
Thomas, 151 U. S. 577, 14 Sup. Ct. 426. Is there any such législation 
covering the offense alleged in this indictment? Prior to the act of 
March 3, 1885 (23 Stat. 362, 385, c. 341, § 9), it appears that con- 
gress had not undertaken to legislate respecting offenses committed 
by one Indian against the person or property of another, aside from 
spécial provisions contained in title 28, Rev. St., exceptional in their 
nature. U. S. v. Kagama, 118 U. S. 375, 377, 6 Sup. Ct. 1109. While 
section 2145 of that title provides that "the gênerai laws of the Unit- 
ed States as to the punishment of crimes committed in any place 
within the sole and exclusive jurisdiction of the United States, ex- 
cept the District of Columbia, shall extend to the Indian country," 
section 2146 (as contained in the second édition of the Revised Stat- 
utes, pursuant to correction in the act of February 18, 1875) excludes 
from the opération of the previous section "crimes committed by one 
Indian against the person or property of another Indian." Thèse pro- 
visions are clearly applicable hère. Ex parte Crow Dog, 109 U. S. 
556, 3 Sup. Ct. 396; In re Mayfleld, 141 U. S. 107, 11 Sup. Ct. 939; 
Famous Smith r. U. S., 151 U. S. 50, 14 Sup. Ct. 234. The act of 1885, 
above referred to, provided for the punishment of Indians committing 
murder and other specified crimes, and gave cognizance to the United 
States courts when committed within the limits of a réservation in a 
state. This législation was considered by the suprême court, and its 
constitutionality uphèld, in U. S. v." Kagama, supra, and U. S. v. 
Thomas, supra; and, so far as jurisdiction is conferred by that act, 
it must be regarded as exclusive, and as modifying, to that extent at 
least, the ruling in State v. Doxtater, 47 Wis. 278, 2 N. W. 439. But 
the offense charged against this défendant is not provided for in this 
81F.— 40 
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enactment, nor in any United States statute. It is true that section 
5391, Rev. St. U. S., adopts the laws of the respective states for offenses 
committed in places under the exclusive jurisdiction of the United 
States where punishment is not specially provided for by any law of 
the United States, but this section is expressly excluded from opéra- 
tion in this case by section 2146, above cited. Therefore the Wiscon- 
sin stâtute providing for such offenses cannot be invoked. As this 
court is wholly dépendent upon statutes of the United States for its 
criminal jurisdiction, and cannot take cognizance of offenses which 
are declared such either at common law or by state statute, unless 
there is express adoption and direction by act of congress, I am con- 
strained to hold that .iurisdiction does not exist in this case. The mo- 
tion must be granted, and the défendant discharged. 



JOHNSON ELECTRIC SERVICE CO. V. POWERS REGULATOR CO. 

(Circuit Court, N. D. Illinois, N. D. March 8, 1897.) 

1. Patents— Interpbetation — Infringement. 

In a patent for a heat regulator, the diagrams showed, and the spécifica- 
tions described, a bar designed to expand and contract with changes of 
température, and the patentée stated that the valves were actuated "by the 
direct utilization of the mechanical effects of the expansion or contraction of 
the substances of which the thermostat is composed." The claims included, 
as éléments of the combinatlon, "a thermostat and a double valve operated 
direcây thereby," and "a thermostat whose free portion is moved by a 
change of température in the surrounding médium." Helâ, that the patent 
was not infringed by a device in which the thermostatic power was fur- 
nished by confined rhigolene, which changes from a liquid to a gaseous 
form, and back again, with variations of température. 

9. Same— Température Regulators. 

The Johnson patent, No. 314,027, for an Improvement in "thermo-pneu- 
matic température regulators," construed, and held not infringed. 

This was a suit in equity by the Johnson Electric Service Company 
agaiast the Powers Regulator Company for alleged infringement of 
a patent. 

Winkler, Flanders, Smith, Bottum & Vilas, for complainant. 
Offield, Towle & Linthicum, for défendant. 

SHOWALTER, Circuit Judge. Complainant sues for the infringe- 
ment of claims 1 and 2 of letters patent of the United States num- 
bered 314,027, for an improvement in thermo-pneumatic tempéra- 
ture regulators. The patentée says in his spécification : 

"My invention relates to a class of inventions used to control the tempéra- 
ture of apartments by automatically cutting off or admitting the supply of heat, 
and it consista in certain peculiaritles of construction, as will be fully set forth 
hereinafter." 

Again he says: 

"In my présent invention I utillze the expansion or contraction of substances 
resulting from a change of température to open or close air valves, which, by 
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admitting compressée! air to expansible chambers, serve to actuate the main 
valves wMch control the supply of heat. Heretofore, so far as known to me, 
thermostats hâve been used for the purpose of controlling passages only in two 
ways: First, by moving the main valves directly, as in damper regulators for 
furnaces; and, secondly, by closing an electric circuit, which in turn serves to 
operate the main valve. In a previous invention of mine for an 'electric valve 
for regnlating température,' etc., for which I flled an application for letters 
patent on March 10, 1884, I used the thermostat to control an electric current, 
which in turn controlled the admission to, or release from, an expansible chain- 
ber, of steam, gas, or other fluid; said expansible chamber by its movements 
serving to control the main valve. In my présent Invention, however, I discard 
the intermediate use of electrlcity for aecomplishing the ultimate design, and 
actuate the valves for compressed air or other gas by the direct utilization of 
the mechanical effects of the expansion or contraction of the substances of 
which the thermostat is formed." 

The thermostat shown and described in. the diagrams and spécifica- 
tion of the patent is a flat bar made by joining longitudinally the flat 
sides of two thinner bars, one of steel, and the other of a substance 
more sensitive to changes of température, — say, vulcanite. This bar 
is firmly fixed at one end, the other or free end extending downward, 
and bearing a yoke, on each extremity of which is extended, further 
downward, an arm or tine, so that a plane through the yoke and arms 
is at a right angle to the plane of junction between the steel and the 
vulcanite. The suit is grounded on the device shown in Fig. 2 of 
the patent. The arm to the lef t is marked V. I shall, in this opinion, 
call the one to the right V. Thèse are spring arms; that is, they 




admit of slight flexion to right or left. The double-valve casing is 
between them, and they are so set with relation to each other that 
when the thermostatic bar is straight their lower ends, serying as 
valves, close both the discharge and the supply ports for the com- 
pressed air. When by rise of température the bar is warped or bowed 
so that its lower end inclines to the left, the valve on arm, V, parts 
from its seat, and the compressed air passes to an expansible chamber, 
and pushes down a main valve, and shuts off the heat. By the dé- 
cline in température which now ensues, the lower end of the bar com- 
mences its movement to the right, the supply port is first closed by the 
arm, V, and then the discharge port is uncovered by the parting there- 
from of the arm, V, thus permitting the escape of the compressed air 
from the expansion chamber, whereby the heat is once more let on. 
In brief, a change of température moves the lower end of the bar, 
like the end of a lever, to right or left, and this direct mechanical 
movement opens and closes — that is to say, opérâtes — the valves. 
In the device of the défendant the thermostat ia an air-tight 
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metallic chamber, divided internally, by a corrugated, expansible par- 
tition, into two compartments. One is partly fllled with a substance 
called "rhigolene," which is normally liquid, but which expands by 
volatilization under a rise in température. Tue other is connected by 
a downward pipe with a third chamber, the lower wall of which. is an 
elastic diaphragm. Thèse two latter, and the pipe connection be- 
tween them, are filled with air and water. When the rhigolene 
volatilizes, and so expands by heat, the corrugated partition presses 
against the fluid piston in the inclosed space described. The central 
portion of the elastic diaphragm in the lower chamber is pushed down- 
ward against the upper end of an upright pièce so arranged in a valve 
casing that by its downward motion it first closes the discharge port, 
and then opens the supply port The heat being thus shut off by the 




action of an expansible chamber on a main valve, the volatile sub- 
stance in the chamber first mentioned contracts into the liquid form, 
and the corrugated partition résumes its normal position. The space 
within the two chambers connected by the pipe is thus again enlarged, 
and the pressure, whereby the diaphragm and the upright pièce were 
so moved downward, ceases. By the elasticity of the diaphragm, 
and the reflex action of the two springs, P and W, which directly an- 
tagonize the downward movement of the liquid piston, the supply 
valve is shut, and thereafter, by the further action of the spring, W, 
and the contraction of the diaphragm above it, the discharge valve is 
opened and the heat let on. 
The claims in suit are in words following: 

"(1) The combinatlon, with a main valve controlling steam or analogous pas- 
sages, and an expansible chamber for operating said valve, of a thermostat and 
a double valve operated directly thereby, a réservoir of compressed air, and 
suitable pipe connections or passages, substantially as described, whereby the 
main valve will be operated by the compressed air, and the passage of the 
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latter to and from the expansible chamber be controlled by the action of the 
thermostat, substantlally as set forth. 

"(2) In a température regulator, the combination of a thermostat whose 
free portion is moved by a change of température in the surrounding médium, 
a valve mechanism operated by the mechanical action of said thermostat, a 
réservoir of air or other gas under pressure, the escape of the air or gas from 
said réservoir being controlled by the mechanical action of said thermostat 
through said valve mechanism, an expansible chamber whose inlet and outlet 
are controlled by said Valve mechanism, and a valve operated by the ex- 
pansion of said chamber, said valve by its movements controlling a steam or 
other passage, whereby a rise of température in the médium surrounding the 
thermostat opérâtes the outlet to said réservoir and inlet to said expansible 
chamber, so that the chamber is expanded, and the valve governing the steam 
or other passage is operated in one direction, and a fall of température in the 
surrounding médium through the mechanical action of the thermostat serves 
to close the inlet to said expansible chamber, and opens the outlet to said cham- 
ber, whereby the said valve which contrôla the steam or other passage ls oper- 
ated In the other direction, substantlally as set forth. 

In Fig. 1 of the patent the thermostat has rigid forks, which act 
through the instrumentality of an eccentric notched disk, link attach- 
ment to valve stem, spring, and clockwork, to operate the valvet 
This construction would seem, prima facie, to contain the "valvt 
mechanism operated by the mechanical action of the said thermostat" 
of the second claim, whereas the "thermostat and the double valvt 
operated directly thereby" of the flrst claim are illustrated in Fig. 2, 
It is insisted, however, that the structure in Fig. 2 is also covered by 
claim 2. But, so far as concerns that claim, the device of défendant 
does not show "a thermostat whose free portion is moved by a change 
of température in the surrounding médium." "The free portion" of 
the thermostat of the patent is that portion which is free to move by 
a "change of température in the surrounding médium," being the en- 
tire bar, except the upper end, which is held in a fixed position at r. 
The surrounding médium is the atmosphère. By a rise in tempéra- 
ture the lower end moves to the left; by a fall, to the right. Self- 
expansion and self-contraction in the "free portion" thus generate 
mechanical movement in either direction. In the defendant's device 
the thermostatic force made use of is the expansion by volatilization 
of the rhigolene. Movement is thereby imparted to the corrugated 
partition, and by the latter to the liquid piston. Thence, by the 
associated mechanism, the discharge valve is pushed to its seat, and 
thereafter the supply valve is pushed from its seat. When the rhigo- 
lene liquifies, the change of température générâtes no force to move 
the valve mechanism. The corrugated partition, being relieved of 
the pressure which forced it into strained expansion, tends by its me- 
chanical construction to contract into its former position, aided by the 
disposition of the lower diaphragm to contract and force upward the 
liquid piston under stress of springs, W and P. The free portion of 
defendant's thermostat, namely, the corrugated partition, being that 
portion which moves, and by its motion produces mechanical effects 
on structures which are no part of the thermostat, is not incited to 
such action by self-expansion or self-contraction through change of 
température, It is not "moved by change of température in the sur- 
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rounding médium," but by the volatilization or forced disintegration 
of the rhigolene. The words of the claim, "a thermostat whose free 
portion is moved by a change of température in the surrounding 
médium," identify the bar thermostat as described in the spécification 
and shown in the diagram of the patent. Thèse words hâve no fit- 
ness, especially when read in connection with the spécification and 
diagrams, to indicate the thermostatic structure used by défendant. 
In a sensé, every thermostat must hâve a portion "which is moved by 
change of température in the surrounding médium" ; and, in so far as 
this portion is free to so move, it is the "free portion" of the ther- 
mostat. The words, "whose free portion is moved by a change of 
température in the surrounding médium," are meaningless and super- 
fluous, unless they describe the kind of thermostat shown in the dia- 
grams of the patent. In my judgment, the thermostat of claim 2 is 
not in the defendant's device. 

The combination of claim 1 contains, among others, the factor, "a 
thermostat and a double valve operated directly thereby, * * * 
substantially as described." In the device of défendant the discharge 
port or outlet is pushed over the apex of the conical stopper, O, and 
so closed by the direct action of the thermostat. By further direct 
thermostatic action the cône is pushed down out of contact with the 
circumferential edge of the supply port or aperture. But the reverse 
process, whereby the conical stopper is pushed upward to close the 
supply port, is due to the spring, P, and the lifting the discharge 
opening away from the stopper or apex of the cône is by spring, W. 
The volatilization of the rhigolene générâtes sufficient power not only 
to close the discharge port and open the supply, but to do this against 
the opposing pressure of the corrugated partition, the elastic dia- 
phragm, the spring, W, and the spring, P. By a rise in température 
the rhigolene changes from a liquid to a vapor or gas. This change 
of form, like the change of water into steam, is the source of thermo- 
static power in defendant's device. Volatilization, and not mère 
expansion of a substance without structural change, is the principle 
of defendant's thermostat. Moreover, as already explained, the ther- 
mostatic force as developed by change of température in defendant's 
device is in one direction only, but this force is sufficiently intense 
to overcome the résistance of mechanism which, as soon as such force 
ceases, will exert power in the opposite direction. It is the play of 
the intermittent thermostatic force, in antagonism to the constant 
forces of the springs, P and W, the elastic diaphragm, and the corru- 
gated partition, which opérâtes the valves in the structure of défend- 
ant. In the device of the patent the arms, V and V", by direct ther- 
mostatic movement, open and close the valves. Mechanism which 
would cause the supply port to be constantly closed, and the discharge 
to be constantly open, is not intermittently opposed and overcome by 
the force of the thermostat. By thermostatic action the arm, V, in 
Fig. 6 of the séries, whereby the évolution of defendant's construction 
out of the patent in suit is attempted, directly pulls the discharge 
port away from its conical stopper. This is done in defendant's de- 



JOHHSON ELECTRIC SERVICE CO. T. POWERS KEGCLA.TOR CO. 631 




632 81 FEDERAL REPORTER. 

vice by the spring, W, winch exerts force in direct opposition to the 
thermostat When the ara, V, of said Fig. 6, moves to the right in 
pushing the cône from the supply port, it must oppose and overcome 
the résistance of spring, V, put into the figure to represent défend- 
ants spring, P, and to serve apparently as an équivalent for the arm, 
V, of the patent. But in the device of the patent the arm, V, in- 
stead of opposing the arm, V, in this movement, aids it. So far as 
concerns the direct action of the thermostat to operate the valves 
(that is, to move them in either direction aa may be required), the 
evolved construction of Fig. 6 is a departure in one direction from that 
of défendant, and in the opposite direction from that of the patent 
"A double valve operated directly" by a thermostat, "substantially 
as described" in the spécification of the patent, is not found in the de- 
vice of défendant. 

It is said that the thermostat by its direct action bends the spring, 
W, and compresses the spring, P, and that the force is thus lodged 
in thèse springs whereby they react, when relieved of the pressure, to 
first close the supply port and then open the discharge. But the 
resilience of thèse springs is not the direct action of the thermostat; 
nor is the capacity of the springs to rebound a force added to the 
springs by the thermostat. That force is due to the mechanical 
structure of the springs, and the nature or quality of the material 
out of which they are made. The patentée states in his spécification 
that his invention consists in "certain peculiarities of structure, as 
will be fully set forth hereinafter." The essential peculiarity of con- 
struction is that whereby thermostatic forces in appropriate séquences 
and in opposite directions are utilized immediately and directly to 
open and close — that is, to operate — valves. The bi.ll is dismissed for 
want of equity. 
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THE GLENDALE. 

THE GLENDALE et al. v. EVICH. 

(Circuit Court of Appeals, Fourth Circuit. July 10, 189T.) 

No. 215. 

1. Admiralty Jurisdiction — Statutory Liens— Action fob WronofuIi Deatit. 
A state statute giving a right of suit In rem against a vessel wrongfully 
or negligently causing the death of any person (Code Va. § 2902) créâtes a 
lien, and may be enforced by a libel in rem In the fédéral courts, when the 
accident occurs In waters of the state navigable from the sea. 77 Fed. 906, 
affirmed. 

i. Admiralty Appeals— Wbiqht of Evidence— Effect of Décision Below. 
When ail the testimony in the cause has been taken, not before the judge 
below, but before a commissioner, and is ail before the appellate court in 
bis report, that court must examine it for itself, and reach its own conclu- 
sions. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia. 

This was a libel in rem by Phillip B. Evich, administrator of Joseph 
Evich, deceased, against the steamtug Glendale, and Horace Furman 
and E. J. Furman, composing the flrm of Furman Bros, (owners of 
said tug), to recover damages for wrongfully causing the death of the 
said Joseph Evich. The district court rendered a decree for the libel- 
ant (77 Fed. 906), and the owners hâve appealed. 

William Flegenheimer, for appellants. 

H. R Pollard and Conway R Sands, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

SIMONTON, Circuit Judge. This is an appeal from the district 
court of the United States for the Eastern district of Virginia, sitting 
in admiralty. The libel is filed by the administrator of Joseph Evich, 
deceased, against the steamtug GUendale in rem. The alleged cause 
of action is the death of libelant's intestate, arising from the collision 
with the said tug. 

The first question is: Has the court, sitting in admiralty, in the 
Eastern district of Virginia, a jurisdiction in rem for a tort resulting 
in the death of the person injured? In The Harrisburg, 119 U. S. 199, 
7 Sup. Ct 140, the suprême court discusses this question. After an 
elaborate and full review of ail the cases reported, the court décides 
that no such proceeding can be maintained in admiralty in the ab- 
sence of a statute giving the right; and the court expressly reserves 
the question whether such a right having been given to the state 
courts, the fédéral courts sitting in such state can exercise it in admi- 
ralty. In The Corsair, 145 U. S. 335, 12 Sup. Ct. 949, the question is 
again fully and elaborately discussed, and the authorities, American 
and English, reviewed. And it is stated that, by the last and most 
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authoritative décision in England (The Vera Cruz, 10 App. Cas. 59, 
etc.), the law is now settled in that country that admiralty has no 
jurisdiction to proceed in rem in such cases. The law of this country 
is thus declareâ: 

"A maritime lien is said by wrlters on maritime law to be the foundation of 
every proceedlng in rem in admiralty. In much the larger class of cases the 
lien is given by the gênerai admiralty law, but in other instances, such, for ex- 
ample, as Insurance, pilotage, wharfage, and materials furnished in the home 
port, the lien is given, if at ail, by the local law. As we are to look, then, to 
the local law in this instance for the right to take cognizance of this class of 
cases, we are bound to inqulre whether the local law gives a lien on the offend- 
ing thing. * * • Unless a lien be given by the local law, there is no lien to 
enforce by proceedings in rem In admiralty." 

In this case the court had no jurisdiction, because the law of 
Louisiana, in which state the action was brought, did not create a 
lien. It is true that this case is somewhat négative in relation to the 
proposition. But it is clear from its reasoning that, if the lien be 
given by the local law, it will be enforced in admiralty. This is in ac- 
cord with the gênerai rule as to liens given by a state statute. The 
J. E. Rumbell, 148 U. S. 1, 13 Sup. CL 498. It is in close analogy 
to the remedy given by the state statutes to material men in the home 
port. 

The jurisdiction therefore dépends upon the Virginia statute. The 
provisions upon this subject appear in sections 2902 and 2903 of the 
Code of Virginia, and they settle this question in favor of the juris- 
diction of the court: 

"Sec. 2902. When Suit may be Maintained on Account of Death of a Person 
Caused by Wrongful Act of Another. Whenever the death of a person shall 
be caused by the wrongful act, neglect or default of any person or corporation. 
or of any ship or vessel, and the act, neglect, or default is such as would (if 
death had not ensued) hâve enritled the party injured to maintain an action, 
or to proceed In rem against the said ship or vessel, or in personam against the 
owners thereof or those having control of her, and to recover damages in re- 
spect thereof, then, and in every such case, the person who, or corporation or 
ship or vessel which, would hâve been liable if death had not ensued, shall be 
liable to an action for damages, or, if a ship or vessel, to a libel in rem, and 
her owners or those responsible for her acts or defaults or négligence to a libel 
in personam, notwithstanding the death of the person Injured, and although 
the death shall hâve been caused under such clrcumstances as amount in law 
to a felony. 

"Sec. 2903. How and When to be Brought; How Damages Awarded; New 
Trials. Every such action shall be brought by and in the name of the personal 
représentative of such deceased person, and within twelve months af ter his or 
her death. The jury in any such action may award such damages as to it 
may seem fair and just, not exceeding ten thousand dollars, and may direct in 
what proportion they shall be distributed to the wife, husband, parent and 
child of the deceased. But nothing in this section shall be construed to deprive 
the court of the power to grant new trials, as in other cases." 

The learned counsel for the appellants contends that the state 
statute must create and give a lien in advance and in express terms. 
The Corsair, supra, says that we are bound to inquire whether the 
local law gives a lien on the offending thing. The Virginia statute 
déclares that "the person who, or the corporation or ship or vessel 
which, would hâve been liable if death had not ensued, shall be liable 
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to an action for damages, or, if a ship or vessel, to a libel in rem." A 
libel in rem proceeds upon the idea of the existence of a lien. "When- 
ever a lien or claim ia given on a thing by the maritime law," — and, 
as has been seen, the lien created by the local law is administered in 
admiralty on the same principles as maritime liens, — the admiralty 
will enforce it by its process in rem, and it is the only court compé- 
tent to do this. It is much more than a right to sne. It is jus in re, 
a right in the thing itself, without actual possession or any right of 
possession, and can be executed and devested only by process in rem, 
and is treated as a proprietary right. Henry, Adm. Jur. & Proc. § 41. 

This biïngs us to the facts of the case. The Glendale is a small tug, 
41 feet long, 8f feet beam, propelled by steam, and engagea in towing 
in and about the James river. The intestate of the libelant was with 
bis father, the libelant, and two other men, fishing with a seine in the 
James river, between Eichmond and Manchester, on the afternoon 
and evening of the 7th June, 1896. On that evening, the Glendale, 
proceeding down the river, came upon the small boat in which thèse 
persons had been fishing. When she came close to the boat, Evich, 
the libelant, caught the rail of the tug, and jumped out of his boat 
into the tug. One of the men, Coleman, took the boy Joe Evich by 
the hand, and reached out and got on the tug. Somehow his grasp 
on the boy was loosened, so that the boy got away from him ; prob- 
ably was sucked under the tug, and was drowned. He was about 12 
years old. The small boat had no light. It was about 14 feet long, 
about 5 feet wide in the center, its greatest beam, pointed at the bow, 
with a square stern and a flat bottom. Thèse facts are undisputed. 
By whose fault the sad accident occurred is the question in the case. 
The testimony is very voluminous. The number of witnesses ex- 
amined out of ail proportion. The évidence is contradictory to a 
great degree. The district court decreed in favor of the libelant. 
Ordinarily, this would hâve had great and controlling weight if the 
witnesses had been examined in the présence of the court. The 
Thomas Melville, 37 Fed. 271; The Holberg, 43 Fed. 120; Duncan v. 
The Gov. Nicholls, 44 Fed. 302. 

The raie and the reason of the rule are stated in The Alejandro, 6 
C.C. A. 57, 56 Fed. 624: 

"The rule Is well settled that In cases of appeal in admiralty, when the ques- 
tions of fact are dépendent upon eonflicting évidence, the décision of the dis- 
trict judge, who had the opportunity of seeing the witnesses and judging their 
appearance, manner, and credibility, will not be reversed, unless it clearly ap- 
pears that the décision is against the évidence,'*— quoting The Albany, 48 Fed. 
565, quoted and followed in this circuit; The Lucy, 20 C. C. A. 660, 74 Fed. 
572, and 42 TJ. S. App. 100. 

But ail the testimony in the case was taken before a commissioner, 
and it is before us in his report. We must examine it for ourselves, 
and reach our own conclusion. The three men in the small boat, 
Evich (the libelant), Coleman, and Ebenhack, testify to about the 
same effect. The last says that they were fishing with the seine out 
on the Manchester side of the river, and saw the tug coming towards 
them when she was some three or four hundred yards away. They 
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hallooed, but the tug apparently paid no attention. They pulled to- 
wards the Manchester side of the river. The tug seemed to be coming 
right at them. Then Evich told Coleman, who was rowing, to pull 
towards Eichmond. The tug came near. Coleman jumped from the 
boat with the boy. So did Evich. The tug struck the boat. The 
witness Ebenhack remained in her, and, when she tilted at the blow, 
he righted her. When they missed the boy, he paddled about, hunt- 
ing for him; afterwards took Evich and Coleman from the tug, and 
they went in the boat, which was half full of water, to Richmond. 
He says that the tug struck the boat four or five feet from the bow, 
running at full force. 

Coleman says that "they had taken the seine up, and made way back 
to Richmond, when they saw the tug between a hundred and fifty 
yards from us. That they commenced to get out of the way of it, 
and found that they could not. Every way we would turn he would 
turn into us. It seems to me like he had to run into us. I saw he 
was coming so straight into us every way we tried to shun him. Then, 
after, I found out that I couldn't shun him." He adds that, -.vhen he 
got on the tug, "then the captain of the tug, I don't know which one 
was it, but it was one of the men on board the tug, he said, Tou had 
no business to leave Richmond to-night, anyway.' Then he said to 
Mr. Evich that, if he had known it was him, he wouldn't hâve had it 
happened for a thousand dollars." He does not say anything of the 
speed of the tug or of the character of the blow. 

Evich says: 

"We started away from the house at 6:30 on Frlday. We took a boat owned 
by myself, for a horse went down with the trouting Unes and seines. We put 
out a trouting Une, and then we went and hauled a seine. We started the 
seine out on the Manchester or Ohesterfield side, and oui - seine reached a little 
better than halfway across the river. We came pretty close to the vessel, 
which was lying at the Chemical Works, and, just about the time we got it 
ail out, my unfortunate boy saw the tugboat from Richmond coming down. 
He told me: 'Papa, you had better pull up thls end. There 1s a tugboat com- 
ing down. I see It turnlng around.' It seems to me that the tug, when I saw 
it, was about the Clyde wharf,— was sitting across the river. I do not know 
if it was turning around, or he was stopping there. The end of the seine that 
I had just put out at the time reached about in the channel, but I thought that 
probably we would be out of the way of anything that goes up and down the 
river, as steamship or sailing vessel. But I told the colored man to back up. 
The boat begins to slnk. And then I started to pull the seine up. I saw that 
I was in close range with the buoy which lays In the mlddle of the river, but 
I saw that this tugboat was coming down like a steamer without a rudder, 
or in a way that looked like nobody took care of it. I pulled up my seine alto- 
gether. Then I was clean over on the Chesterfleld side. I saw this boat that 
was coming down so crooked and unruly that, when I saw it about three or 
four hundred yards, I began a hallooing, and I could not go any further to the 
Chesterfleld side. I was close up to the posts, and it seems to me the boat 
steered backward and forward; and when we got in close quarters, about fifty 
yards, I saw the boat as well as I see you now, and I begged the captain, be- 
fore his God, to reverse hls boat, but he did not pay any attention to it. And 
when he got much closer, he sheered right into me, on the Chesterfleld side, 
and I called my oarsman to pull up the other way. The boat was under my 
rule ail the time, and, when I told him to go the other way, it seems to me 
that he put his wheel hard a-starboard„ and he struck me six feet from the 
bow. The boat is 18 feet long, four feet wide at the top, and three foot six 
niches at the bottom. I saw several fishermen around me, and I saw a few 
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men that were flshing off the Chesapeake dock with their tlght Unes. When 
the boat struck me, I told the captain, 'What are you trying to do, you brute 
youî' When he struck me, ne threw me right out of the boat entlrely; and, 
in falling down, I threw my left hand on his rail. He drove me through the 
water, hanging on one hand for some time, and then some one came out of 
the boat, and helped me on board, after hallooing for some one to save me. I 
was just getting ready to let go when they gave me assistance. Then I got on 
the boat. When I got on the boat, I saw two men and a boy. That I could 
not swear the boy's âge, but he was a good-sized boy. The man in the engine- 
room, who, I suppose, was the engineer, shook his fist in Capt. Oraddock's face, 
and told him that he did not hâve any business to leave Richmond, and he 
said, 'I told you not to leave Richmond.' " 

The libelant aiso introduced évidence tending to show that the 
master and the engineer of the tug were not sober the afternoon of 
the occurrence. No évidence whatever is in the record tending to show 
malice or bad feeling on their part towards libelant. On the other 
hand, the witnesses for respondent give an account of the affair essen- 
tially opposite. Brittain was on the Glendale when the accident 
happened. He was employed as cook and deck hand. The master 
of the tug came aboard of her at her dock about a quarter to 8 p. m. 
At that time witness had put up the four régulation lights, which were 
burning brightly. The master eat his supper, and then the tug went 
up to the locks to see the master of a sand barge, which he had agreed 
to tow. Thé tug master promised to call for him as soon as he had 
flnished the tow of the schooner Reese, which was at the Chesapeake 
docks. He finished his tow of the Reese, and then went to the sand 
barge, and carried her down the river. The collision with Evich's 
boat occurred after the tug had left the sand barge, and while she was 
on her way to tow the Reese. This witness thus describes the acci- 
dent: 

He was forward, watching. "8th question: You stated that you were on the 
forward watch going down the, river at or about the time of the collision. If 
that ls so, please state when you discovered the rowboat that Mr. Evich and 
others were in; what distance the rowboat was from the tug at the time you 
flrst saw it; how many men you saw in her; whether or not you heard any one 
hailing your tug or hallooing. A. It was about ten or eleven yards from the 
tug. I heard them halloo just as I saw the boat. I saw three men in It. I 
told the captain that there was a boat ahead, to sheer to the Richmond shore; 
and he saw the boat just about the time that I did, and gave bells to go back on 
the boat. They kept rowing right across our bow ail the time. and we struck 
her eighteen or twenty inches from the bow of the rowboat. Two men jumped 
overboard. One caught on the bow, and climbed up. He was a colored man, 
and a white man caught on the side of the boat opposite the pllot house, and 
I caught him, and pulled him aboard. The other man remained in the boat. 
He was sitting in the stern of the boat. lOth question: When the rowboat 
was struck, did she sink or turn over or AU with water? Also please state in 
connection therewlth what happened to the man that remained In the boat, if 
you know It. A. No, sir; she never sunk or tumed over either, nor never 
dipped a drop of water in it, as I could see, anywhere. The light on the flag 
pôle shone down in the boat and I could not see any water and the man re- 
mained setting on the stern seat without getting hurt or injured In any way. 
llth question: Please state, as far as you know, which way your tug was 
steerlng down the river, whereabouts in the river or the channel of the river 
you were when the collision took place, and state whether you were in deep 
water or shallow water. A. It was near the middle of the channel, as you 
could well tell In the night. We were about 200 yards below the Chemical 
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works, as near as I can corne at It, and were going down the river. We were 
in deep water." 

He positively dénies that the master was intoxicated or under the 
influence of liquor any part of the time. 
Furman, the engineer, gives this account: 

"It was about eight o'clock when the captain came aboard. I had up a Ut- 
tle steam, and he was eating his supper when I flrst saw him after he came 
aboard. ïhen I told the steward to put up the lights. The steward's naine 
is James Brittaln. After the captain's supper, we got under way, and went 
up to the lock gâtes. I should hâve said the sand lighter instead of the lock 
gâtes, as it was standing right alongside the gâtes. It was about half-past 
eight when we were at the lighter. What passed between Captain Oraddock 
and the captain of the lighter I know nothing about. I was in the engine 
room, and did not hear anything that passed between them. Capt. Craddock 
was perfectly sober when he came aboard of my boat. While on our way to 
the Ohesapeake dock, to dock the schooner James J. Reese, I received three 
bells, which caused me to reverse my engine. Then I looked out of the engine- 
room door, and saw the tug sheering towards the Rlchmond shore. Then I 
felt the boat careen over to one side. Then one bell was rung, and I stopped 
my engine. I went on deck, and saw two hats floating on the starboard side 
of my boat. I called to James Brittain to bring me a life préserver. The 
captain, Captain Craddock, looked out of the pilot-house door, and says, There 
is no one overboard.* Then I went forward, and I saw him talking wlth a 
man beside of the pilot house on the starboard side, and also saw a man on 
the bow of the boat. Captain said to Mr. Bvich (I suppose he is the man), 
'Why in the world did not you hâve a lightî' He says, 'One cent's worth of 
oil would hâve prevented ail this.' Then Mr. Evich or the man says, 'It is 
not sundown yet.' Mr. Craddock then looked in the cabin where the light was 
burnlng beside the clock, and said, 'It is twenty minutes to nine o'clock, and 
you say it isn't sundown yet.' Then the man on the bow hallooes for Joe. 
Then I says, 'Is there any one overboard?' He said nothing in reply, but hal- 
looed for Joe. I couldn't find out whether it was a man overboard or a boy, 
or a white man or negro. Then I looked to the side of the boat, and saw a 
small rowboat with one man in it. He was sitting on the stern seat when I 
saw him. He got up in the boat, took one of the oars that was in the boat, 
and I says to him there is the other oar about ten feet over there. He paddled 
over, and got his oar. He came back; and, from the light on our flag pôle, I 
saw that there was no water in the boat. Then he took thèse two men off our 
boat, but before he took them off, after I found there was some one drowned, 
I told him I wouldn't hâve had it happen for a thousand dollars. I says, fur- 
thermore, 'I would sooner hâve sunk my boat hère in the river, because,' I 
says, 'I could get my boat up, but it will be impossible to get back the person's 
life.' Then the man that was in the boat took the men off. I asked them if 
therç was anything we could do to help them, and they told me there was 
not. Then we passed on, and went down to the Chesapeake dock, and got the 
schooner James J. Reese, and fetched her up to the,— what is known as the old 
powder shed. That's about ail about It." 

He also dénies that either the master of the tug or that he himself 
was under the influence of liquor, or had been drinking. 
The master of the tug makes this statement : 

"Then we turned loose from the dock by the Warwick Park Shed, and from 
there I went up to the sand barge in the tug, and asked the captain of the 
sand barge if he was ready to go down the river. He told me, 'Yes,' he was 
ready; and I told him I had to dock the schooner James J. Reese, and, as soon 
as I docked her, I would come and get him, and he said 'Ail right.' So, I got 
him to Curl's Neck by seven o'clock next morning. I then left the sand barge, 
which was about half-past eight o'clock, and started down to the Chesapeake 
dock. Going down to the Chesapeake dock, I had a boy out forward on the 
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lookout, beéausé there were always in the summer tlme lots of boys swimmtag 
around out In the river, for which I hâve had to stop my boat several dînes. 
After I got about 150 yards, or maybe 200 yards, as near as I could tell, below 
the Richmond Chemical Works, I heard some one halloo, and the boy said to 
me, 'There's a boat right ahead, Captain,' which I saw about the same time 
that ne did. They were not exactly ahead o£ me, but very near; and I stopped 
the boat, and went back on her, and had her engines reversed, starboarded my 
wheel, and sheered off from them ail I could; but they continued to row, until 
they got about two feet of their bow across ours. Then, the engine being re- 
versed, the tug had lost ail of her headway, so that I could not sheer off from 
them any further; and, when the tugboat had gotten within four or flve feet 
of them, two men stood up in the boat, and made a leap for the tug. One man 
caught on the bow or side of the bow, and the other one caught opposite the 
pilot house, which was about ten feet from the bow. One of the men remained 
in the boat. Soon after they jumped from the boat, our boat came up against 
the bow of their boat, about two feet from the stem, which caused her to swing 
alongslde of the tug, and then I saw the two men alongside of the tug. One 
the boy pulled aboard. He was a white man, which has proved to be Mr. 
Evich, and the other was a colored man, who is known as Richard Coleman. 
The other man, the one that remained in the boat, was Mr. Ebenhack. I asked 
Mr. Evich why was it he did not hâve a light in his boat; that one cent's 
worth of oil would hâve avoided the accident. His reply was to me that it was 
not sunset. I then looked down the cabin at the clock, and it was twenty 
minutes to nine o'clock. I suppose he had then been aboard as much as flve 
or ten minutes. Then I heard Richard Ooleman halloo, 'Joey!' And I asked 
them if there was any one overboard, and they did not make me any reply, but 
continued to halloo, 'Joey!' But before they commenced hallooing 'Joey!' the 
engineer came out of the engine room, and asked the boy to give him a life 
préserver, and I told him there wasn't any one overboard. That was the time, 
or pretty soon after that time, that this colored fellow hallooed 'Joey!' We stop- 
ped then as much as twelve or fifteen minutes, and helped look for the boy, 
but did not see anything of hîm. Mr. Ebenhack rowed around in his boat, and 
picked up two hats. Mr. Evich told him to corne there, and let him get in the 
boat When he came up aside of the tug, I looked in the boat, and there was 
no water in it. There was one tomato can and a seine and a bottle lying in 
the bottom of the boat. That was ail I saw. Then they got in the boat,— Mr. 
Evich and Coleman,— off of the tug, and rowed ashore. I stayed there with the 
tug until after they had gotten ashore. Then I went down to the Chesapeake 
dock, took the schooner Reese in tow, and brought her up to Rocketts, at the 
old Powder Magazine Shed. Then I went up to the lock gâtes, got the sand 
barge, and went on down the river." 

The witnesses on the tug put her speed at about flve miles an hour. 
The master of the schooner, as also the master of the sand barge, cor- 
roborate the statement that the master of the tug was sober, and both 
say that he towed them skillfully on that night. There is conflict 
of évidence as to the distance at which objects could be seen that 
night. The accident occurred between 8 and 9 o'clock on a night in 
June. The electric lights on the banks of the river were lit. The 
master of the tug and other witnesses, notably the master and mate of 
the Reese, say that thèse lights made it difflcult to see on the river, 
and that it was dark. The prépondérance of the évidence is that the 
collision occurred in mid-channel. 

This is a brief summary of the more important parts of the évidence. 
The narration of the witnesses for libelant is not crédible unless the 
master of the tug was in a state of beastly intoxication. They say 
that the tug steered wildly, always towards them in whichever direc- 
tion they moved, with the apparent intention of running them down ; 
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and no motive whatever is shown for this. On the other hand, we 
find other witnesses, entirely disinterested, who swear that he was 
perfectly sober. We also find that at this very time he went about 
his business as tow master, gave a cohérent, intelligent instruction to 
the sand barge, went and towed the Eeese, and then finished his con- 
tract with the sand barge, to the satisfaction of both; that he had ail 
his lights up; that he had a lookout forward, and, as soon as he had 
notice of the danger of collision, took prompt and successful précau- 
tion. It is absurd to say that he collided with the small boat at full 
speed. If he had done so, he must hâve eut her in two, or hâve run 
her down. There is great conflict of évidence on the point whether 
the boat was hurt at ail. One thing is certain, she waa able to carry 
three grown men ashore after the accident, and two of thèse got 
back in her from choice. Evidently, the men in the small boat lost 
their heads, — steered wildly. Instead of keeping on the Chesterfield 
side, where they were, they undertook to cross the river after they saw 
the tug coming, when she was 300 yards or 150 yards away. Having 
no light on her, a small boat, low in the water, it was not surprising 
that she was not seen until the tug was very near; and, when she was 
seen, the tug controlled her movement so completely that two men on 
the small boat could catch hold of her rail, and get on board. 

This small boat had no light, although it was long after sunset. 
Section 4233, rùle 12, Rev; St. tJ. S., requires such boats to hâve a 
light while navigating a river. This being so, it was incumbent on 
libelant to show that the absence of a light could not hâve contributed 
to the disaster. Belden v. Chase, 150 U. S. 674, 14 Sup. Ct. 264: 

"Where fault on the part of one vessel is established by uncontradlcted testi- 
mony, and such fault in itself is suffleient to account for the disaster, it is not 
enough for such vessel to raise a doubt with regard to the management of the 
other vessel." 

Considering this mass of testimony, and reconciling, as far as possi- 
ble, the contradiction in it, having due regard to the prépondérance of 
évidence when it is irreconcilable, we think that the district court 
erred in its conclusion. The decree of the district court is reversed, 
and the cause is remanded, with instructions to dismiss the libel, with 
costa. 
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HOYT v. BATES et aL 
(Carcuit Court, D. Massachusetts. July 3, 1897.) 
No. 751. 

JUHISDICTION OF FEDERAL COURTS— COPYRIGHT CASES— TlTLB TO COPYRIGHT. 

A Mil flled In the state court alleged that complainant was the author of a cer- 
tain song; that the song and accompanylng music were his property ; and that de- 
fendants, without his knowledge, procured a copyright thereon. The bill prayed 
that défendants be ordered to assign the copyright to complainant, "by in- 
strument of assignaient such as is provided for by the statute of the United 
States," and also prayed an injunction to restraln défendants from Inter- 
fering with his right to the use of the song. Held, that this was not a 
suit arising under the copyright laws of the United States, so as to be 
within the jurisdiction of the fédéral courts, but was one merely involving 
the title to the copyright, which depended on the rules of the common law, 
and hence that the suit was not removable from a state to a fédéral court. 

This was a suit in equity by Charles H. Hoyt against Edwin G. 
Bâtes and others to compel an assignaient by défendants to com- 
plainant of a copyright in a song entitled "Sweet Daisy Stokes," and 
to enjoin défendants from interfering with the use of said song 
by complainant. The bill was flled in the superior court for the 
county of Suffolk, Mass., and was removed to this court on pétition 
of the défendants. The cause was heard on motion to remand. 

The bill, omitting the formai parts, was in full as follows: 

(1) The complainant is a play wright and theatrical manager, and has written 
many plays and dramas, containing songs and music, which hâve been eminently 
successful before the public throughout the United States and Canada. In 1894 
he wrote a play entitled "A Black Sheep," and, as a part thereof, the words of a 
song entitled "Sweet Daisy Stokes." The music to be used in connection with 
said words was written by Richard Stahl, who was then in the employ and pay 
of the complainant, and said song and music became and are the property of the 
complainant, and are valuable as a part of said play, and independently thereof. 
The said song is, In the production of said play, sung by Goodrich Mudd, prin- 
cipal character thereof, which rôle has from the flrst bëen taken by Otis Harlan, 
an actor in the employ of the complainant, and a résident of the city, county, 
and state of New York. 

(2) The respondents are music publishers in the city of Boston, and one u> 
both of them hâve been and are connected with theatrical matters, as musical 
director and otherwise. In December, 1894, the respondents desired to print 
and sell said song, and they negotiated with complainant and said Harlan for 
the right so to do. Complainant authorized said Harlan to give the respondents 
the right to print and sell copies of said song, but upon the express proviso that 
the arrangement to be made and the right to be given respondents should not 
interfère in any manner with any use which the complainant might wish to 
make of the words or music of said song, and the same proviso had previously 
been stated by complainant to respondents as a condition which must be a part 
of any agreement to be made with them. 

(3) The respondents, as complainant knew, did print and publish said song, 
and offered the same for sale, and sold copies thereof; and without complain- 
ant's knowledge, until recently, the respondents deposited the title of said song 
in the office of the librarian of congress at Washington, in thelr own names, and 
took the other steps necessary to secure a copyright thereof, and now hold said 
copyright in their own names. 

(4) The complainant continued to make use of said song In his play "A Black 
Sheep," throughout the United States, without objection from respondents, and 
recently arrangea with the New York Herald, a newspaper published in the city 
of New York, to print the same in a Sunday édition thereof, to be issued some 
rime during the month of January, 1896. His said play was then being pro- 
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duced at Hoyt's Theater, in the city of New York, where it had been running 

for nights; and such publication by said paper would hâve been of great 

benefit as an advertisement of said play, and to the complainant. It would, 
moreover, hâve been an advantage to the respondents in the sale of copies oî 
said song, for the reason that large numbers of persons would hâve seen it in 
the newspaper. It is a common practice among music publishers to induce some 
leading newspaper to print the words and music of their publications for the 
purpose of increasing the sales thereof, lt being found that persons who see the 
music in the • newspapers are unable to make continued use of lt in that form 
of publication, and purchase the same from music dealers to secure the saine in 
more permanent form. According to the provisions of the United States statutes 
concerning copyright, a penalty of one dollar a oopy attaches to the unauthorized 
publication of copyright works; and, upon discovering that the respondents 
claimed to hold the copyright upon this pièce, application was made to them for 
permission to publish as aforesaid, so that there might not be any technical 
violation of the statute. The respondents refused to allow the complainant to 
make said use of said song, and claimed that they were entitled to the exclusive 
control thereof, by virtue of a contract signed by the said Harlan, a copy of 
which the complainant has secured from respondents' counsel, and attaches 
hereto as "Exhibit A," and threatened to prosecute the publishers of said paper 
if said song was so printed by them. Said publishers thereupon refused to 
print the song, and complainant was deprived of the benefit which would hâve 
resulted therefrom. Complainant says that said Harlan had no authority to 
give to respondents exclusive rights in the publication of said song, in dérogation 
of complainant's rights to make such use of said song as ne might wlsh, and 
that respondents hâve no right of ownership in said copyright, or right to en- 
force any penalty for the violation thereof, but that said copyright and the 
right to use said song as he may wish belong to complainant. 

Wherefore complainant prays: First. That respondents may be ordered to 
transfer and assign said copyright so held in their naine to him by instrument 
of assignaient, such as Is provided for by the statutes of the United States. 
Second. That an injunctlon issue restraining respondents from interfering in any 
manner with the use by complainant of said words and music. Third. That a 
preliminary injunctlon issue from this court restraining respondents from inter- 
fering with any use which the complainant may désire to make of said words 
• and music, and from threatening any person authorized by the complainant to 
make use thereof with prosecution under said copyright laws, and in particular 
from threatening the owners and publishers of the New York Herald, aforesaid, 
with suit or prosecution for violation of the copyright so standing in their names, 
and from prosecuting or suing said New York Herald or any other person or 
corporation authorized by the complainant to use said words and music. 

To this bill there was attachée! as an exhibit the following contract: 

Exhibit A. 

Boston, Mass., Jan. 1, 1895. 
This agreement is entered into between Charles H. Hoyt, and Otis Harlan, 
and Bâtes & Bendix, music publishers, of Boston, Mass., for the publication of 
the song entitled "Sweet Daisy Stokes." Said Bâtes & Bendix agrée to pay 
to said Charles H. Hoyt and Otls Harlan a royalty of five cents on each copy; 
royalties to be paid every three months from date of publication. Said Bâtes 
& Bendix are to hâve full and absolute rights of words and music of said song 
for publication only. 

[Signed] Otis Harlan, 

For Hoyt & Harlan. 
[Signed] Bâtes & Bendix. 

Elder, Wait & Whitman, for complainant. 

1. It is submitted that the case presented by the complainant's bill ls foanded 
upon the contract between the parties, and not upon the statutes of the United 
States reiating to copyright, and therefore there is no jurisdiction in this court 
to entertain this bill on removal. Silver v. Holt, per Coït, J., May 13, 1895; 
Pulte v. Derby, 5 McLean, 328, Fed. Cas. No. 11,465; Little v. Hall, 18 How. 
165; Jollie v. Jaques, 1 Blatchf. 618, Fed. Cas. No. 7,437. Thèse cases al] 
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arose on the question of copyright, but the cases on patent questions are equally 
décisive, and both rest on the same clause of the statute. Rev. St. U. S., 
§ 711, cl. 5; Manufacturing Co. v. Hyatt, 125 U. S. 46, 8 Sup. Ct. 756; Félix v. 
Schamweber, 125 U. S. 54, 8 Sup. Ct. 759; Wilson t. Sanford, 10 How. 99; 
Hartell v. Tilghman, 99 U. S. 547; Trading Co. v. Glaenzer, 30 Fed. 387; 
Ingalls v. Tice, 14 Fed. 352; Bloomer v. Gilpin, 4 Fish. Pat. Cas. 50, Fed. Cas. 
No. 1,558. If the circuit could hâve no original jurisdiction of such case, It can 
hâve none by removal on the ground that a fédéral question is involved. Al- 
bright v. Teas, 106 D. S. 613, 1 Sup. Ct. 550. The cases are many where state 
courts hâve taken jurisdiction of cases Involving patents and copyrights, where 
the controversy grew out of some contract right. Carter v. Bailey, 64 Me. 458; 
Willis v. Tibbals, 33 N. Y. Super. Ct. 220; Gould v. Banks, 8 Wend. 562; Lock- 
wood v. Lockwood, 33 Iowa, 509; Green v. Wilson, 21 N. J. Eq. 211. The 
state courts hâve taken jurisdiction of suits to compel the assignment of patents, 
and hâve ordered such assignaient» to be made (Barton v. White, 144 Mass. 281, 
10 N. E. 840; Somerby v. Buntln, 118 Mass. 279; Binney v. Annan, 107 Mass. 
94; In re Keach, 14 R. I. 571; Fuller & Johnson Manufg Co. v. Bartlett, 68 
Wis. 73, 31 X. W. 747; Bank v. Robinson, 57 Cal. 520); while the fédéral court 
has declined jurisdiction in a similar case (Ryan v. Lee, 10 Fed. 917). That 
the state court may be incidentally called upon to pass upon the validity of a 
patent or copyright does not oust its jurisdiction when the case before it is 
founded on a contract right. Brown v. Hedge Co., 64 Tex. 396; David v. Park, 
103 Mass. 502; Nash v. Lull, 102 Mass. 62; Merserole v. Union Paper Collar 
Co., 6 Blatchf. 356, Fed. Cas. No. 9,488. 

2. The jurisdiction of the fédéral court must appear upon the face of the 
plaintiff's pleading. Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 
Sup. Ct. 654; Chappell v. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34. Where 
the jurisdiction of the fédéral court is doubtful, the case should be remanded. 
Fitzgerald v. Railway Co., 45 Fed. 812; Wolff v. Archibald, 14 Fed. 369. 

3. If this case does involve a fédéral question under the copyright laws, then 
the state court had no jurisdiction whatever. Pierpont v. Fowle, 2 Woodb. & 
M. 23, Fed. Cas. No. 11,152; Boucicault v. Hart, 13 Blatchf. 47, Fed. Cas. No. 
1,692. Where there is a total absence of jurisdiction over the subject-matter in 
the state court, so that it had no power to sustain the suit in which the contro- 
versy was sought to be litigated, in its then existing form or any other form, 
there can be no jurisdiction in the fédéral court to entertain it on removal. 
although in some other form it would hâve plenary jurisdiction over the case 
made between the parties, and the case should be remanded. Fidelity Trust 
Co. v. Gill Car Co., 25 Fed. 737, 739; Hummel v. Moore, 25 Fed. 380. 

4. Where the jurisdiction dépends on the patent or copyright laws, the amount 
Involved is of no conséquence, and the extraordinary attempt of the défendants 
to make out an amount of two thousand dollars in possible penalties to be paid 
by possible infringing newspapers was unnecessary. Miller-Magee Co. v. Car- 
penter, 34 Fed. 433. 

5. This case could not hâve been removed by the défendants on the ground 
of citizenship, even if that ground had been alleged in their pétition, inasmucn 
as they are résidents of Massachusetts, and, as such, hâve no right to remove 
the case. 

Alex. P. Browne and S. 0. Upton, for défendants. 

The défendants insist that this case involves a question arising under the copy- 
right laws of the United States. In Knights of Pythias v. Kalinski, 163 IT. S. 
289, 16 Sup. Ct 1047, an action to recover upon a life Insurance policy, which 
had been originally brought in a state court, was removed by the défendant 
company upon the sole ground that it was a corporation created by an act of 
congress. The suprême court of the United States entertained and dëcided the 
question in the case, apparently without hésitation as to their jurisdiction. In 
the case of Knights of Pythias v. Hill, 22 C. C. A. 280, 76 Fed. 468, also a suit 
against the same corporation to recover life Insurance, it was expressly held by 
the court of appeals for the Fourth circuit that the case was properiy removed 
by the défendant into the circuit court of the United States on the sole ground 
that it appeared from the déclaration that the défendant was incorporated under 
the laws of the United States. Now, in the présent case suit is brought against 
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ope aYerred to be the proprietor of a copyright under the laws of the United 
States, and the question of his rlghts and duties as such proprietor ls necessarlly 
involved. It appears from the facts stated In the bill that the défendants hâve 
copyrighted the song in question as "proprietors," as that word is used in the 
copyright laws, and the bill allèges that the défendants, as "holders" of the 
copyright, hâve threatened to proceed agalnst the New York Herald for pen- 
alties and forfeitures under the copyright laws, in case that it shall publish the 
sald song without their permission. The décision of the questions so preseuted, 
as to the défendants' titie as proprietors of the copyright song, and the extent 
of their right of use as such proprietors, will necessarily involve the construc- 
tion of the copyright laws of the United States. It is respectfully submitted that 
the motion to remand should be denied. 

SInce the foregoing brief ' was prlnted, the attention of counsel has been called 
to Duke v. Graham, 19 teA. 647, clted with approval in Eob. Pat. § 857. This 
appears to be a clear authority to the effect that a controversy like the présent 
involves a fédéral question, and is within the jurisdiction of this court. 

PUTNAM, Circuit; Judge, This suit was removed by the respond- 
ents from the state court to this court, on the alleged ground that 
it is one arising under the laws of the United States. The com- 
plainant seasonably moved to remand it. In determining whether or 
not the suit was removable for the reason given, we are strictly lim- 
ited to what appears on the face of the bill of complaint. The lat- 
est affirmation of this rule is Walker v. Collins, 167 U. S. 57, 17 Sup. 
Ct. 738. Of course, in making this détermination, we must look 
through the complaint for the purpose of ascertaining what is the 
real question presented thereby, rejecting ail such matters as are 
merely incidental thereto. 

The siibject-matter out of which the suit arose concerns a copy- 
right issued under the statutes of the United States. Section 711 
of the Eevised Statutes provides that the jurisdiction vested in the 
courts of the United States shall be exclusive of the courts of the 
several States in "ail cases arising under the patent-right or copy- 
right laws of the United States"; and by the ninth paragraph of 
section 629 of the Revised Statutes this jurisdiction is left in the cir- 
cuit courts. The only basis of the respondents' claim that this suit 
présents a fédéral question is in the proposition that it arises under 
the copyright laws of the United States; and, if this proposition 
were correct, it would appear that there was no valid suit ever pend- 
ing in the state court which could be the basis of jurisdiction in this 
court after removal, and that ail we could do would be to dismiss 
the suit, or remand it, and leave the respondents to their writ of 
error if the state court persisted in assuming jurisdiction. We are 
of the opinion, however, that, within the purview of the décisions 
of the suprême court, the case is not one arising under the copyright 
laws of the United States, and that it présents no fédéral question ; 
and that, therefore, the state court had full jurisdiction over it, and 
it must be remanded. 

It is alleged in the bill that the complainant composed a certain 
song, which was copyrightable, and that the song and the music ac- 
companying it "became and are" his property. There is nothing 
which contains any admission that the complainant ever parted with 
the presumptive title which thèse allégations are sufficient to vest 
in him. The bill further allèges that the respondents, without the 
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complainant's knowledge, obtained a copyright for the song in their 
own names, and that they hâve no right of ownership in it. It prays 
that "the respondents may be ordered to transfer and assign said 
copyright, so held in their naines, to him," — that is, the complain- 
ant ,— "by instrument of assignment such as is provided for by stat- 
ute of the United States." The bill also prays that "an injunction 
issue, restraining respondents from interfering in any manner with 
the use" by complainant of the copyrighted matter; and there is 
also a prayer for a preliminary injunction. It allegeB incidentaJ 
matters showing especial need for the issuing of injunotions, both 
permanent and preliminary; but ail this flows out of the main con- 
troversy as shown by the bill, is wholly incidental to it, and forma 
no part of the essential issue which the pleadings raise. 

The bill assumes that the copyright is valid, and it allèges no 
infringement, nor anything which can raise any question as to its 
scope or legality. On this statement of the pleadings, the only 
issue presented by the bill is one of title, depending on the rules of 
the common law, and in no way on any statute of the United States. 
It bas so long been settled that a suit of that character is not within 
the class of removable causes that it is necessary to refer only to 
Wade v. Lawder, 165 U. S. 624, 627, 17 Sup. Ct. 425, as the latest 
statement of the rule, and also of the subsidiary rule that the juris- 
diction is not affected by the fact that a fédéral question may pos- 
sibly come in incidentally. The décisions relied on by the respond- 
ents in regard to corporations organized by congress hâve always 
stood on a spécial basis, and do not reach the case at bar. Rail- 
way Co. v. Cody, 166 U. S. 606, 609, 17 Sup. Ct. 703. Wade v. Law- 
der also settles that those authorities relied on by the respondents, 
which make a distinction arising from the fact that the controversy 
goes back of the issue of the patent or copyright, are not sound. 
It is adjudged and ordered that the suit be remanded to the court 
from which it was removed, and that the complainant in the state 
court recover his costs in this court. 



WARNER v. CITY OF NEW ORLEANS. 

(Circuit Court of Appeals, Fifth Circuit. June 10, 1897.) 

Municipal Corporations— Estoppel— Violation of Coktract. 

A city which voluntarily made a purchase of property with which to com- 
plète drainage improvements under authority conferred by an act of the 
législature, and issued in payment therefor warrants on the drainage fund, 
a part of which it had collected, and the remainder of which it contracted 
to collect, but afterwards abandoned the work, and thus rendered the drain- 
age assessments inyalid and uneollectible, and otherwise obstructed their 
collection, is estopped to set up, In défense to an action against it on the 
warrants, that it had, previous to their issuance, discharged daims against 
the drainage fund in excess of the amount collected. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 
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On May 14, 1895, the questions arising in this case were by this 
court certifiée! to the suprême court for its instructions thereon. The 
certificate, which fully states the facts, was in full as follows: 

"The complainant, a citizen of the state of New York, flled his bill in said 
circuit court against the city of New Orléans, alleglng substantially as follows: 
By act approved March 18, 1858, the législature of the state of Louisiana under - 
took to provide for draining and reclaiming portions of the parishes of Orléans 
and Jefferson. The work was to be accomplished through boards of drainage 
commissioners appointed for each of the three districts into which the territory 
was divided. The funds to pay for work were to be raised as follows: When- 
ever the several boards were prepared to drain their districts, they were re- 
quired to cause a plan to be made of the proposed work, designating its subdi- 
visions and the names of the proprietors of the land, etc. This plan was to be 
flled in the mortgage office, of which notice was required to be published once 
a week for four consécutive weeks. At the expiration of the no'tice the boards 
ivere to apply to a court specified in the act, which was required to decree that 
the district was subject to a flrst mortgage lien and privilège for such an amount 
as might be assessed upon the property. After the tax had been levied the 
court was authorized to render judgment against the several property owners 
for the amount due by them. By another act, approved March 17, 1859, the 
boards were authorized to issue bonds to the extent of ?300,000 for each dis- 
trict for the purpose of carrying on the work, redeemable out of drainage taxes. 
By an act approved March 1, 1861, the boards were authorized to apportion 
the amount which each taxpayer should be required to pay yearly to meet the 
annual interest and installments due on the bonds. Other and more stringent 
provisions for the collection of thèse taxes were also made In the act, such as 
authorizing judgménts to be rendered against the taxpayer and his property. 
and the issuance of exécution as in ordinary cases. The boards of commission- 
ers for the First and Second districts flled plans of the work they proposed to 
do, and obtained judgménts decreeing the lands in those districts to be subject 
to liens and privilèges for the proposed work. They levied assessments pay- 
able in installments, and obtained judgménts for the amount of the rolls, and 
some money was collected thereon. By Act 30 of 1871 the several boards of 
drainage commissioners were abolished, and the work of drainage was trans- 
ferred to the Mississippi & Mexican Gulf Ship-Canal Company, but the board 
of administratprs of the city of New Orléans for ail other purposes was ma<?ê 
their successor, and was subrogated to ail moneys, assessments, and other assets 
then belonging to them, and was required to collect such tax and assessments, 
t and to make and collect an additional tax of two mills per superflcial foot on 
i ail lands where no tax had been levied for drainage purposes, and that ail col- 
: lections f rom thèse sources be placed to the crédit of said Mississippi & Mexican 
i Gulf Ship-Canal Company, and held as a fund to be applied only to the drain- 
age of the city of New Orléans and Carrollton. By the eighth section of the 
act it was made the duty of the administrator of accounts to draw a warrant 
on the administrator of finance against this fund for the payment of amounts 
due for ail work done by that company. The board of administrators entered 
on the duties imposed on them under this act, procured the mortgages and liens 
to be decreed, assessments to be levied, and judgménts to be rendered for the 
taxes assessed in the Third and Fourtb. drainage districts. The whole amount 
of assessments that came under their administration was $1,699,637.37, and of 
this $1,003,342.28 was assessed against individuals and $696,394.30 against the 
city of New Orléans on the area of her streets and squares. The work was 
continued under this act until 1876 by Warner Van Norden, who had oecome 
transférée of the said Mississippi & Mexican Gulf Ship-Canal Company. He 
excavated some 5,000,000 cubic yards of earth, and completed two-thirds of the 
plan of drainage, when Act No. 16, of February 24, 1876, was passed for the 
purpose of authorizing the city of New Orléans to assume exclusive control of 
ail drainage work, and, if she desired it or deemed it advisable, to purchase 
from said canal company and its transférée, Van Norden, ail the tools, boats, 
and apparatus appertalning to drainage work and the franchise of the company, 
upon an appraisement to be made by appraisers to be appointed by the city 
council. The act further provided that the price should be paid by the city 
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of New Orléans In drainage warrants In the same form and manner as those 
theretofore issued under Act 30 of 1871. Pursuant to this act the city council 
caused the property to be appraised. The valuation was fixed at $300,000, 
and on the 7th of June, 1876, a formai act of sale and transfer was executed 
between Warner Van Norden and said canal company and said city of New 
Orléans, by which the former made a transfer of the drainage plant and fran- 
chise for said amount, payable in drainage warrants, and the city covenanted 
'not to obstruct or impede, but, on the contrary, to facilitate, by ail lawful 
rneans, the collection of drainage assessments, as provided by law, until said 
warrants hâve been fully paid, it being well understood and agreed by and 
between said parties thereto that collection of drainage tax assessments should 
not be diverted from the liquidation of said warrants and expenses under any 
pretext whatsoever until the full and final payment of the same.' 

"Up to the date of this sale the city had collected on the assessments against 
private property $229,922.89, leaving $1,469,714.47 outstanding and uncollected, 
of which amount the city owed $696,394.30, as assessed against the streets and 
squares. The drainage warrants issued prior to December 31, 1874, had been 
paid or taken up before said sale by the issue o< bonds of the 'drainage séries' 
to the amount of $1,672,105.21 under authority of Act 73, approved April 26, 
1872. The thirteenth section of this act, after providing for the issue of said 
bonds, further provided that 'ail taxes collected for drainage and not required 
for payment of drainage warrants shall be devoted to the purchase from the 
lowest bidder of bonds issued for drainage.' Complainant sues on three of the 
drainage warrants, of $2,000 each, given for the purchase price of the drainage 
plant and franchise sold to the city of New Orléans as above set forth. The 
bill, after setting out the foregoing state of facts in more amplifled form, avers: 
(1) That the city of New Orléans, after she became possessed of the drainage 
franchise, sold some of the drainage machinery, and suffered the rest to become 
rotten and valueless, and abandoned ail work of drainage; that by reason of 
the noncompletion of the drainage System the suprême court of Louisiana de- 
cided the drainage taxes eould not be collected, inasmuch as no beneflt had been 
conferred on the property. (2) That the city by various means impeded the 
collection of drainage taxes, and by her conduct, ordlnances, and proclamations 
encouragea and induced people to refuse to pay the assessments, by reason 
whereof the drainage assessments due by private persons hâve become value- 
less. (3) That the city will plead that she has been discharged from ail lia- 
bility to account for the drainage taxes she has collected, or which she ought 
to hâve collected but has wasted, as well as her own indebtedness, by the issu- 
ance and delivery, between May 10, 1872, and December 31, 1874, of drainage 
bonds under authority of Act 73 of 1872. (4) That the city had never claimed, 
prior to the purchase of said property and franchise, that the issuance of said 
bonds operated as such discharge, and made no such plea, save in the case of 
James W. Peake against the city of New Orléans, flled March 19, 1888. (5) 
That the act of 1876 was an authority for the city to make said purchase as 
well as a législative récognition that said drainage fund had not been dis- 
charged by the issue of said bonds, and was an appropriation and dedication 
of so much thereof as was necessary to pay the purchase warrants without off- 
set or impairment. (6) That the contract of sale was entered into by Van 
Norden in considération of the provisions of said act of 1876 and its effects on 
his rights and remédies; that neither at the time of entering Into the contract 
of sale nor when the warrants were delivered in discharge of the price did the 
city disclose to him that she would claim the issuance of said bonds as a dis- 
charge of her liability to account for and apply the drainage taxes, including 
those due by herself, to the payment of said purchase warrants; that ne was 
ignorant that the city would claim such discharge, and would not hâve entered 
into said contract if he had been advised that any such claim would be made 
as aforesaid; that Van Norden has expressly, and by a writing annexed to and 
made part of the bill, subrogated complainant to ail his rights and remédies 
growing out of said sale. The complainant therefore avers that the city is 
estopped in equity and good conscience from pleading or maintaining such dé- 
fense. The bill closes with a prayer for an accounting of said drainage fund, 
and especially that the amount due by the city as assessee of the streets and 
squares, be decreed to be a trust fund In the hands of the city, applicable to the 
payment of said drainage warrants. 
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"Défendant demurred to the blll, especially asserting that the décision In the 
case of Peake v. Olty of New Orléans, reported In 139 U. S. 342, 11 Sup. Ot. 
541, 1s décisive of the Issues in this case. The demurrer having been sustained 
by the circuit court, the complalnant has removed the case to this court for 
review, assigning, among others, error In this respect. And it appearing that 
the suit of said Peake was based on drainage warrants glven for work, ail 
dated July 9, 1875, complalnant insists that they were issued while the city was 
an involuntary and noncontractual trustée, and in this respect differ from those 
involved in this case, which were issued by the city as a voluntary and con- 
tractual trustée, under the permissive authority of the législature, and that, 
both on prineiple and owing to the estoppel pleaded in the blll, his rights are 
not affected by said décision. 

"The case having been argued in this court on the errors assigned, and this 
court desiring the instruction of the honorable the suprême court for the proper 
décision of the questions arising herein touching the matter of estoppel afore- 
said, and the application of the décision of the suprême court to the issues in- 
volved in this suit, it is ordered that the following questions and propositions of 
law be certifled to the suprema court in accordance with the provisions of sec- 
tion 6 of the act entitled 'An act to establish circuit courts of appeal and define 
and regulate in certain cases the Jurisdiction of the courts of the United States, 
and for other purposes,' approved March 3, 1891, to wit: 

"First. Is the city of New Orléans, under the warranties, express and implied, 
contained in the contract of sale of June 7, 1876, by which she acquired the 
property and franchise from Warner Van Norden, and under the averments of 
the blll, estopped from pleading against the complainant the issuance of bonds 
to retire $1,672,105.21 of drainage warrants, Issued prior to said sale, as a dis- 
charge of her obligation to account for drainage funds collected on private prop- 
erty, and as a discharge from her own liability to that fund as assessee of the 
streets and squares? 

"Second. Should the décision In the case of Peake v. City of New Orléans, 
139 U. S. 342, 11 Sup. Ct. 541, be held to apply to the farts of this case and 
operate to defeat the complainant' s action? 

"It is further ordered that a copy of the printed record and the several acts 
of the législature, together with copies of the briefs on file in this court, be 
sent to the honorable the suprême court with the transcript certifying the afore- 
said questions." 

The opinion of the suprême court in respect to the questions thus 
certifled was delivered by Mr. Justice Brewer in the following lan- 
guage: 

"We had occasion in the récent case of Cross v. Evans, 17 Sup. Ct. 733, to 
comment on the practice of certifying questions in such manner as to prac 
tically submit the entire case to this court for considération. In addition to 
what was said in the opinion then flled, It may be proper to observe that the 
purpose of the act of 1891, creating the courts of appeal, was to vest final 
jurisdiction as to certain classes of cases in the courts then created, and this 
in order that the docket of this court might be relieved, and it be enabled with 
more promptness to dispose of the cases directly coming to It. In order to 
guard against any injurious results which might flow from having nine appel- 
late courts, acting independently of each other, power was given to this court 
to bring before it for décision by certiorari any case pending in either of those 
courts. In that way it was belleved that uniformity of ruling might be secured, 
as well as the disposition of cases whose gravity and importance rendered the 
action of the tribunal of last resort peculiarly désirable; but the power of deter- 
mlning what cases should be so brought up was vested in this court, and it 
was not intended to give to any one of the courts of appeal the right to avoid 
the responsibility cast upon lt by statute by transmitting any case it saw fit 
to this court for décision. If such practice were tolerated, it is easy to be per- 
ceived that the purpose of the act might be defeated, and the courts of appeal, 
by transferring cases hère, not only relieve themselves of burden, but also 
crowd upon this court the very cases which lt was the intent of congress they 
should finally détermine. It is true, power was given to the courts of appeal 
to certify questions, but lt Is only 'questions or propositions of law' which they 
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are authorized te certify. And such questions must be, as held In the cas» 
Just ctted, 'distinct questions or propositions of law, unmixed with questions 
of fact or of mixed law and fact.' It is not always easy to draw the Une, for, 
in order to présent a distinct question of law, it may sometimes be necessary 
to présent many facts upon whlch that question 1s based. But care must al- 
ways be taken that, under the guise of certifying questions, the courts of ap- 
peal do not transmit the whole case to us for considération. Hère, in addition 
to the long preliminary statement of facts, the court ordered up the entire rec- 
ord, and counsel, in their briefs, assuming that the whole case is before us, 
hâve entered into a discussion of many questions, such aa the effect of certain 
limitations in the constitution of Louisiana, whlch may hâve been In the case 
as It was presented to the court of appeals, but eannot be found In any distinct 
question of law certified to us. 

"With thèse preliminary observations, we pass to the considération of the 
questions certified, or so much thereof as are distinct questions of law. The 
first question is one of estoppel. In order to a full understanding of it a 
brief review of the facts is essentiel, and for thèse facts we look simply to the 
statement prepared by the court of appeals, and not to the bill and exhlbits, 
copies of which it ordered to be sent to this court. From that statement it ap- 
pears that in 1858 the state of Louisiana undertook the work of draining and 
reclaiming portions of the parishes of Orléans and Jefferson; that this work 
was to be done under the direction and control of boards of drainage commls- 
sioners appointed for the several districts into which the territory was divided. 
Provision was made for assessing the cost and expenses of the work upon the 
property benefited. The work continued under thèse auspices until 1871, when, 
by an act of the législature, the boards of drainage commlssioners were abol- 
lshed, and the work of drainage transferred to a canal company. But the duty 
of collecting the assessments was imposed upon the board of administrators 
of the city of New Orléans, and the administrator of accounts was directed to 
draw warrants on the administrator of finance against the drainage fund for 
the payments of amounts due for the work. Warner Van Norden became the 
transférée of the canal company, and completed about two-thirds of the work 
prior to February 24, 1876, when an act was passed authorizing the city of New 
Orléans to assume exclusive control of the drainage work, and, if it desired. 
to purchase from the canal company and its transférée ail the boats, tools, and 
apparatus pertaining to the work, and also the franchise of the company. This 
act fnrther provided that the priée should be paid by the city in drainage war- 
rants in the same form and manner as those theretofore issued. The whole 
amount of assessments was $1,699,637.37. Of this, $1,003,342.28 was assessed 
against indlvîduals, and the balance against the city of New Orléans on the 
area of its streets and squares. Of the assessment against private property the 
city had up to this time collected $229,922.89. The drainage warrants issued 
prior to December 31, 1874, had been paid or taken up before this act of 1876 
by the issue of city bonds, to the amount of $1,672,105.21, under anthority of 
an act approved April 26, 1872. The city elected to make the purchase of the 
property of the canal company and its transférée. It was appraised at $300,000, 
and on .Tune 7, 1876, a formai sale and transfer was exeeuted by the company 
and its transférée to the city for the amount named, payable in drainage war- 
rants, and the city covenanted 'not to obstruct or impede, but, on the contrary, 
to facilitate, by ail lawful means, the collection of drainage assessments, as 
provided by law, until said warrants hâve been fully paid, It being well under- 
stood and agreed by and between said parties tliereto that collection of drain- 
age tax assessments should not be diverted from the liquidation of said war- 
rants and expenses under any pretext whatsoever until the full and final pay- 
ment of the same.' 

"It will be seen that the bonds issued by the city more than covered In 
amount the assessments against its streets and public grounds and the amount 
it had collected from private property, and ail this had taken place prior to 
the purchase of the property from the canal company and Its transférée. Now, 
after the city had assumed exclusive control of the work, after it had volun- 
tarily purchased from the canal company and its transférée their property, and 
had given thèse warrants, payable out of the drainage fund, it sold some of 
the drainage- machinery, suffered the rest to become rotten and ralueless, and 
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abandoned the work of drainage, so that by reason of the noncompletion of the 
drainage System, as held by the suprême court of the state, drainage taxes could 
not be coileeted; inasmuch as no benefit had been eonferred upon the property. 
Not only that; it by various means impeded the collection of the taxes, and by 
conduct, ordinances, and proclamations encouraged and induced the people to 
refuse to pay the assessments, whereby those due by private persons became 
valueless. 

"And now the question 1s whether the city is not estopped to plead, in défense 
of liability on thèse drainage warrants, the fact of the prior issue of bonds to a 
larger amount than that assessed against the areas of its streets and squares 
and coileeted from private property. We think this question must be answered 
in the affirmative. The city, in respect to the purchase of this property from 
the canal company and its transférée, and in the obligations assumed by the 
warrants issued, acted voluntarily. It was not, in référence to thèse matters, 
as it was to those considered in Peake v. City of New Orléans, 139 TJ. S. 342, 
11 Sup. Ot. 541, a compulsory trustée, but a voluntary contractor; and the 
proposition which we afflrm 1s that one who purchases property, contracting to 
pay for it out of a particular fund, and issues warrants therefor payable out of 
that fund,— a fund yet partially to be created, and created by the performance 
by him of a statutory duty,— cannot deliberately abandon that duty, take active 
steps to prevent the further création of the fund, and then, there being nothing 
in the fund, plead, in défense to a liability on the warrants drawn on that fund, 
that it had, prior to the purchase, paid off obligations theretofore created against 
the fund. Whatever equity may do in setting off against ail warrants drawn 
before this purchase from the canal company and its transférée the bonds issued 
by the city (and In respect to that matter we can only refer to Peake y. City of 
New Orléans, supra), it by no means follows that the city can draw new war- 
rants on the fund in payment for property which it voluntarily purchases, and 
then abandon the work by which alone the fund could be made good, resort 
to means within its power to prevent any payments of assessments into that 
fund, and thus, after violating its contract promise not to obstruct or impede, 
but on the contrary to facilitate, by ail lawful means, the collection of the 
assessments, plead its prior issue of bonds as a reason for evading any liability 
upon the warrants. One who purchases property, and pays for it in warrants 
drawn upon a particular fund, the création of which dépends largely on his own 
action, is under an implied obligation to do whatever is reasonable and fair 
to make that fund good. He cannot certainly so act as to prevent the fund 
be'lng made good, and then say to his vendor, 'You must look to the fund, and 
not to me.' We are clear in the opinion, therefore, that the first question must 
be answered in the affirmative. 

"With référence to the second, we are of the opinion that it does not come 
within the rule in respect to certifying distinct questions of law. It Invites 
an inquiry into ail the matters considered in the case of Peake v. City of New 
Orléans (and there were many), and asks whether the matters there decided 
apply to the facts of this case and operate to defeat the plaintlff s action. In 
other words, the question puts the facts of the one case oyer against the facts 
of the other, and asks us to search the record in each to see whether the one 
case opérâtes to bar the other. Surely that is practically submitting the whole 
case, instead of certifying a distinct question of law. Our décision, therefore, 
is that the flrst question must be answered in the affirmative, and the second 
we décline to answer. 

"Ordered accordingly." 

Richard De Gray, John D. Eouse, and William G-rant, for appel- 
ants- 
A. E. 0. Sullivan and Branch K. Miller, for appellee. 

Before PARDEE and McCORMIOK, Circuit Judges, and BRUCE, 
District Judge. 

PER CURIAM. The city of New Orléans, under warranties ex- 
press and implied contained in the contract of sale of June 7, 1876, 
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lay which she acquired thé property and franchise from Warner Van 
Norden, and under the aTerments of the bill, is estopped from plead- 
ing against the complainant below, and appellant hère, the issuance 
of bonds to retire f 1,672,105.21 of drainage warrants issued prior to 
said sale as a discharge of her obligation to account for drainage 
fnnds collected on private property, and as a discharge from her 
own liability to that fund as assessee of the streets and squares. 
Warner t. City of New Orléans, 167 U. S. 467, 17 Sup. Ct. 892. On 
the case made by the bill of complaint the décision of the suprême 
court in the case of Peake t. City of New Orléans, 139 U. S. 342, 11 
Sup. Ct. 541, does not necessarily apply to the facts of this case, 
nor operate to defeat the complainant's action. It follows that the 
circuit court erred in sustaining the demurrer to the complainant's 
bill. The decree of the circuit court is reversed, and the cause is 
remanded, with instructions to overrule the demurrer to the com- 
plainant's bill, and thereafter proceed as equity and good conscience 
may require. 



DILLER v. HAWLEY et al 

(Circuit Court of Appeals, Ninth Circuit. June 28, 1897.) 

No. 329. 

1. Public Lands— Cancellation of Entry. 

The land départaient of the goverrunent may cancel an entry of public 
lands when its officers are convinced, on a proper showing, and after a hear- 
ing, that the same was fraudulently made. 

2. Same — Poweks of Secretary of Intbrior. 

The secretary of the interior, acting alone, may review a judgment of the 
commissioner of the land office as to an entry in a local land office, and order 
the entry, if shown to be fraudulent, to be canceled; Rev. St. §§ 2450, 2451, 
requiring the adjudication in certain cases to be made by a board consist- 
ing of the secretary of the treasury, attorney gênerai, and secretary of the 
interior, having no application to the review of décisions as to entries in the 
local land offices. 
8. Same— Bona Fide Purchasers. 

As purchasers of land from an entryman before the issuance of a patent 
obtain only an équitable title, they take subject to the power of the land 
départaient to cancel the entry upon a proper showing, and are not entitled 
to protection as bona fide purchasers. 

4. Same— Findings of Fact Conclusive. 

The finding of the secretary of the interior as a fact that an entry was 
made for spéculative purposes, and not in good faith for the exclusive use 
and benefit of the entryman, is conclusive; as it is only questions of law 
Involved in décisions of the land department that are reviewable in the courts. 

5. Same— Entry Made for Spéculative Purposes. 

The land department is authorized to cancel an entry where the évidence 
is sufficient to justify the inference that there was some prior understanding. 
though not directly shown, between the entryman and others, that his acts 
should inure to their benefit, and that he applied to purchase the land on a 
spéculation, and not in good faith to appropriate it to his own exclusive use 
and benefit 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Washington, Northern Division. 
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This suit was brought by Ravaud K. Hawley and Russel A. Alger, Oie ap- 
pellees, against L. Edgar Diller, the appellant herein, to compel the appellant 
to convey certain land to thein, which had been conveyed to him by a United 
States patent On the SOth day of April, 1883, the land involved in this suit, 
to wit, the N, W. Vi of N. E. %, and N. Yt of N. W. %, of section 13, and the S. 
E. Yé. of the S. W. Yi of section 12, ail in townshlp 36 N„ of range 3 E., Willa- 
mette meridian, in the county of Skagit, territory (now state) of Washington, 
was unoccupied and unappropriated surveyed public land of the United States, 
and was subject to entry and purchase under the timber and stone act of con- 
gress of June 3, 1878 (20 Stat. 89). On said day one Henry 0. Hackley made 
application to purchase the land from the United States, under said act, in the 
local land office at Olympia, Washington territory, and paid to the receiver of 
the land office the sum of $400,— that being the amount prescribed by law as 
the purchase price of the same,— and then and there received a certificate of 
the receipt from said land office, known as the "final" or "duplicate" receipt. 
On the same day said Hackley, for a valuable considération, sold, assigned, 
and transferred said receipt and certificate, and the land therein described, 
to one Stephen S. Bailey, and duly made, executed, and delivered to said 
Bailey a good and sufficient warranty deed, conveying said property to said 
Bailey. On December 29, 1887, Stephen S. Bailey and his wife, for a valuable 
considération, sold, assigned, and transferred ail their right, title, and interest 
in and to said land to the appellees herein, and then and there made, executed, 
and delivered to said appellees a good and sufficient warranty deed therefor. 
On the 9th of August, 1888, the commissioner of the gênerai land office sus- 
pended the entry of said Henry 0. Hackley, and held the same for cancella- 
tion, and ordered the register and receiver of the United States land office at 
Seattle to notify said entryman and said transférées that they would be al- 
lowed 60 and 10 days from the date of said notice within which to apply for a 
hearing to show cause why said entry should not be canceled. On August 23, 
1888, the register and receiver notified Hackley and his transférées of the ac- 
tion of the commissioner. The transférées thereafter applied for a hearing, 
which was granted, and the hearing had. The register and receiver, after such 
hearing, were divided in opinion. The testimony taken at said hearing, with 
the records in the case, were transmitted to the commissioner of the gênerai 
land office. The commissioner decided that said lands should be passed to 
patent. The secretary of the interior thereupon ordered the papers in said 
case to be transferred to his office, and, after a considération of the same, 
ne ordered that said entry be canceled, and directed the commissioner of the 
gênerai land office to cancel said entry on the records of the land department. 
On November 21, 1893, the commissioner ordered the timber entry of Hackley 
canceled, because said entry was made in the interest of another person, and not 
for the exclusive benefit of the entryman. On May 10, 1895, said land being 
then on the records of the land office of the United States as a part of the 
public domain, L. Edgar Diller, appellant herein, made application to the 
register and receiver to make, and did make, entry of said land, and purchased 
the same on July 25, 1805, and received from the government a patent there- 
for under the said timber and stone act of June 3, 1878. Thereafter appellees 
brought this suit in the circuit court of the United States, praying that said L. 
Edgar Diller be decreed to convey to said appellees herein the title to said 
land. Upon a hearing the court entered a decree in favor of complainants 
(Hawley v. Diller, 75 Fed. 946), from which decree this appeal is taken. 

F. Starr G-rifflth, for appellant. 
Chas. K. Jenner, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after stating the facts). 1. Did the 
land department hâve jurisdiction to cancel the entry of Henry C. 
Hackley? This question must be answered in the affirmative. In 
Mortgage Co. v. Hopper, 12 C. C, A. 293, 64 Fed. 553, this court had 
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occasion to examine many of the authorities cited by the respective 
counsel herein. The same questions hère urged were there élabo- 
ra tely discussed. In the course of that opinion the court said: 

"We are of opinion that the gênerai trend and logical effect of the décisions 
of the suprême court of the United States virtually establish the following 
propositions concerning the disposition of the public lands of the United States, 
viz.: (1) That the land department of the govemment has the power and au- 
thority to cancel and annul an entry of public lands when its offlcers are con- 
vlnced, upon a proper showing, that the same was fraudulently made; (2) 
that an entryman upon the public lands only secures a vested interest in the 
land when he has lawfully entered upon and paid for the same, and in ail re- 
spects complied with the requirements of the law; (3) that the land department 
has control over the disposition of the public lands until a patent has been is- 
sued therefor, and accepted by the patentée; and (4) that redress can always 
be had in the courts where the offlcers of the land department hâve withheld 
from a pre-emptioner hls rights, where they hâve misconstrued the law, or 
where any fraud or déception has been practiced which affected their judg- 
ment and décision." Bell v. Hearne, 19 How. 252; Gaines v. Thompson, 7 
Wall. 347; Litchfleld v. Register and Recelver, 9 Wall. 575; Secretary v. Mc- 
Garrahan, Id. 298; Johnson v. Towsley, 13 Wall. 72; Myers v. Croft, Id. 291; 
Yosemite Val. Case, 15 Wall. 77; Shepley y. Cowan, 91 U. S. 330; Moore v. 
Robbins, 96 U. S. 538; Marqueze v. Fristoie, 101 U. S. 473; Quinby v. Conlan, 
104 U. S. 420; Smelting Co. v. Kemp, Id. 636; Lee v. Johnson, 116 U. S. 48, 
6 Sup. Ct. 249; Steel v. Refining Co., 106 U. S. 447, 1 Sup. Ct. 389; Cornélius 
v. Kessel, 128 U. S. 456, 9 Sup. Ct. 122; U. S. v. Steenerson, 1 C. C. A. 552, 50 
Fed. 504; Germania Iron Co. v. U. S., 7 C. C. A. 256, 58 Fed. 334; Mill Co. v. 
Brown, 7 C. C. A. 643, 59 Fed. 35; Swigart v. Walfeer (Kan. Sup.) 30 Pac. 162. 

The principles thus announced are fully sustained by the décision 
of the suprême court in the case of Orchard v. Alexander, 157 U. S. 
372, 15 Sup. Ct. 635, -where the court held that the commissioner of 
the gênerai land office may direct the proper local land offleer to hear 
and pass upon charges of fraud, and the final proof of the pre-emp- 
tion claim upon which the requisite cash entry has been paid, and 
bas jurisdiction to review the judgment of the local land oiBcer in 
respect thereof ; and the secretary of the interior has jurisdiction to 
review such judgment of the commissioner, and to order such an en- 
try, shown to be fraudulent, to be canceled. 

The court, after referring to the statutes and to numerous author- 
ities, and quoting from Harkness v. Underhill, 1 Black, 316, 325, 
Hosmer v. Wallace, 97 U. S. 575, 578, and Knight v. Association, 
142 U. S. 161, 167,. 12 Sup. Ct. 258, said: 

"We hâve made thèse somewhat extensive quotations from prior décisions 
In order to show the rulings of this court since the act of 1836 in favor of the 
power of the gênerai offlcers of the land department to review and correct the 
action of the subordinate officiais in ail matters relating to the sale and dis- 
posai of public lands. * * * Of course this power of reviewing and setting 
aside the action of the local land officers is, as was decided in Cornélius v. 
Kessel, 128 U. S. 456, 9 Sup. Ct 122, not arbitrary and unlimited. It does not 
prevent judieial inquiry. Johnson v. Towsley, 13 Wall. 72. The party who 
makes proofs which are accepted by the local land offlcers, and pays his 
money for the land, has acquired an interest of which he cannot be arbitrarily 
dispossessed. His interest is subject to state taxation. Carroll v. Safford, 3 
How. 441; Witherspoon r. Duncan, 4 Wall. 210. The govemment holds the 
légal title in trust for him, and he may not be dispossessed of his équitable 
rights without due process of law. Due process, in such case, implies notice 
and a hearing. But this does not require that the hearing must be in the 
courts, or forbld an Inquiry and détermination in the land department." 
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The entire opinion is instructive. Its reasoning te sound, clear, 
and conclnsive upon the question hère involved. This opinion is 
referred to and followed with approval in Parsons v. Venzke, 164 
V. S. 89, 17 Sup. Ct. 27. 

2. It is argued upon behalf of the appellees that the décision of 
the secretary of the interior ordering the cancellation of the tntry 
is null and void. This contention is sought to be maintained upon 
the ground that sections 2450 and 2451 of the Kevised Statutes re- 
quire the adjudication to be made by a board consisting of the sec- 
retary of the treasury, attorney gênerai, and secretary of the in- 
terior, and that the secretary of the interior, without a détermina- 
tion by the board, could not lawfully cancel the entry. Thèse sec- 
tions must be read and construed with référence to the other provi- 
sions of the act, and especially with référence to the provisions of 
section 2457, which reads as follôws: 

"The preceding provisions from section 2450 to section 2456, Inclusive, shall 
be applicable to ail cases of suspended entries and locations which hâve arisen 
In the gênerai land office since the 26th day of June, 1856, as well as to ail 
cases of a similar kind which may hereafter occur, embracing as well locations 
under bounty land warrants as ordinary entries or sales, including homestead 
entries and pre-emption locations or cases; where the law has been substan- 
tially complied with, and the error or informality arose from ignorance, acci- 
dent, or mistake which is satisfaetorily explained; and where the rights of no 
other claltnant or pre-emptor are prejudiced, or where there Is no adverse 
claim." 

With the limitations thus placed upon the construction to be given 
to sections 2450 and 2451, we are of opinion that the views contended 
for by appellees cannât be sustained. No authorities are cited to 
support their contention, and we apprehend none can be found, ex- 
cept the opinion rendered by the circuit court in this case (75 Ped. 
946), and by the same court in Land Co. v. Hollister, 75 Fed. 941, 945. 
The only décision of the suprême court with référence to the provi- 
sions of thèse sections to which our attention has been called is 
Foley v. Harrison, 15 How. 443, 447. In that case the court held 
that under the act of August 3, 1846 (which includes sections 2450 
and 2451), the commissioner of the gênerai land office had power to 
décide finally on the claims of the respective parties to certain lands, 
and that his décision and a patent issued thereon were conclusive. 
In the course of the opinion the court said: 

"Thèse patents were Issued under the act of 3d of August, 1846. That act 
provides 'that the commissioner of the gênerai land office be, and he is hereby, 
authorized and empowered to détermine, upon principles of equity and justice, 
as recognized in courts of equity. and In accordance with gênerai équitable 
rules and régulations to be settled by the secretary of the treasury, the attorney 
gênerai, and commissioner conjointly, consistently with such principles, ail 
cases of suspended entries now existing in said land offices, and to adjudge in 
what cases patents shall issue upon the same.' Sections 2450, 2451, Kev. St. 
This power is limited to two years, and the exercise of it shall only operate to 
devest the tltle of the United States, but shall not préjudice confllcting claim- 
ants." 

In the numerous décisions of the suprême court sustaining the au- 
thority of the commissioner of the gênerai land office and of the secre- 
tary of the interior to affirm, modify, or annul the entries of public 
land made in the local land offices, no référence is made to the pro- 
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visions of sections 2450, 2451. Notwithstanding this fact, we are 
asked to assume that that court must hâve overlooked thèse provi- 
sions of the statute. We décline to act upon any such assumption. 

3. The next question for considération is whether or not the ap- 
pellees were innocent purchasers for value, and are entitled, as such, 
to be protected, notwithstanding the fraud, if any, committed by the 
entryman. The certiflcate or receipt which Hackley received from 
the land office invested him with the équitable title to the land in 
controversy. By this purchase he obtained the right to a patent to 
the land, provided his acts were in ail respects such as, under the 
law, justified the issuance to him of a patent thereto. His purchase 
of the land was necessarily subject to the rules and régulations of the 
land départaient. It was subject to the control of the commissioner 
of the gênerai land office. The décisions of the local land office and 
of the commissioner were liable to be reversed by the action of the 
secretary of the interior. The law is well settled that the purchaser 
of an équitable title takes only such an interest in the property as 
his grantors had at the time of the purchase. This being true, it 
logically follows that when Bailey took the deed from Hackley, and 
when the appellees took the deed from Bailey, they only acquired a 
title to the land which was subject to the final action of the land 
department, and to such steps or proceedings as might thereafter be 
had in the courts to affirm, modify, or annul the final décision of the 
officers of the land department in regard thereto. Having purchased 
the land before the issuance of the patent, while the government still 
held the légal title, they obtained only an équitable title, and are not 
entitled to protection as bona fide purchasers. This resuit neces- 
sarily follows from the views expressed and authorities cited in the 
first subdivision of this opinion. 

4. Finally, it is argued on behalf of appellees that the décision of 
the secretary of the interior canceling the entry of Hackley "was sole- 
ly the resuit of his misconstruction, misinterpretation, and misunder- 
standing of the law, and that it was not the resuit of his judgment 
upon the f acts presented for his considération." There were 11 other 
entrymen whose cases were considered at the same time as Hackley's, 
and the décision of the secretary of the interior applies to ail the 
cases. In his décision the secretary said: 

"The paramount and controlling question In the case, applicable allke to 
ail thèse entries, Is: Were they made In good faith, for the benefit of the 
respective entrymen, or were they fraudulently made for, and in the interest 
of, another or othersî The fraud chargea In connection with thèse entries is 
that they were made at the instance, and for the beneflt, of Stephen S. Bailey 
and J. Théodore Lohr, to whom the lands were sold and conveyed, one tract 
before, and the others soon after, the entries were made. The governmeût 
offered no testimony in chief to support the allégations that said entries were 
made In the Interest of said transférées, other than what might reasonably be 
inferred from the records showing dates of said entries and transfers thereof. 
Thèse entries were ail transferred to said Stephen S. Bailey." 

Lohr conducted the negotiations concerning ail the lands. He 
"conducted the negotiations for the purchase of Hackley's entry, but 
made no agreement prior to April 30, 1883, the date of his entry." 
This witness was asked the following question: "Did it occur to 
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jaa, when yûu were locating thèse entrymen, and subsequently buy- 
ing up their claims for the mutual benefit of S. S. Bailey and your- 
■elf, that you were operating in direct violation of the spirit of the 
timber law?" And he answered: "I did not believe that I was 
violating any law, any more than I would buy locations made by 
other parties, so long as I used due diligence in making purchases 
when parties had the right to sell, according to the advice given me." 
This witness also stated that he had been paid by Mr. Bailey his full 
share of the profits arising from the sale to Hawley and Alger, and 
had no interest in the resuit of the trial. 

In addition to the testimony given at the hearing, the secretary 
rèferred to the fact that one Carson, a spécial agent of the govern- 
ment, had investigated the cases, and reported ail the entries as 
fraudulent. None of the entrymen were called as witnesses for the 
transférées, nor was Bailey sworn or offered as a witness on his own 
behalf. The secretary, in reviewing the testimony, said: 

"I hâve thus stated in détail, and at unusual length, the évidence relatlng 
to the alleged fraudulent character of thèse entries in the transactions between 
Bailey and the entrymen, for the purpose of making clear the grounds upon 
which my conclusion is based. At every point Mr. Bailey appears. The con- 
veyances were made to him very shortly after the entries were made. He ad- 
vanced the money to make the entries in most, if not in ail, cases. He was an 
hôtel keeper. Lohr was to Select the lands, flnd the persons to make the en- 
tries, locatè them thereon, and Bailey was to pay the expenses. X)pon the 
purchase of the land, Bailey was to receiye a deed for the tract, and Lohr and 
Bailey were to divîde the profits between them. Lohr says this is so in his 
affidavit, although it is true he seeks to avoid it when he is put on the witness 
stand. AU the circumstances satisfy my mind that this was the arrangement. 
Lohr picked up clerks, bartenders, grocery men, school teachers, lawyers, — 
in a word, anybody who was willing to make the location, or be concerned in 
it, for a considération. They were mostly young men, without any permanent 
abiding place. It is very strange, lndeed, if they entered that land for tlieir 
exclusive use and benefit, that they should hâve conveyed it to Mr. Bailey on 
the same day that the entries were made, or wlthin a day or two thereafter, 
when the évidence shows that he was engineering thèse entries from the time 
the parties made the first affidavit untll they submitted their final proof in sup- 
port of their entries. It is very plain to my mind that this was a scheme put 
up, in the first instance, by Lohr and Bailey, for the purpose of acquiring title 
to the land for spéculative purposes. To my mind this raises an impassable 
barrier, if the law is to be obseryed, to the sustaining of thèse entries. The 
purpose and intent of the act was to give every citizen of the United States, 
or one who has declared his intention of becoming such, the opportunity to 
purchase 160 acres of land under said act, if it was unfit for cultivation; but 
in every case the entryman is required to act in good faith, but none of the 
entrymen at the time they made thèse purchases did so in good faith, in har- 
mony with the spirit and letter of the law. This holding in no wise conflicts 
or interfères with the right of a purchaser in good faith, of land under the act, 
after he acquires title, to sell the land, if he desires so to do. Sales made soon 
after purchase, however, If unexplained, hâve a tendency to arouse suspicion in 
the mind that when the entry was made it was not for the entryman's own 
exclusive benefit and use; and when we find 12 entries made in the manner 
in which thèse were made, money furnished by the assignée, englneered by the 
assignée, deeded to the assignée, and this arrangement made prior to the time 
the locations were made, I do not see any escape from the conclusion that they 
were made in violation of the statute, and ought not to stand." 

In the administration and disposition of the public lands the déci- 
sions of the land départaient upon the questions of fact are deemed 
conclusive. It is only questions of law that are reviewable in the 
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courts. Bishop of Nesqually v. Gibbon, 158 U. S. 165, 166, 15 Sup. 
Ct. 779, and numerous authorities there cited. The secretary of the 
interior found as a fact that the entry was made by Hackley "for 
the purpose of acquiring the land for spéculative purposes" ; that the 
entry was not made "in good faith, in harmony with the spirit and 
letter of the law." Did the secretary of the interior err in his con- 
struction or interprétation of the law? We are of opinion that this 
question must be answered in the négative. Section 2 of the act 
of congress of June 3, 1878, provides that any person desiring to 
avail himself of the provisions of this act shall file with the register 
of the proper district a written statement, among other things : 

"That he does not apply to purchase the same on spéculation, but in good 
faith to appropriate it to his own exclusive use and benefit; and that he has 
not, directly or indirectly, made any agreement or contract, in any way or nian- 
ner, with any person or persons whatsoever, by which the title which he might 
acquire from the government of the United States should inure, in whole or in 
part, to the benefit of any person except himself, which statement must be 
verified by the oath of the applicant before the register or the receiver of the 
land office within the district where the land is situated; and if any person 
taking such oath shall swear falsely in the premises, he shall be subject to ail 
the pains and penalties of perjury, and shall forfeit the money which he may 
hâve paid for said lands, and ail right and title to the same; and any grant 
or conveyance which he may hâve made except in the hands of bona fide pur- 
chasers shall be null and void." 

U. S. v. Budd, 144 U. S. 154, 12 Sup. Ct. 575, is relied upon to 
support the view that the secretary of the interior acted upon an 
erroneous construction of this act. That case was in many essen- 
tial particulars différent from the case at bar. There the entry was 
made by Budd, who paid the purchase price and received the re- 
ceiver's receipt, and thereafter a patent was issued to him by the 
government. Prior to the issuance of the patent, he sold and con- 
veyed the land to one Montgomery. The suit was brought by the 
United States against Budd and Montgomery to set aside the patent, 
on the ground that it was obtained wrongf ully and fraudulently, and 
in défiance of the restrictions of the statute. The case was disposed 
of upon the familiar principle that in this class of cases the respect 
due to a patent, the presumptions that ail the preceding steps re- 
quired by the law had been observed before its issue, the immense 
importance and necessity of the stability of titles dépendent upon the 
officiai instruments, demand that the effort to set them aside, to an- 
nul them, or to correct mistakes in them, should only be successful 
when the allégations on which this is attempted are clearly stated 
and fully sustained by proof. Maxwell Land Grant Case, 121 U. S. 
325, 381, 7 Sup. Ct. 1015; Colorado Coal & Iron Co. v. U. S., 123 U. 
S. 307, 8 Sup. Ct. 131; U. S. v. Des Moines Navigation & Ey. Co., 
142 U. S. 510, 12 Sup. Ct. 308. The particular charge there made 
and relied upon by the government was "that Budd, before his ap- 
plication, had nnlawfully and fraudulently made an agreement with 
his co-defendant Montgomery, by which the title he was to acquire 
from the United States should inure to the benefit of such co-defend- 
ant." The évidence in that case failed to establish this charge by 
the proofs demanded, under the rule as above stated. The land dé- 
partaient and the circuit court so held, and the suprême court af- 
81F.-42 
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firmed the judgment. The court, in the course of its opinion, said 
that ail that the act "denounces is a prior agreement, — the acting 
for another in the purchase. If, when the title passes from the gov- 
einment, no one save the purchaser has any claim upon it, or any 
contract or agreement for it, the act is satisfled." This language 
should be construed with référence to the particular charge made by 
the pleadings in that case. We are of opinion that it was not intend- 
ed by the court to apply to ail of the provisions of the act contained 
in section 2. In that case the testimony about other entries was ex- 
cluded. Hère, by stipulation, twelve entries were tried as one, and 
the entire testimony in ail the cases was admitted. In the présent 
case, in many respects, the questions involved are entirely the reverse 
of those presented to the court in United States v. Budd. Hère, if any 
presumptions are to be indulged in, they must be invoked in behalf of 
the action of the land department. It must be clearly and convinc- 
ingly shown that the secretary of the interior acted without authority 
of law, or that he erred in his judgment as to the légal construction 
of the act. 

We are of opinion that the évidence upon which the secretary of 
the interior acted was sufflcient to justify the inference that there 
was some prior understanding, although not directly shown, be- 
tween Hackley, the entryman, and Lohr, acting with and for Bailey, 
that his acts should inure to their benefit, and that he applied to 
purchase the land on a spéculation, and not "in good faith, to ap- 
propriate it to his own exclusive use and benefit"; and that such 
acts are as much in violation of the statute as if the entryman had 
directly made a contract in writing with a person, by which the title 
which he might acquire from the government should inure to such 
person; and that the facts elicited upon the trial of this case in the 
circuit court are not of such a character as to authorize the court to 
enter a decree in favor of the appellees herein. 

The decree and judgment of the circuit court are reversed, with di- 
rections to the court to dismiss the bill, with costs in favor of ap- 
pellant 



UNITED STATES V. BELLINGHAM BAT BOOM CO. 

(Circuit Court of Appeals, Ninth Circuit June 28, 1897.) 

No. 308. 

1. Navigable Waters — Obstructions— Fédéral and State Législation. 

Acts of congress merely maklng appropriations for the improvement of a 
river lying within a state do not operate as an inhibition against state lég- 
islation authorizing the construction of booms, dams, piers, etc., so as to 
make unlawful such structures when erected under state authority. 

2. Same. 

To bring obstructions and nuisances in navigable waters lying within a 
state within the cognizance of the fédéral courts, there must be some statute 
of the United States directly applicable to such streams. 
8. Same — Rétroactive Législation. 

Act Gong. Sept 19, 1890 (26 Stat. 426), which, in section 10, prohibits the 
création of any obstruction "not afflrmatively authorized by law" to the 
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navigable capacity of any waters over which the United States has jurisdic- 
tion, was not rétroactive so as to make unlawful the eontinuance of a boom 
constructed prior to its passage, under authority of a state law. 72 Fed. 685, 
affirmed. 
i. Same— Effect of Statb Laws. 

That a log boom constructed under authority of a state statute on a river 
lying wholly within the state may not conform to the régulations prescribed 
by the state statute does not make it an unlawful structure, so as to be cog- 
nizable in the fédéral courts, under Act Cong. Sept. 19, 1890 (26 Stat. 426). 
The question whether it does comply with the provisions of the state statute 
is a state, and not a fédéral, question. 

Appeàl from the Circuit Court of the United States for the District 
of Washington, Northern Division. 

William H. Brinker, U. S. Atty. 

Thomas R Shepard and Thomas G. Newman, for appellee. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is a suit in equity, brought under 
the direction of the attorney gênerai to enjoin the Bellingham Bay 
Boom Company, appellee, from maintaining a boom in Nooksack river, 
in the state of Washington, and for a decree requiring the removal of 
such obstruction. The Nooksack river is a navigable stream having 
its source in Whatcom county, Wash., running through said county, 
and emptying its waters into Bellingham Bay, and is navigable from 
its mouth for a distance of several miles towards its source by steam- 
boats and light water craft. There are settlements, farms, and 
towns along the river, and prior to the construction of the boom and 
afterwards there was more or less traffic by steamboats plying be- 
tween the towns and settlements along the river, carrying in mer- 
chandise and carrying out farm products. Thèse settlements are 
increasing every year. There are also, along the river, immense for- 
ests of timber, which, when eut up into saw logs, can be brought to 
market by floating them down the river, and to make the river avail- 
able for this purpose it is necessary to maintain a boom at the mouth 
of the river. The circuit court found that the value of this timber 
was much greater than the value of the other products transported 
upon the river. A number of witnesses testified on behalf of the 
appellants to the effect that the boom with the piles driven to support 
it had a tendency to collect drift timber, and cause shoaling at the 
mouth of the river, by detaining the silt and sand, and causing the 
same to form a bar, and that the navigation of the river by boats is 
interfered with by the bar, and by jams of drift collecting therein, and 
by the filling up of the channel. On the other hand, several witnesses 
testified on behalf of the appellee that said boom is not so constructed 
as to render navigation thereon impossible during any considérable 
portion of the year. They admit that at certain periods of the year 
large quantities of brush, trees, and drift are, by freshets and high 
water, carried down to the mouth of the river, where the same become 
lodged by reason of shoal water; that the appellee has expended, and 
does expend, large sums of money every year for the improvement of 
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said river by removing the brushj treea, and drift from the mouth 
thereof, and from the channel of the river, for several miles from its 
mouth ; that by reason of such improvements, and of the location and 
maintenance of the boom, the navigation on said river of boats and 
water craft has been greatly facilitated. The circuit court expressed 
the opinion that as to the disputed facts the witnesses for the appellee 
had more actual knowledge, and were better able to know the facts 
by reason of having been connected with the works, and having 
made examinations and surveys, than the -witnesses for the appellants, 
who testified only from a gênerai knowledge. The testimony is un- 
contradicted that prior to the construction of the boom the trees and 
drift carried down the river by floods formed jams which obstructed 
navigation, requiring much labor and expense to keep the river open, 
and the court found that since the construction of the boom the ap- 
pellee, at an expense of several thousand dollars, had kept the mouth 
of the river clear of obstructions, — other than the boom itself and 
saw logs collected therein, — and by such expenditures had rendered 
ample recompense for the impediment to navigation of the river 
by boats, caused by its boom. The circuit court dismissed the bill. 

It is contended by appellants that for more than a year prior to the 
commencement of this suit (May 2, 1890) the appellee maintained, 
and continues to maintain, an obstruction in the navigable waters 
of said river, in such manner as to blockade the river during a large 
portion of the year, rendering navigation thereon impossible, without 
obtaining permission from the secretary of war to continue or to main- 
tain said boom. This suit is brought in pursuance of the provisions 
of an act of congress "making appropriation for the construction, 
repair, and préservation of its public -works on rivers and harbors, and 
for other purposes," approved September 19, 1890 (26 Stat. 426, 465), 
section 7 of -which provides that it shall not be lawful to build struc- 
tures which may obstruct or impede the navigable waters of the Unit- 
ed States, unless permission of the secretary of war has been first 
obtained. Section 10 of the act reads as follows : 

"That the création of any obstruction, not afflrmatively authorlzed by law, 
to the navigable capacity of any waters, in respect of which the United States 
has jurisdiction, ïs hereby prohibited. The continuance of any such obstruc- 
tion, except bridges, piers, docks and wharves, and similar structures erected 
for business purposes, whether heretofore or hereafter created, shall constituto 
an offense and each week's continuance of any such obstruction shall be 
deemed a separate offense. * » * The creating or continuing of any unlaw- 
ful obstruction in this act mentioned may be prevented and such obstruction 
may be caused to be removed by the injunction of any circuit court exercising 
jurisdiction in any district in which such obstruction may be threatened or 
may exist; and proper proceedings in equlty to this end may be instituted 
under the direction of the attorney gênerai of the United States." 

The boom in question was constructed in the summer of 1890, and 
was fully completed prior to the 19th of September, 1890. The con- 
tention of the appellee is that it had the right to construct, and has 
the right to maintain, said boom, under the provisions of an act of the 
législature of the state of Washington entitled "An act to déclare 
and regulate the powers, rights, and duties of corporations organized 
to build booms and to catch logs and timber products therein," ap 
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proved March 17, 1890 (Laws Wash.. 1889-90, p. 471). Section 3 of 
this act provides that: 

"Such corporations shall hâve the power and are hereby authorized, in any 
of the waters of this state, or the dividing waters thereof , to construct, main- 
tain, and use ail necessary sheer or receiving booms, dolphins, piers, piles, or 
other structure necessary or convenient for carrying on the business of such 
corporations; provided, that such boom, or booms, sheer booms or receiving 
booms, shall be so constructed as to allow the free passage between any of 
such booms and the opposite shore for ail boats, vessels, or steam crafts of 
any kind whatsoever, or for ordinary purposes of navigation." 1 Hill's Ann. 
St. Wash. § 1592. 

It is conceded by appellants that, in the absence of any congres- 
eional législation upon the subject, the states possess plenary power 
by appropriate enactments to authorize the obstruction of navigable 
streams which exist within the state; but the contention is that there 
had been congressional législation, prior to the passage of the act of 
the state of Washington, appropriating money for the survey and 
improvement of the river (23 Stat. 144; 24 Stat. 327; 25 Stat. 423), 
and that the object and purpose of congress to continue such im- 
provement has never been abandoned (26 Stat. 452, 464; 27 Stat. 
115; 28 Stat. 371; 29 Stat. 234). It is argued that the sole object 
of congress in making thèse appropriations was to regulate and pro- 
mote commerce, which was clearly within its constitutional power. 
This contention is not sustained by the authorities. The acts of 
congress making appropriations for the improvement of the river im- 
posed no inhibition upon the législature of the state, which prevented 
the construction under state authority of booms, dams, piers, or 
bridges upon the river. The power of congress to pass laws for the 
régulation of the navigation on rivers, and to prevent any and ail 
obstructions therein is not questioned. The law, however, is well set- 
tled that there must be a direct statute of the United States in or- 
der to bring within the scope of its laws, as administered by the 
courts of law and equity, obstructions and nuisances in navigable 
streams within the states. Such obstructions and nuisances are of- 
fenses against the laws of the state within which the na^gable wa- 
ters lie, and may be indicted or prohibited as such, but they are not 
offenses against the United States laws which do not exist, and none 
such exist except what are to be found on the statute book. Willson 
v. Marsh Co., 2 Pet. 245, 252; Gilman v. Philadelphia, 3 Wall. 713, 
727; The Passaic Bridges, Id. 782, 793; Pound v. Turck, 95 U. S. 
459; Escanaba & L. M. Transp. Oo. v. Chicago, 107 U. S. 678, 683, 
2 Sup. Ct. 185; Cardwell v. Bridge Co., 113 U. S. 205, 208, 5 Sup. Ct. 
423; Bridge Co. v. Hatch, 125 U. S. 1, 8, 8 Sup. Ct. 811. 

In Willson v. Marsh Co., supra, the législature of the state of Dela- 
ware authorized the construction of a dam across a creek for the 
purpose of reclaiming some marsh land, and thereby improving the 
health of the inhabitants. Ohief Justice Marshall, in delivering the 
opinion of the court, said: 

"The act of assembly by which the plaintiffs were authorized to construct 
their dam shows plainly that this is one of those many creeks passing through 
a deep, level marsh adjoining the Delaware, up which the tide flows for some 
distance. The value of the property on its banks must be enhanced by ex.- 
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cluding the water from the marsh, and the health of the inhabitants probably 
improved. Measures ealculated to produce thèse objects, provided they do not 
corne into collision with the powers of the gênerai government, are undoubted- 
ly within those which are reserved to the states. But the measure authorized 
by this act stops a navigable creek, and must be supposed to abridge the rights 
of those who hâve been accustonied to use it. But this abridgment, unless 
it cornes in conflict with the constitution or a law of the United States, is au 
affair between the government of Delaware and its citizens, of which this colirt 
ean take no cognizance." 

He further said that, if congress had passed any act which bore 
upon the case, any act in exécution of the power to regulate com- 
merce, the object of which was to control the state législation over 
those small navigable streams into which the tide flows, the state 
law would be void; but that, as no such action had been taken by 
congress, the act of the state was not répugnant to the power to reg- 
ulate commerce in its dormant state. In Pound t. Turck, supra, 
which was an action for damages occasioned by the construction and 
maintenance of a boom over the Ohippewa river, a navigable stream 
in the state of Wisconsin, the court, after referring to Willson v. 
Marsh Oo., and other cases, said: 

"The présent case falls directly within the princlple established by thèse cases. 
and aptly Illustrâtes its wisdom. There are within the state of Wisconsin, and 
perhaps other states, many small streams, navigable for a short distance from 
thelr mouths, In one of the great rivers of the country, by steamboats, but 
whose greatest value In water çarriage is as outlets to saw logs, sawed lumber, 
coal, sait, etc. In order to develop their greatest utllity in that regard, it is 
often essential tbat such structures as dams, booms, piers, etc., should be 
used, which are substantlal obstructions to gênerai navigation, and, more or 
less so, to raf ts and barges. But to the législature of the state may be most 
appropriately conflded the authority to authorize thèse structures where their 
use will do more good than harm, and to impose such régulations and limita- 
tions In their construction and use as will best reconcile and accommodate the 
interests of ail concerned in the matter. And since the doctrine we hâve de- 
duced from the cases recognizes the right of congress to interfère and control 
the matter whenever lt may deem it necessary to do so, the exercise of this 
Hmited power may ail the more saf ely be conflded to the local législatures." 

At the time of the passage of the law by the state of Washington, 
and of the construction of the boom, there was no direct statute of 
the United States prohibiting the construction or maintenance of 
such booms in the inland rivers of the state. The adoption of sec- 
tion 10 of the act of congress was an exercise of its constitutional 
right to regulate commerce between the states. The object was to 
take control of the navigable waters of the United States so as to 
protect the interests of the government and prevent obstructions to 
the free navigation of said waters. It was intended to apply to ail 
cases where the states had failed to pass any laws in regard thereto, 
and to prohibit obstructions not authorized by law. But it was not 
intended by congress to be rétroactive in its résulta. This is made 
perfectly clear from the fact that by its ternis it is made applicable 
only to such obstructions as were "not afflrmatively authorized by 
law." Congress recognized that, in the exercise of the legitimate 
powers of the state government, acts had been passed allqwing in- 
dividuals and corporations to build and construct booms, wharves, 
piers, and other structures upon the rivers, and it was not the inten- 
tion of congress to interfère with such works as had been "affirma- 
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tively authorized by law," either by the législature of the state or 
by acts of congress. In U. S. v. Burns, 54 Fed. 351, 362, the court, 
speaking of the act of congress under considération, said: 

"What is it that the congress lias prohibited by the tenth section? Ail ob- 
structions to the navigable capacity of the river are not prohibited, but only 
those 'not affirmatively authorized by law.' This législation, in effect, con- 
cèdes that which is well known to be true, that the necessities of commerce, 
the interests of the country, demand that certain obstructions to the navigable 
capacity of our rivers must be authorized and their création permitted. Under 
certain circumstances, bridges, piers, docks, dams, and booms, the object of 
which is to facilitate trade and commerce, become in many instances serious 
obstructions to the navigable capacity of our waters, and yet they are 'affirma- 
tively authorized by law.' " 

It is argued by appellants' counsel that, admitting the laws of the 
state of Washington to be valid, still the boom in e question was not 
constructed as authorized by the statutes of the state of Washing- 
ton and for that reason it is claimed that, as constructed, "it was 
not affirmatively authorized by a valid law, or by any law whatever; 
but, on the contrary, it was constructed and maintained in direct 
violation of the law which gave défendant its being." That is a 
matter between the corporation and the power that created it. The 
question whether or not the boom was constructed in strict accord- 
ance with the tenus and provisions contained in the statute of Wash- 
ington cannot be considered by this court. That question is one to 
be determined by the state, not by the fédéral, court. This is set- 
tled by the décision of the suprême court in the case of Bridge Co. 
v. Hatch, supra, where the court, in considering this matter, said : 

""Whether they are conformable or not conformable to the state law relied 
on is a state question, not a fédéral one. The failure of the state f unctlonaries 
to prosecute for breaches of the state law ûoes not confer power upon the 
United States functionaries to prosecute under a United States law, when there 
is no such law in existence." 

See. also, Heerman v. Manufacturing Co., 1 Fed. 145, 156, 157. 

The views herein expressed are conclusive of this case. It is there- 
fore unnecessary to discuss other questions argued by the respective 
counsel. The judgment of the circuit court is afflrmed. 



BURDON CENT. SUGAR-REFINING CO. et al. v. PAYNB et aL 

(Circuit Court of Appeals, Fifth Circuit June 7, 1897.) 

No. 518. 

1. Landlord and Tenant— Lessor's Privilège— Louisiana Law. 

The lessor's privilège, given by Rev. Civ. Code La. art. 2705, as securlty for 
the rent and "other obligations of the lease," held not to operate as security 
for a balance due for oaue made into sugar on the leased premises, but which 
was grown by the lessors on other lands, not covered by the lease, and deliv- 
ered to the lessees under a contract of purchase and sale embraced in the 
same instrument with the lease, but which was in fact a separate contract 
from the lease. 17 Sup. Ct. 754, followed. 

2. Sugar Bounties — Equitable Liens. 

A sugar grower in Louisiana may, by contract with the manufacturer to 
whom he sells the cane, réserve an équitable lien on the sugar bounties be- 
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coming due under the act of October 1, 1890, which may be enforced to the 
exclusion of gênerai créditais, unaffected by the state laws. 

Appeal from the Circuit Court of tue United States for the Eastern 
District of Louisiana. 

This was a suit by the Burdon Central Sugar-Eeflning Company 
against the Ferris Sugar-Manufacturing Company, for the appoint- 
aient of a receiver, etc. A receiver was accordingly appointed, and 
thereafter the firm of J. TJ. Payne & Co. filed an intervening pétition, 
setting up certain alleged liens on property found on the premises, 
and also on the sugar bounty due under the act of October 1, 1890. 
The circuit court sustained the liens claimed, and entered a decree 
accordingly. 78 Fed. 417. From this decree an appeal was taken 
to this court, which certifled the questions arising therein to the 
suprême court for instructions. 

The certiflcate contained the following statement of facts: 

\1) H. M. Payne, J. U. Payne, and J. U. Payne & Co., a commercial firm com- 
posed of J. U. Payne, J. U. Payne, Jr., and R. W. Foster, ail résidents of New 
Orléans, La., were the owners of three contiguous plantations in St. Landry par- 
ish, Louisiana, known as Barbreck, St. Peter's, and Anchorage. 

(2) On June 16, 1892, they entered into the following contract with L. Mur- 
ray Ferris and Wm. L. Ferris, of Poughkeepsie, New York, which was duly 
recorded: 

"This indenture made by H. M. Payne, J. U. Payne, and the firm of J. U. 
Payne & Co., ail résidents of the eity of New Orléans, state of Louisiana, as the 
parties of the first part, and L. Murray Ferris and William L. Ferris, both rési- 
dents of the city of Poughkeepsie, state of New York, as the parties of the sec- 
ond part, witnesseth: That -whereas the said H. M. Payne, J. U. Payne, and the 
firm of J. TT. Payne & Co., parties of the first part, as aforesaid, are the owners 
and proprietors of three certain plantations, to wit, the Barbreck, St. Peter's, 
and Anchorage places, their respective interests in the said three plantations be- 
ing of record in the said parish; and whereas, the said L. Murray Ferris and 
William L. Ferris, parties of the second part, as aforesaid, hâve proposed to con- 
tract, upon the terms and conditions hereinafter provided, for a lease of the Bar- 
breck sugar house, and the purchase of the crops of the three aforesaid planta- 
tions: Now, therefore, the said parties of the first part, each for and as regards 
hls respective interest in the said plantations, and the said parties of the second 
part, jointly and severally, hereby contract, obligate, and bind themselves as fol- 
ïows, to wlt: 

"Article First. The parties of the first part grant to the parties of the second 
part, upon the terms and conditions hereafter provided, a lease, for a period ot 
ten years, of the sugar house situated on the Barbreck plantation, together with 
ail the machinery and appurtenances thereto belonging, it being undeistood and 
agreed that this lease shall cover and include ail the présent inclosure around 
the Barbreck sugar house, and so much in addition towards the Anchorage 
plantation as may be necessary to provide space for handling cars, and, further. 
the land between the cane yard and the bayou, except the public highway, whicli 
shall be used in common by the parties hereto: provided, that the lease shall not 
include any cabins or dwelling houses which may be situated on the aforesaid 
premises, the parties of the first part reserving to themselves the right to remove 
any and ail such cabins or dwelling houses off the said premises which the par- 
ties of the second part shall hâve the right, at their option, to require. And it 
is agreed and understood that the lease shall further cover and Include the right 
to make such additions, altérations, or modifications to or in said sugar house 
as the parties of the second part may désire to make, using, at their option, ail 
the brick and other material now in the aforesaid premises; the right being fur- 
ther reserved to the said parties of the second part to drain the aforesaid leased 
premises into the regular plantation ditches and drains. But the parties of the 
second part hereby covenant and bind themselves to make at least, and in any 
event, such additions and altérations to and in said sugar house as will enable 
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them conveniently, and in suitable Urne, to take off the crops ot the Barbreck, St. 
Peter's, and Anchorage plantations. 

"Article Second. The considération ot the aforesaid lease shall be the sum ot 
twenty thousand dollars ($20,000), or two thousand dollars ($2,000) per annum, 
which the parties of the second part bind and obligate themselves to pay In 
•emiannual installments of one thousand dollars ($1,000) each-, the flrst install- 
ment to be due and payable on the first day of January, 1893, and the others 
every six months thereafter. And lt is understood and agreed that, while ail 
the terms and stipulations of this contract shall be absolutely and irrevocably 
binding from the date of its exécution, the rent, as above stipulated, shall not 
begin to run until the first day of October, 1892. 

"Article Third. It 1s further understood and agreed that there shall be built 
tamediately, or as soon as practlcable after the exécution hereof, a tramway and 
bridge from the Barbreck sugar bouse through the St. Peter's plantation, on the 
Barbreck side of the bayou, to the boundary line of the Prosser plantation, for 
the purpose of conveying the crops of the said plantation to the sugar house. The 
parties of the flrst part contract and agrée, on their part, to grade the beds of 
the said tramways, and to haul ail the necessary materials for their construction; 
the parties of the second part covenanting and agreeing, on their part, to fur- 
nish ail the material, and to complète the tramways and build the bridges, after 
the grading and hauling aforesaid shall hâve been done. And, after the flrst 
crop season after the exécution hereof, the parties of the second part bind and 
obligate themselves to build, on the same terms and conditions as are provided 
above, a branch tramway from the main tramway on the Barbreck plantation, 
hereinabove provided for, across the St. Peter's bridge and through the St. Peter's 
fleld on that side of the bayou up to the line of the Morgan Railroad. And the 
parties of the second part shall hâve the privilège of carrying the tramways en- 
tirely through ail or either of the said three plantations, so as to be able to ex- 
tend them beyond. 

"Article Fourth. The parties of the second part shall further hâve the right 
of way for a railroad to connect the Barbreck sugar house with the Morgan Rail- 
road, including the consent of the parties of the flrst part to their building a rail- 
road bridge across the bayou at the grade level of the Barbreck cane yard, and 
the further right to construct and operate telegraph and téléphone lines along 
Ail the aforesaid tramways and railroad. The parties of the second part shall 
further hâve, during the lease, a full and complète right of way over the road 
Connecting the Barbreck sugar house and the railroad dépôt, and the further 
right to establish and operate during the lease, at some suitable place on one of 
the three aforesaid plantations, a kiln for burning brick. 

"Article Fifth. But it is distlnctly understood and agreed that the aforesaid 
tramways and railroad must be so constructed as not to interfère with the drain- 
age facilities of the aforesaid three plantations, or either of them. And, as the 
courses of the aforesaid tramways and railroad are not definitely fixed herein, it 
ls further understood and agreed that as soon as the said courses shall hâve been 
mutually agreed upon, and the tramways and railroad built, they shall Ipso facto 
become the courses contemplated herein, and neither of the parties hereto shall 
hâve the right to change the same, or either of them, without the other's consent. 

"Article Slxth. The parties of the flrst and second part hereto further covenant 
and agrée mutually to sell and purchase, respectively, upon the following terms 
and conditions, ail the cane which may be grown on the three aforesaid planta- 
tions, viz. the Barbreck, St. Peter's, and Anchorage plantations, except such as 
may be needed each season as seed for the follow'mg year. 

"Article Seventh. The parties of the flrst part shall cultivate the plantations in 
cane, or so much thereof as would be justifled by usual and lmproved agricultural 
tnethods. 

"Article Eighth. The cane shall be delivered at the sugar house or at the tram- 
ways, at the option of the parties of the first part, to cars furnished by the par- 
ties of the second part; the said cars to be loaded to their full capacity by the 
parties of the flrst part 

"Article Ninth. The parties of the flrst part shall hâve the absolute right to 
deliver on and after the fifteenth day of October of each season, and the parties 
of the second part shall be bound and obligated to accept, unless hereinafter pro- 
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vided to the contrary, so much cane each working day as shall represent the 
average amount necessary to be delivered per day, to complète the delivery by 
the twenty-fifth day of December following; the said average to be based upon 
the number of working days between the fifteenth of October and the twenty- 
fifth of December, and the total estimated tonnage of the three plantations. Tiie 
said estimate shall be made on the first day of each October by the parties of 
the flrst part, and shall be submltted in writing to the parties of the second part. 
wîio shall hâve the rlght to make a Personal inspection of the crop; and, in case 
of a disagreement between the parties hereto as to the tonnage, they shall agrée 
upon an umpire, whose décision and estimate shall be final and binding on ali 
parties hereto. 

"Article Tentb. The parties of the second part shall not be bound to accept 
cane frozen standing more than eight days after a freeze, but windrowed cane 
unlnjured by freeze shall be paid for on the same basis as uninjured standing 
cane. And ail cane must be eut as close to the ground as practicable, and not 
above the first red joint; and it must be delivered promptly after cutting, freed 
from trash, as is customary in Louisiana. Nor shall the parties of the second 
part be bound to accept any cane the juice of which shall test less than 9 per 
cent. Bucrose. 

"Article Meventh. The price to be paid by the parties of the second part shall 
be graduated aceording to the percentage of the sucrose content of the juice of 
the cane, as expressed at the mill, and the average market price, as determined 
by the New Orléans quotations of prime yellow clarlfied sugar, during each deliv- 
ery week, plus the bounty; this price to be estimated on a basis of four dollars 
per ton for cane when the sucrose content of the juice is 11 per cent, and the 
average market price of prime yellow clarifled sugar, plus the bounty, is five 
and a half cents per pound, or 6.6 cents for every one per cent, of sucrose in the 
juice, thus: 11 per cent, x 6.6 x 5%, equals $4.00. 

"Article Twelfth. The parties of the first part shall hâve the right to appoint 
a représentative, who shall hâve access to the mill at ail times for the purpose 
of testing the juice, or for any other purpose legitimately and reasonably per- 
taining to the interests of the said parties of the first part under this contract. 
The juice shall be tested daily, or as often as either party may désire, and imme- 
diately, or as soon as practicable, after it is expressed. And, in case more than 
one détermination is made during a day, the average resuit shall be takeri as 
the basis of payment for that day. And, in case of disagreement between the 
parties hereto as to the percentage of sucrose content, Dr. W. C. Stubbs, of 
New Orléans, shall be the umpire; and his décision and figures shall be binding. 

"Article Thirteenth. The price of cane as above determined shall be paid as 
follows: Two and "/îoo dollars per ton shall be paid every Monday for the 
cane delivered during the preceding week, until the delivery is completed. The 
balance, if any, per ton, shall operate as a lien and privilège, to the full extent of 
such balance, on the first bounty money reoeived by the parties of the second 
part on sugar produced from cane ground at the Barbreck sugar house; and the 
sald parties of the second part covenant and agrée to consecrate solely to the 
payment of such balance ail bounty payments so received by them, until the 
whole of the said balance shall hâve been paid. 

"Article Fourteenth. But whereas, there is recorded against the promises herein- 
above leased a mortgage to secure the payment at maturity of four proniissory 
notes, each note being for the sum of four thousand one hundred and sixty-six 
dollars and sixty-six cents, and bearing interest at the rate of four per cent, per 
annum from the first day of Januaiy, 1890, until they respectively mnture; and 
whereas, the sald notes mature on the first of January, 1893, the first of Jan- 
uary, 1894, the first of January, 1895, and the first of January, 1896, respectively: 
Now, therefore, in order to secure the parties of the second part in the quiet en- 
joyment of the said leased premises and the prompt payment of the said notes, 
principal and. interest, as they respectively mature, it is understood and agreed 
that the parties of the second part shall hâve the right and privilège of reserving 
each season, until ail the aforesaid notes shall hâve been paid, the rent which 
may be due under the terms of this contract on the first day of Januaiy of each 
season, and, in addition, so many of the cash weekly payments for cane, herein- 
above provided for, next preceding the first day of January of the said season. 
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as will, together with the rent, as aforesaid, aggregate the amount, principal and 
interest, of the note falling due on the first of January of that season. The 
amount so reserved shall be held by the said parties of the second part in trust 
for the parties of the first part, and, in case the said note is not promptly paid 
at maturity by the parties of the first part, then, for their own protection, the 
parties of the second part shall hâve the right to apply the amount reserved as 
above provided to the payment of the note, principal and interest, charging the 
amount so applied to the account of the parties of the first part. But, if the 
parties of the first part shall promptly pay at maturity the note falling due on 
the first of January of any séason, then in that event the amount reserved, as 
above provided, by the parties of the second part for the payment of that note, 
Shall immediately become due and payable to the parties of the first part. The 
parties of the first part further covenant and agrée to remove ail other liens and 
privilèges on the leased premises, and to keep the same free from ail other liens 
and privilèges during the term of this lease. 

"Article EMfteenth. In the event of a temporary closlng and shuttlng down of 
the mill as the resuit of fire, explosion, breakage, or other purely fortuitous 
cause, the parties of the second part shall not be bonnd to receive cane during 
such time, and shall not be liable in damages to the parties of the first part for 
such nonreceipt; but during such temporary shutting down of the mill the par- 
ties of the first part shall hâve the right to dispose of so much cane as the parties 
of the second part would otherwise hâve been compelled, under the terms of this 
contract, to receive, in any way they may see fit, and they shall furthermore hâve 
the right to use for such purpose, free of charge, ail the tramways, cars, and 
other transportation facilities of the parties of the second part. And the parties 
of the second part stipulate and agrée to use every reasonable effort to repair, and 
rnake ail such delays as short as possible. 

"Article Sixteenth. In case of total loss of the sugar house, mill, and ma- 
chinery, by fire or otherwise, this contract may be terminated, at the option of 
the parties of the second part. 

"Article Seventeenth. It 1s agreed and understood that the value of the Bar- 
breck sugar house, machinery, and appurtenances, as they stand at the date of 
this contract, shall be estimated by three appraisers to be appointed as follows: 
One by each of the parties hereto, and the third by thèse two. And the parties 
of the second part covenant and agrée to take out thereon, in the name and for 
the benefit of the parties of the first part, and to keep in force during the term 
of this contract, a policy of Insurance against fire, for the full value as above 
determined, provided that this valuation shall not exceed the sum of ten thou- 
sand dollars, and to pay the premium on the said policy, for the benefit of the 
parties of the first part, during the term of this contract. 

"Article Eighteenth. The parties of the second part further covenant and agrée 
to pay during the term of this contract any and ail extra taxes which may resuit 
from increased assessment of the leased property on account of the improvements 
put upon it by the said parties of the second part 

"Article Nineteenth. On the termination of this contract by limitation, or as 
otherwise provided therein, the parties of the second part shall hâve the right 
to remove and take away ail the improvements, of whatever kind or description, 
lncluding tramways, which they may hâve put upon the leased premises, on con- 
dition, however, of paying, before such removal, to the parties of the first part, 
an amount which shall represent the dépréciation in value of the sugar house, 
machinery, and appurtenances belonging to the said parties, as a means of manu- 
facturing sugar from cane, the présent value to be that determined by the ap- 
praisement hereinabove provided for, and the value at the termination of this 
contract to be determined by a similar appraisement; It being understood and 
agreed that the latter appraisement shall be made solely with référence to the 
relative efficiency and value of the said sugar house, machinery, and appurte- 
nances for the manufacture of sugar from cane, without regard to the profits of 
the industry, or the dépréciation in value of same as the resuit of the Introduc- 
tion of new and improved machinery or methods of manufacture. 

"Article Twentieth. The parties of the first part agrée to keep ail such books 
and records as are required by the United States government in relation to the 
bounty, and to furnish to the parties of the second part ail the détails which may 
be necessary to enable them to effectuate their bounty rights. 
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"Article Twenty-First. NotMng in this contract shall be so construed as to author- 
ize the establishment or conduct of a store of any sort or description upon the 
leased premises by the parties of the second part or others. 

"Article Twenty-Second. It is further mutually understood and agreed that, In 
case the bounty now paid upon sugar by the United States government is re- 
moved during the terni of this contract, then and In that event either of the par- 
ties hereto may, at their option, terminate the contract; but, as regards the par- 
ties of the first part, it is understood and agreed that this right of terininating 
the contract shall extend only so far as their obligation to cultivate and deliver 
cane Is concerned; the right and option being rëserved to the parties of the 
second part, in the event of an exercise by the parties of the first part of their 
right to termination under this section, to continue the lease as herein stipulated 
upon the same terms and conditions, except as herelnabove provided. 

"Article Twenty-Third. And whereas, the parties hereto recognize that despite 
the genuine and earnest efforts of the parties of the second part to construct and 
put in opération the contemplated mill in time for the next grinding season after 
the exécution hereof, such a consummation may be rendered practlcally impossi- 
ble by events absolutely beyond the control of the said parties hereto, it is there- 
fore understood and agreed that if, by reason of such unforeseen events, it shall 
become practically Impossible to construct and put into opération the said con- 
templated mill in time for the next grinding season after the exécution hereof, 
then and In that event tbe said parties of the second part shall be bound to re- 
ceive, nnder the terms and conditions of this contract, during said next grindiiip; 
season, only the cane grown on the Barbreck plantation, and the parties of the 
first part shall hâve the right to dispose of the St. Peter's and Anchorage crops 
during said season In any way they may see fit, with the privilège of using for 
such purpose, free of charge, any and ail the transportation facilities of the par- 
ties of the second part. But nothlng in this section shall be so construed as to 
relieve the parties of the second part from their obligation, under this contract, 
to purchase the crops of the three aforesaid plantations In case of their failure 
to construct and put in opération the said contemplated mill in time for the 
next grinding season, if such failure sball resuit from the financial inability of 
the said parties of the second part to meet their engagements, or from a want 
of exercise by them of ail due caution, prudence, and foresight to that end. 

"Article Twenty-Fourth. It is further understood and agreed that the parties 
of the second part shall hâve the right and privilège of subrogating to their 
rights and liabilities under this contract, at any time during the term thereof, 
a corporation duly organized, provided it be satisfactorily shown that the said 
corporation be legally organized and compétent to contract; that it is the abso- 
lute owner and proprietor of the property, machinery, rights, and effects of every 
kind and description which shall hâve belonged to the parties of the second part 
hereto, and shall be situated upon the three aforesaid plantations, or either of 
them; and that the said property, machinery, rights, and effects are free from 
any and ail liens and incumbrances except the lien of the lessors under this con- 
tract; and on this condition the parties of the first part covenant and bind them- 
selves to accept the aforesaid corporation as the substitute of the parties of the 
second part hereto, and to release the said parties from any and ail subséquent 
liability hereunder. 

"Article Twenty-Fifth. It is flnally understood and agreed that this is an entlre 
contract, each stipulation and obligation herein being a part of the considération 
for every other. 

"In witness whereof, the aforesaid parties hâve hereunto afflxed their hanâf» 
on this 16th day of June, 1892. 

"[Signed] H. M. Payne. 

"J. U. Payne. 
"J. U. Payne & Co. 

"[Signed] L. Murray Ferris. 
"Wm. L. Ferris." 

(3) Under article twenty-four (24) of said contract, the said L. Murray Ferris 
and Wm. L. Ferris transferred ail their rights and liabilities under said contract 
to the Ferris Sugar-Manufacturing Company, Limited, a corporation organized 
under the laws of Louisiana. 
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(4) The McKinley tariff act, passed October 1, 1890, whlch provided for a 
bounty to sugar producers, was repealed on August 28, 1894, and on September 
8, 1894, it was stipulated between the parties to said contract that the provisions 
of articles eleven and tliirteen thereof should be extended so as to apply to any 
bounty that might thereafter be granted by congres» to sugar produced from the 
crop of 1894. 

(5) The Ferris Sugar-Manufacturing Company, Limited, operated the Bar- 
breck sugar house under the terms of said contract from October, 1S94, to Jan- 
uary 4, 1895, and the said parties of the first part, J. U. Payne & Co. et al., de- 
livered to the said Ferris Sugar-Manufacturing Company during that season, 
under said contract, ten thousand three hundred and seventy-seven (10,377) 
tons of cane grown upon premises other than those leased to said Ferris Com- 
pany, for which the said Ferris Company owed a balance on the purchase price 
of four thousand five hundred and sixty-four and 7 Vioo dollars ($4,564.73) on 
the contract basis of $2.75 a ton, and a further sum of six thousand five hun- 
dred and seventy-nine and s%oo dollars ($6,579.30) in the event that the bounty 
Bfcould be collected. 

(6) In the fall of 1894 the Ferris Sugar-Manufacturing Company, Limited, be- 
came heavlly involved In flnancial diffieultles, and prior to this a number of 
créditons (among them, the Reading Iron- Works Company and John H. Murphy) 
recorded vendors' privilèges upon the machinery sold by them to the said Ferris 
Sugar-Manufacturing Company, Limited, and erected by it In the said Barbreck 
Bugar house. 

(7) On January 4, 1895, the Burdon Central Sugar-Refining Company, Limited, 
a corporation organized under the laws of New York, and an unsecured creditor 
of the Ferris Company to the extent of f orty thousand four hundred and four 
and seventy-four one-hundredths dollars ($40,404.70), its entire debt, filed a bill 
In equity in the circuit court of the United States for the Eastern district of Loui- 
siana, alleging that the Ferris Sugar-Manufacturing Company, Limited, was 
heavily indebted and insolvent, and that Its assets would be saciiflccd by numer- 
ous creditors who were about to bring suit. The bill prayed for the appoint- 
aient of a receiver to take charge of ail the assets of said company. On the 
same day the défendant company filed an answer, wlth a resolution of its board 
of directors annexed authorizing such action, admitting ail the facts charged in 
the bill, and uniting in the prayer for a receiver. A receiver was thereupon 
appointed. 

(8) On March 25, 1895, H. M. Payne, J. U. Payne, and J. TJ. Payne & Co. 
filed a pétition of intervention in this suit, stating, among other things not rele- 
vant to this certificate, the said balance of $4.504.73 and of $6,579.30 due them 
for cane delivered to the said Ferris Sugar-Manufacturing Company, Limited, 
and claiming that both sums were secured by a lessor's privilège on the prop- 
erty of the défendant company at the Barbreck sugar house, and that the lalter 
sum, namely, $6,579.30, was also secured by an équitable lien on any bounty 
that might thereafter be collected by the receiver. The receiver and the Ferris 
Company filed an answer to this pétition, admitting the correetness of the 
amounts claimed, but denying that they were secured as averred. The Burdon 
Central Sugar-Refining Company adopted the answer of the receiver. Issue 
was joined by replicatibn, and the matters in Issue were referred to a master to 
report upon the law and the facts. The master allowed the amounts claimed 
by interveners, but rejected thelr claims both to a lessor's privilège to secure 
thèse amounts and to an équitable lien on the bounty. Upon exceptions to tne 
master's report the court decreed that Interveners were entitled to a lessor's 
privilège upon the movable effects of said Ferris Company and of third persons 
upon leased premises to secure both said sums due for the unpaid price of the 
sugar cane, in addition to an équitable lien on the bounty to secure the said 
sum of $6,579.30, in préférence to ail other creditors of the said Ferris Sugar- 
Manufacturing Company, Limited. 

(9) From this decree the Burdon Central Sugar-Refining Company, complain- 
ants, the Reading Iron Company, and John H. Murphy, interveners in this suit, 
as creditors of the Ferris Sugar-Manufacturing Company, Limited, for large 
amounts, took an appeal, and made the following assignment of errors: "First 
Said court erred in decreeing that said interveners, J. U. Payne et al., are en- 
titled to a privilège and right of pledge, as lessors, upon the movable effects oJ 
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the défendant on the leased premises, to eecnre the sums due sald lnterreners 
for cane sold and dellvered by them 1» sald défendant, amounting to $4,564.78 
and $6,579.80. Second. Said court erred In decreelng that said interveners are 
entltled to an équitable lien on the bounties which may be collected on sugars 
made from cane belonglng to sald interreners, and taken off by the défendant 
or Its recelver." 

The questions certifiée! by the circuit court of appeals are given in 
the opinion. 

The opinion of the suprême court, answering those questions, was 
deliverèd by Mr. Chief Justice Fuller, as follows: 

By article 8183 of the Revised OMl Code of Louisiana, lt 1b provided: "The 
property of the debtor is the common pledge of ni» creditors, and the proceeds 
of lts sale must be dlstributed among them ratably, unless there exist among 
the creditors some lawful causes of préférence." By article 3184: "Lawful 
causes of préférence are privilège and mortgages." By article 3185: "Privilège 
can be claimed only for those debts to which it is expressly granted in this 
Code." By article 3186: "Privilège is a right, which the nature of a debt gives 
to a creditor." Article 2705 provides: "The lessor has, for the payment of nie 
rent, and other obligations of the lease, a right of pledge on the movable effects 
of the lessees, whlch are found on the property leased. * * *" And by ar- 
ticle 3268 this privilège is made superlor to the privilège of a vendor. 

Judge Parlange, holding the circuit court, was of opinion that under the ternis 
of the contract the purchase prlce of the cane dellvered by the sellera, the lessors, 
to the purchasers, the lessees, was secured by the lessors' privilège, because un- 
der the contract the obligation to pay the price of the cane was one of the es- 
sential obligations of the lease, and therefore eovered by the words "other obli- 
gations of the lease." 78 Fed. 417. Counsel's contention is that by reason of 
thèse words the privilège extends to every obligation created by a contract of 
lease; and Warfleld v. Oliver, 23 La. Ann. 612, Fox v. McKee, 81 La. Ann. 67, 
and Henderson v. Meyers, 45 La. Ann. 791, 18 South. 191, are eited as main- 
taining that yiew. In the fîrst of thèse cases it waa held that the obligation 
resulting from a clause in a lease' providing that the lessee should repair and 
keep in repair the leased promises waa secured by the lessor's privilège. In the 
two other cases it was decided that, when a contract of lease provided for an 
attorney's fee In the event of suit to recover the rent, the amount of the stipu- 
lated fee was also so secured. But it may be observed that repairs to be made 
to leased property are in their very nature incidental to a lease of the property, 
and that such a stipulation as to an attorney's fee is a mère accessory to the 
rent itself. 

It is further contended that the Code Napoléon and the Louisiana Code on the 
subject of the lessor's privilège are substantially alike, and that the French, 
commentators and the décisions of the French courts support the proposition 
that the lessor's privilège secures, not only the rent, but also advances made 
during the course of the lease for the exécution of the lease; that the meaning 
of the Louisiana law should be regarded as settled by this construction; and 
that, as the prlce of the cane dellvered under this contract would be secured by 
the privilège of the lessor under the law of France, the same conclusion follows 
hère. Article 2102 of the Code Napoléon provides that the lessor shall hâve a 
privilège for "the repairs which the tenant is bound to make (réparations loca- 
tives), and for everything that concerna the exécution of the lease." Many French 
commentators are referred to as establishing that under this provision the 
privilège of the lessor extends to and secures advances made by him to a lessee, 
and they undoubtedly maintaln that under the French law the amount due for 
raw material deliverèd by a lessor to the lessee of a manufacturing establishment 
for the purpose of belng worked at the factory, under the tenus of the lease, 
would be secured by the lessor's privilège. 29 Laurent, Droit Civil Français 
(4th Ed.; 1887) §1 407, 408, states the princlple thus: "By exécution of the lease, 
we understand ail the obligations which the law or the contract imposes on the 
lessee. Those which the law establishes are considered as agreed between th» 
parties. Ail, therefore, concern the exécution of the contract. * * * Are 
advances which the lessor makes under the contract of lease to the lessees se- 
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cured by his privilège? The affirmative Is adopted by jurisprudence. It la In- 
contestable when the advances concern the lease; that 1s to say, the rights and 
obligations whicb resuit from it. In this case both the letter and spirit of the 
Iaw are applicable. But if a loan of money were made to the lessee, in the con- 
tract of lease, without there being any relation between the loan and the leaso, 
this would no't be an advance; it would be an ordinary loan; and the law givea 
no privilège for such a loan. Jurisprudence adopts this view; for, if it grants 
a privilège to the lessor for the advance which he makes, lt ls because thèse 
advances concern the lease. The owner of an iron furnace stipulâtes to furnish 
to the lessee of his furnace the wood necessaiy to operate It; it has been ad- 
judged that such an advance Is privileged. Such is also the case when the 
lessor furnishes beets to the lessee of a sugar factory. The lessor furnlshes 
10,000 francs to the lessee of a mill, as a fund to be used in operating it. The 
advance being intended to operate the mill, therefore its object was the exécu- 
tion of the lease, and the claim is privileged." 

The only décision of the French courts cited in argument Is referred to by 
Laurent, and is the case of Vanderaghen c. Decocq, decided April 18, 1850, by 
the court of appeals of Douai (not by the court of Cassation, as inadvertently 
stated by counsel), and reported In 1 Journal du Palais (1851) p. 395. The fol- 
lowing statement made by the court of original jurisdiction was adopted by 
the court of appeals in affirmlng the judgment: "Consldering that, as regards 
the claim of 6,800 francs for rentals, the privilège of Decocq ls not contested by 
the défendant, and is, besides, expressly established by article 2102 of the Civil 
Code; that, aecording to paragraph 1 of that article, the same privilège takes 
effect for repairs chargeable to the tenant, and for everythlng that concerna the 
exécution of the lease; that lt is by virtue of a clause of the lease, and for the 
exécution of that clause, and In order to Insure the opération of the factory 
leased, that the Decocqs hâve delivered and furnished to Blanquart beets to 
value of 8,086 francs; that article 9 and following of sald lease required them to 
plant beets on 53 hectares and 19 acres, and to furnish and deliver to the factory 
the entire product of the crop at the priée of 16 francs per 1,000 kilos of beets, 
and under a penalty of 150 francs damages for each 35 acres of beets not de- 
livered; that ail the authors and jurisprudence grant the privilège of article 
2102 to the lessor, who has made advances and furnished commodities, as in 
this case, by virtue of a clause of the lease, and for the exécution of the lease,— 
it ls held that under the terms of article 2102 the claim of Decocq is privileged 
as well for the beets furnished as for rentals." "Whether the language of the 
Louisiana Code, "every obligation of the lease," may not Justly be held to be 
narrower than the words "everythlng that concerns the exécution of the lease," 
as found in the Code Napoléon, and therefore whether the latter would secure 
by the lessor's privilège an advance made by the lessor, which would not be so 
secured under the Louisiana law, we need not discuss; for, even conceding that 
the two Codes are allke, and that the provisions of both support the theory re- 
Ued on, yet we thlnk that under the provisions of this contract the priée of the 
cane was not secured by the lessor's privilège. The test applied by the French 
writers to ascertain whether the particular obligation ls secured by the lessor's 
privilège ls whether the obligation created by a particular clause in a contract 
of lease is really a part of the contract of lease proper, or an obligation neces- 
sary for its exécution. Thus Laurent, as we hâve just seen, says: "But, if a 
loan of money were made to the lessee in the contract of lease, without there 
being any relation between the loan and the lease, this would not be an advance; 
it would be an ordinary loan, and the law gives no privilège for such a loan." 
And the conclusion of the court of appeals of Douai in the case cited rested on 
the fact that the particular contract there considered made the priée of the beets 
a part of the contract of lease, and intended for the exécution of the lease. 

It is clear, then, that, though we concède the view of the Louisiana law con- 
tended for by appellee, the question still remains: "Did the obligation to pay for 
the cane as stipulated in this contract make such obligation a part of the lease 
itself, or did the duty to pay under the contract resuit, not from the lease, but 
from another and distinct contract, namely, one of sale, not contemplated by the 
parties to be considered as a part of the lease as such, and therefore not secured 
by the lessor's privilège?" The learned district judge proceeded on the ground 
that there was an identity between the French and the Louisiana law, that tne 
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interprétation of the one was persuasive in respect of the other, and that under 
both laws the privilège claimed should be allowed; but to reach this resuit ne 
also held that the contract was brought within this view of the law because the 
sale of the cane, as between the parties to the contract, was "an essential con- 
sidération of the lease, both on the part of the lessors and lessees." We should 
remember that the contract must be so construed as to give meaning to ail its 
provisions; and that that interprétation would be incorrect whlch would obliter- 
ate one portion of the contract in order to enforce another part thereof (Kev. Civ. 
Code La. art. 1951); and that as privilèges, under the law of Louisiana, are in 
dérogation of common right, they cannot rest on implication, and can only resuit 
from express terms, or from clear and irrésistible intendment (Shaw v. Grant, 13 
La. Ann. 52; Bank v. Maureau, 37 La. Ann. 857). In Case v. Taylor, 23 
La. Ann. 497, the suprême court of Louisiana said: "It matters not what naine 
the parties hâve given to the instrument; its character is determined by its 
constituent éléments." Article 2063 of the Revised Civil Code of Louisiana (an 
article not found in the French Code) provides: "A conjunctive obligation is 
one in whlch the several objects in it are connected by a copulative, or in any 
other manner which shows that ail of them are severally comprised in the con- 
tract. This contract créâtes as many différent obligations as there are différent 
objects; and the debtor, when he wishes to discharge himself, may force the 
creditor to receive them separately." And article 1883, that "every contract has 
for its object something which one or both of the parties oblige themselves to 
give, or to do, or not to do." 

The wrlting before us embodies, In fact, two contracts,— a contract of lease 
and a contract of sale. If we were cornpelled to treat it as a single, indivisible 
contract, what would be its proper dénomination? The sale of the cane was 
manifestly more important to Payne & Co. than the lease of the sugar house. 
By the contract they severed their lands into two parcels; leasing, for a time 
and price fixed, one part thereof, with the sugar bouse, and retaining the re- 
mainder, whlch they were to cultivate, and the crop upon which the Ferrises 
agreed to purchase. Apparently the lease was the inducement to the sale, rather 
than the sale the Inducement to the lease. So that, if there was a loss of iden- 
tlty, whicb form of contract absorbed the other? Wé do not thinki however, 
the effect of the document was to fuse the two into one, but that a contract of 
sale and a contract of lease were both provided for. The preamble recites: 
"Whereas, the said L. Murray Ferris and William L. Ferrls, parties of the sec- 
ond part, as aforesaid, hâve proposed to contract, upon the terms and conditions 
hereinafter provided, for a lease of the Barbreck sugar house, and the purchase 
of the crops of the three aforesaid plantations." And articles 1 to 5 regulate, 
in substance, the relations between the parties as landlord and tenant, while ar- 
ticles 6 to 13 govern the sale of the crops. Article 6 says: "The parties of the first 
and second part hereto further coyenant and agrée mutually to sell and pur- 
chase, respectively, upon the following terms and conditions, ail the cane which 
may be grown on the three aforesaid plantations, viz. the Barbreck, St. Peter's, 
and Anchorage plantations, except such as may be needed each season as seed 
for the following year." Article 11: "The price to be paid by the parties of 
the second part shall be graduated according to the percentage of the sucrose 
content of the juice of the cane," etc. Article 13: "The price of cane as above 
determined shall be paid as follows: Two and 76 /ioo dollars per ton shall be 
paid every Monday for the cane delivered during the preceding week, until the 
delivery is completed. The balance, if any, per ton, shall operate as a lien and 
privilège to the full extent of such balance on the first bounty money received 
by the parties of the second part on sugar produced from cane ground at the 
Barbreck sugar house," etc. 

We do not see how it can be successfully denïed that there was a contract of 
sale as well as a contract of lease, and, this being the fact, it is impossible to 
so read the wrlting as to destroy the one in order to give effect to the other, 
And, in interpreting the contracts, if ail the obligations which they created, 
excepting those essentially necessary to the existence of the contract of sale, 
should be attributed to and treated as obligations of the lease, this would not 
make the duty to pay for the cane an obligation of the lease, because price ia 
of the essence of the contract of sale, under the law of Louisiana, and without 
price there can be no sale. Rev. Clv. Code, art. 2439. This conclusion ls 
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strengthened when we conslder that the contractlng parties themselves sedulous- 
ly separated the obligation to pay the priée of the cane from the other oblige 
tkms by stipulating that the priée should be secured by a privilège and lien 
entirely independent of the lease. Thereby the duty to pay for the cane was 
treated as resulting from a sale, and secured by a privilège specially provided 
for upon the 1 bounty money, which is Inconsistent with the view that the con- 
tracting parties contemplated that the duty to pay for the cane resulted, not 
from a sale, but purely from a lease. It is true that the mère taking of security 
for the obligations of the lease would not Import that the lessor's privilège 
created by law in favor of thèse obligations was abrogated, yet when the neces- 
sary effect of the contract under considération is to separate the duty to pay for 
the cane from the obligations of the lease as such, and to secure it separately, 
the stipulation as to security is entitled to great weight, as tending to show 
that the parties regarded the obligations of the lease as one thing, and the obliga- 
tion to pay the priée separately secured as another. Privilège, says the Code, 
ls the right "which the nature of the debt gives to the creditor." Now, the 
stipulation was that the prlce of the cane should be secured by a privilège on 
the bounty money; and this clearly justifies the assumption that the parties pro- 
ceeded on the theory that the priée of the cane arose from a différent considéra- 
tion and created a différent obligation from the obligations created by the lease. 
Again, the twenty-second article of the contract expressly provided for the 
continuance of the lease at the option of the lessee, the manufacturing company, 
even after the lessors had been discharged from ail obligation to cultivate or 
dellver cane to the company. That article is: "It is further mutually understood 
and agreed that, In case the bounty now pàid upon sugar by the United States 
government is removed during the term of this contract, then and in that event 
either of the parties hereto may, at their option, terminate the contract; but. 
as regards the parties of the first part, it is understood and agreed that this rlght 
of terminating the oontraet shall extend only so far as their obligation to culti- 
vate and deliver cane ls concerned; the right and option being reserved to the 
parties of the second part, in the event of an exercise by the parties of the first 
part of their right of termination under this section, to continue the lease as 
herein stipulated under the same tenus and conditions, except as hereinabove 
provided." How can it be concluded that the cultivation, delivery, and sale 
of the cane, on the one hand, and the payment of the priée therefor, on the other, 
was an essential and necessary part of the continuance of the contract of lease. 
when the contracting parties themselves declared that, although ail obligation 
to cultivate and deliver cane and to pay for the same should be dispensed with. 
the lease itself might continue to exist for its full term? And it may be ob- 
served, in this connection, that the contingency as to the bounty had happened 
before any delivery whatever had been made under the contract If, in the 
year following, the vendor had exercised his option to cease delivering cane, and 
the vendee had continued to lease, could it hâve been said that there was no 
lease, because the obligation to deliver cane had disappeared, when the contract 
itself provided that this should not be the case? As the contract of lease pro- 
vided for the érection by the lessor of new machinery in the sugar house, and 
therefore must be considered to hâve contemplated a debt as arising from lts 
exécution, it appears to us that it was the plain duty of the lessors, if their In- 
tention was that the purehase prlce of the cane should be an obligation of the 
lease secured by a lessor's privilège, to hâve so stipulated in unambiguous terms. 
And as this was not done, but, on the contrary, as the obligation to pay for the 
cane was stated In the contract as arising from the sale, and was separated from 
the obligations of the lease by the réservation of a privilège and lien on the 
bounty money, the rule of strict interprétation precludes us from so reading the 
contract as to enlarge its terms to import a privilège not necessarily resulting 
therefrom. Nor do we think that the twenty-fifth article, providing that "this 
is an en'tlre contract, each stipulation and obligation herein being a part of the 
considération for every other," tends to impair the conclusions we hâve indicated. 
The parties treated the written agreement as embodying both a sale and a lease, 
as independent contraets. Eev. Civ. Code La. art. 1769. The contract of lease 
is essentially commutative. Id. art. 2669. And article 1768 of the Code deflnes 
such contraets thus: "Commutative contraets are those in which what is done, 
given or promised by one party, is considered as équivalent to, or a considération 
81 F— 43 
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for what Is done, given, or promised by the other." It was bécasse the parties 
considérai the agreement as embodying independent stipulation^ that. the pro- 
vlsionbefore quoted was Inserted, for it would otherwise hâve been superfluous; 
while, consldering them as- independent contracta, the stipulation making them 
interdependent created the right to rescind the one in case of the violation of the 
other. We hold, then, that the priée ; of the cane delivered under the contract was 
hot secured by the lessors' privilège, and that the flrst question must be an- 
swered in the négative. 

2; The thirteenth article of thecontract reads as follows: "The priée of cane as 
above determined shall be pald as follows: Two and 'Vioo dollars per ton shall 
be paid every Monday for the cane delivered during the preceding week, until the 
delivery is completed, The balance, if any, per ton, shall operate as a lien and 
privilège to the full extent of such balance on the flrst bounty money received 
by the parties of the second part on sugar produced from cane ground at the 
Barbreck sugar house; and the said parties of the second part covenant and 
agrée to consecrate solely to the payment of such balance ail bounty payments 
so received by them, until the whole of the said balance shall hâve been paid." 
If it was withln the power of the contracting parties to create an équitable lien 
upon the bounty collected, the terms of the contract effectuated that purpose. 
Walker v. Brown, 165 U. S. 654, 17 Sup. Ot. 453, and cases cited. The right of 
the parties, however, by the contract to create an équitable lien, and the power 
of a court of equlty to enforce such lien, are denled upon the ground that as, 
by the provisions of the law of Louisiana, equality of distribution is the rule 
among creditors, and préférences ean only resuit from privilèges and mortgages, 
and as the subject-matter from which the lien hère arose was not one of the 
cases to which the law of Louisiana gives a privilège, therefore an équitable 
lien could ■ not bô created by contract or enf orced in violation of the terms of 
the statutes of Louisiana. But, without passing on the correctness of this propo- 
sition, we thlnk it has no relation to the matter under considération. The bounty 
on sugar was derived wholly from the act of congress of October 1, 1890, pro- 
viding therefor (26 Stat. 567, c. 1244), and the act of March 2, 1895, making a 
partial allowance for the repealed bounty (28 Stat 910, c. 189). U. S. v. Realty 
Co., 163 U. S. 427, 16 Sup. Ct. 1120. The bounty was given, by the terms of the 
act of 1890, not to the manufacturer of sugar manuf actured within the United 
States, but to the producer of such sugar from "beets, sorghum and sugar cane 
grown within the United States." In this way the law, in conferring a bounty, 
created a link between the manufacturer of the sugar and the grower of the 
beets, sorghum, or cane from which it was manufactured. And this connection 
between the manufacturer and the grower being created by the act of congress 
in conferring the bounty only for sugar manufactured from cane grown within 
the United States, the relation between the grower and the manufacturer was one 
arising from the laws of tire United States, and not from the local law of the 
state of Louisiana. As a transfer of the claim against the United States de- 
rived from the bounty could not hâve been given by the manufacturer who re- 
ceived the cane of the grower without a violation of section 3477 of the Revised 
Statutes, the contention of appellants dénies to the grower of cane, on its 
delivery to a manufacturer, any security whatever; but this would be incom- 
patible with the purposes and objects of the arts of congress, and would cause 
the statutes of Louisiana to operate upon, and, in a measure, render nugatory, 
laws of the United States. The parties to the contract had in vlew in making it 
the necessary relation between them accorded by the act of congress, for the con- 
tract stipulated that the parties of the flrst part should "keep ail such books and 
records as are required by the United States government in relation to the boun- 
ty, and to furnish to the parties of the second part ail the détails which may be 
necessary to enable them to effectuate their bounty rights." The right to collect 
the bounty having arisen from a law of the United States, and the provisions of 
that law creating a necessary relation between the grower and the manufacturer, 
making them, in effect, joint producers of the sugar, the right to the équitable 
lien stipulated by the contract was not controlled by the provisions of the local 
law of Louisiana, even although, as a gênerai rule,— and in regard to this we ex- 
press no opinion, — the effect of that law would be to deprive contracting parties, 
except when expressly allowed, of the right to contract for an équitable lien, 
and to deny to courts of equity the power to enforce the same. 
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Thèse considérations lead to an affirmative answer to the second and thlrd 
questions. The first question Is answered in the négative, and the second and 
thlrd questions in the affirmative, and it will be so certified. 

John D. Kouse, Wm. Grant, Walter H. Saunders, and Frank Mc- 
Gloin, for appellants. 
Chas. E. Fenner, for appellees. 

Before PARDEE and McOORMIGK, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. Certain questions arising in this cause, which are 
hereinafter more fully set out, were certified to the suprême court, 
to obtain the instruction of that court in the matter embraced in the 
question. A complète statement of the case will be found in 167 U. 
S. 127, 17 Sup. Ct. 754, and it is unnecessary to repeat it hère. The 
questions certified were the following: 

"(1) It being shown that the cane sold by appellees, X TJ. Payne & Co. et al., 
to the Ferris Sugar-Manufacturing Company, Limited, pursuant to the contract 
between the parties, was grown on lands not embraced within the limite of the 
premlses leased to the Ferris Sugar-Manufacturing Company, Limited, are ap- 
pellees, under the lavvs of Louisiana, considered in connection with the pro- 
visions of the contract, entitled to the lessor's privilège to secure the payaient of 
the purchase priée of such cane? (2) Under the terms of the thirteenth article 
of the contract between the Paynes and the Ferrises, and to secure the payment 
of the priée of the sugar cane sold and dellvered under said contract, hâve the 
appellees, H. M. Payne, J. U. Payne, and the members of the flrm of X II. Payne 
& Co., an équitable lien upon the bounty money collected from the United States 
by the receiver in this suit? (3) If the second question shall be answered in the 
affirmative, can such équitable lien, under the laws of Louisiana, be so enforced 
in the présent suit as to appropriât» the bounty money to the payment of the 
clalm of the Paynes, to the exclusion of the gênerai créditera of the Ferris Sugar- 
Manufacturing Company?" 

The first of the certified questions was answered by the suprême 
court in the négative, and the second and third questions in the af- 
firmative. The decree of the circuit court appealed from in this cause 
adjudged that the appellees were entitled to both the lessor's priv- 
ilège and an équitable lien to secure the payment of the priée of the 
cane sold by the appellees to the Ferris Sugar-Manufacturing Com- 
pany, Limited. The decree of the circuit court is erroneous in extend- 
ing to the appellees the benefit of the lessor's privilège to secure the 
payment of the price of the cane. Appellees hâve an équitable lien 
on the bounty money, to the extent only of $6,579.30, which should 
be appropriated first to the payment of their claim, and the remainder 
thereof should be distributed to the creditors of the Ferris Sugar- 
Manufacturing Company, Limited, as justice and equity require. For 
the error indicated, the decree of the circuit court should be reversed, 
and the cause remanded, with directions to enter a decree in con- 
formity with the views above expressed ; and it is so ordered. 
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ROSS v. WESTERN UNION TEL. CO. 

(Circuit Court of Appeals, Flfth Circuit. June 7, 1897.) 

No. 577. 

1. Telegraphs— Delay in Delivering Message — Proximate Cause. 

The delay of a telegraph Company in delivering a message warnlng the 
person to whom it is addressed that armed men are pursuing him is not the 
proximate cause of his death at the hands of his pursuers. 

2. Samb. 

Where there Is only a bare ; possiblllty that the prompt dellvery of a 
message warning the person to whom it was addressed that he was pursued 
by armed men would hâve enabled him to escape, It seems that the Com- 
pany is not, by reason of its delay in delivering the message, responsible 
for his death at the hands of his pursuers. 
S. Same. 

Where a message addressed to one who was not a résident of the town, 
and which, was directed to no partlcular street or locality in the towii, 
warned him' that he was pursued by armed men, and in a few minutes 
after hë reached the tbwn, and whlle he was proceeding to the telegraph 
office, he was overtaken and killed by his pursuers, the company was not 
négligent in not delivering the message, as it was not chargea with the duty 
of sending out messengers to watch for his arrivai. 

Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Alabama. 

R. W. Walker, for plaintiff in error. 
Milton Humes, for défendant in error. 

Before FARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN", District Judge. 

NEWMAK, District Judge. Suit was brought by the plaintiff in 
error in a state court in Alabama against the Western Union Tele- 
graph Company to recover damages for the death of her husband, Rob- 
ert O. Ross, which she alleged was caused by the "négligence of the 
agent of the défendant corporation in failing to deliver a telegram to 
Robert C. Ross. It seems that Ross had incurred the enmity of four 
brothers named Skelton, and that to avoid them he left Scottsboro, 
Ala,, early in the morning of Eebruary 4, 1894, to go to Stevenson, 
Ala. Before leaving he requested a relative, E. H. Ross, to inform 
him by telegraph at Stevenson of anything important for him to know. 
Between 10:17 and 10:20 o'clock that morning E. H. Ross went to the 
telegraph office at Scottsboro, and sent the following message, paying 
25 cents for the transmission of the same : 

"To R. C. Ross, Stevenson, Ala.: Four men on horseback with guns follow- 
ing. Look out. 

"[Signed] E. H. Ross." 

While E. H. Ross was writing this telegram, or just after he had 
written it, Judge John B. Tally came into the office, and wrote a tele- 
gram. The message sent by Tally was as follows: 

"To Wm. Huddleston, Stevenson, Ala.: Don't let party warned get away. 
Say nothing. 

"[Signed] John B. Tally." 
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When Tally handed his message to Whitner, the operator at Scotts- 
boro, he remarked to him, "Hère is one that bears on that one." The 
two messages seem to hâve been sent at the same time, or as near the 
same time as they could be transmitted,— Koss' message at 10 :25 and 
Tally's message at 10:28. When Huddleston, the operator at Steven- 
son, received the message, he wired back to Whitner to know what 
the message to him (Huddleston) meant, and Whitner replied that he 
did not know. It appears from the testimony in the case that Hud- 
dleston was mayor of the town of Stevenson, Ala., as well as telegraph 
operator, and he seems to hâve been uncertain as to what the trouble 
was that caused the sending of the two telegrams. He appears to 
hâve been under the impression that he was expected to hâve Ross 
arrested, and he took steps to that end by sending for the town 
marshal. When he returned to the telegraph office, having gone out, 
as he says, for the purpose of communicating with the offlcer, Ross 
drove up to the dépôt, where the telegraph office was, in a hack, and 
stepped out. There is some doubt in the évidence as to the exact time 
that Koss stepped out of the hack, but almost immediately thereafter 
the four Skeltons, who had been pursuing Eoss on horseback, and had 
dismounted, and left their horses about a half mile behind, opened fire 
on Ross from différent directions, with guns and pistols, and killed 
him. A number of shots were fired. The claim of Mrs. Ross, 
as administratrix, is that, if the agents of the telegraph company had 
used greater diligence in delivering the telegram from E. H. Ross to 
Robert C. Ross, he would hâve had time to eseape, and his death would 
hâve been averted. The case was tried twice in the circuit court. 
On the flrst trial the court submitted the matter to the jury, which 
returned a verdict in favor of the plaintiff, and this the court subse- 
quently set aside. On the second trial the court gave the jury per- 
emptory instructions to return a verdict for the défendant. This last 
action of the court is the error assigned hère. 

By the statutes cf Alabama (Code Ala. 1886, § 2589) "a personal 
représentative may maintain an action, and recover such damages as 
the jury may assess, for the wrongful act, omission, or négligence of 
any person or persons, or corporation, his or their servants or agents, 
whereby the death of his testator or intestate was caused, if the 
testator or intestate could hâve maintained an action for such wrong- 
ful act, omission, or négligence, if it had not caused death." Suit is 
brought under this statute. Is there any légal liability, under the 
circumstances named, on the part of the telegraph company, for Ross' 
death? Assuming that there was négligence on the part of the com- 
pany in the matter of the nondelivery of the message, was that the 
cause of the death of Ross in such way as to give his légal représenta- 
tive a cause of action? If another and independent force intervened 
to bring about the death of Ross, it will be the responsible cause, even 
conceding the failure of the telegraph company to deliver him the mes- 
sage from E. H. Ross in time for it to serve as a warning. The new 
and independent force would be, in law, the proximate cause; and, if 
the company's neglect could be said to be a cause at ail, it would be 
remote and ineffective. This is not the case of one cause setting an- 
other cause in motion, and thereby the original cause, by an unbrok- 
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en séquence, producing a resuit; but it is the situation recognized 
in ail the authorities, where an entirely new and independent cause 
intervenes to bring about a resuit. Continuing to assume the strong- 
est case against the company, what it did would not itself hâve killed 
Ross, nor would anything it set in motion. The company did not start 
the Skeltons in pursuit of Ross. The Skeltons, for reasons of their 
own, were acting on entirely independent lines, without any kind of 
connection with the telegraph company. Much authority might be 
cited on this line, but so unusual are the facts of this case that it 
must be controlled by recognized principles, rather than by any direct 
authority on anything like similar facts. The closest case to the one 
now under considération to which we hâve been cited is the case of 
Reid v. Railroad Oo. (Ind. App.) 35 N. E. 703. The following extract 
from that case will show its similarity to this on the facts, and the 
view taken of the question by the court: 

"A passenger train may be late, according to lts schedule time, in starting 
from a given station. The delay may be attributable to the négligence of the 
company's servants. By reason of the delay in starting, a passenger on the 
train is injured by the accidentai discharge of a gun in the hands of a by- 
stander. This injury would not hâve occurred but for the lateness of the train 
in starting. The delay in starting the train was négligence, but can it be said 
that the railroad company must, under the circumstances, answer In damages 
for the Injury? If the company is not liable in the case supposed, it must 
be for the reason that the négligent delay in starting the train was not the 
proximate cause of the injury. It is not enough that such injury be one of tue 
numerous links in the chain of conséquences that may now from the wrongful 
act. The resuit must be a natural one, and one that might hâve been rea- 
sonably anticipated. In the supposed case there Is not only an intervening 
agency, proximate in point of time, but it is such an agency as was sufficient 
to break the causal connection between the original act of misfeasance and 
the injury." 

But the facts do not show a case against the telegraph company, 
even if the law were différent. In the flrst place, considering the 
message from Judge Tally to Huddleston in connection with the Ross 
message, we think that Huddleston was justifled in assuming that the 
men following Ross were pursuing him for the purpose of arrest, and 
that he (Huddleston) was expected to aid in holding him (Ross) in 
Stevenson until the arresting party should overtake him. He was 
the mayor of Stevenson, and Tally was a judge at Scottsboro, — both 
peace offlcers. Therefore a slight delay on the part of Huddleston 
would seem to be justifled as a reasonable précaution under ail the 
circumstances. Besides this, it was only the briefest time between 
the very earliest moment at which the Ross telegram could hâve been 
delivered to Ross, and the shooting. There is évidence to show that 
the telegrams were being placed in the envelopes and directed at the 
time the firing commenced. But, even if the company is held to so 
stringent a rule as that contended for by the plaintiff in error, and 
Huddleston should hâve rushed ont to meet Ross without waiting to 
hâve the telegrams placed in envelopes and directed in the usual man- 
ner, the delay then was hardly sufficient to amount to actionable négli- 
gence. But, if Ross had received the telegram, would it hâve prevent- 
ed his death? It appears from ail the facts in the case that the 
Skelton brothers were close on his track, and, even if Huddleston had 
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exercised the most extraordinary diligence, and had gone to meet him 
with the telegram, it is barely possible, but hardly probable, that 
Ross would hâve escaped his pursuers. We hâve discussed thèse ques- 
tions in déférence to counsel, who earnestly pressed them orally and 
by brief, but it is not necessary to rest our décision thereon, for under 
the undisputed facts in the case the telegraph company was not guilty 
of négligence in not delivering the message of warning in question. 
Robert C. Eoss, the person to whom the message was addressed, was 
not a résident of the town of Stevenson, nor was ne in fact in the town 
of Stevenson at the time the message was received at the Stevenson 
office. As the message was directed to no particular street or locality 
within the delivery limita of the town, it was the duty of the telegraph 
company to deliver a written copy to Eoss promptly on his calling at 
the telegraph office, and, failing Eoss' early call at the office, to deliver 
such written copy to him by messenger within a reasonable time after 
the agents of the company should be informed that Koss was to be 
found at some locality in the town of Stevenson. Ross arrived in the 
town of Stevenson soon after the message reached the Stevenson 
office, and was evidently proceeding directly to that office when b_e 
was waylaid, shot, and killed without there intervening smfficient time 
in which the telegraph company could hâve delivered a copy of the 
message to him, even if the company was charged with notice of his 
arrivai in town as soon as he came in sight of the telegraph office. 
Conceding that the message sufficiently notified the company of the 
importance of speedy delivery, still the company was not charged with 
the duty of sending out messengers with copies of the message to 
watch for the arrivai of Eoss; and, unless charged with such duty, 
it is clear it was guilty of no négligence. On this ground alone the 
trial judge was warranted in directing a verdict for the telegraph com- 
pany, and on this ground the julgment of the circuit court must be 
afilirmed. 



LOUISVILLE & N. E. CO. V. JOHNSON. 

(Circuit Court of Appeals, Sevenrh Circuit. July 1, 1897.) 

No. 866. 

1. Master and Servant — Unsafe Premises — Instructions. 

In an action by a rairway brakeman for injuries suffered in uncoupling 
cars through an alleged defect in ttie track, an Instruction that défendant 
"undertook to furnish plaintif! a reasonably safe place to work" is erroneous; 
defendant's true obligation being to exercise ordinary and reasonable care, 
having regard to the hazards of the service, to furnish a reasonably safe 
place to work and to keep it in reasonably safe repair. 

2. Trial— Correctifs Erroneous Instructions. 

When it Is proposed by a further instruction to correct an erroneous 
charge, the purpose should be stated, and the explanation made so clear as 
to leave no room for reasonable mistake. 

8. Négligence— Proximate Cause— Question for -Tury. 

When négligence, if established as alleged or asserted, clearly contributed 
to the injury, it should not be left to the jury to say whether that négli- 
gence was the proximate cause of the Injury. 
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In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

J. M. Hamill, for plaintiff in error. 

Ross Graham and G. V. Menzies, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The appellee, Frank Johnson, recovered 
judgment against the appellant, the Louisville & Nashville Railroad 
Company, for an injury to his left foot, suffered while uncoupling cars 
in a moving freight train at the crossing of the railroad track and 
Third street, in Carmi, 111. The crossing was made of boards laid 
lengthwise between the rails of the track, and appellee's foot was 
caught in the space or crevice between one of the rails and the adja- 
cent board, and was held there until run upon by the wheels of the for- 
ward truck of the car behind him, which was moving slowly, and came 
to a stop, it was testified, "within eight feet." The négligence charged 
against the appellant consisted in the undue width of the crevice in 
which the foot was caught. On the other hand, it was contended that 
the railroad company was free from fault, and that the appellee was 
guilty of négligence contributory to the injury, because, in violation 
of a known rule of the company, he placed his foot between the rails 
when the cars to be uncoupled were in motion. The évidence shows, 
and it seems to be agreed, that a space of 2^ inches between the rails 
of a track and adjacent boards of a street crossing is necessary to give 
room for the flanges of passing car wheels, and the évidence tends to 
show that by reason of wear or other cause, perhaps defective con- 
struction, the width of the place where the appellee's foot was caught 
was 3 or 3£ inches. Error is assigned upon the admission of évidence, 
and upon the giving and refusing of instructions. 

In respect to the duty of the railroad company the court erroneously 
instructed that the company "undertook to furnish the plaintiff a rea- 
sonably safe place to work," and to maintain the same. The instruc- 
tion in full appears in the margin. 1 The rule is well settled, and as 
early as 1894, in Railroad Co. v. Meyers, 24 U. S. App. 295, 11 C. C. A. 
439, and 63 Fed. 793, had been declared by this court, that "the 
master's. duty requires him to exercise ordinary and reasonable care, 
having regard to the hazards of the service, to furnish his servants 
with reasonably safe appliances, machinery, tools, and working places, 
and also to exercise ordinary and reasonable care at ail times to keep 
them in a reasonably safe condition of repair." See, also, same case 

i "By this contract or arrangement, however, the railroad company, on the 
other side, undertook to furnish the plaintifi* a reasonably safe place to work 
where he could carry on the business for which he was employed, braking, 
with reasonable safety. The company did not become an insurer that the plain- 
tiff would not be injured at any of the places where be was called upon to 
work, but it did say to him in effect, and that was its undertaking, that a rea- 
sonably safe place would be fumished to do his work. But if, while exercising 
reasonable care, his injury was brought about by the failure of the company 
to provide a reasonably safe place for him to do his work, the company is lia- 
ble. That is the very crucial question for you to décide in this case." 
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on second appeal, 46 U. S. App. 226, 22 0. C. A. 268, and 76 Ped. 443. 
In this case the question whether the railroad company was charge- 
able with négligence was, to say the least, close, depending upon the 
inquiry whether the space between the rail and board had become, or 
perhaps was by construction, of such unnecessary width, as not to be 
reasonably safe, and whether the fact was so manifest and so long 
continued that in the exercise of due care the company ought to hâve 
discovered the defect in time to remove it. The error is emphasized by 
the ternis in which the instruction concludes: "If, while exercising 
reasonable care, his injury was brought about by the failure of the 
company to provide a reasonably safe place for him to do his work, the 
company is liable. That is the very crucial question for you to décide 
in this case." It was, theref ore, the more important that an accurate 
définition and explanation of the company's duty should hâve been 
given to the jury. The error was not corrected by other portions of 
the charge, which, though implying the true rule, were not sufficient 
to prevent misunderstanding on the part of the jury. For instance, 
the jury were told that if they found that the défendant failed or neg- 
lected to keep its track at the place of the injury in a reasonably safe 
condition, and such condition was known to the défendant, or by the 
exercise of reasonable diligence could hâve been known to the défend- 
ant, etc., they should find the défendant guilty. In so far as this indi- 
cates that the défendant was bound only to ordinary diligence to dis- 
cover def ects caused by use it is perhaps sufflciently accurate ; but the 
repeated and erroneous statement of the primary duty — to provide a 
safe working place — was left unmodified and unexplained. When it 
is proposed by a further instruction to correct an erroneous charge, 
the purpose should be stated, and the explanation made so clear as to 
leave no room for reasonable mistake. 

Another trial being necessary, we assume that other questions, in 
so far as they are doubtful, will, to the extent practicable, be elim- 
inated, and therefore do not deem it necessary to consider them now, 
further than to observe that the question of proximate cause does not 
seem to arise in the case, and should not hâve been left to the jury. 
The two questions in the case are simple. They are of négligence on 
the part of the railroad company and of contributory négligence on 
the part of the appellee. If the railroad company was négligent, it 
was because of its responsibility for the hole or crevice in which ap- 
pellée's foot was caught. The hole caused the injury, and, if it 
was dangerously large because of the company's négligence, the com- 
pany's liability is clear, unless avoided by the contributory négligence 
of the appellee. The appellee's négligence, if he was négligent at ail, 
consisted in stepping across the rail. If he had kept his foot outside 
the rail, as warned to do by the rule of the company, it would not hâve 
been caught. If, therefore, he was guilty of négligence in stepping 
between the rails, that négligence, it is beyond dispute, contributed 
directly to the injury, and he is entitled to no relief against the com- 
pany. Whether either party was guilty of négligence in the particu- 
lar stated was a question for the jury upon ail the pertinent évidence, 
and so the case should hâve been explained and submitted. When 
négligence, if established as alleged or asserted, clearly contributed 
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directly to the in jury, it should not be left to the jury to say whether 
that négligence was a proximate cause of the injury. 

The judgment below is reversed, and the cause remanded, with in- 
struction to grant a new trial. 



RANDLB v. BARNARD et al 

(Circuit Court of Appeals, Seventh Circuit. July 1, 1897.) 

No. S17. 

1. Partnership— Participation in Profits op Leased Premises— Liabilitt 
for Rent. 

An agreement by a party who loans money to, and becomes surety for, 
a lessee, stipulating for a share of the profits of the leased property, does 
not make him liable for nnpaid rent, as a partner, though the contract pro- 
vides that no subletting or assignaient shall be made without his consent. 
S. Review on Error— Trial to Court. 

Where there is a spécial finding of facts, the appellate court will only 
consider whether, upon such facts, the judgment was correctly rendered. 

In Error to the Circuit Court of the United States for 'the Southern 
District of Illinois. 

Alex. W. Hope, for plaintif? in error. 
Geo. W. Taussig, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The question presented in this case is 
whether the appel lee George D. Barnard is liable in assumpsit to the 
appellant, Charles H. Randle, for rent stipulated in a lease ruade by 
the appellant to A. C. Eicksecker, it being alleged that Barnard and 
Ricksecker were partners in the transaction. Trial by jury was 
waived, and upon a spécial finding of facts judgment was given for 
the défendant. The substance of the finding is as follows: In 1892, 
Randle was erecting a hôtel on Fortieth street, a short distance west 
of Cottage Grove avenue, in Chicago, and for f 100 gave an option for 
a lease to Ricksecker, who at the time stated that Barnard, a résident 
of St. Louis, Mo., was interested in the transaction. Later, on the 
29th day of October, 1892, at Barnard's office in St. Louis, Randle and 
Ricksecker entered into a written agreement for a lease, to the effect 
that Randle should complète the hôtel by May 1, 1893, and thereupon 
lease the same to Ricksecker for a term of 183 days from that date, 
for a stipulated rent, which Ricksecker agreed to pay in monthly in- 
stallments in advance. At the same time Ricksecker and Barnard 
executed to Randle a pénal bond in the sum of $5,000, conditioned 
that Ricksecker should well and truly perform every provision of the 
agreement and in ail things perform and carry out each and ail of his 
undertakings contained therein, a copy of which agreement was at- 
tached to the bond, and likewise Randle executed a bond with se- 
curity to Ricksecker, conditioned that he would faithfully perform the 
covenants and conditions of the agreement on his part. At the same 
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time and place Eicksecker and Barnard executed a contract of the 
ténor following: 

"I, A. C. Eicksecker, for and in considération of Geo. D. Barnard signing a 
Ave thousand dollar bond in favor of C. H. Randle, and the advancing of five 
hundred dollars in money as called for by me, do hereby agrée to pay to 
Geo. D. Barnard, of St. Louis, Missouri, the $500 advanced by him to me, and 
twenty-five per cent, of ail the net profits arising from the leasing of a certain 
property to be erected on Fortieth street, about three hundred feet west of Cot- 
tage Grove avenue, in the city of Chicago, Cook county, and state of Illinois, 
to be erected by Mr. C. H. Randle, and under contract of lease to the said 
A. C. Ricksecker, which contract of lease is hereby referred to and made part 
of this contract. The said A. C. Ricksecker further agrées to pay to the said 
Geo. D. Barnard fifteen per cent, of the net profits on ail other deals to be 
made by the said A. C. Ricksecker, in the city of Chicago, and whlch ne is 
enabled to make because of the signing of the aforesaid $5,000 bond and 
advancement of the $500 in money. The said A. C. Ricksecker hereby agrées 
to submit ail trades or deals made by him to the said Geo. D. Barnard for his 
approval." 

The sum stipulated in that writing to be advanced by Barnard to 
Ricksecker was advanced. On April 25, 1893, Ricksecker went into 
possession of the building mentioned in the agreement for a lease, and 
remained in possession until November 1, 1893. On May 11, 1893, 
a lease was executed by Randle to Ricksecker, in pursuance of the 
agreement. A copy of the lease is set ont in the flnding, but its pro- 
visions do not affect the présent question. Liability upon the bond 
executed by Barnard and Ricksecker is not asserted. 

We agrée with the circuit court that, upon the facts set forth in 
the flnding, Barnard did not become the partner of Ricksecker in the 
lease of the hôtel, and was not on that theory liable for the unpaid 
rent. The authorities on the subject are numerous, but it is enough 
to refer to Meehan v. Valentine, 145 U. S. 611, 12 Sup. Ct. 972, for a 
statement of the principles upon which, ordinarily, the question 
whether a partnership existed should be determined. An agreement 
that the lessor of a hôtel shall receive a certain portion of the profits 
thereof by way of rent, it has been held, does not make him a partner 
with the lessee (Perrine v. Hankinson, 11 N. J. Law, 181; Holmes v. 
Railroad Corp., 5 Gray, 58; Beecher v. Bush, 45 Mich. 188, 7 N. W. 
785) ; and the resuit, it is clear, would not be différent in such a case 
if the lessee were forbidden to sublet or assign without the consent of 
the lessor. On the same principle, one who loans money and becomes 
surety for a lessee, and stipulâtes for a return of the money loaned, 
and for a share of the profits to be made out of the leased property, 
does not thereby become a partner, unless he allows himself to be so 
represented or held out to the world. Such is the case before us. 

It is not found that Barnard and Ricksecker intended a partner- 
ship in the lease of the hôtel, nor that Barnard permitted himself to 
be represented, or was in fact represented, to be a partner. He ac- 
quired no right to control the management, or to interfère, by advice 
or otherwise, in the conduct of the hôtel ; and if, under the last clause 
of the contract between him and Ricksecker, it was intended that 
there should not be a subletting, or an assignment of the lease, with- 
out his consent, that was not such control as made him a partner. 
Much of the brief for the appellant is given to an effort to demonstrate 
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by the évidence that a partnership was in fact intended, but it is well 
settled that in a case at law tried by the court, and in which there is 
a spécial flnding of the facts, this court can consider only whether, 
upon the facts found, the judgment rendered is right. Jenks' Adm'r 
v. Stapp, 9 U. S. App. 34, 3 C. C. A. 244, and 52 Fed. 641; Skinner 
v. Franklin Co., 9 U. S. 676, 6 G. C. A. 118, and 56 Fed. 783; Marston 
v. U. S., 34 U. S. App. 461, 18 C. C. A. 216, and 71 Fed. 496; Phipps 
v. Harding, 34 U. S. App. 148, 17 C. C. A. 203, and 70 Fed. 468; Daube 
v. Iron Co., 46 U. S. App. 591, 23 0. C. A. 420, and 77 Fed. 713. 
The judgment of the circuit court is affirmed. 

SHOWALTER, Circuit Judge (concurring). Randle sued Barnard 
and Ricksecker in assumpsit to recover a balance of rent reserved on 
a certain lease. Ricksecker was not served with process, and did 
not appear. The lease put in évidence was in the ordinary form, and 
was under seal. Randle was therein named as lessor, and Ricksecker 
as lessee. Barnard was not a party to the instrument. In law, the 
leasehold estate in its entirety was vested in Ricksecker. The court 
did not find that this leasehold estate, or any part of it, had ever been 
assigned to Barnard; nor is there any flnding from which such as- 
signment can be inferred. The matters put forward as indicating 
a partnership relation between Ricksecker and Barnard do not go to 
the extent of showing any aliénation of the leasehold estate by the 
one to the other. Moreover, the lease itself provided in express terms 
against assignment. There was neither privity of estate nor privity 
of contract between Randle and Barnard, — nothing whatever on 
which to predicate, as between thèse two, the relation of landlord and 
tenant I think, therefore, the judgment should be affirmed. 



MEADS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. July 6, 1897.) 

No. 475. 

1. Opficial Bonds — Receipt of Money before It is Due. 

The receiver of a land district is liable on hls bond for money received 
by him from entrymen before it was payable under a rule of the interior 
department, even giving to such a rule the force of an act of congress, since 
it is directory only, as it merely régulâtes the time and mode of payment 
of money which becomes due by virtue of other and Independent law. 

2. Same— Effect of Department Régulations. 

While department régulations duly promulgated hâve the force of law, in 
a limited sensé, they cannot enlarge or restrict the liability of an officer 
on his bond. 

Error to the Circuit Court of the United States for the Western Dis- 
trict of Michigan. 

Clark & Pearl, for plaintiffs in error. 
John Power, U. S. Atty. 

Before TAFT and LURTCXN", Circuit Judges, and CLARK, District 
Judge. 
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CLAEK, District Judge. This suit was brought in the United 
States circuit court for the Northern division of the Western district 
of Michigan against tne plaintiff in error Thomas D. Meads and the 
Burettes on his officiai bond as receiver of public moneys at Marquette, 
Mich., for the land district of Marquette. Meads was appointed re- 
ceiver for this land district June 5, 1890, and continued in office until 
March, 1894; and this suit is for the balance of money received by 
Meads during that tenu of office, and not paid out or otherwise legally 
accounted for. The money in question was received from persons 
proposing to make pre-emption and homestead entries, and the sum 
consisted in part of the purchase price of the public land, and in part 
of the fées of receiver and register, and entry fées. It is not necessary 
for the purpose of the questions hère presented to distinguish between 
the sums paid as purchase price and those paid as fées. Among the 
various rules and régulations promulgated by the secretary of the in- 
terior and the commissioner of the gênerai land office is rule 53, which 
reads as follows: 

"The local officers will thereafter take no further action affecting the dis- 
posai of the land in contest until instructed by the commissioner. In ail cases, 
however, where a contest has been brought against an entry or filing on the 
public lands, and trial has taken place, the entryman may, if he so desires, 
In accordance with the provisions of the law under which he claims, and the 
rules of the départaient, submit final proof, and complète the same, with the 
exception of the payment of the purchase money or commissions as the case 
may be. Said final proof will be retained in the local land office, and should 
the entry finally be adjudged valid, said final proof, if satisfactory, will be ac- 
cepted upon the payment of the purchase money or commissions, ahd final 
certificate will issue, without any further action upon the part of the entry- 
man, except the furnishing of a nonalienation affidavit by the entryman, or, 
in case of his death, by his légal représentatives. In snch case, the party 
making the proof, at the time of submitting the same, will be required to pay 
the fées for reducing the testimony to writing. Ail provisions of the rules 
of practice, inconsistent with the above changés and modifications are hereby 
rescinded." 

It will be observed that this rule is applicable to the case where 
contest arose in regard to the superior right in relation to the land of 
a particular entry, and was intended apparently to direct the procéd- 
ure by the local officers pending such contest, and until its flnal set- 
tlement in the usual and proper way. The argument is that this par- 
ticular régulation requires just what the previous régulations and 
their interprétation by the commissioner and the secretary required, 
and no more, and nothing différent. It further appears that, with 
three or four unimportant exceptions, a contest arose in regard to the 
proposed entries on which the purchase price and fées were paid to the 
receiver, which constitute the items of the account now sued on. It 
is agreed that the sums were paid to the receiver, and the only défense 
made to the suit is that thèse payments, under rule 53, were made to 
the receiver in advance of the time when by that rule they could 
properly be made, and that the sums were not therefore paid to the 
receiver in the line of his duty and officially, but were paid to him in 
violation of rule 53, and that he received them as an individual, and as 
an agent of the party proposing to make pre-emption or homestead 
entries. and not as the agent or officer of the government, and that 
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the money is not therefore, in his hands, public money, for which the 
sureties on his bond are liable to account, according to the terms of 
the bond. Omitting the names of the sureties, the entire body of the 
bond is as follows: 

"The condition of the foregoing obligation Is such that whereas, the prési- 
dent of the United^ States has appointed the said Thomas D. Meads to be re- 
ceiver of public moneys at Marquette, Michigan, by commission dated June 
5, 1890, and said Thomas D. Meads has accepted said appointaient: now, 
therefore, if the said Thomas D. Meads shall at ail times during his holding 
and remainlng in said office carefully diseharge the dutles thereof, and f aith- 
fully disburse ail public moneys, and honestly account, without fraud or de- 
lay, for the same, and for ail public funds and property which shall or may 
come into his hands, then the above obligation to be void and of no effect; 
otherwise to remain in full force and virtue." 

The amount sued for was $2,863.56, and the court below directed 
a verdict in favor of the government, upon which judgment was pro- 
nounced, and the case is brought hère on writ of error. 

Just what is the true intention and effect of the various rules pro- 
mulgated by the land department upon this subject, as construed 
by the décisions of that department, has been the subject of much dis- 
cussion at the bar; but, in the view we take of the case, we are re- 
lieved from the task of examining the régulations and décisions in 
détail with a view to reconcile the apparent conflict in such rules 
and décision* As suggested, the contention of the plaintiff in error 
is that rule 53 détermines the right and duty of the receiver, and 
thereby affects the obligation of the sureties on the officiai bond, and 
that the money was not due and payable to the receiver at the time 
when received, and the sureties are therefore released. This conten- 
tion présents the question of the true nature and effect of a régulation 
such as rule 53 on the obligation of the bond, but we merely mention 
the question now, and will return to it in the f urther progress of the 
opinion. 

It will be observed that the plaintiff in error assumes that this régu- 
lation has ail the force and effect of a positive enactment of congress, 
and it is obvious that the importance thus claimed for the régulation 
is necessary, in order that the plaintiff in error may make any kead- 
way with his contention. Treating rule 53, then, as having ail of the 
effect which the contention thus assumes, we are unable to agrée that 
it follows as a resuit that. the sureties are released from liability on 
the bond for thèse sums of money. The bond is executed pursuant 
to section 2236 of the Revised Statutes. The gênerai provisions as 
to the time when payments may be made by homestead and préemp- 
tion claimants will be found in sections 2267 and 2301 of the Revised 
Statutes. It is not suggested in the pleadings or in argument by the 
plaintiffs in error that the payments were prematurely made to the 
receiver, except by reason of the limitation contained in rule 53. The 
gênerai enactments of congress upon the subject expressly provide 
that such payments shall be made by persons proposing to acquire 
rights in the public lands, and the manner of disbursing and other- 
wise accounting for public money so received is provided by gênerai 
law. The entryman or homesteader, as the case may be, does not 
make payment of the purchase price or fées required under the au- 
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thority of rule 53, bat under the stâtutes enacted by congress by which 
such sums are made due; nor does the receiver pay out or account for 
such money by authority of any raie or régulation of the depart- 
ment, but by authority of the laws enacted by congress. The as- 
sumption that this money becomes due and payable to the receiver by 
authority of rule 53 is the basis of the defendant's contention, and 
constitutes a manifest vice in the reasoning and conclusion by which 
it is sought to make good the défense in this case. Independently 
of the gênerai law enacted by congress upon the subject, rule 53 would 
confer no rights and impose no obligations whatever on the receiver 
or the sureties on his bond. Kule 53 is obviously a régulation which 
affects only the time and mode of payment, and does not touch the 
right to make such payment, the obligation to receive it, and to dis- 
burse it. Thèse rights and obligations are ail fixed by gênerai law: 
It is to be remembered that the obligors on an officiai bond of this 
character should be held to a strict accountability, as was said by 
the suprême court of the "United States in the early case of U. S. v. 
Prescott, 3 How. 588, and by the suprême court of Tennessee in the 
well-considered case of McLean v. Tennessee, 8 Heisk. 24. It has 
often been decided that the laws enacted by congress and in force 
at the time of the exécution of a bond of this character enter into and 
détermine the obligation of the bond, as much as if incorporated by 
express référence to such law. Treated as équivalent to an act of 
congress on which the sureties might rely, still rule 53, as before stat- 
ed, properly construed, could hâve no such effect as that claimed for 
it, but merely régulâtes the time and mode of payment of money which 
becomes due by virtue of other and independent law, and is in its 
nature directory only, and would not release the sureties. It is in 
this respect not différent in character from a statutory requirement 
that officiais intrusted with the collection of public revenue shall 
make quarterly or other fixed settlements, and promptly pay any bal- 
ance found due upon such settlement. Such requirement being by 
positive statute, it might be made and has been a contention by the 
surety that he might rely on a proper enforcement of such statutory 
régulation, and that failure to require a settlement pursuant to such 
statute would hâve the effect to discharge the surety from liability 
for defaults occurring previously to the time fixed for such stated set- 
tlements. In Crawn v. Com., 84 Va. 282, 4 S. E. 721, the suprême 
court of Virginia said: 

"In the case of Com. v. Holmes, 25 Grat. 771, this court held, upon abnndaut 
authority, that the régulations prescribed by law for the settlement of sueh 
accounts at stated periods, being intended for the beneflt of the government, 
to secure punctuality and promptness in Its officers, were directory merely, 
and did not enter into and fonn part of the sureties' con tract, so as to pre- 
rent the législature from altering or extending the times of settlement at 
pleasure without the sureties' assent; and therefore, and from the nature of 
the officers' obligation and duties, and of the condition of the bond, such an 
extension did not operate as a discharge of the surety. We reaffirm that prin- 
clple, and are of opinion that the sureties in this case are not discharged from 
liability for the officiai acts of their principal by reason of the extension of 
time for settlement granted to him." 
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And so in U. S. v. Kirkpatrick, 9 Wheat 735, Mr. Justice Story, fle- 
livering the judgment of the court, said: 

"It ls said that the laws require that settlements should be made at short 
and stated periods, and that the surettes hâve a right to look to this as their 
security. But thèse provisions of the law are created by the government for 
Its own security and protection, and to regulatè the conduet of its offieers. 
They are merely directory to such offieers, and constitute no part of the con- 
tract with the surety. The surety may place confidence in the agents of the 
government, and rely on their fldelity in office; but ne has of this the sarne 
means of judgment as the government itself, and the latter does not undertake 
to guaranty such fidelity. No case has been cited at the bar in support of the 
doctrine, except that of £eople v. Jansen, 7 Johns. 332. In respect to that 
case, it may be observed that it is distinguishable frotn the présent in some of 
its leading circumstances. But, if it were not, we are not prepared to yield 
to its authority. It is encountered by other authorities whlch hâve been cited 
at the bar; and the total silence in the Bnglish books, in a case of so fréquent 
occurrence, affords strong réason to believe that it never has been supposed 
that lâches would be fatal in the case of the government where lt would not 
affeet private persons. Without .going more at large into this question, we 
are of opinion that the mère" lâches of the public offieers constitutes no grouad 
of discharge in the présent case." 

See, also, TJ. S. v. Van Zandt, 11 Wheat. 184; U. S. t. Nicholl, 12 
Wheat. 505; U. S. v. Boyd, 15 Pet. 187. 

Thèse cases proceed upon the distinction between statutes which 
merely regulatè in détail the mode and time of payment and those 
which détermine the right to receive and the duty to pay. The one 
class of statutory provisions create the duty to pay, with the right to 
receive, and the duty to disburse; and such provisions are mandatory 
and essential, and détermine the right and obligation, while pro- 
visions of the other class are directory, and affeet merely the mode of 
exercising the right and discharging the duty. It was decided in 
Dollar Sav. Bank v. TJ. S., 19 Wall. 227, that the provision of law as to 
the proper mode of assessment and collection of taxes did not affeet 
the right to dèmand and the duty to pay the taxes imposed by gênerai 
law, and that an ordinary action of debt would lie to colléct such taxes 
without any assessment whatever. So in King v. U. S., 99 U. 8. 
229, the collèetor had received from the treasurer of the Toledo, 
Wabash & Western Eailway Company the sum of $24,923.87, as a tax 
on interest paid on mortgage bonds of the company. No return had 
been made to the assessor, sworn to aa required by law, and the dé- 
fense was that this sum was paid to the collecter, not upon any return 
made to the assessor, or any assessment made by him or the commis- 
sioner of internai revenue for such taxes, and that it was a voluntary 
deposit of the money in the hands of the collector at Toledo by the 
company, and not received by the collector in his officiai character; 
that it was not his duty to receive it for the government, under thèse 
circumstances; and that his act in receiving the same was unofficial. 
The point was that Chase, the collector, had no légal authority, as col- 
lector of internai revenue, to receive the money. ■ In regard to this 
défense the court said: 

"There can bè ho question that Chase understood himself as receiving the 
money for the government, and in payment of the taxes due. Nor is there 
any question that the treasurer of the railroad company intended it as pay- 



MEADS V. UNITED STATES. 689 

ment to Chase in hls officiai character as collector, and supposed he had paid 
the taxes by so doing; for Chase gave hlm three separate recelpts, In which 
the taxes for each pf the years we hâve mentloned are set ont, and also the 
months of the year In whlch they accrued, which hé slgned offlclally as col- 
lector, and declared in each receipt that lt was in full of the account." " 'Tlie 
answer,' sald the court, "made to thls by counsel, is that the debt was not due, 
or at least not payable, until the assessor had received and acted on the return 
made by the corporation. There ls nothing In the statute which says this, in 
terms. If it be sound, it must be an implication, and we do not see how such 
an implication can arise. That such an assessment was not made long before 
was owing to the neglect of the company to make proper returns. Did that 
neglect make the taxes which should hâve been paid a year before any less 
a debt from that timeî And càn it be said they were not due at the time the 
statute says they should be paid, because the company failed to make the 
report which it was its duty to make?' If there could be any doubt upon this 
point, it was set at rest by the décision of this court in Dollar Sav. Bank v. 
U. S., 19 Wall. 227, where the same objection was taken to a suit to recover 
this tax. The court held explicltly that the obligation to pay the tax did not 
dépend on an assessment made by any officer whatever, but that, the facts 
being established on which the tax rested, the law made the assessment, and 
an action of debt could be maintamed to recover it, though no officer had 
made an assessment. So that, both on prineiple and authority, we are of 
opinion that the judgment for the sum received by the collector and not paid 
over, with interest, is right, and must be affirmed. See, also, U. S. v. Ferrary, 
93 U. S. 625." 

So in Miller v. Moore,3 Humph. 189, it was held, on motion against 
the sheriff, as tax collector, for unpaid taxes, not necessary for the 
plaintiff to show that the justices had returned proper tax lists as re- 
quired by law, and that the taxes had been properly assessed as re- 
quired. The court ruled that it was enough that authority was placed 
in the sheriff's hands to collect, and that he did in fact collect, the 
taxes. So in McLean v. Tennessee, 8 Heisk. 22, it was decided upon 
full considération that certain sections of the Code of Tennessee which 
prohibited any officer from receiving or filing a bond not approved in 
the particular mode pointed out by the statute did not affect the obli- 
gation of the sureties on a bond accepted in violation of the statute, 
and under which the officiai in fact acted. It was said that thèse and 
similar provisions were for the further security of the public, and did 
not release the sureties, and in the same case it was held that a void 
levy of taxes whieh the taxpayers might hâve resisted was no défense 
against judgment on the bond for the taxes in fact paid by the people. 
The opinion proceeded upon the ground that taxes were justly due, 
and the obligation to pay at a proper time and in proper mode existed, 
and the fact that thèse taxes were received by the officiai without 
valid levy constituted no défense. So it was held that the failure of 
the county clerk to keep a revenue docket as required by law did not 
affect the right of the county to proceed by motion for judgment on 
the bond. And in Fuller v. Calkins, 22 Iowa, 301, in a suit against 
the deputy tax collecter of internai revenue, the défense was that the 
money received was for taxes on incomes not levied, and not due until 
after thépayment of the same to the deputy. This défense was over- 
ruled, and it was adjudged that although paid by the taxpayers before 
due, or before f ormally levied, yet, being received by the deputy col- 
lecter 'as taxes, it came into his hands by virtue of his office, and he 
81F.— U 
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was bound to pay over tlie saute as collector. The court, in disposing 
of this case, said: 

"The substance of the whole matter, however, ls that, though the collecter 
may not hâve been legally bound to receive tliis money at the time, yet he dld 
recelve It, and, as we are bound to présume, executed the usual and proper 
receipte, and entered the proper mémorandum on the tax llst at the tlme, or 
so soon as the same was placed In hls hands. By so doing he was In no just 
sensé the mère custodlan or trustée of the taxpayers, holding the funds for 
thelr use, and alone llable to them, or Indivldually to the government, for the 
falthful application of the funds. This was public money, funds In his hands 
by virtue of hls office, revenue whlch he was bound to account for and pay 
over, and by the very terma of the bond the sureties were liable therefor. 
As was said In Warren Co. v. Ward, 21 Iowa, 84, the offlcer was perhaps not 
bound to take the money, but he dld, aceepting it as collector, and he ls there- 
fore bound for It as money recelved by virtue of hls office." 

A tax collector and his sureties are liable for penaltiea collected, 
and no question as to the legality of collecting the penaltiea eau be 
made either by the collector or his sureties. Wilson t. State, 1 Lea, 
317. It has been repeatedly held that a collector and his sureties on 
his officiai bond are liable for taxes collected on a void assessment, 
and so it js no défense to the collector and his sureties that the law im- 
posing the particular tax collected is unconstitutional. So held in 
regard to the dog tax, the statute imposing which was afterwards de- 
clared unconstitutional. Chandler v. State, Id. 296. 

Upon the question how far the acts of an offlcer are to be regarded 
as officiai, and to which the liability of the surety on his officiai bond 
extends, the ruling in the foregoing cases is strongly supported by 
analogy in décisions in respect of the liability of offleers in the exécu- 
tion of court process. In Lammon v. Feusier, 111 IL S. 17, 4 Sup. Ot 
286, the marshal, having in his hand a writ of attachment on mesne 
process against property of Feusier, levied upon the goods of plaintiff 
in the action, who was a Etranger to, and not named in, the process of 
attachment. The défense was that, as the writ commanded seizure 
of the property of the person named, the sheriff, in taking the prop- 
erty of a stranger, was not acting in the line of duty, and the sureties 
were not liable. The court, however, said that taking property of a 
person not named in the writ, or property exempt from attachment, 
was a breach of officiai duty, equally with the neglect to take attach- 
able property of the person actually named. There has, it is true, 
been much différence of opinion in the courts of the several states upon 
this question, but, as pointed out in Lammon v. Feusier, the great 
prépondérance of authority is in favor of the proposition that such act 
is officiai, and renders the sureties liable. In that case the suprême 
court of the United States expressly approved State v. Jenninga, 
4 Ohio St. 423, and City of Lowell v. Parker, 10 Metc. (Mass.) 309. In 
State v. Jennings the court said : 

"The reason for this ls that the trespass ls not the act of a mère lndividual, 
but ls perpetrated colore offlcii. If an offlcer, under color of a fl. fa., seizes 
property of the debtor that ls exempt from exécution, no one, I imagine, would 
deny that he had thereby broken the condition bf hls bond." 

And the court further said: 

"True, it may sometimes be more difflcult to ascertain the ownershlp of the 
goods than to know whether a particular pièce of property is exempt from 
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exécution; but thls is not always the case, and, If lt were, It would not Justify 
us in restricting to litigants the indemnity afforded by the officiai bond, thus 
leaving the rest of the communlty with no other indemnity against officiai mis- 
conduct than the responsibllity of the offlcer might furnish." 

In City of Lowell v. Parker, a constable, being authorized by statute 
to serve only writs of attachaient in which the damages were laid 
at no more than $70, took property upon a writ in which the damages 
were laid at a much greater sum. The argument was that the con- 
stable had no more authority to make the seizure than if he had acted 
without any writ whatever, but the court overruled this objection, and 
saïd : 

"He was an officer, had authority to attach goods on mesne process on a 
suitable writ, professed to hâve such process, and thereupon took tlie plain- 
riff's goods; that is, the goods of Bean, for whose use and benefit this action 
is brought, and who therefore may be called the plaintiff. He therefore took 
the goods colore officii, and, though he had no sufflcient warrant for taking 
them, yet he is responsible to third persons, because such taking was a breach 
of his officiai duty." 

Eule 53, then, regarded as having the effect of a duly-enacted law, 
would be merely directory as to the time when the officiai should or 
should not receive payments of a sum which was being paid, and which 
he was receiving by virtue of law independently of rule 53 ; and the 
rule would not, under any just interprétation, affect the surety's lia- 
bility on the bond. 

Judge Severens, who presided at the trial, stated his view of the 
question as follows: 

"Payment of the price by the entry man is part of the transaction whereby 
he is to acquire title to the land. Rules prescribed by the department to the 
local land offices are for convenience in the transaction of business. Such is 
a rule requiring payment before action on proofs by those offleers,— a rule 
desigued to prevent vain proceedlngs there resulting from a subséquent fail- 
ure to pay the purchase price. The money may properly be paid at any time 
while the proceedings for the purpose are in fleri, unless some statute or rule 
prohibits it, and none such has been shown to me. I hâve no doubt that If the 
money were not paid at the time of the application, but, upon notification frôm 
the land office that the proofs were held sufflcient, it should then be paid, 
the proceeding would be perfectly valid, and the purchaser would hâve the 
right to a title. It is a matter of order only. The receiver is the agent of the 
government to make the sale. If an intending purchaser of land should, with 
his proposition to buy, pay the price asked by the owner to the agent of the 
latter appointed to make the sale, the agent would be accountable to his prin- 
cipal for the money, as between them. If the transaction should fail,— as, 
for instance, on account of defect in the owner"s title,— -the principal would be 
bound to make restitution. The agent would not be liable to the purchaser. 
It was known that he was acting as agent. He was not selling his own land, 
nor dealing with a matter of Personal concern to himself. There are very 
eogent reasons for applying this rule of agency to such circumstances as thèse. 
My conclusion, therefore, is that, at whatever stage of the proceedings the 
money is paid by the appllcant to the receiver upon his intended purchase, the 
receiver is bound to render an account thereof to the department. It is not 
his money. He does not reeeive it as the agent of the applicant He has no 
such dual status. If the money was properly payable at the time of the ap- 
plication, it would make no différence whether the government exacted pay- 
ment then, or was willing to waive payment until the proceeding should 
rlpen." 

With this we fully agrée. As was pointed out by the learned cir- 
cuit judge, the rule of the department does not in terms prohibit pay- 
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ment at any time, and it is only by implication that such a resuit m 
insisted upon. 

We may now return to consider for a moment the real charac- 
ter and effect of rule 53 promulgated by an executive départaient of 
the gênerai government, and we are very clear that rule 53 was an 
administrative régulation or order intended to prescribe suitable busi- 
ness methods of doing the work required of offlcers in the department. 
In its effect it raises a question of discipline and procédure between 
the head of the department and the subordinate offlcers or agents, and, 
while disobedience of the régulation might furnish sufficient and just 
ground for discharging an employé, it was not compétent by such 
régulation as this to enlarge or restrict the rights or obligations grow- 
ing out of the exécution of the bond in question as determined by law. 
The department itself is a mère créature and administrative instru- 
ment under laws duly enacted by congress, and would be without 
power by such régulation to change the liability of the sureties or 
the rights of the government on a bond like this, executed for the pur- 
pose of securing the faithful discharge of trusts imposed by law, and 
not by this or similar régulations. Officiai bonds like that hère in- 
volved are required for the purpose of protecting the public having 
business relations with the government through offlcers and agents, 
and also for the purpose of securing the government against fraud 
and insolvency on the part of its agents intrusted with collecting and 
accounting for public revenue; and if it be once conceded that the obli- 
gation of such bonds may be changea, and sureties thereby released, 
by mère department régulations, it is obvious enough that there would 
be a complète practical failure in the purpose for which such bonds 
are required and executed, as thèse department régulations would, 
in the nature of the case, vary to meet the differing views of heads of 
departments coming in and going out with changes of administration. 
In Quinn v. Ohapman, 111 U. S. 445, 4 Sup. Ot. 508, it appeared that 
there was a rule in the land office forbidding the filing of a declaratory 
statement based upon a pre-emption right subséquent to the com- 
mencement of a contest between other parties for the same land, but 
the court held that the existence of such rule was no valid ground for 
rejecting a claim which was otherwise legally or equitably good un- 
der the gênerai, laws of congress. So in Westervelt V. Mohrenstecher, 
22 C. C. A. 93, 76 Fed. 119, the action was upon the bond of the cashier 
of a national bank. The national bank act expressly provided that 
the cashier of' a national bank should hold his office subject to the 
pleasure of the board of directors. The bank, by a by-law, provided, 
however, that the cashier should hold his office for one year, and 
should be elected annually; and the défense made by the sureties on 
the bond was that the default did not occur during the year for which 
they were sureties on the bond of the cashier, and that they were 
liable on the bond for the term of one year only. This contention was 
overruled, and it was adjudged that the by-laws were nugatory, being 
in conflict with the laws of consress on that subject, and that it waa 
not compétent by a by-law to modify or change the law of congress; 
that under the law of congress a cashier was appointed and held office 
subject to removal by the board of directors, and that the term of his 
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office continued from the time of his appointment until removal and 
another appointment in accordance with the acts of congress, and the 
sureties were liable for the entire term. In 20 Op. Atty. Gen. 24, the 
liability of disbursing agents for public moneys deposited in bank 
was considered by Judge Tait, then solicitor gênerai. One Hay had 
been appointed by the secretary of the interior disbursing agent. He 
was a member and secretary of the board of town-site trustées of 
Oklahoma territory. The act of congress had expressly provided that 
the secretary of the interior should provide régulations for the proper 
exécution of the trust ; and among the régulations made by the secre- 
tary was one which undertook to define the duties of the disbursing 
agent, and, among other things, provided that he should "deposit ail 
the sums received by him at least once a week, and, when practicable, 
daily, in some bank designated by the board," and should "pay the 
same out only on his checks countersigned by the chairman of the 
board of which he is secretary, which checks, after they are honored, 
shall be filed with his account as vouchers." The town-site board des- 
ignated the Commercial Bank of Norman and the Commercial Bank 
of Guthrie as banks of deposit for the disbursing agent. Sums of 
money were on deposit in each at the time of their failure, and the 
question was whether Hay and his sureties on his officiai bond were 
liable for any loss arising from the failure of thèse banka Discuss- 
ing this question, the solicitor gênerai said: 

"A prelimlnary objection Is made to his liability for the loss of a part of 
the sums on the ground that lt was collected from assessments made and never 
in the treasury. It was, however, money properly paid into his hands as a 
spécial disbursing agent, and was public money while there, because the 
United States was responsible for its proper disposition, whatever that might 
ultimately be. His bond expressly bound hlm to account for ail public moneys 
coming into his hands. The main question is whether the désignation of the 
banks by the board of trustées as places of deposit relieved Hay from the 
loss. Thls must be answered In the négative. Hay was a disbursing officer 
of the United States, and was forbidden by sections 3639, 3620, Rev. St., to 
deposit the public money in his possession in any other place than with as- 
sistant treasurers of the United States, or in some place designated as a de- 
pository by the secretary of the treasury. The régulation of the secretary of 
the interior provided for the désignation by the town-site board of a bank 
for the deposit of moneys in the hands of their secretary and disbursing agent 
must be construed in the light of the foregoing sections. The power of désig- 
nation by the board is limited, therefore, to banks which are lawful depos- 
itories of public moneys wlthin the statute. It is not claimed that either the 
Norman bank or the Guthrie bank was such a depository. The resuit is that 
Hay is not exonerated from liability on his bond arising from the failure of 
thèse banks." 

And the view thus expressed was approved by the attomey gênerai. 
Tn U. S. v. Symonds, 120 U. S. 49, 7 Sup. Ct. 412, Mr. Justice Harlan, 
speaking for the court, said: 

"The authority of the secretary to Issue orders, régulations, and Instructions, 
with the approval of the président, in référence to matters connected with the 
naval establishment, is subject to the condition, necessarlly implied, that they 
must be consistent with the statutes which hâve been enacted by congress in 
référence to the navy. He may, with the approval of the président, establish 
régulations in exécution of, or supplementary to, but not in conflict with, the 
statutes deflning his powers or conferring rights upon others. The contrary 
has never been held by this court. What we now say Is entirely consistent 
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with Gratiot v. U. S., 4 How. 80*- and Ex parte Reed, 100 U. 8. 13, upon which 
the government relies. Referring in the first case to certain army régulations, 
and in the other to certain navy régulations, winch had been approved by 
congress, the court observed that they had the force of law. See, also, Smith 
v. Whitney, 116 U. S. 181, 6 Sup. Ct. 570. In neither case, however, was it 
held that such régulations, when in conflict with the acts of congress, could 
be upheld." 

See, also, U. S. v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764. 

It is very true that thèse régulations duly promulgated by the dé- 
partaient hâve the force of law, in a liniited and just sensé, especially 
when authorized or approved by congress. It is to be borne in mindj 
however, in considering the effect of such orders, that the power, au- 
thority, and purpose of the particular departments are well defined by 
the législation of congress, and the départaient is organized for the 
purpose of giving practical effect in détail to such législation, and for 
that purpose the department is vested with power to make ail need- 
ful rules and régulations within the limits of the authority and pur- 
pose thus manifested by congress. In what was thus said it is iin- 
plied that the gênerai laws of congress with respect to the rights of 
the public in dealing with thèse officiai agencies, as well as the obliga- 
tions arising out of the exécution of thèse bonds, and the rights of the 
government thereunder, cannot be changed by mère department régu- 
lation. The récognition of such power and of such effect in a depart- 
ment order would, for reasons just indicated, as well as others, be 
dangerous to the government. There is no claim or suggestion, and, 
indeed, could not be, upon the record, that the sureties at any time had 
any knowledge of rule 53, or that anything was done or omitted to be 
done by them ùpon the faith of said rule. There is therefore no 
équitable feature in the position of the sureties by reason of which 
they should be favored by any nice or doubtful interprétation. Upon 
what has thus been said, and without further élaboration, it is suffi- 
cient to announce that the judgment of the circuit court was, in our 
opinion, clearly correct, and the same is affirmed. 



SHELP et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. June 7, 1897.) 

No. 346. 

1. Indtctmbnt — Negativing Exceptions. 

In an indictment for a statutory offense, it is only necessavy to négative 
an exception in the statute when that exception is such as to render the néga- 
tive of it an essential part of the définition of the offense. 
3. Same— Sblling Intoxicating Liquoks in Alaska. 

In an indictment for selling liquor to Alaska Indians, contrary to the act 
forbiddlng tho "importation, manufacture, and sale of intoxicating liquors" 
in Alaska, "except for médicinal, mechanical, and scientific jpurposes" (28 
Stat. 28, § 14), it is not neeessary to négative the exception mentioned in the 
statute. 
8. Crimtnai, Law— -Accused's Right to List of Witnessks. 

On an indictment for selling intoxicating liquors in Alaska, the accused 
has the right to hâve indorsed on the Indictment only the names of the wit- 
nesses examined before the grand jury; this being the provision of the 
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Oregon statute made applicable by the act of congress. Rev. St. U. S. 
| 103S, requiring a llst of ail the wltnesses to be furnlshed before the trial, 
applies only to trials for capital crimes. 

4. SAME— MrsCONDXJCT OF COUNSEL — Review on Error. 

Improper remarks of the prosecuting attorney In his address to the jury 
cannot be considered on error, where no objection was made thereto at the 
trial, and no exception taken. 

5. Same — Crkdibility of Witnesses — Instructions. 

No witness is to be discredited merely because of hls race or color; and, 
where counsel hare asserted that eomparatively little crédit is to be attached 
to the évidence of ignorant and semibarbarous Indian witnesses, there is no 
error in the court's saying that both wbite men and Indians lie, and that the 
évidence of both is entitled to the same crédit, and such credibility is to 
be determined by the same rules of law, when this is coupled with a correct 
statement of the jury's right to consider the intelligence, appearance, appar- 
ent candor, opportunities of knowledge, etc., of each witness. 

6. Same— Misleadino Instructions — Exceptions. 

If counsel are of opinion that any part of the charge requires the jury to 
consider outside niatters not proved at the trial, it is their duty to call the 
attention of the trial court to the spécifie language complained of, so that a 
correction or explanation may be made. A gênerai exception to the charge 
Is insufflcient to raise the point before an appellate court. 

7. Same — Arraignment and Plea— Failuke of Record to Show Plea. 

Until défendant bas pleaded to the indictment, there is no Issue to be sub- 
mitted to the jury, and an omission to plead is fatal to the judgment in cases 
of misdemeanor, as well as infamous crimes. 

8. Same— Review on Error— Inference as to Entertng Plea. 

Where the record fails to show that any plea to the indictment was en- 
tered, the mère statement In the bill of exceptions that "the issue joined in 
the above stated case * * * came on to be tried," and the "jury was im- 
paneled and sworn to try the issues between the said parties," does not 
authorize the appellate court to infer that a plea was in fact entered, but 
that the clerk failed to note it in the record. 

In Error to the District Court of the United States for the Dis- 
trict of Alaska. 

This was an indictment against Archie Shelp and George Cleve- 
land for unlawfully selling liquor to Indians in Alaska. The de- 
fendants, having been convicted in the trial court, sued out this writ 
of error. 

Lorenzo S. B. Sawyer, for plaintiffs in error. 

Burton E. Bennett, TJ. S. Atty., and Samuel Knight, Asst. U. S. 

Atty. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This appeal is taken frûm a judg- 
ment of the district court of Alaska upon the conviction of the plain- 
tiffs in error (hereafter designated as "défendants") of the crime of 
unlawfully selling intoxicating liquor. There are several assign- 
ments of error urged by counsel as being sufficient to justify a re- 
versai of the judgment. 

1. It is claimed by the défendants that the indictment is fatally 
defective because it does not négative the exceptions conta ined in 
the statute. The language of the indictment, in so far as it relates 
to this objection, is that the défendants "did unlawfully and will- 
fully sel! to Alaska Indians * * * an intoxicating liquor called 
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'whisky,' * * • without having first complied with. the law con- 
cerning the sale of intoxicating liquors in the district of Alaska." 

Section 14 of "An act providing a civil government for Alaska," 
under the provisions of which the défendants were indicted and con- 
victed, reads as follows: 

"That the provisions of chapter three, title twenty-three, of the Revised 
Statutes of the United States, relating to the unorganized territory of Alaska, 
shall remain in full force, except as herein specially otherwise provided; and 
the importation, manufacture, and sale of intoxicatips: liquors in said district 
except for médicinal, mechanical and scientiflc purpoâes is hereby prohibited, 
under the penalties which are provided in section nmeteen hundred and fifty- 
flve of the Revised Statutes for the wrongful importation of distilled spirits. 
And the président of the United States shall make such régulations as are 
necessary to carry out the provisions of this section." 23 Stat 28; Rev. St. 
§ 1955. 

In U. S. v. Nelson, 29 Fed. 202, 209, and in the same case on writ 
of error to the circuit court of Oregon, 30 Fed. 112, 115, a similar 
indictment, which did not négative the exceptions in the statute, was 
held to be sufficient. 

The exception stated in the statute does not either deflne or qualify 
the offense created by the statute. The offense designated in the stat- 
ute is the sale of intoxicating liquors in Alaska. This can be prop- 
erly stated without any référence to the exception. There is nothing 
in the exception that enters into the offense condemned by the stat- 
ute. The exception is purely a matter of défense, which, if relied 
upon, could readily hâve been proven by the défendants. A careful 
examination of the authorities will show that it is only necessary 
in an indictment for a statutory offense to négative an exception to 
the statute when that exception is such as to render the négative 
of it an essential part of the définition or description of the offense 
chargea. It is the nature of the exception, and not its locality, that 
détermines the question whether it should be stated in the indict- 
ment or not. State v. Ah Chew, 16 Nev. 50, 54, and authorities 
there cited; U. S. v. Cook, 36 Fed. 896; IJ. S. v. Cook, 17 Wall. 168, 
173; State v. Van Vliet (Iowa) 61 N. W. 241; Bell v. State (Ala.) 
15 South. 557. The court did not err in refusing the motion in arrest 
of judgment. 

2. It is contended that the court erred in allowing certain wit- 
nesses to testify on behalf of the government whose names were not 
indorsed upon the indictment, for the reason that no list eontaining 
the names of such witnesses was furnished to the défendants or their 
counsel. The statute of Oregon, the provisions of Which are ap- 
plicable to cases tried in the district court of Alaska, only requires 
that "the names of the witnesses examined before the grand jury 
must be inserted at the foot of the indictment or endorsed thereon." 
Gen. Laws Or. 1843-1872, p. 348, § 61. This statute was fully com- 
plied with. The statute of the "United States nro vides that, when a 
party is indicted for treason, a copy of the indictment and a list of 
the jury and of the witnesses to be procured at the 'trial, stating the 
place of abode of each juror and witness, shall be furnished to such 
persoh three days before the trial. In other capital cases the list 
must be furnished two days before the trial. Rev. St. § 1033. This 
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etatute has no application to this case. There is no statute which 
requires a list of the witnesses to be furnished to a person indicted 
for a misdemeanor. If the indictment is not for a capital offense, 
the défendant is not entitled, as a matter of right, to a list of wit- 
nesses or jurors. U. S. v. Wood, 3 Wash. C. C. 440, Fed. Cas. No. 
16,756; U. S. v. Williams, 1 Cranch, C. 0. 178, Fed. Cas. No. 16,709; 
U. S. v. Van Duzee, 140 U. S. 169, 173, 11 Sup. Ct. 758, and author- 
ities there cited. 

3. It is claimed that there was such misconduct on the part of the 
United States attorney as to entitle défendants to hâve the judgment 
reversed. In his argument to the jury he said: 

"That 'the resuit of the acte with which the défendants were chargea was 
that a murder had been committed, and that the Indian who had committed 
the murder was in the penltentiary at San Quentin for such crime,' although 
no évidence whatever had been Introduced of any murder having been com- 
mitted; and further stated to the jury that 'the défendants went to the Indian 
village of Hoona, and sold whisky there,' although the défendants were not 
charged in said indictment with selling liquor at Hoona, and although there 
was no évidence that défendants had stopped at Hoona or sold liquor there." 

And, further, he said: 

" 'If thèse défendants were the good and innocent men that they try to make 
themselves out, why did they not bring witnesses to testify to their good char- 
acter?' although their character had not been put in issue." 

It is a sufficient answer to this claim to state that no objection 
was made to the remarks of counsel at the .trial, and no exception 
taken thereto. If the statement of counsel was improper, exception 
thereto ought to hâve been promptly taken. The question whether 
the remarks of counsel were improper cannot be considered by this 
court in a case where the point was not raised or exception taken 
until after the trial. It is undoubtedly within the power of the trial 
court, with or without objection, to promptly interfère when counsel 
attempt to influence the jury by a référence to facts not in évidence, 
or makes any appeal to préjudice the jury dehors the record, or com- 
ments upon the character of the défendant when his character has 
not been put in issue. But the rule is well settled that improper re- 
marks of counsel not made the subject of an exception will not be 
considered on appeal. State v. Regan, 8 Wash. 506, 511, 36 Pac. 
472; State v. Foster, 115 Mo. 451, 22 S. W. 468; State v. Howard, 
118 Mo. 127, 146, 24 S. W. 41; Hill v. State, 42 Neb. 505, 528, 60 
N. W. 916; State v. Sorter, 52 Kan. 531, 34 Pac. 1036; Corn. v. 
Weber, 167 Pa. St. 153, 162, 31 Atl. 481; Staté v. Hilsabeck (Mo. 
Sup.) 34 S. W. 39; Harvey v. State (Tex. Cr. App.) 34 S. W. 623, 
625; Campbell v. People, 109 111. 566, 577. 

4. It is assigned as error that the évidence was insufticient to jus- 
tify the verdict of the jury. This point was not urged by any argu- 
ment, and is utterly devoid of merit. There was positive testimcny 
as to the commission of the crime by défendants, which, if believed 
by the jury to be true, certainly justified the verdict, as will more 
fully appear hereafter. 

5. The next error assigned is that the court erred in its charge to 
the jury. In order to fully understand the parts of the charge objcct- 
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ed to, it is essential to stàte briefly the gênerai character of the testi- 
mony at the trial 

One Indian witness, on behalf of the government, testified as fol- 
lows: 

"My name is Dennls. I live at Chilkoot. * * * I know thèse défendants, 
* * * Their boat was anchored ofl: the shore. The younger man (mean'mg 
the défendant Cleveland) waved his hat to me; picked up a keg; then drank out 
of a tin cup. When I came to their boat, they gave me whisky to drink, and 
told me to tell the other people at the village that they had plenty of whisky. 
I went and told at the village, and 12 of us came down in a canoë, and got 
whisky from the white men. I got two bottles and paid four ($4) for it." 

Several other Indians testified substantially to the same effect. 

The défendants testified that they resided at Douglas; that on the 
12th of August, 1894, they started on a prospecting expédition in a 
sloop ; that they went to Bear Greek, on Douglas Island; that they 
left there, and arrived at Funter Bay y on Admiralty Island, August 
16th, and left on the 17th, and arrived at Bartlett Bay on the 18th; 
left there on the 19th, and arrived at Hoona Sound on the 20th; and 
stayed there, prospecting around the sound, for 8 or 10 days. 

The défendant Shelp, in the course of his testimony, said: 

"I was never at Chilkoot in my life. I never saw, to my knowledge, any of 
the Indians who testified in this case. We had no whisky on board of ouc 
sloop; neither sold nor gave away any whisky to Indians." 

It is also necessary to consider what was said by défendants' coun- 
sel in the argument to the jury, for it is évident that some of the sen- 
tences objected to in the charge were given by the court in reply 
thereto. In discussing the weight to be given to the évidence by the 
jury, one of the défendants' attorneys said : 

"That the évidence of ignorant, half-civilized barbarians, whose moral and re- 
ligious sensé was not developed, and who did not understand and appreciate the 
bindlng force of an oath as understood by Christian people, and who had little 
or no appréciation of our religious ideas, from which the oath gets its binding 
force and efflcacy, and who had no appréciation of the enormity of perjury,— 
that the évidence of such wltnesses was not entitled to as much crédit as the 
évidence of a witness whose moral ideas were more fully developed, and who 
understood the binding nature of an oath, and the pains and penalties of per- 
jury." 

The court, after referring to the remarks of counsel, chargea the 
jury as follows : 

(1) "It is a fact that Indians lie, and it is also a fact that white men lie, and 
some of the most civilized and cultured men are among the greatest liars. The 
évidence of Indian wltnesses is entitled to as much crédit and weight as the 
évidence of white men, and such credibility and weight are detemimcd by the 
same rules of law. (2) In weighing the évidence of wltnesses, you hâve the 
right to consider their intelligence, their appearance upon the wiuiess stand, 
their apparent candor and fairness in giving their testimony, or the want of such 
candor or fairness, their interest, if any, in the resuit of this trial, their oppor- 
tunités of seeing and knowing the matters concerning which they testify, the 
probable or improbable nature of the story they tell; and from thèse things, 
together with ail the facts and circumstances surrounding the ease, as diselosed 
by the testimony, détermine where the truth of this matter lies. (3) You hâve 
the right to use your own knowledge of this country, the habits and disposition 
of the Indians, and your knowledge and observation of the fact that whisky ped- 
dlers croise about this coast, going from one Indian village to another, selling 
vile whisky to the natives. (4) There is no évidence that thèse défendants located 
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a claim or drove a stake, and It îs for you to détermine from the évidence 
whether they were out prospecting with pick and pan and shovel, as honest 
miners, with a view of locating claims, or whether they were out with a keg 
of whisky and a tin cup, prospecting for the aboriginal native." 

— To which charge of the court "the défendant then and there ex- 
cepted, on the ground that the same is not the law, is misleading, tend- 
ing to confuse the jury, and distract their attention from the évi- 
dence." 

The portion marked "(1)" cannot be said to hâve misled the jurors. 
It was évident from the testimony that either the défendants or the 
Indians had lied, and it was not error for the court to call the atten- 
tion of the jury to that fact, and point out what the jurors were en- 
titled to consider in determining the truth. The statement that "the 
évidence of Indian witnesses is entitled to as much crédit and weight 
aa white men's" must be construed with référence to the other por- 
tions of the charge. No witness is to be discredited simply on account 
of his race or color. Every witness, whether white, dark, black, or 
yellow, unless otherwise disqualified by statute, is compétent to testi- 
fy. It may be that an Indian whose religious ideas hâve not been 
as fully developed as some white men's may hâve as keen a perception 
of the facts which transpired in his présence, and be as able to satisfy 
a jury of the truth of his statement, as any white man could be; and 
this may be true notwithstanding the fact that the white man might 
be able to express his ideas or knowledge of the principlea of the 
Christian religion, or the nature of an oath, better than the Indian. 
Suppose an objection should be made to the competency of a witness 
who is a religious enthusiast that he thinks too much of God and too 
little of human nature, or to an Indian that he thinks too much of 
human nature and too little of God, to be considered worthy of belief ; 
should either be considered as well founded? Certainly not The 
truth is that, in law, both classes stand upon the same plane. The 
weight and credibility of every witness is to be detennined in the 
manner set forth in the clause marked "(2)," which contains a clear 
and correct statement as to the duty of jurors in weighing the testi- 
mony of the witnesses, whether they be white men or Indians. In 
the light of the testimony in this case, it cannot be said that there 
was any error in the portion of the instruction marked "(4)." There 
is no évidence in the record to the effect that either of the défendants 
ever "located a claim or drove a stake." A judge has the right, and 
it sometimes becomes his duty, to state the facts. Is the judgment 
in any case to be reversed because, in that connection, he states the 
truth? The only debatable question as to the correctness of the en- 
tire charge is with référence to the language used in the part marked 
"(3)." The court had previously, in part "(2)," correctly charged the 
jury to consider certain things, "together with ail the facts and cir- 
cumstances, as disclosed by the testimony." The issue as to the guilt 
or innocence of the défendante was to be detennined from the évidence 
given at the trial, without any référence to outside matters. What- 
ever the défendants did in their trip along the coast the jury had the 
right to consider. It mattered not what others may hâve done in 
cruising around the coast; the question, and the sole question, in- 
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volved in this case, was whether the défendants nad sold liquor to an 
Indian. The fact that otlier people were in the habit of selling liquor 
to the Indians would be inimaterial and wholly irrelevant. But, if 
défendants' counsel were of the opinion that the language used in 
clause "(3)" wa« susceptible of such a construction as to make it the 
duty of the jury to comùder such outside matters (irrespective of the 
évidence given at the trial), it was their duty to hâve specifically 
called the attention of the court to that fact, so that the meaning of 
the language used could hâve been amended or explained eo as to 
deprive it of such meaning, or a proper instruction might hâve been 
prepared by counsel, with the request that it be given to the jury. 
It is the duty of counsel to call the attention of the court specifically 
to the précise point, phrase, or sentence which is claimed to be erro- 
neous, so as to give the court an opportunity, before the jury retires, 
to correct it. A gênerai exception to a whole charge is insufficient. 

The rule is well settled that an exception to an entire charge of a 
court, or to a séries of propositions contained therein, cannot be sus- 
tained if any portion thus excepted to is sound. This rule is estab- 
lished in nearly every state of the Union, and in ail of the national 
courts, and applies to both civil and criminal cases. Harvey v. Tyler, 
2 Wall. 338; Lincoln v. Claflin, 7 Wall. 132, 139; Beaver v. Taylor, 
93 U. S. 46, 54; Cooper V. Sehlesinger, 111 U. S. 148, 151, 4 Sup. Ct 
360; RailwayOo. v. Jurey, 111 U. S. 585, 596, 4 Sup. Ct. 566; Insur- 
ance Co. v. Union Trust Co., 112 U. S. 250, 261, 5 Sup. Ct. 119 ; Burton 
v. Ferry Co., 114 U. S. 474, 5 Sup. Ct. 960; Block v. Darling, 140 U. S. 
235, 238, 11 Sup. Ct. 832; Bogk v. Gassert, 149 U. S. 17, 26, 13 Sup. 
Ct. 738; Allis v. U. S., 155 U. S. 117, 122, 15 Sup. CL 36; Jones v. 
Railroad Co., 157 U. S. 682, 15 Sup. Ct 719; Newport News & M. 
V. Co. v. Pace, 158 U. S. 36, 15 Sup. Ct. 743; Thiede v. Utah Ter., 
159 U. S. 511, 521, 16 Sup. Ct. 62; Bonner v. State(Ala.) 18 South. 227; 
People v. Hart (Utah) 37 Pac. 330; Woods v. Berry, 7 Mont. 196, 
204, 14 Pac. 758; State v, Mason (Mont.) 45 Pac. 557; Curry v. Por- 
ter, 125 Mass. 94; Yates v. Bachley, 33 Wis. 185; Hopkins Manuf'g 
Go. v. Aurora F. & M. Ins. Oo., 48 Mich. 148, 11 N. W. 846; Walsh 
v. Kelly, 40 N. Y. 556. In Harvey v. Tyler the court said that jus- 
tice itself and fairness to the trial court "require that the attention 
of that court shall be specifically called to the précise point to whicli 
exception is taken, that it may hâve an opportunity to reconsider the 
matter, and remove the ground of exception." In Beaver v. Taylor 
the court said: "If the entire charge of the court is excepted to, 
or a séries of propositions contained in it is excepted to in gross, 
and any portion thus excepted to is sound, the exception cannot be 
sustained." 

6. The record shows that George Cleveland, one of the défendants, 
waived arraignment, and entered his plea of "not guilty" to the in- 
dictment. It does not affirmatively show that Archie Shelp, the oth- 
er défendant, was ever formally arraigned, or that any plea was ever 
entered by him to the indictment. The record is silent upon that 
question. No objection was ever made in the court below, either dur- 
ing the trial, or upon the motion in arrest of judgment, or upon the 
motion for a new trial, or in the bill of exceptions, nor is it assigned 
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as error upon the appeal to this court that défendant Shelp was put 
upon his trial without any plea being entered to the indictment. It 
is therefore claimed by the United States that the question ought to 
be considered as having been waived by the défendant. It is, how- 
ever, admitted that this court can, in a proper case, "notice a plain 
error not assigned"; that a writ of error addresses itself to the rec- 
ord; and that, if the record itself discloses the ground upon which 
a reversai is sought, there is no necessity for a bill of exception»; 
If the f ailure to plead is a mère matter of form, and not of substance, 
the judgment should not be reversed. Eev. St. U. S. § 1025. The 
authorities, however, are to the effect that, while the arraignment 
may be waived, the plea is absolutely essential. In capital or other 
infamous crimes, an arraignment and plea has always been regarded 
as matter of substance, and must be amrmatively shown by the rec- 
ord. Crain v. U. S., 162 U. S. 625, 16 Sup. Ot. 952. Until the de- 
fendant has pleaded to the indictment, there is no issue to be sub- 
mitted to the jury, and the omission to plead is fatal to the judg- 
ment, even after verdict. This rule applies as well to cases of mis- 
demeanor as to cases of felony. Douglass v. State, 3 Wis. 820; Ayles- 
worth v. People, 65 111. 301; State v. Williams, 117 Mo. 379, 22 S. 
W. 1104; State v. Hubbell, 55 Mo. App. 262; McFarland v. State, 
18 Tex. App. 313; Roe v. State, 19 Tex. App. 90; Bowen v. State, 108 
Ind. 411, 9 N. E. 378; State v. Cunningham, 94 N. O. 824; 1 Bish. New 
Or. Proc. §§ 733, 1354, and authorities there cited. 

The bill of exceptions shows "that the issue joined in the above- 
stated case between the said parties came on to be tried before the 
said judge and the jury whieh was duly impaneled and sworn to 
try the issues between the said parties." From this statement in the 
bill of exceptions it is argued by the government that this court 
should infer that a plea of not guilty was in fact entered, and that 
the clerk failed to note that fact in the record. We cannot, in the 
light of the authorities, draw any such inference. In Crain v. U. S., 
the court, upon tbis question, said: 

"Untii the accused pleads to the indictment, and thereby indicates the issur 
submitted by him for trial, there is nothing for the jury to try, and the faes 
that the défendant did so plead should not be left to be inferred from a gên- 
erai récital in some order that the jury was sworn 'to try the issues joined.' " 

In Bowen v. State, the court said: 

"TJnder the décisions of this court, it can no longer be regarded as a subject 
of controversy that, where the record in a criminal cause fails to disclose 
affirmatively that a plea to the indictment was entered, either by or for the 
défendant, such record on lts face shows a mistrial, and that the proceeding 
was consequently erroneous." 

If the défendant stands mute, and refuses to plead, the court is 
authorized to enter his plea of not guilty. Rev. St. U. S. § 1032. 
But a trial without the entry of any plea by or on behalf of the 
défendant is invalid. 

It follows from the views above expressed that the judgment of 
the district court as to the défendant Cleveland must be, and is here- 
by, affirmed, and that the judgment against the défendant Shelp must 
be, and is hereby, reversed, and the cause remanded for a new trial. 
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In re TSU TSE MEH. 

(District Court, N. D. California. July 9, 1897.) 

No. 11,338. 

Déportation of Chinese— Commissioneb's Décision— Habeas Courus. 

A judgment of conviction and déportation of a Chinese person by a United 
States commissioner, who has obtained jurisdiction, is conclusive on the 
question of the right of such person to remalD in the United States, subject 
to appeal to the district judge of the district, as provided by section 13 of 
the act of September 13, 1888. That question cannot be reviewed ou 
habeas corpus, either on the same or additional évidence. 

This was a hearing upon returii to a writ of habeas corpus issued 
in behalf of Tsu Tse Mee, a Chinese person, under sentence of déporta- 
tion from this country. 

Wm. Hoff Cook, for petitioner. 

Bert Schlesinger, for the United States. 

DE HAVEN, District Judge. The return to the writ of habeas cor- 
pus issued herein shows that the said Tsu Tse Mee was at the date 
of the issuance and service of said writ restrained of his liberty, for 
the purpose of déportation from the United States, by virtue of a 
judgment of conviction and déportation made by the commissioner 
of the circnit court of the United States for the Western district of 
Texas on the 9th day of March, 1897, in a proceeding in which the 
said Tsu Tse Mee was chargea with having on the 16th day of Febru- 
ary, 1897, unlawfully entered, and since remained, in the United 
States, in violation of the acts of congress commonly known as 
the "Chinese Exclusion Acts." 

The judgment of déportation, as shown by its récitals, is based on 
the following facts, found by the commissioner: 

"First. That tha défendant, Ching Tsu Sing, allas Tsu Tse Mee, is guilty of 
having unlawfully entered the United States on the 16th day of February, 1S97, 
as chargea In bill of complaint. Second. That he is now, and was on the said 
date, a subject of the empire of China. Thlrd. That, belng unlawfully in the 
United States, he is not entitled to enter the United States, or to remain therein, 
having so entered." 

To this return the petitioner ftled an answer, and traverse, specif- 
ically denying ail the facts so found by the commissioner; and upon 
the hearing had before the spécial référée and examiner authorized to 
inquire into the facts, and report to this court his conclusion from the 
évidence presented to him, the petitioner offered to prove : 

"That Tsu Tse Mee never testifled on any hearing before any commissioner 
at El Paso as to how he was in the United States, and that, as a matter of 
fact, he came to the United States, San Francisco, about twelve years ago, and 
has been a résident of San Francisco until about the middle of January, 1897, 
and had been a merchant of San Francisco during that tlme, and that the firm 
of which he was a partner dissolved partnership about the time he left San 
Francisco, to wit, about the middle of January, 1897, when he went from San 
Francisco to El Paso, without going beyond the boundaries of the United 
States, for the purpose of making collections at El Paso and other places in 
the United States along his route connected with the business of the flrm. 
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which had, dissolved partnership; and that he is not a laborer, and, under ihe 
laws of the United States, te is not required to hâve any certiflcate for being 
allowed to remain hère." 

This offered évidence was rejected by the spécial référée and exam- 
iner, and the petitioner now claims that such ruling was erroneous, 
and that he was thereby deprived of his right to disprove the facts 
set forth in the return to the writ, and thus to show the illegality of 
his imprisonment. In passing upon the question thus presented, it is 
necegsary to consider the force and effect of the judgment of déporta- 
tion set out in the return, and whether such judgment or détermina- 
tion is subject to attack in this collatéral proceeding. 

The authority of a commissioner of the circuit court of the United 
States to hear and détermine a complaint charging a Chinese person 
with being unlawfully in the United States was given by section 13 
of the act of Septembêr 13, 1888 (25 Stat. 476), and is as follows: 

"That any Chinese person, or person of Chinese descent, found unlawfully 
in the United States or lts territories, may be arrested upon a warrant issued 
upon a complaint, under oath, flled by any party on behalf of the United 
States, by any justice, judge, or commissioner of any United States court, re- 
turnable before any justice, judge, or commissioner of a United States court 
or before any United States court, and when convicted, upon a hearing, and 
found and adjudged to be one not lawfully entitled to be or remain in the 
United States, such person shall be removed from the United States to the 
country whence he came. But any such Chinese person convicted before a 
commissioner of a United States court may, within ten days from such con- 
viction, appeal to the judge of the district court for the district. A certifled 
copy of the judgment shall be the process upon which said removal shall be 
made, and may be executed by the marshal of the district or any officer having 
authority of a marshal, under the provisions of this section." 

This provision in the law of Septembêr 13, 1888, is still in force. 
U. S. v. Wong Dep Ken, 57 Fed. 203. 

It seems to me too clear to admit of any doubt that in a proceeding 
commenced against a Chinese person before a commissioner of a Unit- 
ed States court, in the manner authorized by that section, after juris- 
diction of the person chargea has been obtained, and hearing had, a 
judgment by such commissioner of conviction and déportation is final 
and conclusive upon the question of the right of such person to re- 
main in the United States, subject only to review on appeal by the dis- 
trict court of the district, as provided by that section. Such judgment 
is not, in a collatéral proceeding, subject to review by any other court 
upon the same or upon other and additional évidence. The law must 
leave the final décision of every controversy somewhere, and, when a 
judgment or décision has been made in any case by the tribunal or 
officer duly appointed by law to hear and détermine such case, no 
other court is authorized to re-examine or controvert the sufflciency of 
the évidence upon which such court or officer acted, or to retry such 
case upon its merits, unless specially authorized by law so to do. 
Yet this is precisely what the petitioner asks the court to do in this 
proceeding, — to hear évidence in relation to the right of Tsu Tse Mee 
to remain in the United States, and, in view of such évidence, to dé- 
termine the question as to his right to remain as an original question, 
and as if it had not been already fully determined by the commis- 
sioner of the circuit court of the United States for the Western dis- 
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trict of Texas by the judgment of déportation set ont in the return 
to the writ of habeas corpus issued herein. I feel satisfied that the 
court is not authorized in this proceeding to retry the same questions 
of fact determined by that judgment, and it follows therefrom that 
the spécial référée and examiner was justifled in refusing to reçoive 
the évidence embraced in the petitioner's offer. 

This conclusion is fully sustained by the cases of In re Léo Hem 
Bow, 47 Fed. 302, and U. S. v. Don On, 49 Fed. 569, and is also sup- 
ported by the gênerai principle governing courts in proceedings under 
the writ of habeas corpus, that such writ cannot be used as a substi- 
tute for a writ of error for the purpose of reviewing alleged errors 
eithér of fact or of law, and which might, upon an appeal, be found to 
hâve entered into the judgment imposing the imprisonment or re- 
straint complained of. In ail cases in which the return shows that 
the petitioner is restrained of his liberty by virtue of the judgment of 
a court, and such judgment is not assailed by the allégation of some 
extrinsic fraud, which, if it exist, would render it a nullity, the in- 
quiry under the writ of habeas corpus is limited to the question 
whether the court rendering such judgment acted within or without 
its jurisdiction. Section 760, Rev. St. IL S., which gives to a petitioner 
n a proceeding like this the right to "deny ahy of the facts set forth 
in the return," and also to allège other matters which may be material 
in the case, and which section is relied upon by the learned counsel 
for the petitioner hère, does not change the well-settled rule of law in 
relation to the. conclusive effect of a judgment of a court of compétent 
jurisdiction as to ail matters properly before the court, and embraced 
in its judgment, as against a collatéral attack. That the section just 
referred to does not hâve the effect claimed for it by the counsel for the 
petitioner hère, and was not intended to enlarge the jurisdiction of 
a court or judge, issuing the writ of habeas corpus so as to permit in 
the proceeding under such writ a retrial and discharge of a person 
imprisoned by virtue of a valid judgment, is clearly shown by the 
learned and exhaustive opinion of the late Judge Blatchford in the 
case of In re Stupp, 12 Blatchf. 501, Fed. Cas. No. 13,563. 

The writ issued herein will be discharged, and the said Tsn Tse 
Mee remanded to the custody from whence he was taken, to be deport- 
ed to China, in accordance with the judgment of déportation set out 
in the return to the writ : and it is so ordered. 



SAXLEHNER v. GRAEF et al. 

(Circuit Court, S. D. New York. June 17, 1897.) 

Trade-Matik — Unfair Compétition. 

A company which was the exclusive consignée in this country of the 
Hungarian Hunyadi Janos water, in order to distinguish it from imitations 
sold hère, placed on its bottles a trade-mark of its own, not used by its 
consignors. Afterwards M ceased to import this water, and began selling 
another Hungarian water, using the same trade-mark, but with labels so 
distinctive as to challenge the attention of purchasers. Held, that tais was 
no infrlngement of the rights of the owners of the Hunyadi Janos water. 
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This was a suit in equity by Emilie Saxlehner against Harry C. 
Graef and another, agents of the Apollinaris Company, to enjoin the 
use by the latter of certain alleged infringing labels and trade-marks 
in the sale of minerai waters. The cause was heard on motion for a 
preliminary injunction. 

Briesen & Knauth, for the motion. 

Edmund Wetmore and Henry Melville, opposed. 

LACOMBE, Circuit Judge. Most of the questions which hâve 
been presented and argued on this motion may be beat reserved for 
final hearing. It will not be necessary to express any opinion as to 
whether lâches or inaction has in any way impaired complainant's 
right to enjoin imitations of the unattractive, but peculiarly distinc- 
tive, label of dark blue and red, with the vignette of John Huniades, 
which has been the well-recognized livery in this country of the origi- 
nal Hunyadi Janos water for many years. For the purpose of this 
motion, it will be assumed that complainant's right to prevent the 
sale of other bitter waters in a dress calculated to deceive the public 
as to their identity with the Hunyadi Janos is entirely unimpaired. 
It appears that many years ago the markets of this country were 
flooded with dark blue and red labels lettered with variations of the 
name Hunyadi, and calculated to deceive the public. At that time 
the Apollinaris Company was the sole consignée of complainant's 
predecessor, Andréas Saxlehner, in the United States. Said company 
urged Saxlehner to unité "With it in suit to stop such infringements, 
but he peremptorily refused. Thereupon the Apollinaris Company 
adopted a distinetive badge of its own, to wit, a red diamond on a 
yellow ground, with the inscription : "The diamond is the trade-mark 
of the Apollinaris Company, Limited, and is meant only to indicate 
that minerai waters so marked are sold by the Apolinaris Company, 
Limited." And, so long as it continued to sell Saxlehner's Hunyadi 
Janos water, it pasted its individual mark upon each bottle. It no 
longer sells Saxlehner's Hunyadi Janos water, and it now affixes its 
individual red diamond label on another natural Hungarian aperient 
water, which it now sella Complainant has no right to this red 
diamond label, and her application for an injunction could be sus- 
tained only on the theory of unfair compétition. Of course, having 
handled the original Hunyadi Janos water so long, and become well 
known as the exclusive importer s of it into this country, the Apolli- 
naris Company, when it took up another variety of water, was bound 
in good faith to the public to offer the new water in a dress so différ- 
ent as to the challenge the attention of the purchaser to the fact that 
it is some other minerai water to which the red diamond label is now 
affixed. This has been done. The label of the "Apenta" water now 
sold by the Apollinaris Company is totally unlike the old Hunyadi 
Janos label. It fully sustains the proposition repeatedly laid down 
in this court that, when there is an honest effort to accentuate différ- 
ences in labels and wrappers, there need be no confusion as to the 
identity of competing goods. Comparison is made with the later 
form of defendant's label, which no longer contains the words "Bottled 
81 F.— 45 
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at the Uj Hiihyadi Springs." Whether the continued use of the word 
"Hunyadi," after the sale of complainant's water was discontinued, 
was or was not proper, may appropriately be left for final hearing. 
Promptly upon the décision in the Hungarian tribunal that word dis- 
appeared from defendant's labels, and, when it is a question whether 
preliminary injunction shall issue, it is always appropriate to consider 
what it is which défendant threatens to do if unrestrained. Should 
défendant hereafter, and before final hearing, résume the use of the 
word "Hunyadi," the question can then be presented by a renewal of 
the motion. Meanwhile the motion for preliminary injunction is de- 
nied. 



ST. LOUIS OAR-OOTJPLBB, OO. v. NATIONAL MALLEABLE OAST- 

IN&S CO. 

(Circuit Court, N. D. Ohlo, E. D. May 27, 1897.) 

Patents— Combinatioks— Cohstrcction of Claims — Infringement— Auto- 
matic Car Couplées. 

The Lorraine and Aubin reissue, No. 10,941 (original No. 369,195), for an 
automatic car coupler, shows a mère reproduction of similar parts used in 
other couplera of the same kind (being the Janney, or M. C. B., type) for the 
same purpose and with the same functions. If there ls any patentable 
novelty in the combination, it is in the exact form shown in the spécifica- 
tions and drawlngs, and any variation therefrom in any of the parts will 
prevent infringement. The claims are, therefore, not infringed by a coupler 
made in accordance with the Tower patent, No. 541,446. 

This is a bill in equity, brought by the St. Louis Car-Coupler 
Company, as complainant, to enjoin the National Malléable Castings 
Company, défendant, from further alleged infringement of a patent 
for an automatic car coupler averred to be the property of the com- 
plainant and for the damages arising from past infringements. 

The patent upon which the suit is based is a reissued patent, issued upon 
the 26th of June, 1888, to Madison J. Lorraine and Charles T. Aubin, and num- 
bered 10,941. The original patent was issued to the same patentées upon 
August 30, 1887, and numbered 369,195. The answer admits the issulng of 
the patents, but does not admit the ownership by the complainant. It avers 
that the reissued patent ls void because the claims thereunder statè unlawful 
extensions of the matters and things clalmed in the original letters patent, that 
the patent is void for want of novelty and patentable invention, and that the 
patent is anticipated by a number of patents set out. The answer further 
dénies infringement. 

The spécifications of the reissued patent in suit state the character of the 
invention to be as follows: 

"Our invention relates to that class of car couplings known as 'vertical plane,' 
and having a pivoted, outwardly opening, coupling-head, or clutch, and an ex- 
tended arm, or buffer. The object of our invention is to provide a vertical 
plane coupling free from complicated parts, locktng by means of a simple 
automatic gravity pin, requlring no adjusting and made in one pièce; to prc~ 
vide a vertical plane coupling, in which, when the coupling-head is unlockefl 
and released, said coupling-head, by reason of lts own weight, will turn out- 
wardly and open, and thus automatically set itself in position to effect a coup- 
ling with a similar opposing coupling-head, which may be either open or closed; 
to provide an improved and simplified means of setting not to couple; to so 
construct and arrange the coupling-head that it will be unusually strong; and 
to make a coupling that will perform the work under ail circumstances, as well 
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on the sharpest curves as on a tangent, and with the greatest variations In 
height of the opposing parts,— in fact, to provide a car coupling that will be 
simple in construction, automatic in action, and free from springs and super- 
fluous and loose parts, that will combine strength and durability with sim- 
plicity and perfection of action." 
"Fig. 1 is a plan of draw-bead with coupling-head attached and closed. 
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i 
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"Fig. 2 is a plan of coupllng-head detached from draw-head. 
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"Fig. S Is a horizontal section, showing lower half of draw-heads séparât* 
from coupling-head. 



FIG. 3 




"Fig. S is a side vlew of locking pin. 



Tltf.» 



"Fig. 9 Is a side view of two draw-heads, with coupling-heads attached, 
about to make a coupling with the left-hand coupling-head open and down, 
and the right-hand coupling-head closed, up, and locked, and showing vertical 
longitudinal section of draw-head through Une, X», Y», Fig. 10. 




"Fig. 10 Is a horizontal longitudinal section of two opposlng draw-heads, 
with coupling-heads attached about to make a coupling, with left-hand coupling- 
head unlocked and open, and the right-hand coupling-head closed and locked. 
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via. 10 




"A is the coupling-head, whleh is pivoted at its center to the draw-head, and 
which, viewed in position shown in Fig. 2, has a gênerai U shape. A ls the 
outer arm of this U, and L is the lnner arm. F is a hole in top o£ draw-head 
for réception of locking pin. Pi is a hole which perforâtes inner arm of 
coupling-head for purpose of receiving locking pin, and F« ls a hole in bottom 
of draw-head for same purpose. G is a groove in inner arm of coupling-head 
for guiding the locking pin as hole Fi moves f rom or toward it. H is lock- 
ing pin (said locking pin can be either oblong, round, or square), and I« is a 
knob projectlng from side of locking pin to keep it from being drawn ont of 
hole, F. J is the drawbar. M is chain for raising and supporting locking 
pin. N is a lever arm attached to chain for operaijàng coupling pin. O is the 
car body. S is recess in arm, L, made to reoeive rib, S 1 , which is east to side 
of draw-head. The outer arm, A 1 , of the coupling-head, or knuekles, is par- 
tially dlvided by a horizontal slot, and has a hole, Ô, extending through both 
parts. This arrangement is to receive and secure the link and pin when coup- 
ling with a common draw-head. D, in Fig. 1 and Fig. 2, is an incllned groove 
in the coupling-head, made for the projecting knob or pin, Di, to travel in, 
and automatieally open the coupling-head. When two similarly constructed 
draw-heads approach each other, as shown in figures 9 and 10, the arm, A*, 
of the closed coupling-head, encounters the end of the arm, L, of the opposlng 
and open coupling-head, moving the open coupling-head inward, and, with the 
aid of the concaved surface of the buffer arm, B, forces the coupling-head 
completely around to the inner head by this movement. As the arm, L, of 
the coupling-head is being pushed inward, the pin, H, which rests on the top 
of that arm, is guided by the groove, G, towards the hole, Fi, falls through it, 
and into the hole, F^, and thus secures and locks the coupling-head." 

The recess, S, fits against the rib, Si, when the arm, L, is pushed completely 
Inward, glving the coupling-head a solid bearing against the draw-head when 
It is locked by the pin, H. In Uneoupllng by the use of the lever, N, and the 
chadn, the brakeman at the side of the car lifts the pin, H. The coupling-head 
then has nothing to retain and support it, and, as the opposing head draws 
away from it, the action of gravity draws the coupling-head down into the 
vacant space beneath, and, as it falls by reason of the top of the groove, D, 
traveling down and across the knob and pin, TU, the coupling-head turns and 
opens, and is set into position for another coupling. This occurs whether the 
coupling-head be coupled with its fellow, or simply closed and not coupled. 
While the coupling-head is open, the pin, H, rests on top of L, in the groove, G. 
Should it be neeessary to set it so that the coupler will not couple, the lever 
arm is raised and pushed or pulled on top of the block, P, and, as this keeps 
the pin, H, in the raised position, the coupling-head cannot be locked, and the 
coupling cannot be effected. 

The object of pivoting the coupling-head at its center is threefold: First, if 
the coupling-head was otherwise pivoted, by reason of its shape, when un. 
coupled, the arm, L, of the unlocked head, would bind the arm, Ai, of its 
neighbor, and prevent uncoupling with facility, and this it would do especially 
on curves; second, if the coupling-head were pivoted baek of its center, or in 
the arm, i>, it would then be neeessary to open both heads to either couple or 
uncouple, which would be unnecessary and faulty; third, if the coupling-head 
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were plvoted In lts forward arm, Ai, when the coupling-head was entirely 
open, the arm, L, would then come entirely without the draw-head, and there 
would be nothing to support the locking pin in a raised position, and it would 
accordingly fall, and, when ooupling, it would be necessary to construct some 
mechanism to automatieally raise said locking pin, which would be compli- 
cated and is unnecessary. The spécification further States that when the 
coupling-head is removed from draw-head, which can be done by withdraw- 
ing the pin, E, the remaining portion of the construction constàtutes a suffi- 
cient means of itself for coupling with any center-draft coupling; that is, the 
link may be inserted in the coupling-head, and aecured by the coupling pin 
reaching down through F, Fi, and F*. 

The claims of the patent which are said to be infringed are the lst, 3d, 6th, 
7th, 8th, lOth, llth, 12th, ISth, 19th, and 20th, as follows: 

"(1) The combination of the D-shaped coupling-head pivoted at its center, 
the draw-head, and the automatic locking pin, for the purposes set forth." 

"(3). The combination of the U-shaped coupling-head, the groove,G,the draw- 
head, the locking pin restïng on top of the arm, L, when the coupling-head is 
open, and falling through the holes, F* and F2, when the coupling-head is 
closed, and the lever arm and chain, substantially as deseribed." 

"(6) The combination of the TJ-shaped coupling-head, having the recess, S, 
the locking pin engagea with the rearward arm of said coupling-head, and the 
draw-head having the rlb, S', which flts In the recess, S, only when the coup- 
ling-head ls closed, for making the coupling-head firm and secure when 
locked. 

"(7) The combination of a coupling-head turning laterally on" Its pivot, and 
having an external arm extended to engage with and grip a like fellow, and a 
rearward arm intended to engage with some locking mechanism, with a draw- 
head carrying a common gravity, vertically moving, locking pin, said auto- 
matieally locking pin riding directly upon such rearward arm when opened, 
and locking such inner arm by dropping through a hole perforated in the inner 
arm of the coupling-head, substantially as deseribed. 

"(8) The combination of two similarly constructed draw-heads having TJ- 
shaped, pivoted, automatieally openîng coupling-heads and the automatic lock- 
ing pins, substantially as deseribed, for the purpose of making an automatie 
coupling." 

"(10) The combination of a coupling-head, the draw-head, the groove, G, the 
locking pin resting on top of the arm, L, when the coupling-head is open, and 
falling through the holes, Fi and F^, when the coupling-head is closed, and 
the lever arm and chain, substantially as deseribed. 

"(11) The combination of the draw-head, the pivoted coupling-head, and th« 
locking pin, said locking pin resting upon the inner arm of the coupling-head 
when the coupling-head la opened, and riding upon said inner arm when the 
coupling-head is turned to be closed, and said inner arm being grooved to 
receive and guide the locking pin. 

"(12) The combination of the draw-head, the pivoted coupling-head, and the 
locking pin, said locking pin working vertically in a perforation in the draw- 
head, and resting directly upon the inner arm of the coupling-head when the 
coupling-head is opened, riding directly upon said inner arm when the coup- 
ling-head is turned to be closed, and dropping through said inner arm to seeurs 
said coupling-head when closed." 

"(18) The combination of the draw-head, the pivoted coupling-head and the 
vertically moving locking pin; the inner arm of said coupling-head, when the 
coupling-head is closed, being held by said pin, and also interloeked with the 
draw-head at a point between the location of said locking pin and the coupling- 
head pivot, for the purpose deseribed. 

"(19) The combination of a coupling-head turning laterally upon lts pivot, 
and having an external arm intended to engage with and grip a like fellow, 
and an inner arm intended to engage with some locking mechanism, with a 
draw-head carrying a common gravity, vertically moving, locking pin riding 
directly and solely upon such inner arm when the coupling-head is open, and 
dropping to lock it when closed, substantially as deseribed. 

"(20) The combination of two similarly constructed draw-heads having piv- 
oted, automatieally openlng. coupling-heads, and the automatic ffravity-locking 
Dins. substantially as deseribed." 
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In the original patent, of whieh this ls a reissue, the coupling-head was de- 
scribed as follows: "A ls the coupling-head, whieh is pivoted at its center to 
the draw-head (saàd center belng in direct line with prolongation of radius, 
a, b, of circle, a, b, c, and said radius being at right angles to the Une of the 
draft), and whieh, viewed in position shown in Fig. 2, bas a gênerai tf shape." 
The clause in parenthèses is omitted in the reissue. The first 8 claims of the 
reissued patent are substantially the same as those of the original patent. The 
remaining 12 were not contained in the original patent, and the claims alleged 
to be infringed, therefore, the lst, 3d, 6th, 7th, and 8th, were contained in the 
original patent. 

The defendant'8 device ls made in accordance with a patent issued to C. A. 
Tower for a car coupler, June 18, 1895, and numbered 541,446. The Tower 
patent was avowedly an Improvement on the patent issued to the same pat- 
entée June 5, 1894, and that was an improvement on the partent issued to the 
same patentée October 24, 1893, No. 507,511. 

Flg. 1 of the patent shows a horizontal section of two couplera, — one closed, 
and the other open, about to couple. 
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Fig. 4 aad Fig. 5 show the locking devlce,— FIg. 4 when the eoupling-head la 
locked, and Fig. 5 when the eoupling-head 1s open. 





The draw-head Is of the same shape as that of the complalnant's coupler, 
and ail of that class of couplera known as the "Janney Type." In one of the 
prongs swings the eoupling-head, and the other prong is used as a butter bar. 
The knuckle or eoupling-head 1s formed with an outer arm, b, and an Inner 
(and preferably longer) arm, or tail, e, which projeCt substantially at right 
angles to each other, and the rear sdde of the tail ls formed into a hook, d. In 
order to hold the knuckle in locked position (the position shown in Fig. 4, and 
at B In Fig. 1), an angled locking and opening pièce ls set within the coupler 
head, and shown most clearly in Fig. 4 and Fig. 5. The upper and trans- 
versely extending member, or arm, e, of this angled pièce reaches over the 
tail of the knuckle. Its dépendent block or head, 7, ls adapted to fit in front 
of and to lock the knuckle when in closed position, and its dépendent arm, f, 
which extends dôwnwardly at the rear of the knuckle, and is substantially 
upright when the knuckle is in locked position, passes through a guide hole, g, 
in the floor of the coupler. When the knuckle is locked, the head, 7, of tha 
angled pièce fits between the front side of the knuckle tail and the shoulder, h, 
on the coupler-head; but when the brakeman raises the angled pièce by a 
link, or lifting rod, 8, it is raised above the knuckle, and out of its path of 
motion. The notch, i, on the upward side of its member, e, engages a pro- 
jecting rib or shoulder, 9, on the coupler-head, which shoulder acts as a ful- 
crum upon which the arm, f, acquires a radial motion against the rear side 
of the tail of the knuckle, moving it outwardly Into the open space. The end 
of the arm, f, will then drop upon and be supported by the bottom or floor of 
the draw-head until the knuckle tail is swung back and the opération of lock- 
ing again succeeds. In this opération the rear side of the knuckle tail engages 
the arm, f, and moves the angled pièce so as to carry the arm back into a 
vertical position until its lower end cornes into register with the hole, g, and 
then the angled pièce will drop by gravity, its arm, f, entering the hole, and 
its head, 7, adjusting itself in front of the knuckle tail, and locking the knuckle. 
As a security against the jumping of the locking pièce, the opposite sides of 
the head, 7, are not in parallel, vertical planes, but with downward, divergent 
surfaces. 
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Munday, Evarts & Adcock and Henry W. Post, for complainant 
M. B. Philipp, T. W. Bakewell, and E. A. Angell, for défendant. 

TAPT, Circuit Judge (after stating the facts as above). In order 
to détermine how broad and libéral a construction is to be put upon 
the reissued patent of the complainant, it is necessary to examine 
the state of the art at the time of its issue. The patent in question 
is a mère improvement on a well-known form of car coupler. As 
early as the 29th of April, 1873, a patent was issued to E. H. Jan- 
ney, No. 138,405, for a car coupler which established a type. It 
had a forked draw-head, one arm of which operated as a buffer, and 
to the other arm was pivoted a knuckle or coupling-head consisting 
of two arms, one adapted to hook with a similar arm upon a similar 
coupling-head on a fellow coupler, and the other when the coupling- 
head was open, swinging out in a position where it would be struck 
by thé arm of the opposing coupler and driven back into a hollow 
draw-head, there to be latched by a spring latch flrmly against the 
side of the draw-head, and thus holding the outer arm or hook of 
the coupling-head in engagement with the corresponding hook of 
the coupling-head of the opposing coupler. The form may be gath- 
ered from the following figures taken from the drawings of the pat- 
ent: 



Se*?! 
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Various improvements were made by Janney on bis coupler in 
the matter of the locking device and the form of the draw-head and 
coupler, one in 1874, another in 1878, another in 1879, and another 
in 1882. On the following page are Figs. 1 and 2 of the drawings of 
the Janney patent of 1879. The locking device is a spring latch 
embracing the tail or inner arm of the knuckle head. 
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In the Janney patent of 1882 the form of the coupler is substan- 
tially the same, but the locking device is a locking pin extending 
downward through a hole in the top of the draw-head, and fltting 
in a corresponding hole in the same. The pin has an inclined face 
upon one side, so that the end of the lever arm, when it ia swung in 
a backward direction, strikes the inclined face, lifts the locking pin 
until high enough to permit the arm to pass beneath into the recess 
behind it, whèn the pin returns to its normal position, either by 
gravity or by use of a spring, and locks the lever arm. The form 
which the Janney coupler has now assumed may be seen from the 
Figs. 1 and 3 of the patent given on the following page. 

It will be seen from the foregoing that the device of the patent 
in suit is, if any invention at ail, a mère improvement upon a well- 
known type of car couplers. The number of patents upon car 
couplers is about 1 per cent, of ail the patents issued by the paient 
office, and there are to-day 6,500 patents for such devices. In 1885 
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the Master Car Builders' Association, an association made up of 
ail the car builders of the United States, held a convention for the 
purpose of bringing about a uniformity in the car couplers to be 
used, and established a model or contour, to which ail manufacturera 
and inventors were invited to shape their couplers. That contour 
was suggested by and taken from the figures of the Janney patent, 
and is given on the following page. 

The model chiefly related to the side of the draw-head, and the 
size of the knuckle, and the length of the outer arm of the knuckle. 
It did not attempt to fix exactly the position of pivot on the knuckle 
with référence to the rear arm, nor did it make any requirements 
with respect to the fortn of the tail or inner arm of the knuckle, or 
the character of the locking device to be used. The outward con- 
tour or form of the coupler described in the patent in suit, as well 
as that of the alleged infringement, is according to the requirements 
of the Master Car Builders' Association, and is called, therefore, a 
coupler of the M. C. B. type. 

We must begin the considération of the questions in this case, 
therefore, with the full understanding that couplers of the gênerai 
eontour of the patent in suit were old before it was applied for; that 
the forked draw-head, with one arm to act as a buffer, and the other 
for the purpose of pivoting a coupling-head or knuckle having two 
arms, bne to hook and the other with a tail which should lock the 
latch in the interior of the hollow draw-head, was old, and therefore 
that the only possible patentable novelty in a coupler of the M. C. B. 
type must be found in the shape of the tail of the coupling-head in 
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the relation of the tail to the hook or outer arm, and in the locking 
device. The gênerai combination of the forked draw-head, the pivot- 
ed coupling-head or hook for engagement, with a fellow on an oppos- 
ing coupler, with means in the interior of the draw-head for locking 
the tail of the coupling-head, was as old as the Janney coupler of 
1873. It is contended on behalf of the complainant that the deyice 
covered by the patent in suit is novel— First, in the shape of the 
coupling-head described as TJ-shaped; second, in the pivoting of the 
coupling-head opposite the gap between its two anns or in its center, 
so called, which makes it possible for part of the tail to project into 
the space between the arms of the draw-head when open to receive 
the closing of the opposing coupler, and for the other part of the tail 
to remain within the draw-head to support the simple gravity pin 
until it shall fall by its own weight into its locking position. The 
advantages claimed for the arrangement and shape of the parts are — 
First, that the parallelism and shape of the parts of the arms of 
the coupling inyolved in the U shape, either when two such couplera 
are coupled together, or when uncoupled, make the surface of re- 
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gistance to strains by striking, pulling, and pushing much broader, 
and thus distribute the strain more evenly throughout the whole 
Btructure; second, that the placing of the locking pin exactly in the 
Une of draugbt, made possible by the shape of the coupling-head, 
reduces the strain by leverage against the locking device to a mini- 
mum; third, that the locking by simple gravity, without the neces- 
sity for the use of any device for lifting the pin out of the rearward 
path of the tail, reduces the danger of a quick rebound of the tail 
before the locking pin can come to its locking position ; fourth, that 
the recess, S, of the coupling-head, and the rib, S 1 , of the draw-head, 
secure a solid bearing against the back side of the draw-head when 
the coupling-head is locked, such that, even if the pivot of the coup- 
ling-head be lost, the coupler will not open, but will continue to 
perforai its function. 

Let us examine the prior art, with the view to determining first 
the novelty of the shape of the coupler; secondly, the novelty in 
the place of pivoting the same; third, the novelty of the locking 
device; and, fourth, the novelty of the auxiliary locking device oon- 
tained in the recess, S, and in the rib, S 1 , in car couplers. 

First, as to the U-shaped knuckle or coupling-head. 

In the patent issued to Phillip Hien, dated July 26, 1881, No. 244,- 
895, which was a car coupler of the M. C. B. and Janney type, it is 
admitted by the expert and the counsel for the complainant that the 
coupling-head was U-shaped, and this is manifest from Fig. 2 and 
Fig. 3 of the patent, which we give below: 
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Again in the Kling patent, which was applied for February 26, 
1887, before the original patent of complainants was applied for, the 
knuckle or coupling-head is U-shaped, if by that is meant a parallel- 
ism between outer and inner arm of the coupling-head, which I under- 
stand to be the meaning claimed by the expert and counsel for the 
complainant 
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So in the Wineman patent issued January 29, 1884, the knuckle op 
eoupling-head is U-shaped, as may be seen by référence to tue figure» 
taken from the patent drawings, which we give belowj 





So în the English Talbot patent, which is nof of the M. 0. B. or 
Janney type, but which has a coupling-head working in the forked 
draw-head, and pivoted to one of the arms, the knuckle is U-shaped, 
as may be seen by Kg. 2 of the drawings of the patent given ou the 
following page. 
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There are other patents which hâve the same U form, but the fore- 
going are sufficient to show it was not new when complainant's pat- 
ent was applied for. 

Secondly, were there any coupling-heads which were pivoted at the 
center? It is a little diffîcult to tell what is meant by "pivoting at 
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the center," but complainant's expert attempts to define it as pivoting 
at a point opposite to the gap between the arms. In the English 
patent, already referred to, the coupling-head is pivoted exactly oppo- 
site the gap. So it is in the Kling patent. But it is said that in 
thèse patents the shape and pivoting are not such as to permit part 
of the tail to protrude into the fork of the draw-head to receive the 
blow from the arm of the opposing coupler, and, on the other hand, 
to permit sufficient of the tail to remain inside of the draw-head to 
uphold the locking pin or locking device on the tail while the coupler 
is open and is being carried into the point where the pin drops 
through the tail and locks it. But the same thing is trùe of the 
Wineman patent, already referred to and described. In it part of 
the tail of the coupling-head protrudes, when open, into the fork of 
the draw-head, and there receives the blow from the forward arm of 
the opposing coupler ; while upon the other part of the tail rides tht 
locking pièce, ready to fall in front of a part of the tail in its rear- 
ward movement, and lock it. Indeed, the locking device, by which 
a gravity pin is carried on the tail of the coupling-head while it i? 
open and is dropped into a locking position when the coupling head 
is closed, is seen in several other couplera of the M. G. B. type. Thus 
it appears in the Dowling patent, No. 339,156, and in the Harrïngton 
patent, No. 376,713, both of which are M. C. B. couplers. It also ap- 
pears in the Gray patent, No. 261,702, which is not of the M. C. B. 
type, though it might be easily adapted thereto. It was issued July 
25, 1882. The feature referred to is évident from Figs. 5, 6, and 7, 
which we give below: 



Fvfi 



J-i s S. 




The little plate, E, and latch or catch plate, is a pièce really eut 
off of the tail of the coupling-head, but fltted to it with a hole through 
it, in which the gravity pin registers and drops through into the tail 
81 F.-46 
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of the coupling-head, and into the bottom of tlie draw-head. The 
séparation of the latch from the taiL does not affect the principle, and 
this device plainly suggests the means for locking with a gravity pin 
which is shown in the complainant's device. The only différence is in 
the groove upon the tail of the complainant's patent, made for the 
purpose of more certain registry by the pin with the hole into which 
it is to fall. But the introduction of such a groove did not require 
invention. It is such an obvious device, and so often used in analo- 
gous cases, as not to constitute any patentable différence. 

The use of the rib on the tail of the coupling-head, and the cor- 
responding recess on the side of the draw-head, in order to make the 
bearing on the coupling-head solid when locked, we find in the Janney 
patent of 1881. This is shown in Fig. 3, below, at b and a 1 . 



Fi6. 3. 




The same thing appears in the patent of Dowling, No. 379,888, 
which, though dated March 20, 1888, was issued on the application 
filed September 17, 1886, and prior to the application for the présent 
patent. It is seen in Fig. 6 of the Dowling patent, as shown below 
atL. 




Nor was it a new thing, at the time this patent was applied for and 
issued, in couplera of the M. C. B. type to hâve a locking device in the 
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Une of the draught or in the longitudinal center line of the draw- 
head. This is shown in the Kling patent, already described, in which 
the strain is on a center gravity pin, just as in the patent in suit. It 
also is shown in the Thurmond car coupler, and appears in lïgs. 1 
and 2 of the patent, as given below : 



<& 




V v 




^ty.-g 



D Is a gravity pin with notches or inclined planes on its sides, so 
adjusted in relation to the tail of the coupling-head that, when the 
coupling-head is being closed, the tail strikes the pin, lifts it, passes 
under a wing of it, and, letting it fall, is locked behind it. 

The automatic coupler art was not one in which a practical and suc- 
cessful coupler was yet to be invented when the inventors of complain- 
ant's patent entered the field. On the contrary, there were a dozen 
différent types of such couplers in actual and profitable use. The Jan- 
ney coupler is the one then and now most in use. Complainant has at- 
tempted to avoid the effect of some of the patents already referred to 
in suggesting features of the patent in suit by évidence that they were 
not practical couplers capable of successful use, but the évidence is 
not of sufflcient weight to affect the conclusion I hâve reached. It 
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is perfectly évident, from this review of the devices which had been 
patented before the complainant's device was patented or applied for, 
that every part of complainant's coupler is old, and may be found 
performirig substantially the same function in an automatic car coup- 
ler. There is no room for invention, theref ore, except in the peculiar 
combination of the parts producing a new resuit. The additional 
bufflng strength produced by the U shape of the knuckle claimed for 
the complainant's patent is not a new resuit, because we hâve the 
same thing in the Hien patent and in the Wineman patent, both prac- 
tical couplers. The présence of the locking device in the center line 
of the draw-head, or line of draught, is, as we hâve seen, not a new 
resuit, because it appears in the Kling and Thurmond patents, and 
there are other patents in which the locking pin in its locking position 
is either in or near the line of draught. The capacity for receiving 
strains by reason of the auxiliary locking device, S and S 1 , is, as we 
hâve seen, not new. It is possible that the adjustment of the parts 
in the complainant's patent, their contour, and their varying shape, 
lead to a better gênerai resuit, including ail the benefits stated by 
the complainant's expert. But the parts are so clearly a reproduction 
of similar parts used in other couplers of the same kind for the same 
purpose, and with the same functions, that no patentable novelty 
can be successfully asserted to exist in the complainant's combina- 
tion, except in the exact form in which it appears in the spécifica- 
tions and drawings. It is a patent which, if valid at ail, is entitled 
only to the narrowest construction, and any variation in any of the 
parts of the combination will prevent infringement. It is only "one 
in a séries of improvements ail having the same gênerai object and 
purpose; and, in construing the claims of the patent, they must be 
restricted to the précise form and arrangement of parts described in 
his spécifications and to the purpose indicated therein." Fox v. Per- 
kins, 6 U. S. App. 200, 273, 3 C. C. A. 32, and 52 Fed. 205; Bragg v. 
Fitch, 121 U. S. 478, 483, 7 Sup. Ct. 978; Caster Co. v. Spiegel, 133 
U. S. 360, 369, 10 Sup. Ct. 409; Boyd v. Tool Co., 158 U. S. 260, 261, 
15 Sup. Ct. 837; Ney v. Ney Manufg Co., 37 U. S. App. 371, 16 C. C. A. 
293, and 69 Fed. 405; Miller v. Eagle Manufg Co., 151 U. S. 186, 207, 
14 Sup. Ct. 310; Wells v. Curtis, 31 U. S. App. 123, 158, 18 C. C. A. 
494, and 66 Fed. 318. 

Coming, then, to compare the patent in suit with the alleged in- 
fringement, we find, first, that the coupling is not exactly TJ-shapéd. 
It is a curved tail, which makes the wbole pièce almost resemble an 
S. Considering the very great variety in the shapes of the tails of 
the coupling-heads in previous patents, the différence in shape of the 
two tails hère under considération is quite enough to prevent in- 
fringement. The pivot in the alleged infringement is not exactly 
opposite the gap, though nearly so. The locking device of défendant 
is a most ingenious one, and in its normal opération does not involve 
the riding of the locking block upon the tail of the coupling-head, 
though this may occur exceptionally. The riding ia generally done 
by the lower arm of the locking block in a groove in the bottom of 
the dràw-head. The locking block is not a common gravity pin like 
that described in the patent of complainant, but is quite différent in 
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form, and, while it does fall by gravity to do the blocking, lt has 
other functions. A valuable one is the office and capacity it has for 
ejecting the tail of the coupling-head whenever the chain attached to 
it is pulled up by the brakeman. In the complainant's patent, after 
the pin is pulled, the tail of the coupling-head, by force of gravity 
working down an inclined plane, opens and remains open until it is 
forced back. This is a truly automatic opening. The opening of the 
défendant'» coupling-head is by direct action of the brakeman through. 
the locking block in lifting the same out of the locking position. The 
tail of the locking block acts directly upon the coupling-head, and by 
the radial motion given to it by the pull of the brakeman it thrusts 
the tail ont through the opening of the draw-head. This is not an 
automatic opening like the complainant's. Gould Coupler Oo. v. 
Trojan Car-Goupler Co., 21 0. 0. A. 97, 74 Fed. 794. 

Thèse gênerai remarks as to the différence between the device of 
the complainant and that of the défendant, together with the conclu- 
sion that the claims of the complainant's patent are to be narrowly 
construed, dispense with the necessity of critically examining each of 
the claims, and comparing them with the alleged infringement It 
sufflces to say that any construction of any of the claims relied on 
which would include the defendant's device, or any combination of 
parts therein, would render the claim yoid for want of patentable 
novelty or invention in view of the prior art. 

In référence to the first claim, defendanf s coupling-head is not 
U-shaped, and is not exactly pivoted at the center, nor is the auto- 
matic locking pin the same as in thé complainant's patent. In référ- 
ence to the third claim, defendant's coupling-head is not the same, 
the groove, G, is not the same, and the locking pin is not the same, as 
in complainant's device. In référence to the sixth claim, the com- 
bination of the recess, S, with the shoulder, S 1 , of complainant, is not 
found in the defendant's device. In the alleged infringement the tail 
of the coupling-head engages the tail of the locking pin, and that 
locking pin strikes against a shoulder in the side of the draw-head. 
Gonsidering the fact that such devices are shown to be common in 
prior patents, this différence between the two patents is quite suffî- 
cient to prevent infringement by the defendant's analogous devices 
for rendering the coupling-head firm and secure when locked. Limit- 
ing the 7th and 8th claims, the llth, 12th, 18th, 19th, and 20th, as we 
hâve done the previous claims, it is quite apparent that there is no 
infringement. 

The défendant makes the point that the complainant does not show 
a proper title. I do not think it necessary to state the facts upon 
which this controversy arises. They séem to me to show that, even 
if the complainant has not a légal title, it has at least an équitable 
title, upon which it might obtain relief if it was otherwise entitled 
to it 

In view of the conclusion reached that there is no infringement, I 
do not deem it necessary or proper further to discuss this issue. Nor 
is it necessary to consider whether any of the claims of the reissue 
are void because an undue enlargement of the claims of the original 
patent The bill ia dismissed, at the costs of the complainant. 
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KANSAS CITY HAY-PRESS CO. v. DEVOL rt aL 

(Circuit Oourt ©« Appeata, Eighth Circuit. May 10, 1897.) 

No. 806. 

1. PATBKT8— INFRINGEMENT SUITS— PliBADING — MULTIFARIOUSNESS. 

Where devices covered by several patents are capable of embodiment 
and conjoint use In a single machine, a bill which seeks a recovery for in- 
fringement of ail the patents 1s not inultifarious. 
& Same. 

Where devices covered by several patents are capable of embodiment and 
conjoint use in a single machine, and ail the patents are sued on in one bill, 
the failure of the complainant either to establish title to one of the patents, 
or to show infringement of one or more of them, does not affect his right 
to an injunction and an accounting in respect to the others, If the proof 
show that they are infringed. 72 Fed. 717, reversed. 
8. Same— Proof of Anticipation. 

A model of an alleged antlcipating machine, made by a witness merely 
from recollection after 8 or 10 years, and which is introduced without dis- 
closing the fact that it Is not an original model until the same is developed 
on cross-examlnation, cannot be accepted as sufflcient évidence to invali- 
date a patent. 

4. Same— Anticipation— HayPkesses. 

The Sooy patent, No. 394,623, for a power mechanism for operating a hay 
press, in which the pltman is given its forward motion— First, by bringing 
antifriction rollers on the ends of cranks into contact wlth an inclined plane 
on the side of the pitman; and, second, by bringing the antifriction rollers 
into contact with the end of the pitman, thus givlng a powerful forward 
thrust at the moment the greatest force is required,— %eld not anticipated 
by a press in which the power was wholly applied to the very end of the 
pitman, and also held not Infringed. 

5. Same — Infringement. 

The Sooy patents, Nos. 363,012 and 886,860, relating to the construction 
of a draft pôle or sweep for a hay-baling press, whereby the sweep is al- 
lowed to spring backward eo as not to strike the horses when the strain on 
lt ceases as the pitman ls released, and which ls accompllshed by puttlng 
a llnk in the rod which re-enforces or strengthens the sweep, held not in- 
fringed. 

6. Same. 

The Sooy patent, No. 358,898, for devices to permit the frame at the outer 
end of the baling chamber of a hay press to expand or contract wlien any 
hard substance happens to be mixed wlth the hay, ls not infringed by a 
device which lacks the élément of the coiled spring interposed between 
the nuts of the crossbars holding the frame together, and the lugs through 
which the crossbars pass. 

7. Same. 

The Sooy patent, No. 456,239, covering a combination relating to hay- 
baling presses, is not infringed by a press which lacks the élément of "a 
curved spring plate upon the vibrating end of said pitman." 

8. Same. 

Patent No. 495,944, to Kriight, Kelly, and Alderson, as assignées of Liven- 
good et al., for a hay-baling press, tield infringed as to the flfth claim, 
which covers a combination consisting of "the traverser, pitman, means for 
operating the pitman, and a folding apron formed in sections pivoted to 
each other, and Connecting the traverser with a stationary portion of the 
press." 

9. Same — Title to Patent — Détective Assignment by Corporation — Ef- 

fect as to infringers. 

The fact that an assignment of a patent by a corporation was executed 
by its président and secretary, who owned ail the stock, without any previ- 
ous authorization by the board of directors, is no défense to an infringement 
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suit brought by the assignées against a third party, wher* the corporation 
itself has never questioned the validity of the assignaient. 

Appeal from the Circuit Court of tue United States for the Western 
District of Missouri. 

This suit was brought by the Kansas City Hay-Press Company, the appellant, 
against H. F. Devol, George Devol, and W. S. Livengood, the appellees, to re- 
strain the infringement of the folio wing letters patent, to wit: Patent No. 358,- 
898, issued to Ephraim C. Sooy March 8, 1887; patent No. 363,012, issued to said 
Sooy May 17, 1887; patent No. 386,360, issued to saH Sooy July 17, 1888; patent 
No. 394,623, issued to said Sooy on December 18, 1888; patent No. 456,239, issued 
to said Sooy July 21, 1891; and patent No. 495,944, issued Aprll 18, 1893, to 
James B. Knight, Edward Kelly, and William A. Alderson, as assignées of 
Winfleld S. Livengood, William H. Chadbourne, and James M. Gibbons. The 
bill showed that the patents had been duly assigned to the complainant Com- 
pany, that they related to a baling press for baling hay, that the several 
devices covered by the respective patents were capable of embodiment and con- 
joint use in a single baling press, and that they had been so embodied and used 
In a baling press that had been manufactured and sold quite extensively by 
the défendants. There was the usual prayer for an injunction to restrain the 
alleged infringement, and for an accounting. The défendants denied the com- 
plainant's title to patent No. 495,944, they pleaded several anticipatory patents, 
they denied infringement, and they denied, on information and belief, that 
the various devices covered by said patents were capable of embodiment and 
conjoint use in a single baling press. 

Patent No. 394,623, issued to Sooy on December 18, 1888, which will be first 
noticed, covers the power mechanism whereby power is generated to compress 
the hay or other material as it is fed into the baling chamber. The baling 
press, as a whole, may be described with sufflcient accuracy as follows: A 
long bedplate is mounted on wheels at both ends, whereby the press can be 
moved when necessary. At one end of the bedplate Is the baling chamber. 
At the other is the power mechanism. Intermediate between the power mechan- 
ism and the baling chamber, and extending from one to the otfaer, is a pitman 
which actuates the plunger or traverser in the baling chamber. The power 
mechanism consista of a revolving shaft set upright on the bedplate, which is 
supported by a c-shaped casting or frame. The shaft is revolved by a sweep 
or lever extending from the upper end thereof, and at right angles thereto, to 
which sweep a team is attached. Underneath the sweep two short cranks are 
rigidly attached to the revolving shaft, on opposite sides thereof, and extend 
therefrom a short distance at right angles thereto. Thèse cranks hâve anti- 
friction rollers at their outer ends. On one side of the shaft are two arms 
which extend laterally beyond the radius of the aforesaid cranks, and serve 
to control the movement of the pitman, keeping lt at ail times in a proper rela- 
tion to the aforesaid cranks. Thèse laterally extended arms at their outer 
ends hold a guide roller which cornes in contact with the outslde of the pit- 
man. The pitman, at the end which passes between the laterally extended 
arms, has an incline on one side, and its end is formed like the human foot 
with a slight curve or dépression. The opération bf the mechanism is as fol- 
lows: When the upright shaft revolves, the antifriction rollers in the outer 
ends of the short cranks corne successively in contact with the incline at the 
end of the pitman, and by pressure thereon force the pitman outward, as well 
as forward, in the direction of the baling chamber. As each roller at the end 
of a crank cornes in contact with the pitman, the roller travels down the in- 
cline at its side, passes around the heel of the pitman and into the dépression 
at the outer end thereof, and eventually escapes from contact with the pitman, 
when the latter rebounds, owing to the pressure of the hay in the baling cham- 
ber. By the rebound, and the restraining action of the laterally extended arms, 
the pitman is thrown back to its former position, ready to corne in contact with 
the next crank, and the opération last described is repeated. The pitman is 
thus driven forward twice, and twice rebounds at each révolution of the shaft. 
Moreover, by the contrivance aforesaid the power applied to the pitman is very 
much increased, upon the principle of the toggle joint, when the end of the 
crank and the end of the pitman corne in contact, the opération of the power 
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mèchanisin belng to apply the greatest pressure when the hay in the baling 
chamber offers the greatest résistance. The power mechanism last described 
will be more fully understood by référence to the annexed drawings, Figs. 1, 4, 
and S, which form a part of the spécification of letters patent No. 394,623. 



No. 394,623. 



B. C. Sooy. 
Baling Press. 



Ify-J 



Patented Dec. 18, 1888. 




The claims in said patent which cover the device last described, and which 
are said to hâve been infringed, are as follows: "(1) In a baling press having 
a sultable bed, the combinatlon, with a driving shaft and its cranks, of laterally 
extended arms provided with an antifriction guide roller extending beyond the 
radius of said cranks, a rebounding plunger, and a pitman adapted to rebound 
within the radius of said cranks, and provided with a contracted, inclined, 
vibrating end portion, adapted to corne in contact with said guide roller, as 
described. (2) In a baling press having a suitable bed, the combination, with 
a driving shaft oi! cranks provided with antifriction end rollers, laterally ex- 
tended fixed arms provided with an antifriction guide roller extending beyond 
the radius of said cranks, a rebounding plunger, and a pitman having a vibrat- 
ing end portion adapted to rebound within the radius of said cranks, and an 
inclined outer edge portion declining toward its end adapted to corne into con- 
tact with said guide roller, and retain the said end of the pitman in the path 
of the antifriction roller on the end of said cranks, for the purpose described." 

The device covered by the complainant's patents Nos. 303,012 and 386,360, 
issued, respectively, May 17, 1887, and July 17, 1888, which is said to hâve 
been infringed by the défendants, relates to the sweep or lever by which the 
upright revolving shaft of the baling press is turned; the objeet of the pat- 
ented device being to prevent the sweep from moving forward suddenly and 
striking the team attached thereto when the crank is released from contact with 
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the pltman, and the latter rebounds. To this end the inventer provlded a rod 
to serve as a yielding support to the sweep, which rod had a llnk In the center, 
the design being that, when the strain on the sweep was released as the con- 
tact between the crank and pitman was broken, thé llnk in the rod or yielding 
support would permit the sweep to spring baekward, and prevent It, In a 
meâsure, from striking the team. The device in question will be readily coin- 
prehended by référence to the accompanying drawing, in which L is the sweep, 
M the rod or yielding support, and I the yoke attached to the top of the revolv- 
ing shaft, which 1s indicated by the letter "a." The claim for this device is 
couched In patent No. 386,360 In the following language: "(2) The combina- 
tion, in a baling press, with a driving shaft, of a yoke on sald shaft and a 
draft pôle pivotally attached thereto, and having a yielding support beyond 
the pivotai point of said pôle on said yoke, adapted to permit an accelerated 
speed of the shaft in passing a dead center, to relieve the tension on the draft 
pôle without shock, for the purpose speclfled." 




The device covered by the complainant's patent No. 358,898, issued March 8, 
1887, which is said to hâve been infringed by the défendants, is disclosed by the 
annexed drawing, Fig. 1, which forms a part of the spécification of said pat- 
ent. It may be said, generally, that the device in question consists of a box or 
fraine bolted to the baling chamber of the hay press, at the delivery end there- 
of, the outer end of this box or frame being so construeted, by means of lugs, 
nuts, bolts, and springs, as to permit the same to expand and contract to a 
limited extent when any hard substance happens to become mixed with the 
hay. The clalm of the patent covering the device in question is as follows: 
"(1) In a baling press, the combination with a suitable baling chamber of a 
delivery portion of said press, pivoted at one end thereto, and an opposite, 
expansible end, and adjusting bolts in suitable lugs upon said expanding end, 
and nuts upon said bolts, and springs between said nuts and lugs for the pur- 
pose described." 




The only device covered by patent No. 495,944, issued April 18, 1893, to James 
E. Ktiight and others, as assignées of Winfield S. Livengood and others, which 
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la Involved in the présent conitroversy, Is the device covered by the fifth clalm 
of the patent, which reads as follows: "(5) In a baling press, the combinatton 
of the traverser, a pitman, means for operating the pitman, and a foldlng apron 
formed In sections plvoted to each other, and Connecting the traverser with a 
stationary portion of the press, substantially as and for the purpose set forth." 
The folding apron is illustrated in the annexed eut, which forms a part of the 
spécification of the patent, and it may be said generally that this invention is 
designed to close the end of the baling chamber at which the pitman enters 
when the pitman rebounds. This function is performed automatlcally by niak- 
ing the apron in two sections, hinglng them together, and attaching one section 
of the apron to the upper part of the traverser or plunger, and the other section 
to a stationary portion of the press. By this means, as the traverser moves 
forward the folding apron is extended, and when the pitman rebounds the two 
sections of the apron are partially folded, and the end of the baling chamber 
la thereby closed. 



-22 




Zig.~W. 



For reasons which will sufflclently appear In the opinion, no description need 
be given of the device covered by patent No. 456,239, issued to Sooy July 21, 
1891. On the hearing of the case in the trial court the complainant's bill was 
dismissed. The case cornes to this court on an appeal taken by the complain- 
ant from such decree. 



No. 861,764. 



J. B. Johnson. 
Baling Press. 



Patented Apr. 26, 1887. 
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Charles K. Offield and Charles C. Linthicum (James Scammon, John 
S. Crosby, Henry Stubenrauch, and Eichard H. Manning on brief), for 
appellant. 

George A. Neal and T. S. Brown, for appellees. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The circuit court found that the complainant below, who is the 
appellant hère, had not established its title to patent No. 495,944, 
issued April 18, 1893; and it accordingly dismissed the bill without 
considering the other patents, upon the theory, no doubt, that there 
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could be no recovery unless the complainaut established its right to 
an injunction and an accounting as to each patent counted upon in 
the complaint Hay-Press Co. v. Devol, 72 Fed. 717, 723. This was 
an error. The toill charges, and it is also obvious, that the devices 
covered by the several patents were capable of embodiment and con- 
joint use in a single hay press. Indeed, only one hay press made by 
the défendants was produced for the purpose of establishing an in- 
î ringement of ail the patents. Under thèse circumstances the bill was 
not multifarious because it sought a recovery in a single suit for the 
infringement of ail the patents. Moreover, a failure of the complain- 
ant either to establish its title to one of the patents, of to show an 
infringement of one or more of the patents, would not affect its right 
to an injunction and an accounting with respect to the other patents, 
provided the proof showed that they had been infringed. Nourse v. 
Allen, 4 Blatchf. 376, 18 Fed. Oas. 459; Gillespie t. Oummings, 3 
Sawy. 259, Fed. Cas. No. 5,434; Horman Patent Manuf'g Co. v. Brook- 
lyn City E, Co., 15 Blatchf. 444, Fed. Cas. No. 6,703; Seymour t. 
Osborne, 11 Wall. 516, 559; Hayes v. Dayton, 8 Fed. 702. 

The patent of chief value which is involved in the présent con- 
troversy is the one first described in the statement, No. 394,623, 
issued Decémber 18, 1888, and it will be referred to hereafter as the 
"power patent." The other patents cover différent parts of the bal- 
ing press, and, while they may be useful devices, the successful opéra- 
tion of the machine is not so vitally dépendent thereon as it would 
seem to be on the mechanism described and claimed in the power 
patent; An attempt was made at the trial to show that the device 
covered by claims 1 and 2 of the power patent is disclosed substan- 
tially by several prior patents, and for that purpose référence was 
made more especially to the following patents, to wit: Patent No. 
361,764, issued to J. B. Johnson April 26, 1887; patent No. 354,517, 
issued to H. Purrier Decémber 14, 1886; and patent No. 367,539, 
issued to G-. McCarn August 2, 1887. Certain drawings, forming a 
part of the spécifications of thèse patents, which will sufflce to show 
the alleged anticipatory devices, hâve been incorporated into the fore- 
going statement. By référence to thèse drawings it will be observed 
that in the Johnson patent the pitman was driven forward by means 
of a cam attached to a reyolving drum or wheel, which meshed into 
cogs on the side of the pitman bar, and thus moved the pitman for- 
ward ; that in the Purrier patent a forward motion was given to the 
pitman by a revolving triangular plate, in the three corners of which 
antifriction rollers were inserted, which rollers, as the triangular 
plate revolved, came successively in contact with the end of the pit- 
man and forced it forward ; and that in the McCarn patent three lugs 
were placed at intervais on the periphery of a revolving drum, which 
lugs, as the drum revolved, came successively in contact with the end 
of the pitman and moved it forward substantially in the same man- 
ner that the pitman was moved by the triangular plate in the Purrier 
patent. Neither of thèse devices made use of pressure upon an in- 
clined plane for the purpose of moving the pitman, while the com- 
plainant's invention described in the power patent embodies the prin- 
ciple of giving the pitman a forward motion — First, by bringing the 
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antifriction rollers of the cranks into contact with an inclined plane 
on the side of the pitman ; and, second, by bringing said antifriction 
rollers into contact with the end of the pitman, thus increasing the 
power and giving the pitman a powerful f orward thrust at the moment 
the greatest force is required to compress the hay. It cannot be said. 
we think, that the complaiuant's invention is disclosed or anticipated 
by either of the patents aforesaid to which référence has been made. 
On the trial of the case a model of a hay press was introduced in évi- 
dence by the défendants which was said to be a correct model of a hay 
press that was constructed by the défendant W. S. Livengood during 
the year 1886, or prior thereto. The model was offered for the pur- 
pose of showing that Livengood had made a hay press, either during 
or prior to the year 1886, which anticipated the device covered by the 
complainant's power patent. With référence to this model, it is suffi- 
cient to say that it was proven on the trial of the case that it was 
not an original model of the press which it purported to represent, but 
was made by the défendant Livengood about six months after the in- 
stitution of the suit at bar for the purpose of being used as évidence 
to invalidate the claims of the power patent. It was so made merely 
from the witness' recollection of the structure of the press that it pur- 
ported to represent, which he had not seen for eight or ten years, and 
the fact that it was not an original model was not disclosed when it 
was offered in évidence, but was intentionally concealéd until the fact 
was develbped on cross-examination. Under the circumstances, we 
cannot accept the model in question as sufflcient évidence to invalidate 
the claims of the power patent. Moreover, even if we were able to 
find that it was a correct model of a hay press constructed by the dé- 
fendant Livengood, we should be of the opinion that in the hay press 
in question the power was wholly applied to the very end of the pit- 
man, and that the principle embodied in the complainant's power pat- 
ent of applying pressure to the incline on the side of the pitman was 
neither conçeived nor applied in the older press which the model pur- 
ports to represent. 

It remains to be determined whether the defendant's baling press 
infringes claims 1 and 2 of the power patent. It will be observed that 
one élément of the combination covered by those claims consists "of 
laterally extended arms provided with an antifriction roller extending 
beyond the radius of said cranks." It is contended by the défendants 
that this élément is wanting in the infringing baling press which was 
introduced in évidence. None of the drawings which form a part of 
the power patent disclose the laterally extended arms very clearly, and 
for that reason it is necessarv to say that thèse arms extend from the 
C-shaped casting, which supports the revolving shaft, at right angles 
to the shaft, one of the arms being above and one below the pitman ; 
their sole function being to control the vibrating end of the pitman, 
and keep it in a position to be acted upon at the proper moment by the 
short cranks attached to the revolving shaft. Thèse arms hold a roller 
at their outer end, which cornes in contact with the outer edge of the 
pitman as it is pushed forward or rebounds, and thus lessens the fric- 
tion. In the infringing device, on the other hand, an arm curving out- 
wardly is firmly attached to the bedplate some distance from the re- 
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volying shaft, and extends backward in the direction of the shaft, out- 
side of the radins of the cranks, to a point about as far as the pitman 
goes when it rebounds. An antifriction roller is pivoted to the bot- 
tom of the pitman, which presses against the inner side of the curved 
arm when the pitman is in motion, and thus contrôla the movement 
of the pitman, keeping it always in proper relation to the cranks. In 
the infringing device the pitman is prevented from moving upward 
or vertically, when it rebounds, by curved rods attached to the f rame 
holding the revolving shaft, which pass over the pitman, and are 
attached to the axle which supports the bedplate of the press at a 
point outside of the radius of the cranks. The curved arm or curved 
way in the infringing device, against which the antifriction roller 
presses, which is pivoted to the pitman, undoubtedly perforais the 
same function as the laterally extended arms and antifriction roller of 
the power patent. We cannot say that, as a means of controlling 
both the latéral and forward motion of the pitman, it is any improve- 
ment upon the mechanism designed for the same purpose in the power 
patent. It seems to be simply a mechanical déviation from the 
method of construction described in the latter patent, which neither 
involves a new principle of opération, nor produces a better or a dif- 
férent resuit. Our conclusion is, therefore, that the curved arm or 
way in the infringing device must be regarded as a mechanical équiva- 
lent for the laterally extended arms of the power patent. It results 
from this view that claims 1 and 2 of that patent hâve been infringed. 

We are not able to say that the évidence discloses an infringement 
of the claims of patents Nos. 363,012 and 386,360, which are referred 
to and described in the statement. The only claim of thèse patents 
which is alleged to be infringed is the one quoted in the statement, 
which seems to be based upon a method of constructing the draft pôle 
or sweep whereby it is allowed to spring backward slightly when the 
strain on the sweep ceases, as the pitman is released. This object is 
accomplished by putting a link in the rod which re-enforces or 
strengthens the sweep. In the infringing device it does not appear 
that the rod supporting the sweep is divided into sections by a link, or 
that it was designed to permit the sweep to spring backward to any 
marked extent. The rod in question is rigidly attached at one end to 
the sweep, and at the other to the yoke by which the shaft is turned. 
Its sole function would seem to be to strengthen or re-enforce the 
sweep. If it has any other function, it is not disclosed by the model 
of the infringing device which was offered in évidence. 

We hâve also reached the same conclusion last announced with réf- 
érence to the charge of infringement in so far as it respects complain- 
ant's patents Nos. 358,898 and 456,239. Without going into the sub- 
ject in détail, as thèse patents do not seem to be of much value or im- 
portance, it will sufflce to say that the means employed by the défend- 
ants in the infringing device to permit the frame attached to the 
outer end of the baling chamber to expand or contract are so essen- 
tially différent from the means described to accomplish the same ob- 
ject in complainant's patent No. 358,898 that the claim of infringe- 
ment as to the latter patent cannot be sustained. In the complain- 
ant's device a coiled spring is interposed between the nuts of the 



KANSAS CITY HAY-PRESS CO. V. DEVOL. 735 

crossbars which hold the frame together, and the lugs through which 
the crossbars pass. In this way the end of the delivery chamber is 
made to expand or contract as occasion requires. In the défendants' 
device no such coiled springs are employed. Besides, we entertain 
such grave doubt as to whether the device covered by claim 1 of pat- 
ent No. 358,898 possesses patentable novelty that in any event the 
patentée should be limited to the précise form of construction de- 
scribed in his patent. 

Complainant's patent No. 456,239 is not infrînged by the défendants, 
for the reason that the combination covered by the claims of that pat- 
ent which are said to hâve been infringed embrace, as one élément 
thereof, "a curved spring plate upon the vibrating end of said pitman"; 
and there is no pretense that the hay press manufactured by the dé- 
fendants employs such a spring plate on the end of the pitman, or any- 
thing équivalent thereto. 

This brings us to a considération of patent No. 495,944, which was 
issued on April 18, 1893, to James E. Knight, Edward Kelly, and 
William A. Alderson, as assignées of Winfleld S. Livengood et al. The 
trial court held that the complainant company had no title to this 
patent which would enable it to complain of an infringement thereof. 
The hay press which is being manufactured by the défendants discloses 
a combination such as is covered by the flf th claim of patent No. 495,- 
944, consisting of "the traverser, pitman, means for operating the pit- 
man, and a folding apron formed in sections pivoted to each other, and 
Connecting the traverser with a stationary portion of the press." The 
défendants are therefore guilty of an infringement of the fifth claim 
of this patent, and the only question to be considered is whether the 
complainant company has a title thereto. Its alleged title was thus 
derived: Livengood, Chadbourne, and Gibbons, the inventors, prior 
to the issuance of the patent conveyed the invention to a corporation, 
the Midland Manufacturing Company. The Midland Manufacturing 
Company conveyed the same to Edward Kelly by a written assign- 
aient which was signed by W. H. Chadbourne as président of the com- 
pany, and attested by the signature of P. D. Myers, its secretary, with 
the corporate seal attached. Kelly then transferred a two-thirds in- 
terest in the invention to James E. Knight and William A. Alderson, 
and Kelly, Knight, and Alderson subsequently sold and assigned the 
patent, aîter it was issued to them, to the complainant, the Kansas 
City Hay-Press Company. It is the conveyance from the Midland 
Manufacturing Company to Kelly which is supposed to be détective, 
for the reason that it was not executed in pursuance of a resolution of 
the board of directors of the company. When the last-mentioned as- 
signaient was made, Chadbourne, the président of the company, and 
Myers, the secretary, were the owners of ail the capital stock of the 
Midland Manufacturing Company. Livengood, it seems, had a lien on 
certain shares of the stock that were held in pledge for his benefit to 
secure a debt in the sum of about $1,000 which 'Chadbourne owed him. 
The corporation to whoni the invention belonged has never as yet 
questioned the validity of the assignment to Kelly, although that as- 
signment was executed on March 23, 1893, and the patent was subse- 
quently issued to parties who derived their right to the patent under 
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that assignment Moreover, as we understand the évidence contained 
in the présent record, the considération received for the assignment of 
the invention to Kelly was the satisfaction of a certain indebtedness 
which the Midland Manufacturing Company owed Kelly, and which 
that company aJso owed Knight and Alderson for professional services 
that had been rendered for and in behalf of the company. It also ap- 
pears from the testimony that, although the assignment was not for- 
mally authorized by the board of directors, yet that Chadbourne and 
Myers, who owned ail the stock of the company, after a full considéra- 
tion of the condition of the company concluded to exécute the assign- 
ment, as the company was at the time insolvent and unable to further 
prosecute its business. In view of thèse facts, we are constrained to 
hold that the défendants in this suit cannot successfully challenge the 
complainant's title to patent No. 495,944. We are of opinion that the 
Midland Manufacturing Company is alone entitled to question the 
validity of the assignment which was executed by its président and 
secretary, and that none of the défendants occupy such a relation to 
that company as entitles them to complain of a sale of a corporate 
asset of which the company itself does not see fit to complain. It may 
be conceded that the sale of the patent in question to Edward Kelly 
was not within the scope of the ordinary powers of the président and 
secretary, but the act in question was not ultra vires, and it was clearly 
subject to ratification by the corporation. Inasmuch as four years 
hâve elapsed since the assignment was executed, and the corporation 
has shown no disposition to question its validity, and inasmuch as the 
assignment under which the complainant dérives title is good and suf- 
ûcient in f orm to transfer a légal title to the patent, we think that no 
third party — not even a person who has a lien on certain stock of the 
corporation — should be permitted to challenge the validity of the as- 
signment in a collatéral proceeding. 2 Mor. Corp. §§ 619, 626, 631, 
and cases there cited. 

It results from thèse views that the decree dismissing the bill of 
complaint was erroneous. The decree of the circuit court is accord- 
ingly reversed, and the case is remanded to that court, with directions 
to enter a decree dismissing the bill at complainant's cost as to patents 
Nos. 358,898, 363,012, 386,360, and 456,239, and with further direc- 
tions to enter a decree establishing the validity of patents Nos. 394,623 
and 495,944 and the complainant's title thereto, with costs; also, with 
directions to award an inj miction jestraining the défendants from in- 
fringing claims 1, 2, and 3 of said patent No. 394,623, and claim 5 of 
patent No. 495,944 ; and also with directions to order an accounting as 
to the profits realized by the défendants and the damages sustained by 
the complainant in conséquence of the infringement of the above-speci- 
fied claims of the two patents last described. 
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BAILEY v. BERKEY et aL 

(Carcnit Court, N. D. California. July 12, 189T.) 

No. 12,350. 

1. Taxation— Liabilitt of Assessor for Malicious Excessive Assessment. 

An assessor, though acting judicially when listing property (or assess- 
ment, and not liable for mère errors or mistakes of judgment, is liable for 
damages resulting from an excessive assessment made maliciously or cor- 
ruptly. 

2. Same— Pleading. 

In an action agalnst an assessor to recover damages for an excessive as- 
sessment maliciously made, allégations as to the existence of a mortgage 
on the property assesséd are material and germane. 

Action at law against an assessor and the sureties on his officiai 
bond to recover $10,000 damages for an excessive assessment alleged 
to hâve been made maliciously upon plaintiff's property. Demurrer 
that the com plaint does not state facts sufficient to constitute a cause 
of action. Demurrer overruled. Motion to strike out parts of the 
complaint denied. 

A. P. Catlin (J. H. McKune, of counsel), for plaintiff. 
Elwood Bruner, for défendants. 

MOEEOW, Circuit Judge. This is an action on the case to recover 
the sum of $10,000 damages for an excessive assessment upon plain- 
tiff's real property, situate in the county of Sacramento, state of Cali- 
fornia, The complaint allèges that the plaintiff is a citizen of the 
state of &ew York, and that the défendants are, and hâve been for 
more than four years next preceding the commencement of this action, 
citizens of the state of California. The défendant F. H. Berkey is 
alleged to hâve been the duly elected, qualifled, and acting assessor 
in and for the county of Sacramento, state of California, and that the 
other défendants are the sureties on the officiai bond of the said 
Berkey as assessor. The complaint further avers that the défendant 
Berkey, as such assessor, listed the real property of plaintiff for the 
fiscal years 1896 and 1897, and in said list valued the improvements 
on said property at the sum of $40,300, when in fact the value of the 
said improvements did not exceed the sum of $20,000; that in mak- 
ing such valuation the défendant Berkey did not honestly or fairly fix 
in said assessment list said valuation at $40,300 according to his 
judgment, but, on the contrary, well knowing that the said improve- 
ments were not of any greater value than $20,000, fraudulently, and 
with a distinct intention on his part to oppress and injure the plain- 
tiff and compel him to pay taxes on $20,300 over and above the actual 
value of such improvements, listed the said improvements at the valua- 
tion of $40,300, and returned said list so fraudulently and wrongfully 
made to the board of equalization of the said city of Sacramento; that 
plaintiff subsequently applied to the board of equalization to reduce 
the aforesaid wrongful valuation of said improvements, winch applica- 
tion the said défendant Berkey, with the aforesaid intent to oppress 
81 F.— 17 
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and injure plaintiff, did then oppose, and, moved thereunto by suck 
opposition, said board rëfused to reduce said valuation, and the proper 
authorities of said county levied as a tax on said improvements tb-e 
sum of |1.45 on each $100 of such valuation. It is further al- 
leged that on the 30th day of January, 1895j the board of régents of 
the University of California loaned the plaintiff $30,000 of the funds 
of said university in their charge as such régents, and to secure the 
payment thereof the plaintiff executéd and delivered to said régents 
his mortgage, mortgaging to them the real estate hereinbefore de- 
scribed, which mortgage, before the first Monday in March, 1895, was 
duly recorded in the office of the county recorder of said county of Sac- 
ramento, where the same remains of record, and is in full force and 
effect, and unsatisâed in whole or in part, of which mortgage défend- 
ant Berkey at the time he made such list had actual knowledge; that 
said mortgage is not lawfully subject to assessment for taxation. It 
is further averred that the défendant Berkey, in listing the property 
of plaintiff as above stated, has been guilty of oppression, fraud, and 
malice, actual and presumed. Besides the actual damages com- 
plained of, the plaintiff asks for exemplary damagea A demurrer 
is interposed to the complaint on the ground that it does not state 
facts sufficient to constitute a cause of action. A motion is also 
made to strike out ail that part of the complaint which avers the 
mortgaging of the property as contained in the ninth and tenth alléga- 
tions. 

The demurrer raises the important question whether an action can 
be maintained against an assessor for maliciously making an ex- 
cessive assessment upon the plaintiff 's property, with intent to injure 
and oppress him. There is undoubtedly considérable conflict of au- 
thority on the proposition. Such an eminent jurist as Judge Cooley 
maintains that, as the duty of an assessor in listing the value of 
property for taxation is of a judirial character, that offlcer is clothed 
with a complète immunity from private suits, not alone for mère errors 
of judgment, but for his willful, malicious, and corrupt motive in 
making an excessive assessment. Cooley, Tax'n, p. 556. To the 
same effect are Mechem, Pub. Off. p. 424, § 640, and the following 
cases: Wilson v. Mayor, etc., of New York, 1 Denio, 595; Weaver v. 
Devendorf, 3 Denio, 117; Gaslight Co. v. Donnelly, 93 N. Y. 557; 
Bteele v. Dunham, 26 Wis. 393. The only recourse, according to this 
line of authority, lies in a crimihal proceeding against the delinquent 
assessor for his malicious and corrupt conduct. On the other hand, 
what seems, at the présent day, to be the greater and better weight of 
authority supports the doctrine that while assessors are not liable to 
private suits for mère errors or mistakes of judgment in making ex- 
cessive assessments upon property, so long as they had jurisdiction to 
make the assessment, they will be held liable in damages for making 
an excessive assessment with a malicious, corrupt, or other sinister 
motive. The gênerai rule is thus summarized in 19 Am. & Eng. Enc. 
Law, p. 486 : 

"It may be laid down as a gênerai rule that a judiclal offlcer acting within 
Ms jurisdiction is not liable, in an action for damages, for any judgment liff 
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may deliver. And for the purpose of exemption under this rule an officer who 
acts judicially for the time being is considered a judicial officer, although he 
may also perform ministerial duties. In order to be entitled to this protection, 
however, the officer must aet within bis jurisdiction, and in good faith, with- 
out fraud or malice; and the burden of proof is on the plaintiff to show that 
the officer acted nialiciously and in bad faith." 

The folio wing cases recognize the gênerai rule referred to: Gould 
t. Hammond, 1 McAll. 235, Fed. Cas. No. 5,638; Gregorv v. Brooks, 37 
Conn. 365; Porter v. Haight, 45 Cal. 631; Green v. Swift, 47 Cal. 536; 
McCormick v. Burt, 95 111. 263; Elmore v. Overton, 104 Ind. 548, 4 
N. E. 197; Gregory v. Small, 39 Ohio St. 346; Burton v. Fulton, 49 
Pa. St. 151; Morgan v. Dudley, 18 B. Mon. 693; Chrisman v. Bruce, 1 
Duv. 63; Ballerino v. Mason, 83 Cal. 447, 23 Pac. 530; Keenan v. 
Cook, 12 R. I. 52; Parkinson v. Parker, 48 Iowa, 667; Williams v. 
Weaver, 75 N. Y. 30; Apgar v. Hayward, 110 N. Y. 225, 18 N. E. 85. 
See, also, cases cited in the above citation from 19 Am. & Eng. Enc. 
Law, p. 489. It may be observed, further, that there is another Une 
of cases which makes a distinction between public officiais who are 
judges and justices of the peace (that is, those who act in a distinc- 
tively and exclusively judicial capacity) and those other public officiais 
who act merely in a quasi judicial capacity, such as assessors and the 
like. Pike t. Megoun, 44 Mo. 491 ; Elmore v. Overton, 104 Ind. 548, 
4 N. E. 197; Upshur Co. v. Eich, 135 U. S. 467, 10 Sup. Ct. 651; 
Cooley, Torts (2d Ed.) p. 480, and cases there cited. In Pike v. 
Megoun, supra, it was said: 

"An action, then, does not lie against judges or magistrates, or persons act- 
ing Judicially, in a matter within the scope of their jurisdiction, however er- 
roneous their judgment, or corrupt and malicious their motives. But there is 
a Hmit to this judicial immunity. The civil remedy dépends exclusively upon 
the nature of the duty which has been vlolated. When duties which are pure- 
ly ministerial are cast upon officers whose chief functions are judicial, and 
the ministerial duty is violated, the officer, although for most purposes a judge, 
is still civilly responsible for such misconduct. And the same rule obtains 
where judicial functions are cast upon a ministerial officer. But to render a 
judge acting in a ministerial capacity, or a ministerial officer acting in a ca- 
pacity in its nature judicial, llable, It must be shown that his décisions were 
not merely erroneous, but that he acted from a spirit of willfulness, corrup- 
tion, and malice; in other words, that hls action was knowingly wrongful, 
and not according to his honest convictions In respect of his duty." 

The distinction made appears to me to be a correct and logical one. 
It certainly tends to remove much of the perplexity that would other- 
wise attend the subject. The reasons why a judge, justice of the 
peace, or a juror should be completely exempted from private suits 
for their judicial acts are much stronger, from the standpoint of pub- 
lic policy, than apply to a public officer discharging quasi judicial 
functions, such as an assessor. As was well said in Scott v. Stans- 
field, L. R. 3Exch. 220: 

"This provision of the law is not for the protection or benefit of a malicious 
or corrupt judge, but for the benefit of the public, whose interest it is that the 
judges should be at liberty to exercise their functions with independence, 
and without fear of conséquences." 

Many of the cases cited by counsel for défendants involved suits 
where it was attempted to sue judges, justices of the peace, and jurora. 
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Thèse cases are therefore to be distinguished from the case at bar. 
The authorities in this state — keeping in mind the distinction hereto- 
fore made between judicial officers and those acting in a quasi judicial 
capacity in connection with their ministerial duties — accord with the 
rule that where malice is expresaly alleged, as in the case at bar, 
a suit can be maintained against an assessor for an excessive assess- 
ment. In Ballerino t. Mason, 83 Cal. 447, 23 Pac. 530, a suit was 
brought against a county assessor and the sureties upon his officiai 
bond, as in the case at bar, alleging that the assessor willfully and 
against law assessed a tract of land belonging to plaintiff at an un- 
lawful and false valuation, which was largely in excess of a sum al- 
légea to be its highest actual value for agricultural purposes. It was 
held that the averment of the value of the property, to wit, "highest 
actual value for agricultural purposes," was insufflcient, and, further, 
that the averment that the assessment was willful and against law, 
without an averment that he acted maliciously and with intent to 
wrong or injure the owner of the property, did not négative the pre- 
sumption that he simply erred in judgment, for which he was not 
liable to an action. In other words, it was there held that as the 
complaint did not aver, among other things, that the assessor had been 
actuated by malice, the demurrer should be sustained. The effect of 
this décision, so far as it is applicable to the présent case, is to hold 
that, had there been an averment of. malice in the complaint, the de- 
murrer would hâve been overruled, and the suit could hâve been 
maintained; assuming, of course, that the complaint was sufficient 
in other respects. In Porter v. Haight, 45 Cal. 631, it was held that 
the boafd of state prison directors, in annulling a contract they had 
made for the employment of cohvict labor, acted in a judicial, and not 
a ministerial, capacity, for which, if they acted without fraud or 
malice, they did not incur any personal liability. In Green v. Swift, 
47 Cal. 536, it was held that a board of commissioners appointed by 
an act of the législature, with power to turn or straighten the channel 
of a river in order to protect a populous portion of the country from 
threatened inundation, are not liable for damages to others caused by 
the work, resulting from mère errors of judgment in the commission- 
ers, provided they keep within the scope of their powers, and exercise 
their judgment honestly, and do not act maliciously, oppressively, or 
arbitrarily. Mr. Justice Wallace, in rendering the opinion of the 
court, said: 

"They [the commissioners] were to exercise their judgment honestly, and to 
do the work, of course, with proper care and caution, and not maliciously, 
oppressively, or arbitrarily, to the injury of the rights of other persons. But, 
keeping within the scope of thèse powers, they are not to be held liable for 
mère errors of judgment, nor for injuries to others resulting from the work 
itself, if properly performed and with due care. Otherwise, as remarked by 
Lord Kenyon, every statute of this character 'would give rise to an inûnity 
of actions,' " eiting Governor, etc., v. Meredith, 4 Term R. 796. 

In Gas Co. v. January, 57 Cal. 614, where it was sought to restrain 
the défendant from proceeding to enforce the collection of taxes upon 
the valuation as flxed by the assessor, it was said by the court: 
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"The duty of making the valuation was cast upon the assessor. The method 
of arriving at the valuation, the process by which his mind reaehed the con- 
clusion (in case where, as hère, it is not pretended that he acted fraudulentiy 
or dishonestly), is matter committed to his détermination." 

The case of Gould v. Hammond, a décision rendered in this court in 
1857, and reported in 1 McAll. 235, Fed. Cas. No. 5,638, is also in 
point. In that case an action was brought against the défendant to 
reeover damages arising from an alleged illégal saie of goods under 
his order as collecter of the port of San Francisco. It is true that no 
fraud or other corrupt motive was imputed to the défendant, boit 
Judge McAllister, in stating the gênerai rule as to when suits could 
be brought against an offlcer acting judicially, said : 

"Being pro hac vice a judicial officer, the défendant is not liable to an action 
if he falls into an error in a case where the act done is not merely niinisterial, 
but one in relation to which his duty is to exercise his judgment and discré- 
tion, although an individual may suffer by his mistake. [Citing Kendall v. 
Stokes, 3 How. 87.] If a discrétion was reposed in him by law, the défend- 
ant is not punishable, unless it be first proved either that he exercised the 
power conflded in cases not wi'thin his jurisdiction, or In a manner not con- 
fided to Mm, as with malice, cruelty, or willful oppression." 

The learned judge refers to the case of Otis v. Watkins, 9 Cranch, 
339, in support of his reasoning. In that case the question arose 
whether a collector of port was justified, under the embargo law of 
April 25, 1808 (2 Stait. 499, § 11), in detaining a vessel if he in fact 
entertained an opinion that the law was about to be violated. It is 
obvious that the action of the collector in that case was discretionary, 
and of a quasi judicial nature. The case came up in the suprême 
court with référence to certain instructions which the court below 
gave, in its charge, to the jury. Mr. Justice Livingston, in delivering 
the opinion of the court, said : 

"The charge ls deemed incorrect in another respect. The Jury was told that 
it was the collector's duty to hâve used reasonable care in ascertaining the 
facts on which to form an opinion. This instruction implies that the collector 
ls liable if he form an incorrect opinion, or if, in the opinion of the jury, it 
shall hâve been made unadvlsedly, or wlthout reasonable care and diligence. 
But the law exposes his conduct to no such scrutiny. If it did, no public officer 
would be hardy enough to act under it, If the jury believed that he honestly 
entertained the opinion under which he acted, although they might think it 
Incorrect and formed hastily or without sufflcient grounds, he would be en- 
titled to their protection. Such was the opinion of the court in the case of 
Crowell v. McFadden, 8 Cranch, 94, decided at the last term. This does not 
preclude proof on the part of the plaintiffs showing malice or other circum- 
stances which may impeach the integrity of the transaction." 

And Mr. Chief Justice Marshall, delivering a separate opinion in the 
same case, said : 

"If it ean be proved, either from the gross oppression of the case, or from 
other proper testimony, that the collector did not in fact entertain the opinion 
under which he professed to act, some doubt may be entertained of his being 
justified by law; but if the opinion avowed was real, though mlstaken, a dé- 
tention under that opinion ls lawfuL" 

See, also, State v. Central Pac. E. Co., 7 Nev. 99, where it is strongly 
maintained that an assessor will not be protected for excessive assiess- 
ments fraudulentiy made, and that, in a huit by the state to reeover 



742 81 FEDERAL REPORTER. 

taxes under a fraudulent assessment, this was good matter of défense. 
The casé of Turpen v. Booth, 56 Cal. 65, cited by counsel for défend- 
ants, was a case where it was atternpted to sue a grand juror for his 
alleged erroneous and malicious conduct as such. Manifestly, such a 
judicial offlcer should be clothed with a complète immunity from 
priva te suits. See, in this connection, the leading case of Yates v. 
Lansing, 5 Johns. 291. 

Although the proposition is not entirely free from doubt, still I 
think the better rule to follow is that an assessor, although acting 
judicially when listing property for assessment, and not liable for mère 
errors or mistakes of judgment, is nevertheless liable to be sued for 
damages resulting from an excessive assessment made maliciously or 
comiptly. As the complaint in this case allèges specifically that the 
excessive assessment was made maliciously. with intent to oppress 
and injure the plaintiff, the demurrer should be overruled, and it is 
so ordered. 

With référence to the motion to strike out the ninth and tenth 
allégations, relating to the mortgaging of the property alleged to hâve 
been excessively assessed, on the ground that such allégations are im- 
material, it is sufflcient to say that I regard the allégations as material 
and germane to the allégations of excessive assessment. The motion 
to strike out is therefore denied. 



WADB v. TRAVIS COUNTY, TEX. 

(Circuit Court of Appeals, Pif th Circuit. June 16, 1897.) 

No. 527. 

1. Vaijditt of Countt Bonds— Constitotional Requirement to Levy Tax 

to Pat. 

The provision of Const. Tex. art. 11, § 7, that "no debt for any purpose 
shall ever be incurred in any mariner by any city or county, unless provision 
is made at the time of creating the same for levying and collecting a suf- 
flcient tax to pay the interest thereon and provide at least two per cent, 
as a sinking fund," applies to ail éities and counties, and is not restricted 
to counties and cities bordering on the Gulf coast, which, by the preceding 
sentence of that section, are authorized to levy and collect a tax for the 
construction of sea walls, breakwaters, or other sanitary purposes, and to 
create a debt therefor, and issue bonds in évidence thereof. 

2. FkdbraTj Courts— State Décisions. 

A décision of the highest court of a state construing a provision of the 
state constitution limitïng the power of counties and cities as to the création 
of debts, is binding on the fédéral courts. 

Error to the United States Circuit Court for the Western District 
of Texas. 

J. P. Blair, T. B. Cochran, Robt. G-. West, and T. W. Gregory, for 
plaintiff in error. 
Franz Fiset, for défendant in error. 

Before PAKDEE, Circuit Judge, and NEWMAN, District Judge. 
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NEWMAN, District Judge. Suit was brought in the United 
States circuit court for the Western district of Texas by the plaintiff 
in error against the défendant in error, Travis county, Tex., to recover 
upon interest coupons which had been detached f rom 47 bonds issued 
by Traris county for the purpose of building an iron bridge across the 
Colorado river. The coupons were for $60 each. The défendant de- 
murred to plaintiff 's pétition, the demurrer was sustained, and an ex- 
ception duly entered. The question in the case is whether the bonds 
issued by the county of Travis, and from which the coupons sued on 
were detached, were issued in conformity to law and to the constitu- 
tion of Texas on the subject. This question of the validity of the 
bonds dépends first and mainly on the construction of a provision of 
the constitution of Texas, — section 7, art. IL Section 7 is as fol- 
lows: , 

"AH counties and cltïes bordering on the coast of the Gulf of Mexico are 
hereby authorized, upon a vote of two thlrds of the taxpayers therein (to be 
ascertained as may be provided by law) to levy and collect sudh tax for con- 
struction of sea walls, breakwaters or sanitary purposes as may be authorized 
by law, and may oreate a debt for such works and issue bonds in évidence 
thereof. But no debt for any purpose shall ever be lncurred in any manner 
by any clty or county, unless provision is made at the time of creating the 
same for levying and collectlng a sufflcient tax to pay the Interest thereon and 
provide at least two per cent, as a sinking fund; and the condemnation of the 
rlght-of-way for the érection of such works shall be fully provided for." 

The contention for the défendant in error is that the latter clause 
of this section, that "no debt for any purpose shall ever be incurred in 
any manner by any city or county, unless provision is made," etc., is 
applicable to the contract made by the county for the building of this 
bridge, and that, the pétition of the plaintiff failing to show com- 
pliance with it, the contract is void, the bonds illegally issued, and the 
county not bound for their payment. The contention, on the other 
hand, is that the language of this last clause must be read in connec- 
tion with the preceding portion of the section, and, taking that section 
together with existing conditions, and the action of the constitutional 
convention in connection with the adoption of this section, that this 
last clause must be held, as the former part of the section, to apply 
only to the counties bordering on the coast of the Gulf of Mexico. It 
is said that immediately preceding the action of the convention in 
placing this section in the constitution a great hurricane had swept 
over the Gulf coast, causing the city of Galveston to be submerged, 
and resulting in much destruction to life and property on the entire 
coast. It is said that this caused section 7 to be placed in the con- 
stitution, and that it must be read and construed in the light of the 
situation at that time. We do not understand this last clause to be 
so restiïcted. It seems to us to be entirely separate from the preced- 
ing part of the section, and to refer to ail the cities and counties of the 
state. Judge Maxey so held in the court below, and we agrée with 
him that this is the proper construction of the section. 72 Fed. 985. 
This is the view heretofore taken by this court of this section of the 
constitution of Texas, as will be seen by an examination of the cases 
of Millsaps v. City of Terrell, 8 G. C. A. 554, 60 Fed. 193, and Quaker 
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Oity Nat. Bank. v. Nolan Co., 14 G. C. A. 157, 66 Fed. 883. While 
the question made hère was not distinctly made in those cases, the 
court seems to act in both casea upon the assumption that the con- 
struction which applies the latter part of the section to ail cities and 
counties in the state is the correct one. But, even if the question was 
doubtful hère, we would be controlled by the décisions of the suprême 
court of Texas construing this provision of the state constitution. 
An examination of the décisions of that court leaves no doubt that its 
construction is in accordance with that of the circuit judge in the 
case at bar. 

In the opinion of the court in the case of City of Terrell v. Dessaint, 
71 Tex. 770, 9 S. W. 593, this language is used: 

"Section 7 of the same article contalns this still more emphatic déclaration: 
'But no debt for any purpose shall ever be incurred in any manner by any 
city or county, unless provision is made at the time of creating the same for 
levyirig and collecting a sufflclent tax to pay the interest thereon, and to pro- 
vide at least two per cent, as a sinking fund.' In Corpus Christ! v. Woessner, 
58 Tex. 462, it was intimated that there might be a question whether the 
provisions quoted applied to cities other than such as hâve more than ten 
thousand inhabitarrts; but the détermination of the point was not necessary 
to the décision of that case, and lt was not decided. The question is presented 
in the case before us, and we are of opinion that they must be held to apply 
to ail cities alike. It is true that section 5 relates mainly to cities having more 
than ten thousand inhabitante, and provides that they may be chartered by 
spécial acts of the législature, and fixes the limits of their taxing power. 
Section 7 alsb relates in the first place to counties and cities upon the sea 
coast, and âuthorizes them to levy and collect taxes for the construction of 
sea walls, breakwaters, and sanitary purposes, and to create debts for thèse 
objects. But the provisions we hâve quoted contain no word or words which 
restrict their application to the cities previously mentioned in the same section. 
The language is gênerai and unqualified, and we find nothing in the context 
to indicate that the framers of the constitution did not mean preeisely what 
is said; that is, that no city should create any debt without providing by taxa- 
tion for the payment of the sinking fund and Interest." 

In the case of Nolan Co. v. State, 83 Tex. 182, 17 S. W. 823, the 
latter clause of the section of the constitution under considération is 
treated as applying to ail counties of the state. Page 200, 83 Tex., 
and page 829, 17 S. W. 

It is said that in deciding the case of City of Waxahachie v. Brown^ 
67 Tex. 519, 4 S. W. 207, the court took a différent view of this clause 
of section 7, and in fact restricted its application to cities and counties 
bordering on the Gulf of Mexico; and that décision, it is argued, 
entered into and became a part of the contract for building the bridge 
and issuing the bonds in the case hère. Without determining wheth- 
er or how far that décision of the suprême court, even if it went to the 
extent claimed, would hâve the effect indicated, it is sufflcient to say 
that an examination of that case shows that it was not the intention of 
the court to construe this clause of the constitution at ail. The only 
mention made in that décision of this provision of the constitution was 
incidental, and only made in the summing up of the différent consti- 
tutional provisions bearing upon the question under considération in 
that case. The question made hère was not made there, and there 
was evidently no intention on the part of the court to décide it The 
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opinion we entertain of the proper construction of this clause of the 
constitution, the tonner décisions of this court, and the décisions of the 
suprême court of the state of Texas ail combine to sustain the circuit 
judge in his décision on this question in the court below. The opin- 
ion in Brazoria Co. v. Youngstown Bridge Co. (recently decided in this 
court) 80 Ped. 10, is in harmony with, and fully supports, the conclu- 
sions herein announced. The judgment of the court below sustain- 
ing the demurrer to the plaintiff 's déclaration should be afflrmed. and 
it is so ordered. 



DEFRIER et al. v. THE NICARAGUA. 

(District Court, S. D. Alabama. April 10, 1897.) 

No. 764. 

t. Shipping — Trbatment op Passengers— Lodging, Bbdding, etc. 

Passengers who come aboard a vessel mainly engagea in the carriage of 
freight, after the eabin room is ail taken, and who for two days, while load- 
ing is going on, make no claim to cabin accommodations or for bédding, are 
to be considered as impliedly agreeing that their ship room and quarters 
are to be on deck, and that such accommodations are to be deemed reasonable. 

2. Same. 

A vessel is not bound, in the absence of spécial eontract, to furnish bedding 
for steerage or deck passengers. 

3. Same — Insbfftciency of Food. 

In the absence of spécial eontract to the contrary, a vessel is bound to fur- 
nish a sufficient quantity of suitable food for deck passengers, and is liable 
in damages for the master's failure to do so when lt Is within his power. 

4. Same— Damage to Baggage. 

Deck passengers, whose baggage is not in trunks, and who keep it In their 
own possession, cannot hold the ship liable for its loss or damage. 

This was a libel by Joseph Defrier and others against the steamsliip 
Nicaragua to recover damages suffered because of alleged insufficiency 
of food and accommodations furnished to them as passengers. 

Smith & Gaynor, for libelants. 
Pillans, Torrey & Hanaw, for claimant. 

TOULMIN", District Judge. A person who undertakes, though 
only on that particular occasion, to carry for hire, without spécial 
eontract, incurs the responsibility of a common carrier. 2 Add. 
Cont. p. 715, and note. A eontract for passage by water implies 
something more than ship room and transportation. It includes 
reasonable comforts, necessaries, and kindness, and suitable food 
and the common means of relief in cases of Sickness. Chamberlain 
t. Chandler, 3 Mason, 242, 5 Fed. Cas. 413. It is the duty of the com- 
mon carrier by water to provide his passengers with comfortable 
accommodations, and with a sufficient supply of wholesome food, 
unless there is a eontract to the contrary or a fair understanding to 
the contrary; and the carrier must sûbject his passengers to no suffer- 
ing or inconrenience which can be avoided by reasonable care and 
effort. While the carrier has no right to carry an additional passen- 
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ger when Ma, vessel is already so full that by tlie additional passenger 
other passengers are made uncoinfortable, yet the added passenger 
might hâve no right to complain, and would not if he knew what 
annoyance and discomfort he must encounter by going on board. 1 
Pars. Shipp. & Adm, p. 615. 

In view of thèse gênerai principles, 'et us consider this case. The 
évidence does not establish to my satisfaction that there was any 
spécial contract for passage; that is, that the contract provided for 
any particular kind of passage, or specified the character of accommo- 
dations to be furnished. That first-class passage and accommoda- 
tions were not to be furnished is clear, and that the libelants so 
understood it is equally clear. But the contract implied something 
more than transportation. It included reasonable comforts and 
food, — reasonable in view of the circumstances; reasonable in view 
of the fact that the vessel had only cabin accommodations for a 
few passengers, and thèse were for flrst-class or cabin passengers, 
and in view of the fact that the vessel was mainly a freight vessel, 
and on this occasion with a full cargo of fruit in her hold and be- 
low decks, with no berths or below-deck room for passengers. Thèse 
facts must hâve been well known to the libelants before they en- 
gagea their passage; at least, before they paid their passage money 
and concluded their contract for transportation. They had been two 
days aboard the vessel. They had seen the cargo coming aboard and 
being stored away. They saw what the cabin accommodations were, 
and had not undertaken to occupy them, or to claim the right to do 
so. They saw that the vessel had no other comfortable accommoda- 
tions for passengers, and they had contented themselves for the two 
days they had been aboard with deck passage and accommodations, 
as far as ship room was concerned. So far as the évidence shows, 
they made no inquiry as to where they were to lodge, or to be pro- 
tected f rom the weather. When in the confusion and crowding by the 
présence of a large number of men engagea in loading the vessel, and 
also by the cargo itself, they did ask, when at Livingston, if they were 
not to be better treated, and were told that, when they got off to sea, 
they would be cared for, or something to that effect. But in ail this 
we hear no complaint about the absence of bedding and their lodging 
place, and no demand for cabin accommodations. Now, in view of 
ail thèse circumstances, my opinion is that there was a fair under- 
standing that their ship room and quarters were to be on deck, and 
that thèse, under the circumstances, were to be deemed reasonable 
accommodations. They doubtless would hâve been comfortable 
accommodations, at least reasonably so, and would hâve been satis- 
factory to libelants, had it not been for the rain and wind that was 
encountered on the voyage. Notwithstanding this, the master 
should hâve subjected thèse passengers to no suffering or inconven- 
ience which could hâve been avoided by reasonable care and effort. 
There is no allégation that the inconvenience and discomfort to which 
libelants were subjected could hâve been avoided by reasonable care 
and effort. But it is alleged that, by the contract, the master under- 
took, and it was his duty, to furnish bedding and lodging. Under the 
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làw, and according to the usage as proved, the libelants, even îf they 
had been steerage passengers, were not entitled to hâve bedding fur- 
nished by the vessel, and, as I hâve said, there was no spécial contract 
providing for it in this case. It is also alleged in the libel that libel- 
ants were exposed to the burning sun, and that the master refused 
to allow them the use of an awning. The proof shows that the 
awnings were up every day during sunshine, but it tends to show 
that they were taken down when it rained. The testimony, however, 
is not altogether harmonious on this point. There is some évidence 
that the awnings were taken down whenever it rained, and that it 
usually rained at night, and there is évidence that they were taken 
down only when there was a squall or an unusually strong wind. 
There was no cabin accommodation for thèse passengers, and no room 
in the below decks for them. The former was for the flrst-class 
passengers, and in the latter the cargo occupied the space. From 
this state of the évidence, I flnd some diflSculty in determining wheth- 
er the suffering and discomfort to which the libelants were subjected 
could or could not hâve been avoided by reasonable care and effort, 
so far as ship room and lodging were concerned. The défense has 
failed to aid the court in the considération of this question by any 
évidence on the subject. But I hâve no such difficulty so far as the 
food was concerned. The évidence shows that a sufflciency of good 
or suitable food was not furnished, and that the master failed in his 
duty in this regard. i 

The main difficulty I hâve had in the case is to détermine the ques- 
tion of damages. What amount of damages should be awarded to 
the libelants? There is no real ground of complaint, no right of ac- 
tion, unless the passenger has really been a sufferer from an insuffi- 
cient supply of food, or from a failure to supply good and wholesome 
food. I find from the évidence that there was a failure to supply a 
sufflciency of good and wholesome food, and that the libelants were 
sufferers therefrom, some more and some less. Those who were sick 
must naturally hâve suflered more, but I am not satisfled that the 
master's failure to supply a sufflciency of proper food was the cause of 
their sickness. It might hâve rendered them less able to resist the 
effects of their sickness, but I do not find that bad food or the in- 
sufficiency of suitable food was the natural or direct cause of their 
sickness. I cannot therefore discriminate between the libelants on 
account of the sickness of some of them. I do not think this is a case 
for exemplary or punitive damages against the vessel and owners, 
and I shall award none. But it was within the power of the master 
to hâve given the libelants better food, and it was his duty to do so, 
and his refusai or failure to do it was a breach of duty under his con- 
tract, for which the vessel and owners are liable. They are liable to 
make compensation for the whole injury suffered by the libelants in 
body and mind, not as a punishment to the défendants, but as com- 
pensation to the libelants. Bailway Co. v. Prentice, 147 IL S. 101, 13 
Sup. Ct. 261. 

Baggage belonging to a steerage passenger is in his exclusive pos- 
session, and the owners of the vessel are not liable for its loss or dam- 
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âge (Cohen y. Frost, 2 Duer, 335; The St. Mary, 2 Blatchf. 330, Fed. 
Cas. No, 12,242), and any passenger taking baggage under his own 
control carries it at his own risk (2 Add. Oont. p. 733, par. 991; Hen- 
derson v. Railroad Co., 123 U. S. 61, 8 Sup. Ct. 60). The proof is that 
the libelants, except Mrs. Edith Defrier and Joe Defrier, kept their 
baggage in their own possession. Those named had trunks, and they, 
were not protected or properly cared for by the vessel. Their con- 
tents were damaged by water, and the vessel is liable therefor. I 
award Mrs. Defrier $88 for the danjage to her baggage, as shown by 
the évidence. She was allowed to occupy the cabin, and was fed from 
the master's table, and she makes no claim for damages other than 
for the damage to her baggage. I award Joe Defrier $50 for the 
damage to his baggage, and to each of the libelants, except Mrs. Edith 
Defrier, I award the sum of $50 as damages for their treatment, on 
the count as to the supply of food. A decree will be entered ac- 
cordingly. \ 



NORTH AMERICAN COMMERCIAL CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit June 7, 1897.) 

No. 337. 

FORFEITURE OF VESSEL TO UNITED STATES— LllîNS FOR SUPPUTES. 

The forfeiture of a vessel to the United States does not eut où: liens of Inno- 
cent parties for supplies furnished in a foreign port prior to the act for 
which the forfeiture is declared. 74 Fed. 246, reversed. 

Andros & Frank and Williams, Wood & Linthicum, for appellant. 
Daniel R. Murphy, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The schooner Louis Olsen was on 
November 25, 1895, condemned as forfeited to the United States, for 
having, on September 2, 1895, killed fur seals within the prohibited 
zone of 60 miles around Pribilov Islands, in violation of the act of con- 
gress approved April 6, 1894. Under the decree of condemnation, 
the schooner was sold, and the proceeds of the sale were paid into the 
registry of the court. On December .9, 1895, the North American 
Commercial Company filed its libel of intervention against the vessel 
and the proceeds, alleging that in July, 1894, at the port of Dutch 
Harbor, a foreign port, at the request of the master of the Louis Olsen, 
and on the crédit of the vessel, the company had furnished the vessel 
with provisions, supplies, and other necessaries, amounting to $400; 
that the vessel was then about to go upon a sealing voyage, and the 
said supplies were used by the vessel on the voyage upon which she 
was engaged when she was seized; that they were essential for such 
voyage, and were furnished in good faith, and without knowledge 
that any illégal venture or voyage was about to be undertaken. The 
United States flled an exception to the libel, as impertinent. The 
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exception was sustained, and a final decree was entered, dismissing 
the bill. 

The intervener appeals f rom the decree, and on the appeal présents 
the question whether the condemnation of a vessel as forf eited to the 
United States defeats a maritime lien created in good faith prior 
to the illégal act for which the forfeiture is declared. This précise 
question does not appear to hâve been before presented for décision, 
except in the single case of The Florenzo, Blatchf. & H. 52, Fed. Cas. 
No. 4,886, to which référence will be made hereafter. Both the 
appellant and the appellee cite and rely upon the décision of the su- 
prême court in the case of The St. Jago De Cuba, 9 Wheat. 410, in 
which it was held that forfeiture does not overreach maritime liens 
which attached between the date of the illégal act and the subsé- 
quent seizure of the vessel for forfeiture on account thereof. In that 
case, an American vessel, whose owner resided at the port of Balti- 
more, was sent out in ballast to 'Cuba. There she was colorably con- 
veyed to a résident of that island, and was furnished with a Spanish 
coasting license, and thence she proceeded on a voyage to Havana, 
thence to Matanzas, where she was equipped for the African trade. 
On her voyage to the coast of Africa, she was pursued by hostile ves- 
sel s, and was compelled to put into Baltimore to refit. While there, 
she was libeled by the United States for violation of the slave-trade 
acts, and was condemned as f orfeited. On the appeal to the suprême 
court, the question arose whether the liens of material men who re- 
fitted her in Baltimore upon her return, and subséquent to the illégal 
aets for which she was forfeited, were subsisting liens upon the ves- 
sel, the material men claiming to hâve furnished the supplies upon 
the belief that the vessel was, as she claimed to be, a Spanish vessel, 
and that they were ignorant of the fact that in reality her home port 
was Baltimore. In discussing the question whether the prior for- 
feiture of the vessel to the United States should preclude the gênerai 
rights of the material men, and place them on the footing of subsé- 
quent purchasers, whether with or without notice of the forfeiture, 
the court said: 

"Thèse questions are ail solved by a référence to the nature, origln, and 
objects of maritime contracta. The precedence of forfeiture has never been 
carried further than to overreach common-law contracts entered into by the 
owner, and it would be unreasonable to extend them further. The whole ob- 
ject of giving admiralty process and priority of payment to privileged credit- 
ors is to furnlsh wings and legs to the forfeited hull, to get back for the bene- 
flt of ail concerned; that is, to complète her voyage. There are two considéra- 
tions that fully illustrate this position. It is not in the power of any one but 
the shipmaster— -not the owner himself— to give thèse implied liens on the ves- 
sel; and in every case the last lien given will supersede the preceding. The 
last bottomry bond will ride over ail that précède it, and an abandonment to a 
salvor will supersede every prior claim. The vessel must get on. This is the 
considération that controls every other; and not orily the vessel, but even the 
cargo, is sub modo subjected to this necessity. » * * We concur, then, in 
the opinion of the court below that the fair claims of seamen and subséquent 
material men are not overreaehed by the previous forfeiture." 

Upon the part of the appellee it is urged that it is only because the 
supplies were furnished subséquent to the illégal act in the St. Jago 
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De Cuba Case that the lien therefor was protected by the court, and 
that the purpose of such protection was to sustain the ship's crédit, 
and enable her "to get back for the beneflt of ail concerned; that is, 
to complète her voyage." If such were the reason upon which the 
décision in that case was based, the facts to sustain it did not exist 
in the record which was then before the court. At the time when 
the supplies were furnished the vessel, she was in her home port. It 
was there that she was seized, upon the libel of the United States. 
So far as the libelant was concerned, there was no benefit to be gained 
by her being fltted out to proceed thence to any other port. Indeed, 
the supplies were furnished to enable her to leave the jurisdiction 
of the United States, and proceed a second time upon an illégal 
voyage. The only ground on which a lien for supplies furnished after 
forfeiture can be favored is that it is for the beneflt of the new title 
which vests in the United States. It certainly cannot be asserted 
as a gênerai principle that ail supplies furnished after the illégal act 
will resuit in benefit to the new title, or that it will be of advantage 
to the United States to enable a vessel to get on, no matter where she 
may be. We do not think it was the intention to place the lien upon 
so narrow a ground. The gênerai principles announced in that case 
are broad enough to cover ail cases where materials and supplies hâve 
been honestly furnished a vessel in a foreign port, to enable her to 
proceed. They apply as well to maritime liens created before the 
commission of the illégal act as to those subséquent thereto. The 
language above quoted, "The precedence of forfeiture has never been 
carried further than to overreach common-law contracts entered into 
by the owner," excludes f rom its opération ail liens of material men, 
no matter at what date they may hâve attached. 

In the later case of The Siren, 7 Wall. 152, the suprême court 
clearly intimât ed that such was the scope of its prior décision. Ee- 
ferring to the liens of material men, whioh were held to be protected 
in the St. Jago De Cuba Case, it said : "Thèse claims arose subséquent 
to the illégal acts which created the forfeiture; yet they were not 
superseded by the claim of the government." It is the clear impli- 
cation of this language that, if the claims had arisen prior to the 
illégal acts, in the opinion of the court still stronger reason would 
hâve existed for their protection, as against the claim of the govern- 
ment. 

The Florenzo, Blatchf, & H. 52, Fed. Cas. No. 4.886, was a case 
of seizure for violation of the act of December 31, 1792, under which 
it was declared that "such ship or vessel, together with her tackle, 
apparel and furniture, shall be forfeited." It was held that the for- 
feiture, under the statute, dœs not avoid the liens of seamen and 
material men existing at the time of the forfeiture. 

There are in other cases expressions of the opinions of admiralty 
courts upon this subject, which, while they fall short of actual ad- 
judications, nevertheless indicate the views of judges learned in the 
law. In U. S. v. Wilder, 3 Sumn. 308-314, Fed. Cas. No. 16,694, 
Judge Story, in delivering the opinion of the court, said: 
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,"It is by no means true that liens, existjng on partieular tblngs are djsplaced - 
b^ the government beeoming or suéc'eeding .to the proprietary interest. The 
lien of seamen's wages and of bottomry bonds exists in ail cases as much 
against the government bedoming proprietors, by way of purchase or f orf eiture 
or otherwise, as it does against the partieular things in the possession of a 
private person." 

This language was quoted with approval by the suprême court in 
The Siren, 7 Wall. 160. 

In The Mary Anne, ,1 Ware, 104, Fed. Cas. No. 9,195, referring 
to the lien of an attaching creditor, whose lien was created prior to 
the seizure on which the vessel was forfeited to the United States, 
the court said : 

"It is npt a claim like that of seamen's wages, or that of material men, 
■which overreaches the forfeiture. The attachment opérâtes only to the extent 
of the debtor's interest, to whose rights, so far as his lien goes, the attaching 
creditor succeeds, while the maritime lien of seamen for their wages, and of 
material meh for supplies and repairs, is a species of proprietary interest in 
the thing itself, which is independent of the title of any partieular individual. 
It inheres in the thing, whoever may be the gênerai owner." 

The Maria, Deady, 89, Fed. Cas. No. 9,075, was a case of forfei- 
ture, under section 27 of the registry act of December 31, 1792. The 
court sajd: 

"Nor do I wlsh to be understood as admitting that a f orf eiture ; of a vessel 
affects the lien of the crew thereon, unless such forfeiture is caused upon or 
by the voyage on which such wages are earned; and that, too, by the vessels 
being employed in some transaction or voyage which is made a crime for auy 
one to aid or participate in, or the unlawful purpose of which is manifest to 
the commonest understanding." 

In The Eanier, Deady, 438, Fed. Cas. No. 11,565, the same learned 
judge said: 

"But H the forfeiture of the boat or an interest therein was absolute, and 
transferred, the property therein froin the tirne of the violation of the act to 
the United States, still it seems that it would be subject to the clalms of the 
seamen and material men. The United States would take It as a purchaser 
cum onere." 

In The City of Mexico, 28 Fed. 207, in a case of a seizure and for- 
feiture of a vessel, it was held that where the seamen hâve been 
ignorant of the character of the illégal voyage, and innocent of 
knowingly participating in the wrong, their wages will be paid in 
préférence to the claim of the government, although the vessel may 
be forfeited. 

In The Jennie Hayes, 37 Fed. 373, which was a case of seizure to 
recover penalties for violation of certain provisions of the Revised 
Statutes, the court said: 

"The question for détermination Is as to the priority of the liens. The fact 
that the government has, by purchase, forfeiture, or otherwise, become the 
owner of a vessel, does not, ipso facto, displace or defeat liens in favor of 
seamen or material men, is settled by the décisions of the suprême court in the 
cases of The St. Jago De Cuba, 9 Wheat. 409, and The Siren, 7 Wall. 152." 

Oounsel for the appellee cites the case of Six Hundred Tons of Iron 
Ore, 9 Fed. 595, in which the court divides the statutes providing for 
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forfeitures into two classes, — the one forfeiting the offending res 
without référence to liens of innocent holders or the claims of bona 
fide purchasers without notice; the other only condemning the in- 
terest of the guilty owner, and preserving the rights of honest lien- 
ors or purchasers. In that case the court said: 

"Whether the statute falls within one class or the other dépends upon the 
phraseology used by congress in its enactment. Where it makes the forfeiture 
absolute, it is within the former class, and the forfeiture is incurred at the 
time of the commission of the act which works the condemnation, and the title 
is vested in the United States from that date. No matter how long afterwards 
proceedings are taken to enforce the forfeiture, the right of the government- 
runs back, by relation, to the time of the commission of the wrongful acts, 
and cuts ont ail intervening claims, however innocent." 

It is not to be supposed that, in expressing thus broadly the effect 
of a forfeiture, the court intended to include the material man's lien 
among the "intervening claims" which are extinguished thereby, for 
the St. Jago De Cuba Casé holds directly to the contrary. 

The light afforded by thèse décisions and the expressions of the 
courts, added to that to be derived from a considération of the nature 
and purpose of the material men's lien and the policy of the law in 
recognizing the same, leads us to the conclusion that the right of 
a lienor, who in good faith has furnished supplies and materials 
to a vessel, in ignorance of any purpose on the part of lier master 
or owners to. dévote her to an illégal use, should not be overreached 
by a subséquent forfeiture of the vessel. The lien, as has of ten been 
said, is created for the beneflt of the ship, to enable her to reach her 
destination. It would seriously impair the power of her master to 
procure supplies in a foreign port upon her crédit if the material 
man is to hold bis lien subject to the contingency that the vessel 
may incur forfeiture under one of the many provisions of law, the 
violation of which would render her liable thereto. It would be of 
little avail to bestow such a lien, and at the same time to give the 
lienor so uncertain a tenure. We think that the exceptions should 
hâve been overruled. The decree of the court below will be reversed, 
and the cause remanded for f urther proceedings not inconsistent with 
thèse views. 
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McDonald t. seligman et ai. 

(Circuit Court, N. D. Callfornla. June 22, 1897.) 

No. 12,365. 

1. Fédérai, Courts — Jurisdiction — Akcixlary Procebding. 

A. bill in equity filed in the circuit court against the parties to an action at 
law, whlch has proceeded to judgment in said court, to enjoin the enforce- 
ment of such judgment, and for permission to tue complainant to intervene In 
sald action and set up a défense, is ancillary to the original action, so far as 
the question of jurisdiction is concerned, and may be maintalned wlthout re- 
gard to dlversity of citizenshlp. 

3. Judgment— Res Judicata— Equitt. 

One who has flled a pétition to be allowed to Intervene and défend In an 
action at law In the circuit court between citissens of another state and a 
municipal corporation of whlch he is a citizen and a taxpayer, and whose 
pétition has been denied on the ground that his status as a taxpayer did not 
entitle him to intervene, cannot afterwards maintain a bill In equity In said 
court to enjoin further proceedings in the action at law, and for leave to in- 
tervene therein. 

C. N. Clément and T. 0. Judkins, for complainant. 
Jesse W. Lilienthal and J. W. Goodwin, for respondents. 

MORROW, Circuit Judge. This is a bill in equity by Mark L. Mc- 
Donald, a citizen of the state of California, against James Seligman 
and Isaac N. Seligman, residing and carrying on business as co-part- 
ners in the city and state of New York under the flrm name and style 
of J. & W. Seligman & Co., and the city of Santa Rosa, a municipal 
corporation of the county of Sonoma, state of California, within the 
Northern district of California, to enjoin the respondents, James and 
Isaac N. Seligman, from further prosecuting an action at law pend- 
ing in this court, and entitled "Seligman et al. v. City of Santa Rosa," 
until the final détermination of this suit; and, further, that the com- 
plainant be permitted to intervene in said action at law, so that he 
may set up facts alleged in his bill to constitute a défense to said 
action, in order that the same may be tried and adjudicated upon its 
merits, and that such further and other relief may be granted to the 
complainant as he may, in equity and good conscience, be entitled to. 
The case now cornes up on an order to show cause why the injunction 
prayed forj réstraining the action at law referred to, should not be 
granted., The respondents, James and Isaac N. Seligman, hâve ap- 
peared specially, through their solicitor, Mr. Jesse W. Lilienthal, to 
resist said motion. The action at law, which it is now sought to re- 
strain and enjoin, was brought in this court by James and Isaac N. 
Seligman, the two respondents in the présent suit, against the city 
of Santa Rosa, the othèr respondent in this suit, to recover the sum 
of $10,395,. alleged to be due the plaintiffs on account of 5 bonds, 
with 190 coupons, issued by the city of Santa Rosa. That case was 
submittéd to the court on thè complaint and the answer, and, after 
due considération, judgment was entered in favor of the plaintiffs, 
James and Isaac N. Seligman, the respondents in the présent suit, 
for the sum of $10,131. See opinion flled April 10, 1897. 81 Fed. 
81F.-48 
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524. Subséquent to the submission, and previous to the rendition of 
the décision, of that case, Mâfk L. McDonald, the complainant in this 
suit, applied tq the court for leave to infervene in that action, on the 
ground that hëwas a résident and taxpâyer of the city ôf Santa Rosa, 
and desired to resist the payment of the bonds and coupons in con- 
troversy in that case; it being claimed that said bonds were illégal, 
and that a proper défense was not bèing inade by the défendant the 
city of Santa Rosa. This motion was opposed by the plaintiff s on 
the grounds, anaong others, that the motion came too late; that, even 
if it were in time, the court would hâve no jurisdiction over the in- 
tervention, for the reason that the intervener was a citizen of this 
state, and that, as between him and the city of Santa Rosa, there would 
be a lack of diversity of citizenship ; that the status of McDonald, as a 
taxpâyer, did not entitle him to intervene and object to the payment 
of the bonds. The motion for leave to intervene was denied, and with 
respect to the last two grounds urged in opposition to the motion to in- 
tervene this court said: 

"This is an action over which the circuit court has jurisdiction by reason of 
the diverse citizenship of the parties. The complainants are citizens of New York, 
and the respondent is a municipal' corporation of this state. The proposed inter- 
vention is by à citizen also of this state, and bis controversy Is with the respond- 
ent. His compiaint is that the respondent is not properly defending the action. 
In the case of United Electric Securities Co, v. Louisiana Electric Light Co., 68 
Ped. 673, it was determlned that the circuit court has no jurisdiction over such a 
controversy unless the controversy between plaintiff and défendant is bne which 
draws to the court the possession and control of defendant's property, in which 
the intervener claims some interest. It ls contended, however, that this case 
does draw to the court the possession of property in which McDonald, as a 
taxpâyer, has an interest, namely, the fund out of which the bonds and coupons 
are to be paid. But I do not understand that the doctrine of the case cited has 
any such scope. It certainly does not meah that any person may corde into a 
case as an intervenir who has an Interest In a fund provided by a corporation for 
the payment of a. debt, the possession of which fund is retalned by the corpora- 
tion, but it must mean that the property of the corporation in which the inter- 
vener claims an interest must be property that the court has obtained possession 
and control of for some purpose connected with, the case. That is cleàrly not this 
case. The next objection is that the status of McDonald as a taxpâyer does not 
entitle him to intervene in this case. It appears by the compiaint that the money 
to pay thèse bonds and coupons has been raised by taxation, and is In the treasury 
for that purpose, but the payment has' been enjoined by proceedings In the state 
courts. This is àdmitted by the answer. A taxpâyer may intervene to stop an 
illégal levy while bis property is subject to taxation, because such a levy would 
cast a cloud upon the tiUe to his property. : But I do not understand that this 
principle can be extended to an intervener where the money has been cpllected 
and is in the treasury for the purpose of paying a spécifie debt. In Klibourne 
v. St. John, 59 N. Y. 21, the court said: 'To permit every taxpâyer In the state 
who believes that a tax for an unconstitutlonal purpose had been lmposed by 
the législature to commence an action in equity against the state treasurer to re- 
strain him from applying the proceeds in his hands to the purpose dlrected, and 
compel him to distribute the fund amoh^ the taxpayers of "the state, and, upon 
the same principle, every taxpâyer of a city, county, town, or other municipal 
corporation to maintain a like action for like purposes against the officiai custo- 
dian of its funds, upon the ground that the tax, or some' portion, was not au- 
thorized by law would, I think, lead to mpst alarming results. It would be the 
direct opposite of one of the acknowledged sources of equity jurisdiction, which 
is that it exists when necessary to prévient a great number of suits. This would, 
I think, Inevitably cause an immense number.' There is nothing in the statement 
of this motion that In my judgment shows any right of Intervention." 
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The motion for leave to intervene having been denied, McDonald 
thereupon brought this bill to enjoin the action at law, and to obtain 
leave to intervene and défend in that action. In other words, it is 
sought by the bill in equity to aceomplish what this court determined 
could not be done by intervention. It may be observed, further, that 
no appeal was taken from the order of this court, in the action at law, 
denying the motion to intervene, and it therefore stands unreversed. 

It is objected by counsel appearing specially for the respondents, 
James and Isaac N. Seligman, in opposition to the motion for the 
injunction, that the court has no jurisdiction of this suit, as the com- 
plainant and the city of Santa Rosa, one of the respondents, are both 
citizens of the state of California. The bill, on its face, conclusively 
shows this to be the fact, and it is the well-settled rule that, in order 
to give the circuit court jurisdiction on the ground of diverse citizen- 
ship, this diversity of citizenship must exist between the complainant 
and ail of the respondents. If one or more of the complainants and 
one or more of the respondents are citizens of the same state, it is 
fatal to the jurisdiction of the circuit court on the ground of diversity 
of citizenship. Coal Ûo. v. Blatchford, 11 Wall. 172; Case of the 
Sewing Machine Companies, 18 Wall. 553. 574; Vannevar v. Bryant, 
21 Wall. 41; Bemoval Cases, 100 TJ. S. 457, 469; Thayer v. Associa- 
tion, 112 U. S. 717, 5 Sup. Ct. 355. But it is contended by counsel 
for complainant that this defect is immaterial, so far as the présent 
suit is concerned, as it is an auxiliary, and not an original, suit; it 
being claimed that it is but ancillary to, and a continuation of, the 
action at law referred to. It therefore becomes necessary to déter- 
mine whether the bill is original or ancillary. The bill seeks to stay 
the enforcement of the judgment rendered in favor of the respondents, 
James and Isaac N. Seligman, who were the complainants in the case 
of Seligman et al. v. The City of Santa Bosa, until the complainant in 
the présent suit can intervene in, and présent his défense to, said ac- 
tion. The bill further shows that the défense to be made to said ac- 
tion is that the issue of the bonds in question was illégal and void, and 
that this défense was not presented in the action at law by reason of 
the collusion and fraud of the défendant in that action, the city of 
Santa Rosa, and the plaintiffs therein, James and Isaac N. Seligman. 
The suit is, in effect, one to impeach a judgment for fraud. It seems 
to be just such a suit as is described in Jones v. Andrews, 10 Wall. 
327, 333, where the suprême court, speaking through Mr. Justice Brad- 
ley, said: 

"The suit is, in its nature, not an original, but a défensive or supplementary, 
suit, like a cross MU, or a bill filed to enjoih a judgment of the same court. The 
bill is filed for an injunction against the garnishee proceedings under the suit ut 
law for the delivery up of the complainant's notes, and for the establishment of 
his set-off against Andrews. This is, in substance, its character; and if the facts 
charged furnish a suffleient ground of equity for the relief asked,— as to whieh 
the court refrains from expressing any opinion,— the complainant had a right to 
file it against the défendants, and the court had a right to take cognizance of it 
as a défensive or supplementary proceeding, growing out of, and having direct 
référence to, the proceedings of the défendants in the same court against him. 
The case, in this respect, as before said, is analogous to that of a cross bill or bill 
of review, or a bill for injunction against a judgment at law in the same court, 
of which the court has jurisdiction irrespective of the résidence pf the parties. 
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[Citlng Logan v. Patrick, 5 Cranch, 288; Simms v. Guthrîe, 9 Cranch, 25; 
Olarke v. Mathewson, 12 Pet. 164; Dunlap v. Stetson, 4 Mason, 349, Fed. Cas. 
No. 4,164.] As to Mis for injunction against judgments at law rendered In the 
same court, Justice Story, In Dunlap v. Stetson, says: 'I believe the gênerai, 
if not universal, practice bas been to consider Mils of injunction upon judgments 
In the circuit courts of the TJnited States not as original, but as auxiliary and 
dépendent, suits, and properly sustainable in that court which gave the original 
judgment, and has it completely under Its control. The court Itself possesses a 
power over Its own judgments, by staylng exécution thereon, and it would be very 
inconvénient If it did not possess the means of renderlng such further redress as 
equity and good conscience required.' " 

It was accordingly held that, the suit described being ancillary and 
supplemental to the action at law pending in the same court, it could 
be instituted without respect to the résidence or citizenship of the 
parties. In Minnesota Co. v. St. Paul Co., 2 Wall. 609, 633, a bill in 
equity was filed to obtain a construction of the orders, decrees, and 
acts made or done by the same court in other proceedings, and to 
prevent an undue and unjust advantage which it was claimed would 
otherwise be obtained, to the détriment of the complainant. A de- 
murrer was interposed to the bill on the ground, among others, that 
the parties were citizens of the state ; and the question arose as to 
whether or not the bill was an original or a supplementary proceed- 
ing, and, if the latter, whether the jurisdictional requisite of diversity 
of citizenship could be dispensed with. Mr. Justice Miller, in dispos- 
ing of this question, said : 

"It ls objected that the présent bill is called a 'supplemental bill,' and is brought 
by a défendant in the original suit, which is said to be a violation of the rules 
of equity pleadlng, and that the subject-matter and the new parties made by the 
bill are not such as can properly be brought before the court by that class of 
bills. But we think that the question is not whether the proceeding is supple- 
mental and ancillary or is independent and original, in the sensé of the rules of 
equity pleadlng, but whether it ls supplemental and ancillary, or is to be consid- 
ered entirely new and original, in the sensé which this court has sanctioned with 
référence to the Une which divides the jurisdictlon of the fédéral courts from that 
of the state courts. No one, for Instance, would hesitate to sày that, according 
to the English chancery practice, a bill to enjoin a judgment at law is an original 
bill, in the chancery sensé of the word. Yet this court has declded many times 
that, when a bill is filed in the circuit court to enjoin a judgment of that court, 
it is not to be considered as an original bill, but as a continuation of the pro- 
ceeding at law; so much so that thé court wlll proceed in the injunction suit 
without actual service of subpœna on the défendant, and though he be a citizen 
of another state, if he were a party to the judgment at law." 

In Pacific R. Co. of Missouri v. Missouri Pac. Ky. Co., 111 U. S. 505, 
522, 4 Sup. Ct. 583, the bill was there described as follows: 

"The bill, though an original MU, in the chancery sensé of the word, is a con- 
tinuation of the former suit, on the question of the jurisdiction of the circuit 
court." 

The gênerai rule as to when a lack of diversity of citizenship will 
not devest the circuit court of its jurisdiction over the cause will be 
found well stated in the cose of Conwell v. Canal Co., 4 Biss. 195, Fed. 
Cas. Np. 3,148, as follows: 

"In many instances where the jurisdiction originally dépends on the citizensMp 
of the parties, if the proceedings happen to aff ect the interests of other persons. 
not original parties, the latter may often be brought before the court and made 
parties, irrespective bf their citizenship. Thus, for example, if a judgment be 
rendered in this Court between parties whose citizenship gave the jurisdiction, 
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and lf any circumstances afterwards arlse entltUng some thlrd party to hâve such 
judgment modifled or enjoined, he may, In many instances, maintain a bill for 
that purpose in this court without référence to his citizenship. This rule arises 
from the necessity of the case, and to prevent a failure of justice; for since, 
when a court bas once obtained jurisdiction of a cause, it cannot suffer any other 
court to disturb its proceedings or interfère with property in its custody, a party 
aggrieved, if he could not be heard in the court where the judgment was rendered 
or in which the property is held, would be without redress." 

See, also, the cases of Freeman v. Howe, 24 How. 450; Christ- 
mas v. Russell, 14 Wall. 81; Krippendorf v. Hyde, 110 U. S. 276, 4 
Sup. Ct. 27; Pacific R. Co. of Missouri v. Missouri Pac. Ry. Co., 111 
U. S. 505, 522, 4 Sup. Ct. 583; Webb v. Barnwall, 116 U. S. 193, 6 
Sup. Ct. 350; Root v. Woolworth, 150 U. S. 401, 14 Sup. Ct. 136. 
See, on the gênerai proposition of suits in equity to enjoin actions 
and judgments at law, 3 Pom. Eq. Jur. pp. 2095-2107, §§ 1360-1365. 

Counsel for respondents, in support of his contention that the suit 
must be regarded as an original one, and that, therefore, the lack 
of diversity of citizenship between the complainant and the city of 
Santa Rosa is fatal to the jurisdiction of the court, cites the cases of 
Barrow v. Hunton, 99 U. S. 80; Marshall v. Holmes, 141 U. S. 599, 12 
Sup. Ct. 62; Davenport v. Moore, 74 Ped. 945. I do not think that 
thèse authorities militate against the rule enunciated by the cases 
previously cited— that such a suit as the one in the case at bar must 
be regarded as ancillary to the action at law, and not an original 
proceeding, if certain principles of jurisdiction are kept in mind. 
In Marshall v. Holmes, supra, Mr. Justice Harlan, after reviewing 
the authorities, said: 

"Thèse authorities would seem to place beyond question the jurisdiction of the 
circuit court to take eognizance of the présent suit, which is none the less an 
original, lndependent suit; "because It relates to judgments obtained In the court 
of another jurisdiction." 

But because the suprême court has held that suits instituted in 
the circuit court to enjoin and impeach for fraud judgments ob- 
tained in the courts of other jurisdictions, are original, independent 
suits, it does not follow that a suit brought in the circuit court to 
enjoin and impeach for fraud a judgment rendered in that same 
court is also to be considered an original, independent suit. Where 
the original action, which it is sought by a bill in equity in the cir- 
cuit court to enjoin, was instituted in that court,, it is manifest that 
the requisite diversity of citizenship must hâve existed, otherwise 
the circuit court could not hâve taken cognizance of the case. A 
subséquent suit in the same court, to enjoin the judgment rendered 
in the former action, is therefore ancillary and supplemental to the 
original action, and does not dépend on the citizenship of the parties, 
for this jurisdictional requisite was satisfied when the original ac- 
tion was brought. But the situation is entirely différent where the 
original action, which it is sought to enjoin, was instituted in the 
court of another jurisdiction; for example, a state court. In the 
state court the jurisdictional requisite of diversity of citizenship 
does not exist, and no presumptions in that direction can therefore 
be indulged. So far as the jurisdiction of the state court is con- 
cerned, the parties may ail be résidents and citizens of the state 
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where the action is brought But, to give the circuit court juris- 
diction where no other ground of jurisdiction exists, a diversity of 
citizenship must first exist. When this prerequisite is satisfled, and 
the amount involved is sufficient, there is no limitation to the kind 
of action that may be inatituted in the circuit courts. As was well 
said in Gaines v. Fuentes, 92 U. S. 10, 18: 

"The constitution imposes no limitation ùpon the class of cases, involving con- 
troversies between citizens of différent states, to which the judicial power of the 
United States may be extended; and congress may therefore lawfully provide for 
bringing, at the option of either party, ail such controversies within the fédéral 
judiciary." 

Therefore, when a bill in equity is brought in the circuit court to 
enjoin and impeach the judgment rendered by a state court, the ju- 
risdictional requisite of diversity of citizenship must first exist 
before the suit is cognizable in that court. It is in this respect that 
the suit is deemed to be an original, independent suit. If this were 
not so, the circuit courts would, by naeans of bills to enjoin actions 
and judgments rendered in state courts, draw to themselves a ju- 
risdiction which they do not possess under the constitution of the 
United States and the various judiciary acts, unless the requisite 
diversity of; citizenship exists. That is, I take it, what the author- 
ities referred to by counsel for respondents in this connection mean 
when they speak of the suit as an original, independent, and not an 
auxiliary, suit. It is significant that ail the cases which describe 
the bill to enjoin as an original suit involved judgments of state 
courts, and not of the same circuit court. As the présent suit is 
brought to enjoin a judgment rendered, not in the state court, but 
in this court, in an action at law, where the jurisdictional requisite 
of diversity of citizenship was satisfled, it may therefore properly 
be considered as ancillary to that action. 

It is, however, further contended by counsel for respondents that 
this suit must be deemed original, as to the complainant, as he was 
not a party to the action at law; and the case of Dunn v. Clarke, 
8 Pet. 1, is cited to support this contention. In that case, which in- 
volved a bill praying for an injunction to restrain a judgment ren- 
dered in an action at law in the same circuit court, the suprême 
court said: 

"The injunction bill.ls not considered an original bill between the same parties, 
as at law; but if other parties are made in the bill, and différent interests involv- 
ed, it must be considered, to that extent, at least, an original bill, and the juris- 
diction of the circuit court must dépend upon the citizenship of the parties." 

This language is perhaps a little broader than the true limits of 
the rule permit, and was criticised in the case of .Freeman v. Howe, 
24 How. 450, where Mr. Justice Nelson used the following language: 
"The case in 8 Pet. 1, which was among the first that came before the court, 
deserves, perhaps, a word of explanation. It would seem from a remark in the 
opinion that the power of the court upon the bill was limited to a case betwoen 
the parties to the original suit. This was probably not intended, as any party 
may file the bill whose interests are affected by the suit at law." 

It will be noticed, however, that when the court said in Dunn v. 
Clarke, supra, that the bill would be considered original when uew 
parties are brought in, it added the phrase, "and différent interests 
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iilVolved." Uûdoùbtedly, if différent interests are involved by the 
bill to enjoin the action at law from those adjudicated in that ac- 
tion, the "jurisdiction of the circuit court must dépend upon the 
citizenship of the parties." Where, however, the same interests 
are involved, or the bill relates to the same subject-matter adjudi- 
cated upon in the action at law, any party who has such an inter- 
est in the matter Iitigated in the action at law, which it is sought 
to enjoin, as permits him to sue therefor, has the right to file a 
bill to protect his interest; otherwisë, in many instances, he would 
be without any remedy whatever. I am therefore of the opinion 
that the bill in the présent suit is, to ail intents and purposes, an- 
cillary to the action at law pending in this court, and that, there- 
fore, the Iack of diversity of citizenship betweenthe complainant and 
the city of Santa Rosa is not fatal to the jurisdiction of the court. I 
am also of the opinion that the fact that the complainant in this suit 
was not a party to the action at law can make no différence with 
respect to his right to maintain the présent suit, provided that in 
other respects his status as a taxpayer gives him the right to sue. 
This last phase of the case was decided upon the motion of com- 
plainant for leave to intervene in the action at law. Having de- 
termined that the présent action is in the nature of a défensive or 
supplementary suit, and ancillary to the action at law, the status 
of the plaintiff as a complainant again becomes important; and we 
flnd him hère, as before, seeking to maintain this action on the 
ground that he is a taxpayer of the défendant the city of Santa 
Eosa. With respect to this feature of the controversy, I held that 
his status was not sufficient to entitle him to intervene in that case. 
If he could not intervene then, how can he maintain this action 
now? If I was correct in determining that he could not, by his 
pétition, become an intervener in the original action, how can it 
be said that he may become an intervener by virtue of this sup- 
plementary bill? Is it not clear that my previous détermination 
is equally applicable and conclusive against the right of the plain- 
tiff to bring the présent suit? No appeal was taken from my dé- 
cision in the action at law, and the détermination of the court in 
this respect remains unreversed. It may therefore be considered 
the law of this case, and is fatal to the motion for an injunction. 
The motion upon the order to show cause will therefore be denied, 
and the order to show cause discharged, and it is so ordered. 



DILLINGHAM v. MORAN et al. 

(Circuit Court of Appeals, Fifth Circuit. June 23, 1897.) 

No. 556. 

Receivers — Compensation— Objections to Report. 

Where an order of court i s Brade that a railroad receiver shall be paid a 
monthly ealary for his services until he shall be discharged, and he con- 
tinues to act as receiver, nraking quarterly reports showing the payment to 
himself of such compensation each morith, and such reports are conflrmed 
Without objection, and no steps are taken by those interested to hâve him 



760 81 FEDEHAL nEPOKTEK. 

discharged, objections afterwards flled to his reports and compensation, on 
the ground that ne ought to hâve been discharged years before, should be 
overruled, and tbe compensation allowed as long as be continues to act 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

George Clark and D. C. Bollinger, for appellant. 

L. W. Campbell, for appellees. 

Before PARDEE, Circuit Judge, and NEWMAN, District Judge. 

NEWMAN, District Judge. Charles Dillingham was the receiver 
of the Texas Central Railway under order of the United States cir- 
cuit court for the Northern district of Texas at Waco. He was 
appointed such receiver on the 4th day of April, 1885. On Decem- 
ber 4, 1886, the court directed that the receiver, Charles Dillingham, 
be placed on the pay roll of the receivers (there was a joint receiver) 
at $150 per month as an allowance upon his compensation as re- 
ceiver in the cause, which allowance was to date from the possession 
of the receivers, and to continue while Mr. Dillingham gave his Per- 
sonal attention to the business of the company, until the f urther or- 
der of the court. On the 22d day of April, 1891, the railway property 
was sold. This sale did not embrace certain property which was 
not part of the railway proper, the parts not sold consisting of five 
lots, lands, notes, etc. At the time of the sale of the railway prop- 
erty, under a compromise arrangement, the receiver Dillingham 
was paid $20,000. On August 28, 1891, at the close of the decree 
in conflrming the sale, this occurs: 

"That nothing In this decree contained is intended to affect, or shall be con- 
strued as affecting, tbe status of any pending or undeterrained litigation in 
which said receivers appear as parties. Such litigation shall continue to déter- 
mination in the naine of said receivers, with the right reserved to said purchasers, 
should they be so advlsed, to appear and join in any such litigation; and noth- 
lng in this decree contained Is intended to affect, or shall be construed as af- 
fecting, the recelvership of any of the property of the défendant railway Com- 
pany other than the property so transferred to said purchasers, possession of 
which said property other than that so transferred is retained for further ad- 
ministration, subject to the Orders of this court." 

At the conclusion of a pétition for a modification of the decree 
of confirmation, this appears: 

"It is further, ordered, adjudged, and decreed that nothing contained in this 
decree is intended to affect, or shall be construed as affecting, thé receivership of 
any of the property of the défendant railway Company other than the property 
so transferred to said purchasers; possession of which said property, other 
than that so transferred, is retained for further administration, subject to the 
orders of this court, in like manner as if this decree had ne ver been entered or 
rendered." 

Dillingham continued to act as receiver up to April, 1895, appar- 
ently, from the record, attending to such matters as were necessary 
to be disposed of in winding up the, affaire of the receivership; and 
continued to draw and to pay himself the $150 per month until 
April, 1895. After the railway was sold, Receiver Dillingham ûled 
regular quarterly accounts for each quarter, ending, respectively, 
on the lst days of April, July, October, and January, for the years 
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1891, 1892, and 1893, and no objection or exception was made to 
the same, and the spécial master, John G. Winter, reported favorably 
upon the same, and they were conflrmed. In March, 1894, the re- 
ceiver filed with Spécial Master Winter accounts for the quarter 
ending September, 1893, and after notice by the spécial master to 
counsel interested in the matter a hearing was had upon thèse ac- 
counts. Counsel for the Texas Central Railway Company and for 
the purchasing trustées objected to the payment by Dillingham to 
himself of f 150 per month for the months of April and May, 1893. 
In disposing of thèse objections the spécial master found that Dil- 
lingham had, since the sale of the railway property, continued to 
give, and was still giving, his personal attention to the management 
of the property in his custody, being ail of the property of the de- 
fendant corporation not embraced in the sale of 1891. He also 
found that Dillingham had reported the $150 per month in his ac- 
counts regularly since the order made in 1886 ; that thèse accounts 
had been regularly passed upon by the master, after due notice to 
counsel; and that there had been no objection by any one at interest 
until the objection then being heard. He found that the parties to 
the litigation had taken no steps to close the receivership, and had 
refrained from so doing pending the adjustment of the claims of the 
Trust Company and the Morgan Company to the property remaining 
in the hands of the receiver, and that they had, without objection, 
on full notice, acquiesced in the payment of the salary to Dilling- 
ham. He also found that Mr. MeHarg, one of the purchasing trus- 
tées, had written a letter in March, 1894, to Receiver Dillingham, in 
which he had recognized the fact that the receiver was under pay 
until discharged. The spécial master also found that the objec- 
tions to the allowance of this amount to Receiver Dillingham were 
not well taken, and that the receiver was entitled to be compensated 
for his services, and the responsibilities incident to his position as a 
bonded officer of the court, and he therefore allowed the items ob- 
jected to, to wit, two items of $150 each, paid to Receiver Dilling- 
ham as salary for the months of April and May, 1893. He also found 
that the parties at interest, the Morgan Company, the Trust Com- 
pany, and the Texas Central Railway Company, had made no objec- 
tion to the compensation of Receiver Dillingham, although duly ad- 
vised thereof. The spécial master further found that the receiver 
was entitled to receive this compensation until the courts shall re- 
voke the order allowing the same. Similar objections were made 
to the allowance of the spécial master to Receiver Dillingham of his 
salary for the months of May, July, August, September, October, and 
November, 1893. Thèse objections were also overruled by the spé- 
cial master, stating in his report that as to thèse months he referred 
to the facts stated in his former report. The reports of the receiver, 
which embrace this same allowance to himself, were subsequently 
approved without objection up to April 1, 1894. The accounts from 
April, 1894, to April 1, 1895, it appears, were being heard by the 
spécial master on April 8, 1895, when an order was passed referring 
the same to Abner S. Lathrop as spécial master. The exceptions 
thus referred, together with an amendaient, subsequently filed, at- 
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tacked the right of Receiver Dillingham to receive. thé $150 per 
month after the sale of the railway property in 1891; aiid also char- 
gée! that, as he was vice président of a bank in which the funds he 
controlled as receiver were deposited, and that $1,000 per annum 
had been paid him, as pretended compensation as vice président of 
the bank, when, in fact, the payment of said |1,000 per annum was 
a mère pretense, and was made by the bank, and received by Dilling- 
ham as interest upon the fund deposited by him, as receiver, in the 
bank. Spécial Master Lathrop flled his report on September 26, 
1896, in which he found that Receiver Dillingham should be allowed 
a compensation of $150 per month from the time of the sale of the 
railroad up until April, 1893, for the reason that no objections were 
filed to his accounts which èmbraced the allowance of this item to 
himself up to that time, and under the rules of court they stood ap- 
proved; but that from the time that objections were entered, name- 
ly, April 1, 1893, down to the last amount allowed him, he found 
that he was not entitled to the allowance of $150 per month. He 
found "that the compromise made in September, 1891, allowed C. 
Dillingham, receiver, $20,000, was intended as revoking the order of 
December 4, 1886, allowing him $150 per month, and was intended 
as full compensation for the services up to the time the receivership 
terminated." He found, therefore, that the amount paid to the re- 
ceiver from September, 1891, to April, 1893, had more than compen- 
sated the receiver for any labor he had perf ormed from September, 
1891, to the time of his report, and he therefore recommended that 
the exceptions to said receiver's report, wherein he had retained 
$150 per month from April, 1893, up to April 8, 1895, be sustained, 
and that the said Dillingham be ordered to pay into the repository 
of the court the amount so received as follows: For 1893, nine 
months, $1,350; for 1894, twelve months, $1,800; for 1895, three 
months, $450,— making in ail $3,600. He found that the charge 
made against Dillingham, as to his receiving the $1,000 per year from 
the bank as interest, was not sustained by the proof, and said: "I 
consider that the testimony clearly exonérâtes him from acting in 
any way in an improper manner with the funds in his hands belong- 
ing to said railway company, or that he has, either directly or indi- 
rectly, benefited by the same. I would therefore recommend that 
the exceptions to his manner of using said funds be overruled." 
This report was subsequently approved by the court, to which action 
of the court approving the same exceptions were duly reserved, and 
the question présentée! hère for détermination is the correetness of 
the action of the spécial master and of the court in requiring Re- 
ceiver Dillingham to repay the $3,600 received by him after April, 
1893. 

The case, as shown by the foregoing statement, présents somewhat 
remarkable facts. In the flrst place, those who are most inter- 
ested in the matter of the receiver's compensation appear to bave 
made no objection at ail to his receiving the $150 per month at any 
time. And, next, conceding the purchasing committee to hâve been 
interested in this question of compensation, they stood by for years, 
and allowed the receiver Dillingham to pay himself this amount, 
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simply objecting during the last two years, and having their objec- 
tions overruled, without any further action. No effort seems to 
hâve been made to hâve the receiver discharged; no motion appears 
to hâve been made to hâve the court reduce the amount of his com- 
pensation; the orders fixing his compensation originally were al- 
lô wed to stand; the orders passed at the time of the sale of the road 
and the confirmation of the sale directing the continuance of the 
receivership stood unchanged; and yet, after the receiver had pro- 
ceeded until 1895, with ail the responsibilities, obligations, and du- 
ties of the receivership upon him, and after he had retained, under 
the still existing order of the court, the amount allowed him by that 
order, a motion is made to require him to refund the money, and to 
pay it into the registry of the court, accompanied with damaging, 
but wholly groundless, charges affecting his honor and honesty. 
Why the receiver should hâve been permitted to go on and receive 
this $1,800 per annum without any movement on the part of those 
interested to change the existing status, is difficult to understand, 
except upon the theory that his services were valuable and neces- 
sary. When the purchasing committee excepted to the master's 
report, and their exceptions were overruled, they seem to hâve 
acquiesced ail along, until suddenly, in 1895, this proceeding was 
instituted. The payment of the $20,000 as a compromise for the 
receiver's services was proved to hâve been based on the understand- 
ing that the receivership was then to be wound up and the receiver- 
ship discharged, and did not in any way, so far as we can see, affect 
the order of the court making the monthly allowances to Dillingham; 
and, if it côuld hâve been so construed, why was it not brought to the 
attention of the court at the time, certainly at the end of the first 
quarter after the sale, when the receiver's accounts were filed? It 
was well known, or should hâve been well known, that he was re- 
ceiving this compensation. His accounts were on file in the clerk's 
office, showing that fact. The finding of the spécial master is that 
up to April, 1893, the compensation should be allowed, because the 
accounts having been filed, and there being no objection, they stood 
presumably approved by the court under the rule. If the approval 
of the court is presumed up to April, 1893, why is it not equally 
true that the approval of the court is presumed to the receiver's 
continued receipt of this amount? If the compensation was to run 
at ail after the sale of the railroad and the payment of the $20,000, 
there was no reason for stopping it in April, 1893. If it continued 
rightfully, it continued by virtue of the original order allowing it 
in 1886, and it continued until the receiver was discharged ; and so, 
instead of the approval of the court operating to justify the allow- 
ance up to April, 1893, and no longer, its effect would be to approve 
the allowance under the original order so long as Dillingham con- 
tinued to act as receiver. It is difficult to détermine from the rec- 
ord exactly what services beyond perfecting land sales and preserv- 
ing the f und the receiver rendered after the sale of the railway, but 
it is certainly true that, if the purchasing committee, or any one 
interested, had moved in the matter before the court, the monthly 
compensation Dillingham was receiving, if too large, would hâve 
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been reduced to the proper amount, or he would hâve been dischar- 
ged, and some other arrangement made for winding up the outstand- 
ing business. Nothing of this sort was done, however, and he was 
allowed to go on as receiver, with ail the responsibilities attached to 
that position and to the business in hand, and, if entitled to com- 
pensation at ail after the sale of the railway, we see no reason why 
he is not entitled to it up to 1895. We are of the opinion that the 
report of the spécial master, and the decree of the court below con- 
firming the same were erroneous. The decree of the circuit court is 
reversed, and the cause is remanded, with directions to overrule and 
discharge the motions attacking the receiver's accounts. 



CHAPPELL v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit July 10, 1897.) 

No. 212. 

Eminbnt Domain— -Condkmnation Peocebdikgs bt United States — Jurisdic- 
tion of federal courts. 

The manner in which the power of eminent domain of the United States 
shall be exercised is a matter of législative discrétion, and congress, by Act 
. Aug. 1, 1888 (25 Stat. 357), has vested in the United States circuit and dis- 
trict courts of the district in which land is situated jurisdiction of proceed- 
ings authorized to be instituted by any public offieer to condemn such land 
for public purposes. By Act Aug. 18, 1890 (26 Stat. 316), the secretary of war 
is authorized to cause proceedings to be instituted for the condemnation of 
land for military purposes "In any court having jurlsdiction of such pro- 
ceedings." Hdd, that said acts are in pari materia, and upon an application 
by the secretary of war under the latter act the attorney gênerai may, at his 
élection, cause proceedings to be instituted for the condemnation of land for 
military purposes in either the state or fédéral courts. 

In Error to the District Court of the United States for the District 
of Maryland. 

W. Cabell Bruce, for plaintiff in error. 
W. L. Marbury, U. S. Atty. 

Before SIMONTON, Circuit Judge, and HUGHES, District Judge. 

SIMONTON, Circuit Judge. This case cornes up by writ of error to 
the district court of the United States for the district of Maryland. 
Certain lands of the plaintiff in error, lying at Hawkins Point, Anne 
Arundel county, in the state of Maryland, were required by the Unit- 
ed States as the sites for forts and other works of défense. To this 
end proceedings for condemnation of the land were instituted in the 
district court of the United States for the district of Maryland by the 
district attorney. The district attorney files with his pétition a letter 
of instruction from the attorney gênerai of the United States to insti- 
tute the proceedings, pursuant to the request of the chief engineer, 
indorsed by the secretary of war, and directing him to confer with Col. 
Peter C Hains, corps of engineers, referring him to Act Aug. 1, 1888, 
c. 728. He also files an autborization under seal from the secretary of 
war to Col. Peter C. Hains, in the matter of applying under article 
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96, Code Pub. Gen. Laws Md., foi- the condemnation of and for acquir- 
ing by condemnation proceedings this land. Upon filing the pétition 
and its exhibits, an order of publication was issued, giving full no- 
tice of this application, and calling on ail persons interested to corne 
in by a day certain, and file objections, if any they had. The plaintiff 
in error did corne in, filed exceptions to the jurisdiction of the court, 
then filed objections to the condemnation proceedings, then a demur- 
rer to the pétition ; ail of which were overruled, and the plaintiff in er- 
ror except'ed. He then filed his answer. The court then passed an 
order directing a jury to be impaneled for the purpose of assessing the 
damage the owner of the land will sustain by reason of its acquisition 
by the United States for the purposes stated, and in the proceeding 
it made the United States of America the actor. After a motion on 
the part of the plaintiff in error to dismiss the proceeding for want of 
jurisdiction, he filed a plea that no previous attempt had been made 
to him to agrée upon a price for his lands. A motion for continuance 
and an exception to the array and to the impaneling of the jury, 
and numerous exceptions and prayers during the progress of the case, 
were made and overruled. An inquisition and award were had, and an 
assessment of f 4,500 made for the enjoyment in perpetuity of the fee 
simple in this land by the United Statea This was followed by many 
motions for a new trial and exceptions of every character, and finally 
the court confirmed the inquisition and finding of the jury. At the 
hearing on this last occasion, an objection was made because the 
authorization of the secretary of war to Col. Hains was limited in its 
nature, as it instructed him to take proceedings under the Maryland 
statute. This was met by a letter from the secretary affirming and 
confirming ail that was done. The final order of the court having 
been entered, leave was given to sue out a writ of error, and the cause 
cornes hère on 33 assignments of error. 

It is unnecessary to go into thèse in détail. The controlling ques- 
tion in this case is, had the district court of the United States for the 
district of Maryland any jurisdiction in the case? There can be no 
doubt that in exercising its sovereignty the United States are clothed 
with the right of eminent domain ; that, putting this right into opéra- 
tion, the United States alone are the judges of the necessity for it, and 
that it is not dépendent on state comity. Kohi v. U. S., 91 U. S. 371; 
Boom Co. t. Patterson, 98 U. S. 406. The mode of exercising it, 
whether by a tribunal created directly by act of congress or by one 
already established by the states, is a mère matter of législative dis- 
crétion. U. S. v. Jones, 109 U. S. 513, 3 Sup. Ct. 346; Secombe v. 
Eailroad Co., 23 Wall. 108. Congress has legislated on this subject 
Act Aug. 1, 1888 (25 Stat. 357), is in thèse words: 

"Section 1. That in every case in which the secretary of the treasury or any 
other offlcer of the government has been or hereafter shall be authorized to pro- 
cure real estate for the érection of a public building or for other public purposes, 
he shall be and hereby is authorized to acquire the same for the United States 
by condemnation under judicial process, whenever in his opinion it is necessary 
or advantageous to the government to do so; and the United States circuit or 
district courts of the district wherein such real estate is located, shall hâve ju- 
risdiction of proceeding for such condemnation; and lt shall be the duty of 
the attorney-general of the United States, upon every application of the secre- 
tary of the treasury under this act, or such other officer, to cause proceedings to 
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be commenced for condemnation within tbirty days from the receipt of the ap- 
plication at the department of justice. 

"Sec. 2. The practice, pleadings, forms and modes of proceeding in causes 
arising under the provisions of this act shall çonform as near as may be to the 
practice, pleadings, forms and proceedings éxisting at the time In like causes In 
the courts of record of the state within whicb. such circuit or district courts are 
held; any rule of the court to the çontrary notwithstanding." 

And also Act Aug. 18, 1890 (26 Stat. 316). The act of 1890 pro- 
vides: 

"Hereafter the secretary of war may cause proceedings to be Instituted in the 
name of the United States in any court having jurisdiction of such proceedings 
for the acquirement by condemnation of any land or right pertaining thereto 
needed for, the site, location, construction or prosecution of worfes for fortifica- 
tions and coast défenses, such proceedings to be prosecuted in accordance with 
the laws relating to suits for the condemnation of property of the states wherein 
the proeeedings may be instituted." 

Thèse two acts are in pari materia. The flrst act gives jurisdiction 
to the courts of the United States only, and prescribes that the form 
of the proceeding shall, as near as may be, confonn to the practice, 
pleading, form, and mode of procédure in like causes in the state 
courts. The second act authorizes proceedings in any court of com- 
pétent jurisdiction to be presented in accordance with the laws relat- 
ing to the condemnation of property of the states wherein the proceed- 
ing may be instituted. The government may proceed under either 
act, in its own discrétion. When proceedings are taken under either of 
thèse acts, strict compliance must be had with ail the provisions of 
law made for the protection of the landowner, or the proceedings are 
ineffectual; and thèse proceedings must show affirmatively that the 
requirements of the law hâve been fulfllled. In re Buffalo, 78 N. Y. 
366. Now, what are the requirements of the law? Any offlcer of the 
government who is authorized to procure real estate for a public pur- 
pose is authorized to acquire the same for the United States by con- 
demnation under judicial process. This authority is specially vested 
in the secretary of war by Act Aug. 18, 1890 (26 Stat. 316), of which 
the courts take cognizance. It is the duty of the attorney gênerai of 
the United States, upon every application of such offlcer of the govern- 
ment, to cause proceedings to be commenced for condemnation within 
30 days after the receipt of the application. Thèse proceedings on 
their face show that the attorney gênerai has received an application 
for this purpose from the secretary of war, and that thèse proceedings 
were instituted thereon. The papers show that the instructions of 
the attorney gênerai to the district attorney were given certainly with- 
in flve days after the receipt of the application of the secretary of 
war. This commenced the proceedings. The act of congress does not 
authorize the secretary of the treasury, nor any other offlcer of the 
government desiring such proceedings to be instituted, to instruct 
the attorney gênerai in what court or in what mode to conduct the 
proceedings. Thèse are left wholly to his discrétion. No action on the 
part of the secretary of war, after having made the application provid- 
ed by law, and no limitation of authority to Col. Hains, no instruc- 
tion of Col. Hains, can affect the discrétion of the attorney gênerai 
in carrying out the purposes of the application, and in condemning 
the land. The proceedings on their face thus showing the authority 
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in the secretary of war to procure by condemnaticn this land, and his 
application to the attorney gênerai to commence proceedings therefor, 
has the attorney gênerai proceeded in the proper way? The act re- 
quires the practice, pleadings, form, and mode of procédure to con- 
form, as near as may be, to tbose existing at the time in like causes 
in the courts of record of the state in which the land is situated. "As 
near as may be," — that is to say, as near as may be practicable, not 
as near as may be possible, with discrétion in the judge of construing 
and deciding how far to go. Eailroad Co. v. Horst, 93 U. S. 301; 
Phelps v. Oaks, 117 U. S. 239, 6 Sup. Ct. 714. In the case at bar, the 
pétition was flled, stating clearly the case of the petitioner. Notice 
of the object of the pétition was given in accordance with the 'Code 
of Public General Laws of Maryland. The claimant of the land came 
in, and was heard patiently as he raised question after question, and 
finally the question was left to a jury. It is true that this jury was 
not composed of résidents of Anne Arundel county. But the jurisdic- 
tion of the court over the subject-matter is expressly given by the act 
of congress, and, even if it were not so given, the fédéral court could 
hâve taken jurisdiction. "If by the law obtaining in a state suits can 
be maintained in a state court, they may be maintained by original 
process in a fédéral court when the parties are citizens of différent 
states." Chicot Co. v. Sherwood, 148 U. S. 529, 13 Sup. Ct. 695. The 
United States can always vindicate their rights in their own courts. 
This being the case, and the jury being a part of the court, the ques- 
tion of damages was properly submitted to the jury. And the ex- 
perienced judge who tried the case observed ail the formalities neces- 
sary. Ail the requirements of law were fulfilled. We see no error in 
the action of the district court. The judgment of that court is af- 
firmed. 
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(Circuit Court of Appeals, Fifth Circuit. June 11, 1897.) 

No. 581. 

Plbading — Pétition on Account — Failttre to Itemize. 

In a suit for the recovery of a balance due on a large running account 
consisting of many items, a paragraph of the pétition which gives the ag- 
gregate of the charges and crédits constituting the account, but contains 
no itemized statement, is insufficient, and a spécial exception to it should 
be sustained. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

W. W. Evans and W. W. Brookes, for plaintiff in error. 
A. C. Prendergast, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

NE WMAN, District Judge. This is a suit by the Citizens' Na- 
tional Bank of Waco, Tex., against H. C. Howell and A. S. John- 
son and the Howell Cotton Company, the latter a Georgia corpora- 
tion, for fll,541.30, besides interest Suit was originally brought 
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in the state court of Texas, and removed to the United States cir- 
cuit court for the Northern district of Texas. The bank declined to 
prosecute against Howell and Johnson, but proceeded against the cot- 
ton company, and recovered a verdict and judgment for $11,541.30 
principal, with interest. It appears that the subject-matter of the 
suit was money furnished by the bank to buy cotton from November 7 
to December 15, 1893. About December 16, 1893, a question hav- 
ing arisen as to the authority of Howell and Johnson, doing busi- 
ness under the firm name of A. S. Johnson & Oo., to bind the Howell 
Cotton Company for advances thus made, an agreement was en- 
tered into which will be sufflcient to an understanding of the case 
so far as a décision is now made : 

"The State of Texas, County of McLennan. Know ail men by thèse prés- 
ents that this contraet, made and entered into by and between Citizens' Na- 
tional Bank, of Waco, Texas, party of the first part, and Howell Cotton Com- 
pany, party of the second part, both parties being corporations, witnesseth: 

"First. Whereas, the firm of A. S. Johnson & Company, in the name of How- 
ell Cotton Company, has been engaged in the cotton business at Waco, Texas, 
during the season of 1893, keeping an account with the party of the first part, 
in the name of the Howell Cotton Company, a large amount of money, to wit, 
about $29,558.12 principal and $229.00 interest thereon, besides Interest hereafter 
to accrue thereon, is due sald party of the first part on said account; and 
whereas, a controversy has arisen between the parties hereto, as to whether 
the Howell Cotton Company is liable to the party of the first part for said 
amount above named, the said Howell Cotton Company disclaiming any lia- 
bility to said Citizens' National Bank, and said Citizens' National Bank claim- 
;ng that the Howell Cotton Company is liable for said indebtedness: Now, 
therefore, without either party hereto in any way waiving any rights they 
may hâve by reason of the status of parties and the claims set up by each of 
them respectively, said party of the second part does hereby agrée and obli- 
gate itself to guaranty and pay to said bank the sum of $3,000.00 on said 
account at Waco, Texas, on or before ninety days from this date, in case said 
account is not liquidated and satisfied before this from other sources, and such 
balance remaining unsatisfied amounts to the sum of $3,000.00; and, if such 
balance does not amount to said sum of $3,000.00, then the party of the second 
part is to pay such balance. 

"Second. The party of the second part agrées to take immédiate charge of 
ail the cotton business at Waco, Texas, which has been heretofore handled in 
the name of A. S. Johnson & Co., and by them in the name of Howell Cotton 
Company, and to use its best efforts in handling said cotton business so as to 
realize the greatest amount of money therefrom, including collecting ail amounts 
due from railroads at Waco, that can be done with careful and energetic 
handling of said business for a period of time ending on the first day of April, 
1894; and ail the amounts and profits realized out of said cotton business so 
handled and carried on by the party of the second part shall be paid to said 
party of the first part on the account above named; and if the money so paid 
shall satisfy said account in full, then, and in that event, the party of the sec- 
ond part shall not be liable to the party of the first part in any sum whatever, 
but, in case the money so paid shall fail to satisfy said account in full, then, 
and in that event, the party of the second part shall be liable and shall pay to 
the party of the first part such balances, according to the tenus, stipulations, 
and conditions na'med in the preceding paragraph of this contraet. 

"Third. The party of the second part does not agrée to take charge of the 
170 baies of cotton which has not yet been loaded on the cars at Waco, altliough 
bills of lading therefor haw been issued in the name of A. S. Johnson & Co., 
which cottùn is now on the platform of the Brazos Compress Company in Waco, 
and which said bills of lading bave been executed by the W. N. W. Ry. Co. 
As to thèse 170 baies, said party of the second part agrées to use its best ef- 
forts to induce H. C. Howell to turn over to said bank the proceeds thereof 
by bills of lading, with drafts thereto attached, if he can procure them; or, in 
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case he cannot do this, to sequestrate the same for the beneflt of sald bank, 
or to take whatever other proceedings may be deemed advisable to protect lt 
ta the matter; and whatever is or can be realized by careful management out 
of the same shall be for the beneflt of said bank. 

"Fourth. It is further agreed and understood by and between the parties 
hereto that this agreement does not exclude or estop the party of the flrst part 
from any légal right it may hâve to hold sald party of the second part liable, 
and of suing said party of the second part, for any and ail of said sums of 
$29,558.12 and interest accrued and to accrue thereon that is not realized by 
said bank under this agreement after ninety days from this date; and the 
party of the second part does not by this contract in any way admit or confess 
its liability for said amount, or any part thereof. save and except said $3,- 
000.00 above named, or so much thereof as it may become liable to the party 
of the first part for under the flrst paragraph of this contract. And the party 
of the second part does not by this contract admit that A. S. Johnson & Co. 
were the agents of said party, or had any authority to represent it in said cot- 
ton business; it being understood and agreed by and between the parties 
hereto that the rights of the respective parties shall remain in the same status 
as they were prior to the signing of this- contract, save and except so far as 
those rights are expressly modified or changea by the éxecution hereof. 

"Flfth. In considération of the premises, the party of the flrst part agrées 
not to attach any of the cotton belonging to the business of said A. S. Johnson 
& Co., and not to sue and attach said cotton as the cotton of said Howell Cot- 
ton Company, and agrées that said party of the second part shall take charge 
of said business above named. 

"Sixth. It is further agreed and understood by and between the parties hereto 
that the account hereafter kept with the party of the second part in the man- 
agement of said cotton business shall be in the name of the Howell Cotton 
Company, and that said company will place a duly-authorized agent in Waco 
for this purpose. 

"It is further agreed and understood by and between the parties hereto that 
this agreement takes the place of any other agreement that may hâve been 
entered into on this date. 

"Witness our hands in duplicate this 16th day of December, 1893. 

"[Signed] The Citizens' National Bank, pr. J. S. McLendon, Près. 

"[Signed] Howell Cotton Company, by J. N. King, Mngr." 

The point on which the case turns is one of pleading, which renders 
it unnecessary to enter into the real merits of the case. The sixth 
paragraph of plaintiff's pétition was as follows: 

"That in accordance with said contract, agreement, and understanding said 
défendant Howell Cotton Company, between the dates on November 7, 1893, and 
March 24, 1894, did purchase at Waco and surrounding towns a large number of 
baies of cotton, to wit, six thousand, and drew checks and drafts on the plaintift" 
to pay for the same, which were during said time presented to plaintiff, and 
paid by it; that the amount so paid by plaintiff at said defendant's instance 
and request aggregated a large sum, to wit, two hundred and ten thousand 
($210,000) dollars; that during said time, and since then up to the flling of this 
suit, said défendant had from time to time repaid to plaintiff various sums and 
amounts, so that at the time of the institution of this suit said défendant was due 
to plaintiff, a balance of $14,541.30 principal, besides interest, and since the 
institution of this suit said défendant has paid plaintiff $3,000 in the aggregate; 
that it was also a part of said contract, agreement, and understanding that de- 
fendant would pay plaintiff interest on the amounts daily due plaintiff at the rate 
of ten per cent, per annum; that défendants are in possession of ail said checks 
and drafts so paid by plaintiff for défendant, they having been delivered to said 
défendant by it from time to time, when défendant had its pass book balanced; 
and the défendants are hereby notified to produce ail of said checks and drafts, 
and also Its said pass book, on the trial thereof." 

This paragraph was especially excepted to by défendants as follows : 
"Défendants specially except to paragraph six of plaintiff's flrst amended origi- 
nal pétition, because plaintiff undertakes to déclare on aggregated amounts, and 
81 F.-49 
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ta sue on balances, wlthout giving any itemized statements of any amounts, or 
showing by any itemized statement the balance claimed to be due plaintiff by 
défendant, and said first amended original pétition shows that said sums of money 
sued for are composed of a great number of smaller items, and said smaller items 
are not set oUt in plaintiff's said pétition, and there is no itemized statement 
thereof attached to said pétition, or anywhere shown thereon." 

This exception was overruled by the court. We think this action 
of the court was erroneous. There had never been what could be 
properly çalled an account stated between the parties. In the agree- 
ment entered into in December, 1893, it was stated that about $29,- 
558.12 principal, besides interest, etc., was due. Even this is not an 
agreement as to a spécifie amount. It was stated to be "about" the 
amount named. Subsequently the amount was reduced, and, even if 
there had been an agreement absolutely as to the $29,558.12, the de- 
fendant, we think, would hâve been entitled, on a spécial exception, 
such as it made, to hâve been furnished with an itemized statement 
of the réductions, so that it could be put on notice as to why and how 
it was charged. Whether the gênerai practice would require a plain- 
tiff, under circumstances such as thèse, to furnish the défendant with 
a bill of particulars or an itemized statement, such certainly seems to 
be the practice in the state of Texas. 

In the case of Boynton v. Chamberlin, 38 Tex. 604, this is held: 

"In a suit upon an account, a pétition failing to contain a bill of particulars does 
not set out the plaintiff's cause of action in a clear and intelligent manner, and is 
defective." 

In the case of Wood v. Evans, 43 Tex. 175, there was a suit for a 
balance due on a promissory note. There was a demurrer to the 
pétition. The court says : 

"The demurrer to the pétition should hâve been sustained. It is alleged in the 
pétition that the défendant had failed to pay the note therein described, except 
the amount eredited on the note, and that there was still a large amount due 
thereon. But neither the amount of crédits nor the amount claimed to be due and 
unpaid Is averred. The mère statement of some indefinite and uncertain amount 
being due to the plaintiff, for which ne asks judgment, is not such a full and 
clear statement of his cause of action and prayer for relief which the facts au- 
thorized him to ask of the court as will warrant a Judgment on his behalf. The 
cause of action and Its breach should be distinctly averred and set forth. The 
facts suffleient to warrant a Judgment should be directly and clearly alleged. It 
is not suffîclent that they may, by argument and inference, be decided as con- 
clusions from the facts which are averred." 

Article 1187 of the Revised Statutes of Texas of 1879 is as follows: 

"The pleadlngs shall consist of a statement In logical and légal form of the 
facts constituting the plaintiff's cause of action or the defendant's ground of dé- 
fense." 

Article 1195 states that the pétition must set out clearly and fully 
the cause of action. 

In this case there arose a controversy as to the liability of the 
Howell Cotton Company to the bank. It was af terwards agreed that 
the amount of such doubtful liability was about twenty-nine thousand 
and odd dollars. A plan was also agreed upon for the réduction or ex- 
tinguishment of this indebtedness. Now, where suit was subsequently 
brought for a balance of $11,541.30 as due on this same transaction, 
and the court, on exception, refused to require the plaintiff to itemize 
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its claims, we think error was committed. This item of plaintiff's péti- 
tion perhaps would not be subject to gênerai demurrer, but on spécial 
exception in the spécifie language set out above we are clear that the 
défendant was entitled to hâve the items which made up this aggre- 
gate furnished it. It may be said that ail this came out on the trial, 
and that no substantial wrong was done. But this does not appear. 
In the unfortunate condition of this record, we are only able to con- 
sider such exceptions as, under the practice, arise on the pleadings. 
And why is there not a real and substantial différence to a défendant 
in making his défense to a suit of this sort between having the items 
of the account on which he is sued furnished him in advance of the 
trial and suddenly having them handed him on the trial? Of course, 
harm may or may not hâve resulted on this trial for this reason. That 
we oannot détermine, but certain it is that the request madé by the 
défendant when it filed this spécial exception for a bill of particulars 
was a légal right, and should hâve been sustained, and in refusing to 
grant it the court erred; and it was such substantial error as, in our 
judgment, requires a reversai of the case, and it is so ordered. 

MeCORMICK, Circuit Judge (concurring). I concur in the opinion 
of my Brother, Judge îïEWMAN, and his announcement of the con- 
clusions of a majority of the court in its décision of this case. I go 
somewhat f urther than he does. In my opinion, the contract declared 
upon does not, in any sensé known to the la'w of pleading, admit even 
approximately the amount of the balance due on the account that had 
been kept by A. S. Johnson & Co. in the name of Howell Cotton Com- 
pany wirh the plaintiff. It does admit a liability for f 3,000, and, as I 
read it, for that amount alone. The référence to the amount of the 
balance on the other account should only be construed to mean and to 
say that the bank claimed a balance of about that amount, which the 
cotton company disclaimed any interest in or liability for beyond the 
f 3,000 which it engagea to pay, and, before the judgment in this case, 
had paid. The sixth clause of the agreement declared on provides for 
the keeping of a running account, and implies that that running ac- 
count may be considered as a continuation of the account which the 
bank already had; and it is manifest that it is the balance claimed 
to be due on this continuation of the account for which this action is 
brought. According to my view of the settled practice in Texas, and 
the requirements of the statute, and the décision of the courts thereon 
in référence to the pleadings of the plaintiff, this action should not be 
maintained without the plaintiff's being required to embody in its pé- 
tition or attach to it an itemized statement of the particulars of the 
transactions between the parties, duly set out in the form of an item- 
ized account. To state in gênerai terms that ail the items are well 
known to the défendant, and are set out in its bank pass book, and 
that the drafts for each of the items hâve been returned to the draw- 
ers, and are now in the possession of the défendant, does not in any 
degree meet the requirements of the statutes, and the early uniform 
and oontinued décisions of the courts on that subject. The cases are 
not numerous in the Texas reports, because, by the early cases, the 
practice became so well settled that the matter has not since been con- 
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tested. The opinion of the majority réfère to cases considered nearest 
in point, and those cases refer to others that had gone before. I bave 
not taken the time to look for later cases. We hâve been referred 
to none, and I am satisfied that there can be none in conflict with the 
early décisions of the court, and what I deem to be the settled practice 
in that state. 



CENTRAL TRUST CO. OF NEW YORK v. LOUISVILLE, ST. L. & T. RY. 
CO. (HENNEN, Intervener). 

(Circuit Court, D. Kentucky. June 1, 1897.) 

Nos. 6,345, 6,346. 

1. railroad mohtgages— cla.ims for purchase money of rloht of way— 

Priorities. 

Railroad mortgage bondholders, who, by virtue of a future-acquirecl prop- 
erty clause in their mortgage, obtain an interest in or lien upon lands con- 
demned for the use of the company, hold subject to the claim of the prior 
owner for the purchase money. 

2. Samb. 

Holders of railroad bonds seeured by a mortgage made after certain prop- 
erty has been taken for the use of the road, but before compensation has been 
made, take subject to the compensation which may be adjudged therefor, and 
are bound by the judgment, though they were not parties to the suit in which 
it was rendered. 
8. Same— Foreclosure Suits— Priorities — State Judgments. 

H. owned a lot, which originally formed part of a large tract owned by T., 
and the only means of access to the lot was a highway running across the 
front of the original tract. The highway was discontinued by the county court 
without making any other provision for access to the lots fronting thereon. 
The strip that had formed the highway was thereafter condemned by a rail- 
road company in proceedings brought against the heirs of T., on the theory 
that the land had reverted to them, and the compensation adjudged to them 
was paid. The railroad having been constructed with an embankment which 
interfered with H.'s ingress and egress, she sued the company for damages 
thereto, and obtained a money judgment; the court holding that when the fee 
reverted, if ît did revert, to the heirs of T., it was subject to a contractual 
easement for ingress and egress, which had previously arisen in favor of the 
various purchasers of lots constituting part of the original tract, and for 
injury to this easement damages were adjudged. A suit having been brought 
in a fédéral court to foreclose mortgages on the railroad, H. intervened, setting 
up her judgment as a preferred claim. Eeld, that the mortgage bondholders 
were bound by the judgment of the state court, though their trustée was not 
a party thereto, and that the judgment was entitled to priority over the 
bonds. 

Sweeney, Ellis & Sweeney and Kinney, Gregory & Kinney, for 
intervener. 
Helm & Bruce, for Central Trust Co. of New York. 

BARR, District Judge. The court, on demurrer to the interven- 
ing pétition, flled by Mrs. Hennen herein, indicated in a gênerai 
way its view of the law as applicable to her claim. The case has 
corne before me again, as the parties do not seem to bave agreed 
upon what are their respective rights, and from the briefs flled there 
is an indication that both the petitioner and the railroad company 
are not quite satisfied with the law which the court thought ap- 
plicable in the opinion heretofore rendered. 
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The case is, briefly, this: Mrs. Hennen had a résidence adjoin- 
ing the town of Hawesville, but not within the limits of the town. 
Her lot contained about four acres of land, upon which she had a 
handsome résidence, and where she and her family lived. At the 
time of her purchase, some years ago, there was a public highway 
along the entire front of her lot, — some 315 feet. On the back of 
the lot there was a précipitons cliff, which prevented any access 
from that direction, and on either side were lots owned by other 
parties. This public highway seems to hâve been the only mode of 
egress and ingress to her résidence and property. This highway 
was the road running between Hawesville and Cloverport, both on 
the Ohio river, and is called in the évidence the "State Road." The 
défendant railroad built its line on this highway, and in doing so 
made an embankment in front of the plaintiff's lot and résidence of 
some 5 or 6 feet in height. This embankment was some 55 or 60 
feet from the résidence of the petitioner, and perhaps about 120 feet 
from the Ohio river. Previous to the building of the railroad, the 
space between what was called the "State Road," which ran from 
Hawesville to Oloverport, and the Ohio river, was open and un- 
fenced, and was used as a skiff landing by the petitioner ; and trees 
had been planted upon it by the petitioner for the purpose of im- 
proving the view from the front of her résidence. A short time 
before the construction of the railroad the Hancock county court, 
by a proceeding taken in that court, discontinued so much of this 
state road as commenced at the town limits of Hawesville, and ran 
to a place called "Price's Store." The précise distance is not stated 
in the record, but presumably, from other facts, only a short dis- 
tance. There is nothing in the record indicating that there was 
any other road or highway established by the county court, or any 
other provision made for those fronting upon this old state road 
to get egress and ingress from their property and homes. The home- 
stead of the petitioner was part of an 80-acre tract which belonged 
originally to one of the Trabue heirs, and the 80 acres itself was 
part of a tract much larger, — probably 200 and odd acres, — which 
belonged to Trabue. After the discontinuance of that part of the 
state road, a proceeding of condemnation was had against the Tra- 
bue heirs, and what was formerly the state road was condemned 
under this proceeding instituted by the railroad company, and $500 
paid for the strip of land originally the state road, and the distance 
of which is not stated in the record, but was the frontage of 205 
acres of land which was originally owned by Trabue. This proceed- 
ing was had upon the theory that the fee of the old state road, when 
discontinued, reverted to the Trabue heirs, and that it was only 
necessary to take condemnation proceedings against them. Mrs. 
Hennen, in October, 1889, sued the défendant railroad for damages 
done her property by the construction of its road and the embank- 
ment immediately adjoining her homestead. The damage claimed 
was the destruction or impairment of her egress and ingress, and for 
causing water to stand on her lot. Subsequently she amended, and 
claimed for injury done for the impairment of her view, and for the 
soot and smoke which was caused by the passing trains, and also 
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for, the injury done by the shaking of her walls, The case was most 
earnestly fought, and three jury trials were had. The flrst jury 
found for the défendant, and its verdict was set aside upon a mo- 
tion for a new trial. The second jury found for the plaintiff in $1,800 
damages. The défendant road took the case to the superior court, 
and it was reversed by that court because of ' some instructions 
which were given on motion of the plaintiff, and some ref used which 
were asked by the défendant. The case went back to the circuit 
court of Hancock county, and was retried, and again a jury found 
for the plaintiff in the sum of $1,800 damages. The case was again 
taken to the superior court of the state, and affirmed, and after this 
litigation in the state court Mrs. Hennen intervened by pétition, 
and asked that her judgment should be a preferential claim to that 
of the bondholders. In the litigation in the state courts the trustées 
of neither of the mortgages were before the court; and it is now 
insisted by the défendant railroad that the bondholders are not 
bound by the judgment in the state court, and that this court should 
consider the claim as an original one, and dispose of it as such. 

The first mortgage on this road was made anterior to the build- 
ing of the road, and the second mortgage after the road was com- 
plet éd. We think, if any of this recovery shall be consider ed in the 
nature of a taking of private property for public use, then the 
bondholders, though not parties to the litigation, are bound to the 
extent which may be regarded as a taking. As to the prior mort- 
gagee, we think this is clearly so, because the bondholders took by 
reason of the future-acquired property clause, and would take sub- 
ject to the purchase money, whether that would be in the nature of 
condemnation proceedings or by contract. As to the last mortgage, 
we think it is also to be bound because of the constitutional provi- 
sion that private property cannot be taken for public uses without 
just compensation previously made. The right and title of prop- 
erty taken, whether by an entry without condemnation proceedings 
or whether by an entry under condemnation proceedings, should not 
vest in the mortgagor until the just compensation is actually paid. 
The Hennen suit was pending in the state court against the rail- 
road company when it executed this mortgage. The case of Hassall 
v. Wilcox, 130 U. S. 494, 9 Sup. <3t. 590, cited by counsel, is entirely 
consistent with this view. If we are right in thinking that the bond- 
holders are bound by the adjudication in the state courts, then the 
contention of the counsel that Mrs. Hennen had no right of ingress or 
egress after the discontinuance of the state road in front of her lot, 
and that according to the Kentucky law she had no right to damages 
for the destruction of the egress and ingress to her property, is not 
applicable, since it is quite clear that the superior court decided that 
she had a right of egress and ingress to her property, notwithstand- 
ing the discontinuance of the state road, and that she had a right to 
recover damages for the destruction or impairment thereof ; and the 
case was returned, and tried upon that distinct adjudication. The 
court says, in its opinion : 

"It is shown that the plaintiff's title extended only to the edge of the highway, 
but it is also shown that she derived her title from the persons whom the de- 
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fendant daims to hâve been the owners of the highway. The boundary of the 
property was flxed by the conveyance to the edge of the public road, and the road 
has been used as such by the plaintiff and the owners before lier under simllar 
conveyances for more than 30 years. They had no possible way of ingress or 
egress to the property except over this highway. Under thèse conditions, it is 
too plain for controversy that the plaintif! was vested with an easernent which 
she cannot be deprived of by the owners of the fee in the highway or by condem- 
nation proceedings against them. It is equally clear that the railway company 
had the right to build its railway in the highway, and is answerable to the plain- 
tiff for such damages only as she suffered by reason of the destruction of her 
egress and Ingress over the highway, the throwing of smoke, sparks, and Cinders 
upon or into her house, and the injury done to the walls of her house by jarring 
or shaking caused by passing trains, and the injury from standing water caused 
by the railroad embankment." 

Again, in another part of the opinion, the court says: 

"The only damages which the pleadings allow by reason of the embankment 
are the obstruction to the ingress and egress, and the standing of water on her 
lot, and the instructions should hâve been confined to the damages caused by the 
embankment,— to thèse two éléments. In this connection we will say that there 
can be no question but that the plaintiff was entitled to an easernent in the high- 
way, and the instruction should hâve so told the jury, instead of leaving it to 
them as a fact to be found from the évidence." 

The lower court had instructed the jury that she was entitled to 
an easernent, and that was one of the errors which were complained 
of. Whatever may be the Kentucky law in regard to the right of 
compensation gênerai ly to owners of property on a public highway 
in the country when that highway has been discontinued by proper 
authority, as decided in the case of Railroad Co. v. Applegate, S 
Dana, 289, and Turnpike Co. v. Dye, 18 B. Mon. 761, and Bradbury 
v. Walton, 94 Ky. 163, 21 S. W. 869, it can hâve no application to 
the présent case, since the superior court of Kentucky in this case 
decided that she had a contractual right arising from the fact that 
this highway was over the lands of the persons who were the original 
owners, and to whom the fee reverted. The Trabue heirs, when the 
fee reverted, if it did revert, held it subject to the easernent, which 
had previously arisen over that ground in favor of the various pur- 
chasers under them; and this right of egress and ingress — a most 
valuable one itself — was the one that the court decided was in Mrs. 
Hennen, and had not been taken from her by condemnation pro- 
ceedings. In that view she was a proper party to those proceedings, 
and should hâve been made a party, if the railroad company de- 
sired to devest her of this easernent. 

The effect of the suit in the state court, and the judgment when 
paid, would be to cover any injury or damage done this right of 
egress and ingress, and the other éléments of damage alleged not 
only for the past, but for the future. The record clearly shows that 
in estimating the damage it was to the property, past, présent, and 
future, and that the compensation when paid would cover future as 
well as past damage, so far as the right of egress and ingress is con- 
cerned. In the présent condition of the record, I find some diffî- 
culty in apportioning the several damages which were covered by 
the judgment for $1,800 between that which is in the nature of a 
taking of private property and that which is not. Assuming that 
$1,800 covered the entire damage, I think $ 1,500 would be a reason- 
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able amount to allow for the destruction or impairment of the in- 
gress and egress. This would be five-sixths of the judgment, and I 
think the costs and the damages which hâve been allowed should 
be divided in that proportion. A judgment will therefore be entered 
giving a préférence over the bondholders as herein indicated. 



LATIMER v. EQUITABLE LOAN & INVESTMENT CO. et aL 

(Circuit Court, W. D. Missouri, C. D. July 9, 1897.) 

No. 2,181. 

1. Building and Loan Associations— Payment of Stock. 

Under Rev. 8t. Mo. § 2810, which provides for the payaient of the capital 
stock of building associations in installments, as the by-laws shall prescribe, 
but authorizes the directors, in thetr discrétion, to allow interest not exceed- 
ing 8 per cent, "on such installments as are paid In advance," such an asso- 
ciation has authority to recëive f ull payment in advance, and issue paid-up 
stock bearing interest at 7 per cent. 

8. Same — Right or Withdkawal. 

The statutory rlght of a stockholder in a building association to withdraw 
therefrom after giving 30 days' notice, and to receive back the amount paid 
In by him, together with his share of the profits (Rev. St. Mo. § 2810), is one 
evidencing a public policy, and cannot be waived, even by an express déclara- 
tion in the certificates that there shall be no right of withdrawal until 100 
months from the issuance of the stock. 
3. Same— Preferred Stock. 

Building associations are establlshed on a System of perfect equality and 
mutuality between ail their members, and hence an association organized 
under Rev. St. Mo. art. 9, c. 42, has no power, in the absence of express pro- 
vision to that effeet, to pledge part of its assets for the payment of one class 
of its stock in préférence to others. 

This was a bill in equity by W. A. Latimer, receiver of the First 
National Bank of Sedalia, against the Equitable Loan & Investment 
Company and Adam Ittel, to enforce the alleged right of a stock- 
holder to withdraw from the association. The cause was heard on 
demurrer to the bill. 

Wm, S. Shirk and Montgomery & Montgomery, for plaintiff. 
Gr. W. Barnett and J. H. Rodes, for défendants. 

ADAMS, District Judge. The défendant is a loan and building 
association, organized under and subject to the provisions of article 

9, c. 42, Rev. St. Mo. Section 2810 of such statu tes enacts as follows: 

"The capital stock of any corporation created under this article shall at no 
rime consist of more than 10,000 shares of not less than $100.00 each. The in- 
stallments on thèse shares are to be paid at such time and place as the by-laws 
shall appoint. The by-laws or the board of directors may, if they deem it ad- 
visable, allow interest not exceeding eight per cent, on such • installments as are 
paid in advance. Every share of stock shall be subject to a lien for the payment 
of unpaid installments, Unes and other charges incurred thereon, under the pro- 
visions of the charter and the by-laws. The by-laws may prescribe the form 
and manner of enforcing such lien. New shares of stock may be issued in lieu 
of the shares that hâve been redeemed, forfeited or matured. The stock may be 
issued in one or in successive séries, in such amount and at such time as the 
board of directors, the shareliolclers or the by-laws may détermine. Any share- 
^holder, or the légal représentative of any deceased shareholder, wlshing to with- 
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draw from the sald corporation, shall hâve the power to do so, by giving tMrty 
days' notice of such intention to withdraw, such notice being given at a regular 
meeting of the board of directors. On the day following the next regular meet- 
ing or at any time thereafter, the member so wlthdrawlng, or, if deceased, his 
légal représentative, shall be entitled to receive, on demand, the amount paid in 
by him or her, and such proportion of the profits as the by-laws may détermine, 
less ail fines and other charges. Should there hâve been, however, a net loss, 
instead of a net gain, then such withdrawing shareholder shall receive the actual 
amount paid less his proportion of such net loss." 

From the foregoing it seems plain that the gênerai législative 
scheme contemplâtes the subscription for stock, after the act of in- 
corporation, in several successive séries, such as may be determined 
by the shareholders, board of directors, or by-laws. Thèse sub- 
scriptions are payable in installments, according to the require- 
ments of the by-laws. Thèse installments may be paid by subscrib- 
ers in advance, and, when so paid, the subscribers, in the discrétion of 
the board of directors, or as proyided by the by-laws, may receive inter- 
est on such advance payments at a rate not exceeding 8 per cent, per 
annum. A peculiar feature of thia scheme permits any stockholder 
who may hâve paid one or more installments to withdraw from the 
association at any time after having given 30 days' notice of his pur- 
pose so to do, and, on so withdrawing, to receive back from the asso- 
ciation the amount paid in by him, with his proper proportion of the 
profits if any may hâve been made, or less his proper proportion of loss 
if such loss has been sustained. Apart from some other peculiar fea- 
tures, not necessary now to refer to, corporations created under this 
law are subject to the gênerai principles of statutory and common 
law governing corporations. 

The défendant, claiming to act under the power conferred by the 
statute of Missouri, on the 4th of September, 1890, issued its séries of 
stock B, containing 500 shares, each for |200, representing an aggre- 
gate of |100,000 in par value. This séries was issued as full-paid 
stock. It was not paid in installments of any kind, but in advance, 
for the full amount of its par value. The certifieates representing 
this séries recited, in substance: 

(1) That dues in full for ail the shares represented by them, at the rate of 
$1 per month on each share for the full period of 200 months, had been paid, or, 
in other words, that the par value of $200 per share had been paid by the holder. 

(2) That the shareholder was entitled to rédemption of his share at par on, 
and not before, 100 months from September 4, 1890, the date of the certifieates, 
and also to receive, as his share of the profits and earnings of the business, in- 
terest at the rate of seven per cent, per annum. 

(3) That there had been deposited with a trustée, of whom the défendant 
Ittel ls successor, seeurities, consisting of stock of the défendant corporation and 
deeds of trust on real estate, of the actual value of $110,000, to secure the ulti- 
mate rédemption of this séries of stock, and the payment of the agreed interest 
accruing thereon, semiannually, prior to its rédemption. 

The complainant is the owner of four of thèse certifieates, each 
calling for five shares, or $1,000 in par value of stock. In his amend- 
ed bill, the complainant sets forth the facts already detailed, and 
avers, further, that, by the provisions of the by-laws of the défendant 
company, the owners of full-paid shares of stock, like those owned by 
complainant, were entitled to withdraw from the association, and re- 
ceiVe back the amount paid in by them, at any time, on giving 30 days' 
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notice of their intention tô withdraw, in like manner as is provided 
for stockholders on the installment plan. Complainant next avers 
that he has given the required notice of Ms intention to withdraw, 
and that the défendant has refused to pay him back the amount paid 
in by him, and refused to recognize that he had any interest in the 
trust fund referred to in the certificates as pledged for the payment 
of the face value of thèse certificates. The bill prays for judgment 
against défendants, in favor of complainant, for the face value of his 
certificates, and that the trust fund aforesaid be specially chargea 
with the payment of such judgment. To this bill a demurrer is inter- 
posed. This demurrer raises thèse questions: (1) Whether the cer- 
tificates in question are for stock, and, if so, whether the défendant 
had power to issue full-paid stock, and obligate itself to pay a certain 
rate of interest thereon in lieu of profits. (2) Whether the holder of 
the full-paid stock has a right to withdraw from the company, and 
receive back his money paid, on giving the 30 days' notice prescribed 
by the statute, or whether he is concluded by the provisions found in 
the certificates to the effect that he is entitled to do so "on and not 
before 100 months" from September 4, 1890, the date of the certifi- 
cates. (3) Whether the holder is entitled to any preferential right to 
the property undertaken to be pledged to secure the payment of thèse 
certificates. 

Answering the first of thèse questions, it appears clearly that the 
parties to thèse certificates intended them to be capital stock, as dis- 
tinguished from an évidence of money loaned. They are denominated 
capital. In the first place they confer upon the corporation power, 
averments of the bill, hâve, from the beginning, been treated as stock, 
with ail the rights, in their holders, incident to ordinary stock, except 
as expressly limited in the certificate. This intention of the parties, 
unless outside the power of the défendant corporation, should be recog- 
nized and enforced. The question, then, is, did the défendant corpo- 
ration hâve power to issue and deliver full-paid, interest-bearing stock? 
The législation already adverted to, constituting the organic law 
under which the défendant is organized, provides a scheme primarily 
and prominently for paying the capital in installments, so long as 
such payments, taken in connection with other income, arising from 
fines, dues, interest, and profits, are necessary in order to bring the 
stock, in actual value, to par. But I do not think this primary and 
prominent feature or method of paying for stock is exclusive. The 
statute supra, in terms, provides that "the installments on thèse 
«hares are to be paid at such time and place as the by-laws shall ap- 
point." The by-laws or the board of directors may, if they deem it 
âdvisable, allow interest not exceeding 8 per cent, on such install- 
ments as are paid in advance. Thèse provisions clearly contemplate 
a variation from the primary and prominent method of paying in the 
capital. In the first place, they confer upon the corporation power, 
in and by its by-laws, to fix the time and place of paying the install- 
ments. Obviously, under this grant of power, the installments might 
be few or many, and payable at one time or more. It appears from 
the bill that, pursuant to this grant of power, the défendant adopted a 
by-law referring to and recognizing paid-up shares of stock, and pro- 
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viding for their treatment and final disposition. Again, a large and 
probably the largest source of income of associations like the défend- 
ant is in loaning their money. They are relieved from the usury 
laws of the state, and niay, in the form of premiums and otherwise, 
receive interest far in excess of the légal rates otherwise permitted. 
A necessary prerequisite to loaning money is to get it. Accordingly, 
investors are encouraged to take stock, and pay the installments in ad- 
vance. They are allowed a fixed rate of interest, not exceeding 8 
per cent, and the association receives the installments, sorne or ail of 
them, in advance, and loans them out at a greater rate of interest than 
it pays, and in this way hastens the day of maturity of the stock, for 
the gênerai benefit of its members. The gênerai scheme thus indi- 
cated, the clear référence to advance payment of stock found in the 
statute, the provisions relating to full-paid stock found in the by-laws, 
clearly establish the abstract power on the part of the défendant to 
receive payment of its stock in advance, and issue certificates of full- 
paid stock therefor. If this power exists, reasonable terms and con- 
ditions of its exercise may be fixed by the by-laws or board of directors. 
The payment of stock in installments confers many possible advan- 
tages upon its holder. He participâtes in the large premiums and 
interest received for money loaned, in the fines and other charges im- 
posed upon associate members. He receives a share in ail the profits 
of the association, and this goes to expedite the maturity of his stock, 
or the profitable winding up of his financial venture. Thèse advan- 
tages or chances for gain do not appertain to the holder of paid-up 
stock. In the nature of the case, he cannot apply bis share of profits 
to the payment of his stock. He takes no interest in the spéculative 
feature of the venture. He has money to invest, and is content with 
a reasonable interest thereon. Considering ail thèse things, I cannot 
doubt it was a reasonable exercise of power on the part of the défend- 
ant to fix the rate of interest payable to this class of conservative in- 
vestors at 7 per cent, per annum. I shall therefore hold that the 
défendant had power to receive payment in advance for the stock in 
question, to issue for it the certificates in question, and to obligate 
itself to pay interest thereon at the rate of 7 per cent, per annum, in 
lieu of permitting the holders of such certificates to participate in the 
profits of the business of défendant corporation. This view finds 
ample support in authority. Hohenshell v. Association, 41 S. W. 948 ; 
Missouri v. Equitable Loan & Investment Co. (Mo. Sup. ; not yet of - 
ficially reported) 4i S. W. 916; Towle v. Association, 75 Fed. 938; 
People v. Preston (N. Y. App.) 35 M". E. 979; Kent v. Mining Co., 78 
N. Y. 159; End. Bldg. Ass'ns, § 462. 

The next question to be considered is whether the complainant, as 
the owner of this full-paid stock, is entitled to exercise the right con- 
ferred by the statutes of Missouri upon stockholders, to withdraw 
from the association. The statute provides, as already seen, that any 
shareholder wishing to withdraw from the association shall hâve 
power, first giving 30 days' notice of his intention, to do so. Upon 
complying with this requirement of the statute, the shareholder is 
entitled to receive, on demand, the amount paid in by him, together 
with his share of profits. It is contended by the plaintiff that he is 
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entitled to withdraw from the défendant corporation the amount of 
mofiey paid on his certificates, to wit, the full face value, notwith- 
standing 100 months hâve not elapsed since the date of his certificates, 
and notwithstanding the spécial clause found in his certificates that 
they are not payable for 100 months from their date. This conten- 
tion raises the question whether the statute permitting withdrawal at 
any time is to be treated as forming a necessary part of the contract, 
or whether the acceptance of a certificate with a clause curtailing the 
right of withdrawal to a period less than 100 months from date is 
binding upon a holder of such certificate. This right of withdrawal, 
and thereby ending one's relation to a corporation, is peculiar to build- 
ing and loan associations. It does not appertain to corporations 
generally. The holder of stock of ordinary corporations must either 
transfer his membership to some purchaser of his certificate, or must 
retain his membership till the end of the corporate life of his company, 
or to such time as, by unanimous consent of the stockholders, liquida- 
tion may be agreed upon. He cannot force his company to purchase 
it, or otherwise, at his pleasure, withdraw his capital and portion of 
profits, and retire from the corporation. 

The novelty and importance of this right of withdrawal are well ex- 
pressed in Thompson on Building and Loan Associations. He says 
(page 64) : 

"One of the most important rights conferred upon a stockholder Is tlie right 
of withdrawal. This right is incorporated in ail statutes. A distinguishing dif- 
férence between the stockholders of a building association and the stockholders 
in an ordinary private corporation is the right of the former, upon giving notice, 
to terminate future liability on his stock. He can arbitrarily devest himself of 
his membership, eut loose from the association, and end his duties and liabili- 
ties. In an ordinary corporation a subscriber for stock cannot obtain a can- 
cellation of his subscription except by the unanimous consent of the other sub- 
scribers, and then he cannot do it if there were creditors whose rights would be 
jeopardized. Even a majority of the stockholders cannot withdraw and refuse 
to proceed further in a corporate enterprise; and thèse rules are said to be 
just, and based upon a sound public policy. The liberality of the législative 
policy can be readily seen in making such a radical change in the law of cor- 
porations by investing the building association stockholder with the personal 
right of withdrawal." 

The right of withdrawal, by the provisions and clear meaning of 
the statutes of Missouri in question, appertains to ail shareholders, 
whether holders of installment-paying or full-paid stock. No dis- 
tinction in this respect is made between them. By tlie organic law, 
the complainant, therefore, has a right to withdraw from the défend- 
ant company at his pleasure, and this right of withdrawal is the f unda- 
mental feature distinguishing défendant corporation and others like 
it from ordinary corporations. The question, therefore, is whether 
this important fundamental right conferred by statute can be waived 
by receiving certificates containing a curtailment of this right. I 
think not. If the corporation can issue one certificate or one séries 
of stock curtailing this right of withdrawal, it can issue ail of its cer- 
tificates and ail of its séries of stock in the same way, and thus prac- 
tically repeal the statute under which they take their corporate life. 

Greenh. Pub. Pol. p. 502, déclares the rule to be, in effect, that any 
contract by which the owner of corporate stock deprives himself of im- 
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portant rights secured to him by the statute, and which he acquires by 
virtue of his ownership of the stock ùnder the statute, is void, and that 
such shareholder cannot waive it or contract it away. 

In State v. Edwards (Me.) 29 Atl. 947, a customer agreed to pay 
more toll than the statute permitted the miller to take, and the court 
held the contract void, on the ground that the customer could not 
waive or contract away his rights under the statute upon which the 
miller was permitted to do business. 

In the case of Insurance Co. v. Leslie (Ohio Sup.) 24 N. E. 1072, a 
question in relation to the waiver (by agreement found in the policy) 
of certain statutory provisions was considered. In deciding the case, 
the court, referring to thèse provisions, says: 

"Thèse sections were in force when the policy In suit was issued and entered 
into, and became part of the contract of Insurance, fixed the measure of the obli- 
gation created by it, and control its construction and opération. * » » The 
statute rests upon considérations of public policy. * « * The statute can- 
not be treated as conferring upon the assured a mère personal privilège, which 
may be walved or qualifled by agreement. It has a broader scope; it molds the 
obligation of the contract into conformity with its provisions, and establishes the 
rule and measure of the insurer's liability." 

A large number of pertinent authorities are gathered together in 
this last-mentioned case, and they satisfactorily establish the gên- 
erai principle announced by the suprême court of Ohio. 

See, also, to the same effect, Havens v. Insurance Go., 123 Mo. 416, 
27 S. W. 718. 

In the case of Wall v. Society, 32 Fed. 273, a question arose 
whether a statute of Missouri, providing that a policy of insurance 
should be nonforfeitable after two annual premiums had been paid, 
should prevail in a suit on a policy (executed in Missouri, while this 
statute was in force) which, by its terms, required the payment of 
three annual premiums before the policy became nonforfeitable. In 
other words, the question was very much like the one now before the 
court, namely, whether the contract of the parties as written should 
prevail, or whether the statute then in force should be so read into the 
contract as to prevail over its language. Judge Brewer, after an- 
nouncing that he was disposed to rest bis conclusion upon considéra- 
tions of public policy, observes: 

"It was eyidently Intended by its [the state's] législation to provide a flxed 
and absolute rule, applicable to ail cases,— absolute and unlversal,— because, if 
It applied only in cases in which the policies were silent, or if it could be waived 
or changea, a child can see that it would protect only so far as the insurance 
companies were willing. So, although no words of penalty are attached, no ex- 
press déniai of the right to waive, in f act no words of négation in any direction, 
yet it seems to me fair to say that the affirmative language of this statute dis- 
closes a public policy, which no court ought to question or refuse to enforce. 
The législature has by this language declared a rule in respect to forfeitures in 
life Insurance policies. It has thus established the policy which it believes 
should obtain In this state, and it is my duty to administer the laws of this state 
In the spirit In which they were enacted, and to uphold both their spirit and their 
lerter." 

The same conclusion is reached and expressed in the case of Society 
T. Cléments, 140 U. S. 226, 11 Sup. Ot. 822. 

In the light of thèse and many other authorities to which my at- 
tention has been directed, I am constrained to hold thr": the statutory 
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right of ending a stockholder's relation to a loan and building associ 
ation,: by withdrawal therefrom, is a fundamental right, evidencing a 
public policy, which cannot be waived or contracted away by any one 
or more members of such association, and that the plaintiff in thia 
case, having eiven the prerequisite notice, is entitled to recover the 
face value of Lis stock, notwithstanding the terms of his certiâcates 
postponing the exercise of this right until an unexpired terni of 100 
months shall hâve elapsed. 

The next and last question to be considered is whether the com- 
plainant, as the holder of the certificates in question, is entitled to any 
preferential right in and to the property undertaken to be pledged te 
secure their payment. This must be answered by determining wheth- 
er the défendant association had power to make the con tract so pledg 
ing such property. "The elementary working principle of the build 
ing association scheme," according to Endlich (section 122, supra), is 
"a System of perfect mutuality and reciprocity and equality of ail 
members." No provision is found in the organic law authorizing an 
association like the défendant to pledge any of its assets for the retire- 
ment or payment of any of its stock, nor is there any gênerai power 
conferred by statute upon loan and building associations to issue 
preferred preferential stock, from which authority for pledging its 
assets to secure the payment of any of its stock may be inferred 
Under such state of facts, it must, in my opinion, be held that the 
pledge of corporate assets for the retirement or payment of a certain 
class of its stock, in préférence to others, is so violative of the ele- 
mentary requirement of equality and mutuality as to be absolutelj 
void. Again, loan and building associations, like other corporations, 
may impair their capital and incur obligations to creditors. Capital 
is in ail cases a trust fund, primarily for creditors. If the défendant 
association can be sustained in the issue of séries B of its stock, 
amounting to $100,000, or one-tenth of its capital, and securing the 
payment of the same at par, with annual interest thereon at 7 pei 
cent., by pledging suffleient of its capital therefor, I see no reason why 
it cannot issue ail the balance of its stock in similar séries, and in 
like manner secure the payment thereof. If this can be done, the 
creditors' trust fund is entirely diverted to the security of its stock- 
holders. The fund which the law dévotes primarily to creditors is, 
by action of others, diverted to a class which, under the law, is made 
second in the right to the fund. Thèse last observations concerning 
the rights of creditors are not made because any creditors are now 
complaining of the conduct of the défendant company, but merely to 
illustrate the awkward predicament in which the views of complain- 
ant's counsel might involve the défendant company. 

I feel largelv relieved from an exhaustive considération of this last 
question by the action of the suprême court of Missouri in the récent 
officially unreported case of State v. Equitable Loan & Investment Oo. 
(Mo. Sup.) 41 S. W. 910. This was a proceeding by quo warranto to 
oust the défendant of its corporate franchise, because of its alleged 
unauthorized assumption of power in issuing full-paid stock, and 
securing the payment thereof by pledges of its assets. Sherwood, J., 
announcing the opinion of the court, says: 
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, "It Is quitç apparent that the défendant association assumed and usurped 
franchises and privilèges not granted it by the laws of Missouri in issuing full- 
paid stock, secured by pledges of other stock of said association, and also by 
deeds of trust to secure the rédemption and payment of said f ull-paid stock; 
* * * that, though the défendant association had the right to issue full-paid 
<jr prepaid stock, there is nothing in the law under which the association was 
chartered that will authorize it to make this full-paid stock preferred stock, by 
using certain securities of the association to guaranty the payment thereof." 

The foregoing is a construction placed upon the statute in question 
by the highest court of the state; and even if it were not in harmony 
with my views, which is not true, it would, under well-recognized 
principles, control my action. The plaintiff theref ore is not entitled 
to any preferential right to the assets alleged to hâve been pledged to 
secure the payment of his stock. It appears from the foregoing that, 
if this were an action at law, the demurrer would not be well taken. 
The plaintiff would be entitled to a judgment against the défendants 
for the face value of his certificates. This action being in equity, and 
it appearing that the complainant is not entitled to équitable, as dis- 
tinguished from légal, relief, the demurrer, for that reason, must be 
sustained. 



UNITED STATES ex rel. INTERSTATE COMMERCE COMMISSION v. 
CHICAGO, K. & S. R. CO. 

(Circuit Court, W. D. Michigan, S. D. June 23, 1897.) 

Interstate Commerce Act— Local Roads — Rbfojrtb. 

A railroad lying wholly within a state, which transports freight, whether 
coming from within or without .the state, solely on local bills of lading, under 
a spécial contract limited to its own Une, and without dividing charges with 
any other carriers or assuming any othér obligations to or for them, does not 
corne within the provisions of the Interstate commerce act, and is not bound 
to make any report of its business to the Interstate commerce commission. 

Hearing on Pétition for Mandamus to compel respondent Com- 
pany to file annual report under the provisions of the interstate 
commerce act. 

John Power, U. S. Dist. Atty., for relators. 
Howard, Eoos & Howard, for respondent. 

SEVERENS, District Judge. In this case I am of opinion that 
the question is not so wide as seems to be assumed or contended in 
the briefs and argument for the commission; that is to say, it is 
not whether a railway carrier operating a line wholly in a single 
state, which "hauls traffic in process of transportation to or from 
another state," is subject to the power of congress to regulate com- 
merce, but is whether by the interstate commerce act it is, by that 
test alone, made subject to its régulations. The question hère, 
theref ore, must be determined by the provisions of that act. It 
appears from the answer and amended answer, which are taken by 
the parties as showing the facts of the case, that both the termini 
of the defendant's railway are within the state of Michigan, that it 
transports freight, whether shipped upon its line for destinations 
out of the state or from abroad to stations on its own line, upon 
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local bills of lading under a spécial contract of carnage limited to 
its own line. It does not do such business upon through rates, 
which it divides with other carriers, or assume any obligation to or 
for. them in respect of such carnage; and the delivery which. it 
makes to other carriers, and its réception from them of freight, is 
not substantially différent from a delivery to or réception from any 
consignée or consignor. If it is possible for a domestic railroad Com- 
pany, located and doing business wholly within a state, to so limit 
its business as not to be embraced by the act as one engaged in 
interstate commerce, it would seem as though it were done in this 
instance. Without going into a discussion of the gênerai subject, 
it appears to me that the case is covered by what was said by the 
suprême court of the United States in Cincinnati, N. 0. & T. P. E. 
Co. v. Interstate Commerce Commission, 162 U. S. 184, 16 Sup. Ct. 
700, and by the décision of Judge Sage in Interstate Commerce 
Commission v. Bellaire, Z. & C. Ry. Co., 77 Fed. 942. The resuit is 
that the défendant is not subject tb the requirement of the com- 
mission to make report to it of its business under section 20 of the 
interstate commerce act, and that the motion for a mandamus to corn- 
pel it to do so must be denied. 



SANTANA LIVE-STOCK & LAND 00. et al. t. PENDLETON et al. 

(Circuit Court of ' Appeals, Fifth Circuit. June 7, 1897.) 

No. 567.. 

1. Public Lands— Headright Cebtificate Issued to Heibs— Assetb op Es- 

TATE. 

A headright certiflcate for land, issued by the proper officers of the republic 
of Texas, to the heirs of a deceased settler entitled thereto by prior settlement, 
under the laws qf Mexico, became assets in the hands of the administrator 
of such settler, and subject to be applied by the proper probate court to the 
paymentof his debts. 
8. Same — Sale of Lands by Administratob — Subséquent KELOCATroN of Cer- 

TIFICATE. 

The sale by an administrator, under order of the probate court, to pay debts, 
of land located under a headright certiflcate Issued to the heirs of the décèdent, 
passed ail right and title of the estate to such certiflcate, and, on its subse- 
quently becoming floated on accotfnt of a conflict with a prior location, the 
grantee took title to land patented to the heirs by virtue of said certiflcate, 
on its subséquent relocation, under Rev. St. Tes. 1879, art. 3961, providing 
that such title shall vest in the heirs or àssigns of the original settler accord- 
ing to their interest in the certiflcate. In such case, the misdescription of the 
land in the administrator'S déed beeomes immaterial. 

8. Administrator— Sale of Land to Pay Debts. 

An order made, on application by an administrator, to sell 600 acres of 
land, or so.mueh as necessary to pay debts, to be taken from one half league 
and labor owned by the estate, authorizes the sale of so much of the half 
league ând labûr as may be required, though more than 600 acres. 

4. PresuMption ot Regulabity. 

After the lapse of 50 years, every reasonable presumption will be indulged in 
to support titles acquired at. administrators' sales, made under orders of courts 
of compétent jurisdiction; and wheré the records show that such sales were 
duly reported, and deeds executed, a : confirmation will be presumed, when 
necessary. 
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In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

The défendants in error, Mary Ann Pendleton and other heirs at law of Creed 
T. Pendleton, deceased, instituted their action of trespass to try title in the United 
States circuit court at Waco, against D. S. McDaniel and the other plaintiffs in 
error herein, on February 6, 1896, claiming one league and labor of land lying 
in Coleman county, Tex., patented to the said Oreed T. Pendleton on the 9th day 
of January, 1874, by virtue of headright certificate No. 21, issued by the board ot" 
land commissioners of Washington county, Tex., on the 14th of March, 1839. 
Subséquent to the filing of the original pétition, to wit, on November 24, 1896, 
the plaintiffs below ftled their first amended original pétition, wherein they 
brought their action of trespass to try title against the plaintiffs in error as de- 
fendants, for said land, and in which they claimed rents in the sum of $2,000 
per annum from the lst day of March, 1893. On November 26, 1896, the défend- 
ants, who are plaintiffs in error hère, filed their first amended original answer, 
wherein they demurred generally, and pleaded not guilty. The défendant the- 
Santana Live-Stock & Land Company, as, to 844 acres of the land sued for, and 
134 acres, 178 acres, and 140 acres particularly described, pleaded the three, five, 
and ten years' statutes of limitation. The Santana Live-Stock & Land Company 
also suggested improvements in good faith, setting them forth, to the amount of 
$1,100. The défendant D. S. McDaniel claimed 140 acres of the land in contro- 
versy by answer, describing it, and pleaded the three, five, and ten years' stat- 
utes of limitation, and also suggested improvements in good faith to the amount 
of $362.50. The défendant J. D. Smith claimed in his answer 355.8 acres of the 
land sued for, pleaded the three, five, and ten years' statutes of limitation, and 
suggested improvements in good faith to the value of $307.20. The défendant 
J. R. McMillin claimed 54 acres of the land sued for, pleaded the three, five, 
and ten years' statutes of limitation, and suggested improvements in good faith 
to the value of $25. The défendant W. M. Newman claimed 640 acres of the land 
in controversy, pleaded the three, five, and ten years' statutes of limitation, and 
suggested improvements in good faith of the value of $1,100. The défendant S. 
J. Pieratt claimed 160 acres of the land in controversy, pleaded the three, five, 
and ten years' statutes of limitation, and suggested Improvements in good faith 
to the value of $770.97. The défendant Henry Braun claimed 120.3 acres of 
the land sued for, pleaded the three, five, and ten years' statutes of limitation, 
and suggested improvements in good faith to the value of $183. The défendant 
W. B. Braun claimed 359.8 acres of the land In controversy, pleaded the three, 
five, and ten years' statutes of limitation, and suggested improvements in good 
faith of the value of $1,020. The case was called for trial on the 15th of Decem- 
ber, 1896, and verdict and judgment were rendered and entered in favor of the 
plaintiffs (défendants in error), on the 18th of December, 1896. The verdict of the 
jury, under a^peremptory instruction of the court, found for the plaintiffs, the 
heirs of Créée T. Pendleton, a three-fourths undivided interest in the land sued 
for, and also found the rental value of the land without Improvements for two 
years preceding the Institution of the suit to be five cents per acre per annum, 
and its rental value from October, 1883, up to two years preceding the institu- 
tion of the suit, to bè five cents per acre per annum without improvements. 
They further found thé value of the land without improvements to be $2.50 per 
acre, and that the land was ïncreased In value by the improvements only to the 
extent of said Improvements. They also found for the défendants for improve- 
ments in good faith as follows, thèse amounts being three-fourths of the value 
of said improvements: Santana Live-Stock & Land Company, $840; J. D. Smith. 
$230.40; J.'R. MçMUlin, $18.75; W. M. Newman, $832.50; S. J. Pieratt, $492.66; 
Henry Braun, $106; W. B. Braun, $661.87. There was no finding in the ver- 
dict as to thé claim of défendant D. S. McDaniel for improvements, or upon any 
Other spécial Issue. Thereupon the court entered its judgment adjudging an un- 
divided three-fourths interest in the lands sued for to plaintiffs, the heirs of 
Creed T, Pendleton, and further adjudged that the premises sued for were of the 
value of $2.50 per acre, without improvements, and that the rental value of the 
premises for two years preceding the institution of the suit was 5 cents per 
acre. It further adjudged that the rental value of the premises, without im- 
81F.-50 
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provements,* from the time possession was taken of same by the défendants and 
their vendors, tb wlt, in October, 1883, hâd'been five cents per acre per annum. 
It further adjudged the value of the improvements to each of the défendants 
as found by the jury, and, after deducting therefrom the rents from October, 
1893, they adjudged the net balance remaïning in favor of défendants for im- 
provements. The judgment proceeds to recite the fact that the verdict omitted 
to flnd in favor of the défendant D. S. McDaniel on his claim for, improvements 
in good faith, and that plaintiffs, by counsel, in open court, requested the court 
to render judgment for said défendant McDaniel for his entire claim for Improve- 
ments, as set up in his answer, irrespective of rents, which the court proceeded 
to do. The judgment then proceeds to sèt out the particular tracts claimed by 
each of the défendants, and then entered the statutory judgment ordering and 
adjudging that no writ of possession should issue for one year, unless the plain- 
tiffs should pay into court for eue défendants the amounts Of the judgments ren- 
dered in favor of each défendant for their improvements, and upon neglect to do 
so within the term of one year the défendants, or any of them, could, within 
six months after the expiration of the year, pay into court the sum of ?2.50 
per acre for the amount of lands recovered by plaintiffs, together with other pro- 
visions as provided by the statutes of Texas relating to the action of trespass to 
try title and suggestion of improvements in good faith. The court further ad- 
judged that the plaintiffs Benjamin Pendleton and Ms daughter, Nannie F. 
Adams, and her husband, Richard Adams, were barred by the statutes of lim- 
itations as pleaded in the cause, which was admltted by their counsel. 

Upon the trial, the plaintiffs offered In évidence the patent to the heirs of 
Creed T. Pendleton, bearing date January 9, 1874, for the land In controversy, 
in Coleman county, Tex., which patent recited that it was Issued by virtue of 
certifleate No. 21, issued by the board of land commissioners of Washington coun- 
ty, Tex., on March 14, 1839, for one league ànd labor of land. A'nd, after offer- 
ing évidence tending to prove that the plaintiffs were the only heirs at law of 
Creed T. Pendjeton, deceased, plaintiffs proved, that said Creed T. Pendleton was 
a native, and resided for a number of years previous to 1828 or 1830 in Buck- 
ingham county, Va.; was there married, and had six children by his then living 
wife; that about 1828 or 1830 ne left his wife and family in Virginia, declaring 
his intention to corne to Texas, and make a home in Texas, so that he could 
brïng them there to live with him; that after reaching Texas somewhere between 
the years 1830-1833, he wrote to his wife and family in Virginia, requesting them 
to corne to Texas, and join him there; he also wrote from Tennessee, on his way 
to Texas, stating his intention of, making his home In Texas, and bringing them 
there; that about 1835 a man came back to the neighborhood In Virginia where 
the family resided, and stated that Creed T. Pendleton had married in Texas, 
and was dead, and that it was the gênerai understanding that he had married 
and died in Texas. Xeither the wife of Creed T. Pendleton in Virginia, nor any 
of her children ever came to Texas. It was admitted by plaintiffs that Adams 
and wife, who claimed one-fourth of the land, were barred by limitation, and 
plaintiffs showed that the other plaintiffs were not so barred. 

Défendants proved by G. R. Seward: That he (the witness) emigrated to Texas 
in December, 1833, and resided in Cole's settlement, in the state of Coahuila and 
Texas, and in Washington county, Tex., from its organïzation up to 1892. That 
he knew a man by the name of Creed T. Pendleton In 1834, at said Cole's set- 
tlement, In Austin's colony; that Creed T. Pendleton boarded with Shubal 
Marsh, and afterwards with witness' father. That said Pendleton was a single 
man, so far as witness knew and believed, but in 1834 or 1835 he married a 
Miss Elizabeth Goodnoe (or Goodnow). Witness was présent at the marriage, 
and it was performed in witness' father's house. Pendleton and his wife lived 
together on witness' father's place after they were married. That according to 
witness' belief and knowledge said Pendleton did not bring any family to 
Texas, and witness never heard of his havlng any other wife or family In Texas. 
He left no children that witness knew of. Said Pendleton died in 1835, on wit- 
ness' father's place, in said Cole's settlement, Austin's colony, leaving his wife 
surviving him. She left Cole's settlement shortly after the death of her husband, 
for Missouri. They had no children when she left. Witness also knew Shubal 
Marsh, who lived in said Cole's settlement, and knew him until his death, many 
years afterwards. Marsh was always looked upon as an honest, upright, and 
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honorable man as long as ne Hved. Défendants next offered In évidence an order 
from the board of land commissioners of WasWngton county, Tex., to the follow- 
ing purport and effeet: That Shubal Marsh, admlnistrator, had proved that 0. 
T. Pendleton, deeeased, was a citizen previous to December; that he came to 
Texas in 1833, married and resided ha'e with his family, and remained until bis 
death, which oecurred In June, 1S35; certificat* issued to Shubal Marsh, his ad- 
minstrator, for one league and labor of land, 14th of March, 1839. Défendants 
next offered in évidence certified copy of land certificate No. 21. issued by the 
board of land commissioners of Washington county on the 14th oî March, 1839; 
and also a receipt for taxes from the treasury department of the republic of 
Texas, dated June 14, 1841, acknowledging receipt of taxes paid by S. Marsh in 
full upon one league and labor of land lying in the county of Robertson. Dé- 
fendants also proved that Shubal Marsh was administrator of the estate of Creed 
T. Pendleton, and acting as such as late as 1852. After the introduction of the 
original patent In évidence, défendants also Introduced and read in évidence the 
followlng probate proceedings in Washington county, Tex., duly certified: (1) 
Pétition of Shubal Marsh, admlnistrator, to the probate court of Washington 
county, September term, 1839, reporting that he had admlnistered ail the estate 
which had come into his hands or knowledge, whieh would appear by account 
that day rendered, and had paid out more money than he had received, and 
that there was stlll from $400 to $600 outstanding indebtedness; that he had ob- 
tained, after much trouble, the land certificate for a league and labor, and had it 
located in Robertson county, and that this land was the only property belong- 
ing to the estate available to pay the debts. The administrator prayed for an 
order to sell so much of said league and labor as would be sufficlent to pay ail 
the debts of the estate, and clear the same. (2) An order from the probate 
court of Washington county, passed September 30, 1839, ordering the adminis- 
trator, Shubal Marsh, to sell one-half of the league for cash. (3) Report of sale 
by Shubal Marsh, administrator, November 26, 1839, reporting that he had sold 
one-half the league to W. Y. McFarland for 27 cents per acre, Texas money, 
the same being the south half of said league. (4) Pétition of Shubal Marsh, 
June 29, 1840, to probate court of Washington county, reporting that there was 
still $100 and upwards of debts due by the estate of Creed T. Pendleton, and 
praying for an order to sell 600 acres of land, or as much as will pay ail debts 
due from the estate, out of the remaining one-half league belonging to said es- 
tate, to wit, the north half of his headright league. (5) Order of sale by pro- 
bate court to sell, using same language as the pétition, and made Juné 29, 1840. 
Report of sale, August 4, 1840, by the administrator, that he had sold one-half 
league and labor of land belonging to the estate of Creed T. Pendleton. deeeased, 
to J. D. Glddlngs, at six cents per acre. This report was apparently accom- 
panied wlth an account current, showing that for the two sales to McFarland 
and Giddings the administrator had realized the followlng sums: From Mc- 
Farland $119.55, and from Giddings $143.40. The account current was examinée! 
and approved by the court. The défendants also proved by O. A. Seward, county 
clerk of Washington county: That he had been such clerk for neariy six years, 
and that there was a skip In the probate minutes from January 1, 1839, to Feb- 
ruary 28, 1842. That there were certain books, known as "Final Records of Es- 
tâtes" in the office in which probate proceedings were recorded in a desultory 
way for the years 1835 to 1842, inclusive, there being no regularity as to dates, 
but there were probate minutes recorded for 1837, 1838, and 1842, but none for 
1836, 1839, 1840, and 1841. The first record book of probate proceedings was 
marked "Probate Minutes, Book A," and the first order therein is dated January 
13, 1837, and the last dated December 31, 1838. The second book is styled "Pro- 
bate Minutes, Book B," in which the first order Is dated February 28, 1842. That 
he knew there is now no record of any probate proceedings had in Washington 
county for the years 1839, 1840, and 1841 to be found in his office, from hav- 
ing examined the records, and repeatedly made search for the same. That he 
did not know what became of the records. Knows of no tradition except that it 
is generally known that said records are missing. That there was a number of 
papers in the estate of Creed T. Pendleton on file in his office, and othérs whlch 
bear no file mark, copies of which he attached to his dépositions. That the pro- 
bate records and minutes in Washington county are designated by letters be- 
girmlng with the letter "A" and continuing with the letters "B," "G," etc. Rec- 
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ords of probate minutes "A" and "B" were In his office. The Iast order in Book 
B is of date April, 1851. There ls no sklp in the lettering. It is usual to begin 
with A and number the books in alphabetical order, and, if one sueh book were 
lost after being so lettered, it would certainly be shown though it is possible 
that there was a skip in the proceedings. Book A, before mentioned, contained 
461 pages, exclusive of index. The last order is partly written on pages 400 and 
461. That in the books ealled "Records of Estâtes" probate proceedings were 
recorded during the years 1836 to 1846, inclusive, in a desultory way, and in 
Book B, the first final record, the first proceedings recorded are January, 1839, 
and the last was marked "Filed March 3, 1846." In Book C, Final Records, the 
first proceedings are dated November 21, 1836, and on page 470 proceedings 
recorded of date April 11, 1837. Witness knew nothing of any proceedings 
during any year except as previously stated. He never saw any probate record 
than those there now, if any such ever existed. The attached copies he made 
as nearly as possible fao similes of originals. The papers are old, ragged, torn, 
and blotted, and he considers it nearly a physical impossibility to show ail minute 
marks and blots, but the copies are as nearly correct as he can make them. Ex- 
hibit A, attached to Seward's déposition, contained the following papers: Or- 
der giving administrator of Pendleton three months to finish and finally close 
the administration. This order is dated January 2, 1838. Défendants then of- 
fered in évidence Exhibit B, which consisted of copies of a large number of ac- 
counts against the estate of Creed T. Pendleton, amounting to upwards of $700, 
inventories and sales of personal property amounting to $272.93, and the follow- 
ing other papers, ail of which were certified by the county clerk of Washington 
county, Tex., as being true copies as appears from the original papers in his 
office: (1) The application of Shubal Marsh, administrator, September term, 1839, 
to sell the league and labor of land in Robertson county, hereinbefore stated. 
(2) The order of sale of September 30, 1839, previously stated. (3) Report of 
sale of one-half league to W. Y. McFarland, dated November 26, 1839, previously 
stated. (4) Pétition of Shubal Marsh, administrator, dated June 29, 1840, for 
leave to sell 600 acres of the remaining land, or as much as would pay ail debts, 
which also is previously set forth. (5) Order of sale hereinbefore set out, dated 
29th day of June, 1840. (6) Report of sale by Shubal Marsh of one-half league 
and labor to J. D. Giddings, dated August 4, 1840, before set out. (7) Account 
due by Creed T. Pendleton, the deceased, to Dr. William P. Smith, for médical 
services for self and wife, amounting to $40.50, with receipt to S. Marsh foi- 
balance paid by him. (8) Account due by Creed T. Pendleton, deceased, to Dr. 
H. H. Kone, for médical services rendered self and wife, amounting to $7.75. 
Thèse services seem to hâve been rendered in the month of June in the year 1835. 
(9) Order" of the probate court of Washington county, dated September 1, 1835, 
ordering Shubal Marsh to make sale of the property and estate, with other or- 
ders that need not be specifically set out. After proving by D. C. Giddings cer- 
tain facts which tended to establish the loss of record books, and further proof 
tendlng to show that upon the death of Creed T. Pendleton his estate was in- 
debted In divers accounts in the amount of more than $700, which indebtedness 
was paid and satisfied by Shubal Marsh, administrator, which indebtedness in- 
cluded bills for physician's services to wife and self on various dates in June, 
1835, the défendants offered in évidence two locations of said league and labor 
land certificate No. 21, in Robertson county, Tex. This location of the certificate 
in Robertson county was not contested, and for some reason, supposed from the 
map to be a partial confliet with a prior 11-league grant, said certificate was 
floated in accordance with the laws of the state of Texas and relocated upon the 
lands in Coleman county, Tex., in controversy in this suit. Thereupon défend- 
ants offered in évidence deed from Shubal Marsh, administrator, to W. Y. Mc- 
Farland, dated December 10, 1839, reciting the order of sale, thé sale of one- 
half league after due advertisement, for cash, and the payment of the purchase 
money conveyed to said McFarland one-half league of land described, located 
in Robertson county, Tex., and ail the right, title, claim, interest, and property 
which said Pendleton estate had in and to the same, and to the headright cer- 
tificate under which it was located. The plaintiffs objected to the introduction 
of said deed on several girounds, not neeessary to recite, and because the report 
of sale showed a conveyance of the south half of a league in Robertson county, 
and the deed conveyed the western half of said league, and therefore there was a 
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failure of description, and the lands conveyed could not be identifled. This ob- 
jection was sustained by the court, and the deed excluded. 

The défendants also offered in évidence a deed from Shubal Marsh, administra- 
tor, to J. D. Giddings, for the other half, "being ail the remaining portion of 
said headright of Creed T. Pendleton, located in Robertson county, Texas," the 
deed reciting that the entire remaining part of said league and labor being neces- 
sary to be sold to pay the debts and expenses of administration. It also recited 
the payment of the purchase money, and conveyed ta J. D. Giddings ail right, 
title, etc., of the estate in and to the said half league and labor of land, and to 
the headright certiflcate of the said Pendleton, etc. The plaintiffs objected to the 
Introduction of this deed in évidence, because: (1) The order of sale only au- 
thorized the administrator to sell 600 acres of said land, or a sufficient amount 
thereof to pay the indebtedness, which order of sale was void, as being vague, 
indeflnite, and uncertain. (2) Because the order of sale having only ordered the 
sale of 600 acres, the deed showed that the administrator had sold one-half 
league and labor, which was in excess of the order of the court. (3) Because 
the administrator sold more than the order of sale directed or than the report of 
sale déclares that he did sell. (4) Because there was a variance between the pé- 
tition for order of sale and the report of sale. (5) Because the deed does not show 
where the land is situated, and does not describe the certiflcate, or the land at- 
tempted to be conveyed by the deed. The court sustained the objections of plain- 
tiffs to the introduction of the deed to Giddings on the ground that the order of 
sale authorized the administrator to sell 600 acres of said land, or a sufficient 
amount thereof to pay the remaining indebtedness; and said order of sale was 
vold as being vague, indeflnite, and uncertain, the deed showing that the ad- 
ministrator had sold one-half league and laibor, which was in excess of the order 
of court. The défendants then offered in évidence deeds tending to show a regular 
chain of title from W. Y. McFarland and J. D. Giddings to themselves, some 
of said mesne conveyances being of the certiflcate only, duly acknowledged and 
reeorded at and about their several dates, in order to show title in themselves 
to the lands in controversy; to the Introduction of which chain of title plaintiffs 
objected, because the défendants had failed to conneet themselves with the title 
from Creed T. Pendleton, or his administrator, of the two deeds from Shubal 
Marsh, administrator, to McFarland and Giddings, and by reason of defective 
probate proceedings, which objections were sustained by the court, and said 
chain of title was only permitted to be read to the jury for the purpose of showing 
title by limitation and improvements in good faith. 

The défendants, after a peremptory Instruction from the court to the jury to 
find for plaintiffs for an undivided three-fourths interest in the land in contro- 
versy, requested four spécial instructions,, to wit, in substance: (1) That the 
children and heirs at law of Creed T. Pendleton were allens at his death, and 
could not recover. (2) That the Texas wife was entitled to one-half of the land 
In controversy, and that plaintiffs were precluded from any interest in said one- 
half, and could only recover such portion of the remaining half as the jury migiit 
détermine they were entitled to under the instructions of the court. (S) That, 
défendants having been admitted on trial to be the owners of a portion of the 
land in controversy, plaintiffs were not entitled to recover any rents until after 
the institution pf the suit. (4) That two of the plaintiffs,— Benjamin A. Pendle- 
ton and Jacob H. Pendleton,— they and their descendants, who were parties to 
the suit, having been shown to hâve been of âge before défendants took possession 
of the land, in 1883. were barred by limitation. AU of thèse requested spécial 
Instructions were refused. 

The défendants also proved that the défendant the Santana Live-Stock & Land 
Company took possession of the land in controversy in October, 1883, and held 
possession till sales were made to its co-defendants, and that the land was of the 
reasonable value of $2.50 per acre, and of the rental value of 5 cents per acre per 
annum; that the défendant Newman entered into possession of 640 acres of 
land on January 21, 1891; that D. S. McDaniel entered into possession of 140 
acres of the land on April 10, 1893; that S. J. Pieratt entered into the possession 
of 60 acres of the land on June 2, 1891; that J. D. Smith entered into possession 
of 355 acres of the land on June 3, 1891; that W. D. Braun entered into pos- 
session of 340 acres of the land on June 2, 1891; that Henry Braun entered into 
possession of 120 acres of the land on June 2, 1891, and J. E. Mcllillin entered 
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irtto possession of 53 acres of the land on December 5, 18M.. The verdict and 
judgment found that thèse défendants had made permanent and valuable im- 
provements, and the judgment gave them a recovery against plaintiffs for the 
value of said improvements to the estent of three-fourths, but entered judgment 
against each of said défendants for rents for the amounts of lands held by them, 
respectively, at the rate of flve cents per acre per annum from and after 
October, 1883, in accordance with the charge of the court, which charge was ex- 
cepted to. The défendants, having failed to obtain relief on motions for a new 
trial and in arrest of judgment, sued out this writ of error. 

Geo. Clark and D. C. Bolinger, for plaintiffs in error. 
John W. Davis, for défendants in error. 

Before PAEDEE and McCORMIOK, Circuit Judges, and NEW- 
MAN, District Judge. 

PAEDEE, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

Creed T. Pendleton, in his lifetime, having acquired a right to the 
grant under the colonisation laws of Mexico by immigrating to the 
state of Coahuila and Texas, and residing there with his family, the 
original certificate issued to the heirs of said Pendleton on the appli- 
cation of Shubal Marsh, administrator, was assets of said Pendleton'a 
estate, subject to administration by the proper probate court, and to 
be applied to the payment of said Pendleton's debts. Soye v. Maverick, 
18 Tex. 101; Allen v. Clark's Heirs, 21 Tex. 404; Marks v. Hill, 46 
Tex. 346; Rogers v. Kennard, 54 Tex. 34; Hill v. Kerr, 78 Tex. 218, 14 
S. W> 566; Lyne v. Sanford, 82 Tex. 59, 19 S. W. 847. The patent is- 
sued to the heirs of Creed T. Pendleton by the state of Texas on the 
9th day of January, 1874, by virtue of the certificate above referred 
to, vested the légal title to the lands conveyed by the patent in the 
heirs or assigna of Creed T. Pendleton according to interest in the 
certificate, by virtue of the act of the législature of the state of 
Texas passed December 24, 1851. See Rev. St. Tex. 1879, art. 
3961. As the location of the Creed T. Pendleton league and labor 
in Robertson county, Tex., at the time of the sales by the admin- 
istrator was invalid by reason of partial conflict with a prior 11- 
league grant, and as said certificate was afterwards floated in accord- 
ance with the laws of Texas, and relocated in Coleman county, on 
the lands in controversy, any discrepancies in the description of the 
land as shown in the deed of the administrator to W. Y. McFarland, 
and in the report of sale by the administrator to the probate court of 
Washington county, are and were immaterial, as the administrator's 
deed at least conveyed the right to one : half of the certificate, and upon 
the relocation in Coleman county the légal title to one-half of the 
league as located vested in the purchaser of the one-half of the cer- 
tificate. Simpson v. Chapman, 45 Tex. 560, 566; Renick v. Dawson, 
55 Tex. 102, 107; Hines v. Thorn, 57 Tex. 98, 102; Hearne v. CHllett, 
62 Tex. 23; Robertson v. Du Bose, 76 Tex. 1, 13 S. W. 300. It is to be 
noticed that in the administrator's deed to McFarland the certificate 
issued to the said Creed T. Pendleton was e'xpressly conveyed. As to the 
title passed by an administrator's deed, see Sypert v. McCowen's Ex'rs, 
28 Tex. 636, 640; Bennett v. Kiber. 76 Tex. 389, 13 S. W. 220; Burkett 
v. Scarborough, 59 Tex. 495; Lumpkin v. Adams, 74 Tex. 103, 11 S. W. 
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1070. The order of sale under which the administrator of Creed T. 
Pendleton sold the remaining half league to pay the outstanding debts 
of the estate authorized the sale of 600 acres, or so much (not of the 
600 acres, but) of the remaining half league as was necessary to pay ail 
the debts due by the estate of said Pendleton. The entire record in 
the case shows that in the case of each order of sale issued it was in- 
tended that the administrator should deal with the one-half of the 
entire league and labor, and, as the entire record may be looked to 
in determining what was sold by the administrator under the approval 
of the court, it is clear that under the two sales in question the entire 
right of Creed T. Pendleton to a league and labor of land was intended 
to be and was sold. Farris v. Gilbert, 50 Tex. 350, 355; Collins v. 
Bail, 82 Tex. 259, 266, 17 S. W. 614. After the lapse of over 50 years, 
every reasonable presumption should be indulged in to support titles 
acquired at administrators' sales made under orders of courts of com- 
pétent jurisdiction; and where, as in this case, the record shows that 
the sales as made by the administrator were duly reported with ac- 
companying accounts, showing the disposition of the proceeds, a con- 
firmation of the sales should be presumed, if necessary, to show full 
title in the purchasers. It follows, from the application of the forego- 
ing propositions to the case in hand, that the trial court erred in ex- 
cluding the administrator's deeds to W. Y. McParland and J. D. Gid- 
dings, and the various deeds and transfers of titles from W. Y. McFar- 
land and J. D. Giddings to the plaintiffs in error, and in giving a 
peremptory instruction to the jury to find in favor of the défendants 
in error (plaintiffs below) for any portion of the land in controversy. 
Other questions raised by the assignments of error need not be con- 
sidered. The judgment of the circuit court is reversed, and the cause 
is remanded, with instructions to grant a new trial, and thereafter pro- 
ceed in accordance with the views expressed in this opinion, and as 
law and justice may require. 



SOUTHERN RY. CO. v. ELDER. 

(Circuit Court of Appeals, Sixth Circuit. July 6, 1897.) 

No. 400. 

1. Raîlro ads — Omission op Signals at Crossing — Failure of Road Over- 

SEER TO ERECT SlGN. 

Under Mill. & V. Code Tenn. § 1298, requiring overseers of public roads 
to erect a sign at each railroad crossing, and providing that "no engine 
driver shall be compelled to blow the whistle or ring the bell at any crossing 
unless it is so designated," the servants in charge of a train are not re- 
quired to give a warning of any kind of the approach of a train to a 
crossing not so designated. 

2. Same — Pi.eadikg. 

The plaintiff having alleged in her déclaration that the road where the 
accident occurred was a "public road," she cannot, without amending lier 
déclaration, be heard to claim that the road was a private one, even if it 
should be conceded that that is material. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 
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Thls waa an action by the widow of Davis Elder to recover damages for the 
négligent killing of her husband while erossing the track of the Southern Rail- 
way Company at a point where the railroad was erossed at nght angles by a 
public road upon which the deceased was traveling. The deceased ait the tlme 
of the accident was driving in a one-horse vehicle, called a "buggy," upon a 
road which is described in the déclaration as "a public road leàding from tbe 
town of Cleveland, Tennessee, which erossed at grade the track of the railroad 
owned and operated by plaintiff in error." The only witnesses to the collision 
were the driver and flreman upon the engine of the company. They testified 
that the train was moving at about 40 miles per hour as it approaehed the 
erossing, and was within 30 or 40 yards of the erossing when deceased was 
observed to be driving on the track, and that he had not been sooner seen, 
though one of them had been on the lookout ahead. They further testified 
that everything was done to stop the train and warn the deceased which was 
possible after bé was seen. There was a conftict in the évidence as to whether 
the bell was rung or whistle sounded whUe approaching this erossing. The 
deceased was instantly killed, and there was no direct évidence as to whether 
he had stopped or looked or listened before approaching the erossing. There 
was évidence, however, that the right of way on both sides of the track was 
so obstructed by weeds and undergrowth as that one undertaking to cross 
the road in a buggy could not observe the approach of a train on either side 
of the crossing until within a few feet of the track. There was a verdict and 
judgment for the plaintiff below, and thls writ of error was sued out by the 
railroad company for the purpose of reversing that judgment. 

Thos. H. Cooke, J. E. Mayfield, Léon Jourolmon, W. L. Welcker, and 
Henry Hudson, for plaintiff in error. 

W. L. Humphrey, C. W. Lester, Wiley S. Gaston, N. Q. Adams, and 
E. B. Madison, for défendant in error. 

Before TAFT and LUBTON, Circuit Judges, and HAMMOND, J. 

LUBTON, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 
Section 1298, Mill. & V. Code Tenn., provides as follows: 

"(1) The overseers of every public road, erossed by a railroad, shall place at 
each crossing a sign, marked: 'Look Out for the Cars When You Hear the 
Whistle or Bell;' and the county court shall appropriate ruoney to defray the 
expenses of said signs; and no engine driver shall be coinpelled to blow the 
wMstle or ring the bell at any crossing, unless it is so designated. (2) On ap- 
proaching every crossing, so distinguished, the whistle or bell of the locomotive 
shall be sounded at the distance of one-fourth of a mile from the crossing, and 
at short intervais till the train has passed the crossing. * * * (4) Every 
railroad company shall keep the engineer, fireman, or some other person upon 
the locomotive, always upon the lookout ahead; and when any person, animal 
or other obstruction appears upon the road, the alarm-whistle shall be sounded, 
tbe brakes put down, and every possible means employed to stop the train and 
prevent an accident." 

By sections 1299 and 1300 of the same révision it is provided that 
every railroad company which fails to observe thèse précautions shall 
be responsible for ail damages to persons or property occasioned by or 
resulting from any accident or collision that may occur, and that no 
railroad company that observes or causes to be observed thèse précau- 
tions shall be responsible for any damages done to persons or property 
upon its road. It was admitted that the crossing in question was not 
designated in the manner prescribed by section 1298, and there was 
évidence tending to show that the railroad company did not ring a 
bell or blow a whistle, or give any other warning of approach to 
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this crossing. After charging the jury with respect to what was des- 
ignated by the learned trial judge as "statutory négligence" at rail- 
road crossings, he then instructed the jury as follows: 

"Now, In this case it is conceded that at this crossing there was no signboard 
of the kind prescribed by the statute, and, that being so, the company and its 
engineer, in the express language of the statute, was under no obligation to 
sound the bell or blow the whistle as prescribed by the statute. * * * 1 
say to you now, and before I leave this part of the case, that this statutory 
requirement of sounding the bell and blowing the whistle at one-fourth of a 
mile from the crossing, and at short intervais tlll the train has passed the 
crossing, has no application to this case." 

He then instructed the jury further, as follows: 

"Regardless of the statutory requirements, the court is of the opinion, and 
bo instructs you, that it was the duty of the railroad company, if a road used 
as a public highway by the people in that neighborhood for traveling had been 
there for such length of time and so used as that the railroad company, through 
fts officers and agents, knew that it was so used, the company was under the 
duty of giving reasonable notice and of exercising reasonable care at such 
crossing to prevent accident, irrespective of any statutory requirement. The 
distinction is that the common law, in the absence of any statute, requires no 
partieular signal to be given, but requires such warning to be glven as would 
be reasonable and prudent in notifying persons who might be crossing of the 
approach of the train. It might be seen by sounding the bell or blowing the 
•Whistle, or either. It might, if the train made a sufficient amount of noise, 
oceur by the motion of the train. Any signal which was reasonable — the giv- 
ing of which would be reasonable care and caution — would be sufficient to dis- 
charge that duty, and a fallure to give any warning of any kind reasonably cal- 
culated to inform travelers of the approach of the train would render the de- 
fendant Hable if an accident resulted from such fallure." 

The charge of the trial judge that, although this crossing was not 
designated as required by the statute, yet it was the duty of the rail- 
road company to give "reasonable notice and to exercise reasonable 
care at such crossings to prevent accidents, irrespective of any statu- 
tory requirements," cannot be sustained if any effect is to be given to 
the positive words of the statute, that "no engine driver shall be com- 
pelled to blow the whistle or ring the bell at any crossing, unless it is 
so designated." The authority of the state to prescribe rules and 
régulations concerning the opération of railroads at such crossings is 
not disputed, and the only question which can arise is whether the lég- 
islation enacted was intended to cover the whole subject, and to re- 
lieve railroads from the exercise of common-law précautions at cross- 
ings where the statutory signboard had not been erected. If the stat- 
ute had been silent as to the duties of railroads where crossings were 
not so designated, there would be room to infer that at undesignated 
crossings it would be the duty of such companies to exercise ail the 
care and prudence required by common law. In the case supposed, 
it could be well presumed that the common law was not repeaîed or 
altered except in the case mentioned in the statute, and that at places 
so designated no signal or précaution other than those prescribed by 
the statute would absolve the railroad from responsibility. The pe- 
culiarity distinguishing this statute from ail others to which attention 
has been called is that it expressly absolves railroads from blowing 
the whistle or ringing the bell unless the crossing be designated by 
the proper signboard. Thèse signais are, beyond controversy, the most 
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effectuai of ail known means of giving warning; and to say that while ' 
absolved from using the best known and most efficient signais, or 
using them at the time and place named in the statute, the duty re- 
mains of using less known and less usual methods of warning, is to 
practically annul the statute without securing any adéquate protection 
to the public. But the instruction went further than tins. The 
whole question of what would be "such warning * * * as would 
be reasonable and prudent in notifying persons * * ' * of the ap- 
proach of the train" was left to the jury. If, under the circumstances 
of the particular case, the jury should think that nothing less than the 
blowing of the whistle or the ringing of the bell, or both, at the dis- 
tance of one-fourth of a mile from the crossing, and at intervais until 
crossed, wàs reasonable care and prudence, it was their perfect right 
to so find, and return a verdict accordingly. Thus, we would hâve the 
situation of the lawmaking power of the state saying that, unless the 
crossing is designated as required by law, the engine driver shall be 
under no duty to blow bis whistle or ring his bell, while the jury, act- 
ing also by virtue of law, would be authorized to say on the same facts 
that it was négligence not to blow the whistle or ring the bell. Such 
an anomalous situation is not to be supposed, and the plain language 
of this statute leaves no room for such a construction. If any doubt 
could be suggested as to the import of the positive provision of the 
statute, it must be regarded as settled by the opinion of the Tennessee 
suprême court in the case of Kailroad Co. y. McDonough, 97 Tenn. 255, 
37 S. W. 15, — a case which has been decided since the allowance of the 
writ of error in this case. That was an action for damages sustained 
by the killing of a cow at a railroad crossing. A jury was waived, and 
the case submitted to the trial judgé, who found generally for the 
plaintiff. There was no évidence as to whether the crossing was dis- 
tingùished by a signboard such as required by section 1298, Mil!. & V. 
Code Tenn. The railroad company insisted that it was not bound to 
ring the bell or sound the whistle on approaching this crossing unless 
it was Jirst shown that the crossing was marked by the statutory sign- 
board. In support of the judgment it wasurged that, where it was 
shown that the road was a public and much-traveled road, the law 
would présume that the road overseer had discharged his duty, and 
maintained the sign which the law required him to erect. To this the 
court, speaking through Justice McAllister, said: 

"We are unable to concur In this contention. The statute provides that the 
overseer of every public road crossed by a railroad shall place at such crossing 
a signal marked, 'Look Out for the Cars When You Hear the Whistle or 
Bell,' and the county court shall appropriate the money to defray the expenses 
of such signs, and no engine driver shall be compelled to blow the whistle or 
ring the bell at any crossing unless it is so designated. Mill. & V. Code, § 129S, 
subsee. 1. It will be observed that the duty of the company to ring its bell 
or sound its whistle at public crossings is not absolute, but is contingent upon 
the performance of a separate and distinct duty by an independent public agent. 
The company is in no default until it is made to appear that the crossing has 
been designated in the inanner required by the statute." 

It is true that the judgment in that case was affirmed, but the af- 
firmance was placed upon another ground, there being a gênerai ûnd- 
ing in favor of the plaintiff below. 
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It has been suggested by counsel for défendant in error that the 
crossing where this collision occurred was not such a crossing as was 
required to be designated by section 1298, and that, therefore, the com- 
mon-law duties of the railroad company at crossings other than sucb. 
as are described in section 1298 hâve application. This is clearly an 
afterthought. The déclaration described the road as a "public road." 
Whether it had been laid off by the county authorities as a public 
road does not appear, and, in view of the averment of the déclaration, 
it was unnecessary. Dedication by the landowner and acceptance and 
use by the public are sufficient to make it a public road, without any 
formai action by the county authorities. The déclaration having de- 
scribed the road upon which the deceased was traveling as a "public 
road" precluded the plaintiff from controverting that fact without 
amending his pleading. The question as to whether the statute has 
any application to a mère "private road," as distinguished from a 
"public road," was not involved on this record, and no charge was made 
or requested upon this aspect of the case. We do not, therefore, re- 
gard this question as involved upon this writ of error, or calling for 
any expression of opinion by this court. Nashville & D. E. R. v. State, 
1 Baxt. 58; Gilson v. State, 5 Lea, 163, 164. The neglect of the proper 
authorities to appoint an overseer, or of the overseer to properly desig- 
nate the crossing, would not alter its character as a public road. That 
railroads should be absolved from the common-law duty of giving some 
reasonable warning of the approach of its trains to undesignated pub- 
lic road crossings may be a public misfortune, but it is one which the 
public can obviate by causing the proper signs to be erected. The 
absence of such a sign is notice that extraordinary care should be ex- 
ercised by a traveler desiring to cross. Altogether différent provi- 
sions of the statute apply concerning the duty of railroads to persons, 
animais, or objects which appear on its tracks at crossings or else- 
where. The provisions of the third paragraph of section 1298 cover 
the latter class of cases, and impose very stringent duties, and an abso- 
lute liability for any failure to observe the duties prescribed by that 
paragraph. The flrst paragraph of the section deals only with the 
précautions to be observed on approaching a crossing, and before an 
object has appeared on the track. There was conflicting évidence as 
to whether the duties imposed by the third paragraph of the section 
had been observed, and an unobjectionable charge upon that phase of 
the évidence. But for the error in the instruction as to the duty of 
the railroad company upon approaching the crossing in question the 
judgment must be reversed and the cause remanded, with directions to 
award a new trial. 
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EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES V. NIXON. 

(Circuit Court of Appeals, Ninth Circuit. July 1, 1897.) 

No. 340. 

1. Life Insurance— Place of Contbact. 

Wbere an application for life insurance was made in the territory of Wî- >h- 
ington, and the advance premium paid there to the eompany's agent, to be 
forwarded to thé company, under an agreement that the insurance should not 
take effect unless the premium was aceepted and the risk approved by the 
company in New York, and, by the terms of the policy issued, ail premiums 
and the policy itself were payable in New York, and proof of death was to be 
there made, the policy is a New York contract, and the rights of the parties 
thereunder are governed by the statutes of that state, there being no statute 
in the territory or state of Washington affecting the right of the parties to 
so contract 

3. SAMB — FoiiFEITURE FOR NONPAYMENT OfPrEMIUM — STATUTE. 

The statute of New York providing that no life insurance company doing busi- 
ness in that state shah hâve power to déclare a policy f orf eited for nonpayment 
of premiums, anything to the contrary in the policy notwithstanding, until 30 
days after it shall hâve mailed a notice to the assured or to nis assignée, as 
therein prescribed, and stating that the policy will be forfeited unless payment 
is made within 30 days, unless a similar notice shall hâve been mailed not 
less than 30 nor more than 60 days previous to the maturity of the premium. 
which shall state the date of such maturity, applies to and governs a policy 
issued and to be performed in New York, though the assured résides in an- 
other state. 
8. Same— -Action on Policy— Evidence. 

Under the provision of the New York statute making the affldavit of any 
officer, clerk, or agent of a life insurance company, that the notice requircd 
by the statute to be given to a policy holder before a forfeiture of the policy 
for nonpayment of premiums can be declared has been duly addressed and 
mailed, presumptive évidence of such f act, évidence to rebut such presumption 
may be given by the adverse party, and may consist in part of évidence of 
the nonreceipt of such notice by the assured. 

4. Same — Wajver of Statutory Rkqtjirement. 

The statute of New York declaring that no life insurance company shall 
hâve power to déclare a policy forfeited for nonpayment of premiums until 
30 days after the notice therein prescribed shall hâve been given is manda- 
tory, and its requirements cannot be waived by the parties. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Thomas E. Shepard, for plaintif! in error. 
Stanton Warburton, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This action was brought by Cora E. Nixon, a 
citizen of the state of Washington, and widow of Thomas L. Nixon, 
upon a policy issued by the Equitable Life Assurance Society of the 
United States, a corporation of the state of New York, and doing busi- 
ness in the then territory of Washington, upon the life of Thomas 
t. Nixon; the complainant being the beneficiary of the policy. The 
application for the policy was made July 14, 1888. at Tacoma, in the 
then territory of Washington. Among the questions and answers con- 
tained in the application were the following: 
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"(12) What cash premium has been paid, to make the assurance under this 
application binding from this date, provided the risk is assumed by the society? 
A. % annual premium of $80.00 has been paid, upon condition that, if the risk 
is not assumed by the society, this sum is to be returned, in accordance with the 
provisions of the society's officiai binding receipt No. 20,860, given as voucher 
loi' said payaient. It is hereby agreed that ail the foregoing statcments and an- 
svvers, as well as those made or to be made to the society's médical examiner, 
are warranted to be true, and are offered to the society as a considération of the 
contraet, which shall not take effect until the first premium shall hâve been paid 
during the life and good health of the person herein proposed for assurance." 

The application papers, including the médical examiner'» report, 
. upon being completed and signed, were delivered by the applicant to 
one Delprat, at Tacoma, and by him delivered to one May, a subagent 
at Portland, Or., under North & Snow, the managers and gênerai 
agents at San Francisco, Cal., of the défendant corporation. At the 
time of so delivering the application, the applicant, Thomas L. Nixon, 
paid to Delprat $80, as the first quarterly premium on the desired 
policy, receiving therefor from Delprat the défendant corporation's 
"binding receipt," conditioned that, if the risk proposed should not be 
assumed by the society, the money should be refunded ; and the money 
so paid was forwarded by Delprat, through May, to North & Snow, 
who remitted it to the home office of the society, in the city of New 
York. The application being there accepted, the policy in suit was 
executed on the part of the défendant corporation in the city of New 
York on or about August 1, 18SS, and was, through its agents, sent to 
the assured, at Tacoma, Wash. By the ternis of the policy ail pre- 
miums were due and' payable in the city of New York ; the proof s of 
death were to be delivered to the company at its home office, in that 
city ; and the policy, when it rnatured, was payable to the beneflciary 
in the stàte of New York. It was "issued and accepted upon the con- 
dition that the provisions and requirements printed or written by the 
society upon the back of this policy are accepted by the assured as 
part of this contraet, as fully as if they were recited at length over 
the signatures hereto afflxed." Among the provisions and requirements 
thus referred to and made a part of the policy were the following: 

"(4) AH premiums are due in the city of New York, at the date named in the 
policy; but, at the pleasure of the society, suitable persons may be authorized 
to receive such payments at other places, but only on the production of the so- 
ciety's receipt therefor, signed by the président, first, second, or third vice prési- 
dent, actuary, assistant actuary, secretary, assistant secretary, second assistant 
secretary, comptroller, cashler, or registrar, and countersigned by the person to 
whom the payaient is made. No payaient made to any person except in ex- 
change for such receipt will be reeognized by the society. Ail premiums are 
considered payable annually in advance. When the premium is made in semi- 
annual or quarterly installments, that part of the year's premium, if any, which 
remains unpaid at the maturity of this contraet, shall be regarded as an indebt- 
edness to the society on account of this contraet, and shall be deducted from 
the amount of the claim; and, if any premium or installaient of a premium on 
this policy shall not be paid when due, this policy shall be void. Nevertheless, 
nothing herein shall be construed to deprive the holder of this policy of the 
privilège to demand and receive paid-up Insurance in accordance with the agree- 
ment contalned in this policy. (5) The contraet between the parties hereto is 
completely set forth In this policy and the application therefor, taken together; 
and none of its terms can be modified, nor any forfeiture under it waived, ex- 
eept by an agreement in writing sigr.ed by the président, first, second, or third 
vice président, actuary, assistant actuary, secretary, assistant secretary, second 
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assistant seeretary, comptroller, cashier, or reglstrar of the soclety, whose au- 
thority for this purpose will not be delegated." 

The assured paid ail premiums that accrued prior to July 14, 1890. 
The quarterly premium that accrued on that day was not paid, and 
it is insisted by the défendant corporation that by that f allure the 
policy was rendered void. That dépends upon whether the con- 
tract is to be regarded as a Washington or a New York contract; 
for there is no statute of Washington affecting that provision of the 
policy which déclares that, "if any premium or installaient of a 
premium on this policy shall not be paid when due, this policy shall 
be void." In the state of New York there is such a statute, and hence 
the principal question in the case is whether the policy in suit was 
a New York contract, and to be ruled in accordance with the stat- 
ute of that state, or to be governed by the principles of the common 
law, which are in force in Washington in respect to such oontracts 
of insurance. We think it clear that the policy in question was a 
New York contract. It was applied for in the territory of Wash- 
ington, through one of the défendant corporation's agents, to whom 
the défendant corporation had intrusted its "binding receipt" for the 
first premium upon the policy, and to whom the applicant paid the 
first premium, in considération of which the soliciting agent deliv- 
ered him the company's receipt. The only condition attached to the 
payment was that, in the event the application should be rejected by 
the défendant corporation, the money should be refunded to the 
applicant; and by the express terms of the application, which was 
made a part of the policy, the payment of the cash premium at the 
time of the making of the application made the assurance under the 
application binding from the time of payment, provided the risk 
should be assumed by the society. When the application and the 
applicant's money were aocepted by the society, the contract between 
the parties became complète. That was done in the state of New 
York. Not only so, but, as has been seen, ail of the conditions of 
the policy were to be performed in the state of New York; the 
premiums were to be paid in that state; proof of loss, if any, was 
to be there made; and the payment agreed to be made by the de- 
fendant corporation in the event of the death of the assured was to 
be made in the state of New York. It would seem to be very clear, 
therefore, that the rights and obligations of the respective parties 
are to be measured and eontrolled by the laws of that state, subject, 
perhaps, to any additional limitations or conditions imposed by the 
statutes of the state (then territory) into which the défendant cor- 
poration went to solicit the business in question; for it may be true 
that every foreign corporation that enters a state other than that of 
its création, and there transaots business, does so in subordination 
to the statutes of the state permitting its entry therein, and that 
no business transacted by virtue of the privilège thus conferred can, 
by any sort of contract, be removed from the opération of the stat- 
utes of the state permitting the business to be transacted. But in 
the présent case, as has been said, there is no Washington statute 
affecting that; portion of the policy hère in question. 

The conclusion reached by the court below — which we think cor- 
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rect — that the contract in question was a New York contract ie well 
supported by authority. Wavman v. Southard, 10 Wheat. 48; Pritch- 
ard v. Norton, 106 U. S. 124, 136, 141, 1 Sup. Ct. 102; Bank v. Hume, 
128 U. S. 195, 206, 9 Sup. Ot. 41; Goghlan v. Eailroad Co., 142 U. 
S. 101, 109, 12 Sup. Ct. 150; Hall v. Cordell, 142 U. S. 116, 120, 12 
Sup. Ct. 154. There is nothing to the contrary in the case of So- 
ciety v. Cléments, 140 U. S. 226,. 11 Sup. Ct. 822, so much relied on 
by the plaintiff in error. In that case it appeared that the flrst 
premium was not paid by the assured until the delivery of the policy 
to him in the state of Missouri, and no other acceptance of his ap- 
plication for insurance by the company was made to appear. The 
court said: 

"The application déclares that the contract 'shall not take effect until the flrst 
premium shall hâve been actually paid during the life oî the person herein pro- 
posed for assurance.' The pétition allèges that that premium and two annual 
premiums were paid In Missouri. The answer expressly admits the payment of 
the three premiums, and, by not controverting that they weré paid in Missouri, 
admits that fact also, if material. Rev. St. Mo. 1879, § 3545. The pétition f urtaer 
allèges that the policy was delivered in Missouri, and the answer admits that 
the policy was, 'at the request of the said Wall, transmitted to the state of Mis- 
souri, and was delivered to said Wall in said state.' If this form of admission 
does not Imply that the policy was, at the request of Wall, transmitted to another 
person, perhaps the company's agent, in Missouri, and by Mm there delivered 
to Wall, it is quite consistent with such a state of facts; and there is no évidence 
whatever, or even averment, that the policy was transmitted by mail directly to 
Wall, or that the company signified to Wall its acceptance of his application in 
any other way than by the delivery of the policy to him in Missouri. Upon this 
record, the conclusion ia Inévitable that the policy never became a completed con- 
tract, binding either party to it, until the delivery of the policy and the payment 
of the flrst premium in Missouri, and, consequently, that the policy is a Mis- 
souri contract, and governed by the laws of Missouri." 

The contract involved in the présent case was made when the ap- 
plication and the applicant's money were accepted by the insurance 
company, not before nor after. It then became a completed con- 
tract, binding both parties to it. The place of its making, as well 
as the place of its performance, being the state of New York, there 
is no room for doubt that it is governed by the laws of that state. 
The statute of New York déclares: 

"No life insurance company doing business in the state of New York shall hâve 
powar to déclare forfeited or lapsed any policy hereafter issued or renewed by 
reason of non-payment of any annual premium or interest, or any part thereof, 
except as hereinaf ter provided. When any premium or interest due upon such 
policy shall remain unpaid, when due, a written or printed notice stating the 
amount of such premium or interest due on such policy, the place where said 
premium or interest should be paid, and the person to whom the same is paya- 
ble, shall be duly addressed and mailed to the person whose life is insured, or 
the assignées of the policy, if notice of the assignment has been given to the 
company, at his or her last known post office address, postage paid by the com- 
pany, or by an agent of such company, or person appointed by it to collect such 
premium. Such notice shall further state that unless the said premium or in- 
terest then due shall be paid to the company, or to a duly appointed agent or 
other person authorized to collect such premium, within thirty days after the 
mailing of such notice, the said policy and aîl payments thereon will become 
forfeited and void. In case the payment demanded by such notice shall be 
made within the thirty days limited therefor, the same shall be taken to be in f ull 
compliance with the requirements of the policy in respect to the payment of said 
premium or interest, anything contained to the contrary notwithstanding; but 
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no such policy shall in any case be forfeited or lapsed untll the expiration of 
thlrty days after the mailing of such notice, provided, however, that a notice 
stating when the premlum wlll fall due, and If not paid, the policy and ail pay- 
ments thereon wlll become forfeited, at least thirty and not more than sixty 
days prior to the time when the premium is payable, shall hâve the same effect 
as the notice hereinbefore provided for." Sess. Laws 1876, c. 341, § 1, as amend- 
ed by Laws 1877, c. 321. 

Section 2 of the act is as follows: 

"The affidavit of any offlcer, clerk, or agent of the company that the notice to 
the assured provided for in section one has been duly addressed and mailed by 
the company issuing such policy to the assured shall be presumptive évidence of 
such notice having been duly given." 

It has been several times decided by the court of appeals of New 
York that the provisions of this statute respecting forfeitures should 
be strictly interpreted in favor of the assured, and that the défense 
of a forfeiture through nonpayment of premium is not available to 
an insurance company if there has been any departure on its part 
from the provisions of the statute in regard to notice. De Frece 
v. Insurance Co., 186 N. Y. 144, 32 N. E. 556; Baxter v. Insurance 
Go., 119 N. Y. 450, 23 N. E. 1048; McDougall v. Society, 135 N. Y. 
551, 32 N. E. 251; Phelan v. Insurance Co., 113 N. Y. 147, 20 N. E. 
827; Carter v. Insurance Co., 110 N. Y. 15, 17 N. E. 396. 

It is contended on the part of the plaintiff in error that its proof 
to the effect that the notice required by the statute of the premium 
falling due July 14, 1890, was properly given through the mail to 
the assured was conclusive, and that the court below erred in per- 
mitting the défendant in error to give any évidence to the effect 
that such notice was never received by the assured. In Association 
v. Hamlin, 139 U. S. 298, 11 Sup. Ct. 614, by the tenus of the con- 
tract the cértificate of insurance issued to Hamlin became null and 
void if he failed to pay, when due, at the office of the défendant 
association in the city of New York, or to its agents furnished with 
the proper receipt, any assessment upon him. An assessment be- 
came due and payable "within thirty days from the date of each no- 
tice" ; that is, from the date of the notice of such assessment. Upon 
the subject of notices by the association to members the cértificate 
provided: 

"A notice addressed to a member at his post-office address, as appearing upon 
the books of the association, according to its usual course of business, shall be 
deemed a sufficient notice; and proof of mailing same according to the usual 
course of business of said association shall constitute and be deemed and held 
sufficient proof of compliance herewith on the part of said association." 

The same provision as to notice was in the constitution of the 
association. The controlling question in the case was whether the 
insurance company gave notice to the assured of a certain assess- 
ment falling due June 2, 1884. The trial court histructed the jury 
that it was not incumbent upon the défendant to prove anything 
more than that it mailed a notice of the assessment to the insured 
according to his address and its usual course of business, and that, 
that fact being proved, it was entitled to a verdict, whether the in- 
sured received the notice or not; thus giving to the insurance com- 
pany the most favorable construction of the contract to which it was 
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entitled, under any view. It was contended by the company that 
the proof of such mailing was so overwhelming that the court erred 
in refusing to instruct the jury to flnd a verdict in its favor. The 
suprême court said: 

"We do not concur in thJs view. Without referrlng to the évidence In détail, 
we content ourselves in saying that upon the issue as to whether notice was in 
fact mailed as claimed by the défendant there was évidence both ways. The 
case upon this point was peculiarly one for the jury." 

The suprême court f urther said : 

"Whether the clause in the certificate of Insurance relating to the notice meaus 
anythlng more than that proof of mailing a notice, according to the defendant's 
usual course of business, directed to the insured at his post-office address, as ap- 
pearing upon its books, made a prima facie case of compliance upon its part 
with the terms of the contract, leaving the insured to prove, in order to prevent 
a forfeiture of his membership, that the notice was not in fact recelved by or 
for him, we need not détermine." 

In the présent case the statute itself makes proof by the insurance 
oompany of the mailing of the required notice prima facie évidence 
only of the giving of the notice; for the provision is that: 

"The affidavit of any officer, clerk, or agent of the company that the notice, to 
the assured provided for in section one has been duly addressed and mailed by the 
company issuing such policy to the assured shall be presumptive évidence of such 
notice having been duly given." 

Certainly, in view of that statutory provision, the beneficiary of 
the policy is entitled to give rebutting testimony. That this may 
consist in part of the fact that the notice was never received by the 
assured is clear. Jackson v. Association (Wis.) 47 N. W. 733, 735; 
Hastings v. Insurance Co., 138 N. Y. 473, 476, 34 N. E. 289; Insur- 
ance Co. v. Fields (Tex. Civ. App.) 26 S. W. 280, 281; Huntley v. 
Whittier, 105 Mass. 391, 392. 

It is further contended on the part of the plaintiff in error that the 
court below erred in refusing to give to the jury this instruction: 

"The jury are further instructed that, under the provisions of the policy in suit, 
and particularly the provisions of paragraph 7 of 'Provisions and Requireinents,' 
printed on the back of the policy, and constituting a part thereof, after the in- 
sured in said policy had elected not to use, in réduction of his quarterly premium 
payments falling due during the year next preceding July 14, 1890, two of the 
quarterly shares of the dividend or surplus distributed to his policy for that year, 
the défendant company was not obliged or entitled to crédit any sum to him on 
account of said two quarterly shares not used in réduction of the amount of the 
premium payable on said policy on July 14, 1890, except upon request of the 
person holding the absolute légal title to the policy, and was not obliged to make 
any mention, In giving the insured notice of the premium to become payable on 
July 14, 1890, or in the dividend notice accompanying the same, of the right of 
the insured to use said two quarterly shares of the next preceding year's dividend 
in réduction of the amount of that premium, or to make any référence in either 
of said notices to the above-mentioned provision of the policy in that regard." 

The substance of the request thus made was oovered by that por- 
tion of the charge of the court below in which the jury was told that 
• if they f ound from the évidence that the notice requiring the assured 
to pay the premium of $80 on July 14, 1890, was mailed as claimed 
on the part of the plaintiff in error, then and in that event the plain- 
tiff in the suit could not reoover upon the policy "without having 
proved payaient of the quarterly premium of $80, which beoame due 
81 F.-51 
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and payable on said policy by the terras thereof on July 14, 1890, 
or the payment of said premium less the amount of any dividend 
which the insured was entitled to apply toward payment of said 
premium." 

Complaint is also made of the refusai of the court below to give 
to the jury this instruction requested by the plaintiff in error: 

"If the jury believe from the évidence that on July 14, 1890, George G. Matthews 
was the agent of the insured, Thomas L. Nixon, in charge of the policy in suit, 
and with authority to act for him in respect to lt, and was then also the agent 
of the plaintiff, Cora E. Nixon, with authority to act for her in respect to that 
policy, and that on said July 14, 1890, the witnesa Bail, being an agent of the 
défendant Company in charge of the company's receipt for the premium payable 
on said day upon said policy, and being authorized to collect said premium and 
thereupon to countersign the [and] deliver said receipt, called on said Matthews 
for that purpose, and requested payment of said premium; and if the jury believe 
that thereupon said Matthews deelined to pay said premium, and stated that the 
insurance provided for in said policy would no longer be kept in force,— in such 
case the jury are instructed that such response of said Matthews to said request 
for payment of said premium amounted in law to a waiver on the part of both 
the insured and the plaintiff of the previous notice In respect to said premium 
required by the statute of the state of New York, and in such case the plaintiff 
is not entitled to recover upon the policy in suit without having proved payment 
of said premium which became due, according to the terms of the policy, on June 
(July) 14, 1890." 

There are several reasons why the court below was right in refus- 
ing to give this instruction. It will be sufficient to state one, and 
that is that the statute of New York prescribes the condition upon 
which a policy may be forfeited for the nonpayment of a premium. 
The statute is mandatory, and controls the contract. Its provisions 
are not subject to be set aside or waived either by the company, or 
the assured, or by both together. Society v. Cléments, 140 U. S. 
226, 233, 11 Sup. Ct. 822; Hicks v. Insurance Co., 9 O. C. A. 215, 
60 Fed. 690; Griffith v. Insurance Co. (Cal.) 36 Pac. 117; Warner v. 
Association, 100 Mich. 157, 58 N. W. 667. The judgment is affirmed. 



KINNAVEY v. TERMINAL R. ASS'N OF ST. LOUIS. 

(Circuit Court, E. D. Missouri, E. D. June 14, 1897.) 

No. 3,970. 

1. Carriers— Interstate Commerce Act— Unreasonable Charses— Plead 
ing. 

The schedule of rates required to be established, published, and flled with 
the commissioners by a common carrier, by the interstate commerce act, is, 
prima facie, the criterion in determining whether or not a given charge is un- 
reasonable; and a pétition to recover, under section 1 of such act, which fails 
to allège either that the défendant had no published schedule of rates, or that 
it charged plaintiff in excess of rates thereby fixed, is insufflcient. 

B, Same — Discrimination— Pétition — Avbrment. 

A pétition to recover under section 2 of the interstate commerce act is suf- ' 
Scient if It states facts which show the circumstances and conditions under 
which the défendant had charged plaintiff a given rate for transportation of 
freight, and allèges, in the language of the act, that for like services, under 
substantially similar circumstances and conditions, the défendant had charged 
another a less given rate, without alleging facts which show that the services 
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were alike, or rendered under substantially similar circumstances and condi- 
tions, or that plaintiff was charged more than the schedule rate. 

P. A. Wind and C. G. B. Drummond, for plaintiff. 
M. F. Watts, for défendant 

ADAMS, District Judge. The plaintiff sues the défendant as a 
common carrier engagea in interstate commerce, and predicates his 
right of recovery upon alleged violations of sections 1 and 2 of the 
act to regulate commerce, commonly known as the "Interstate Com- 
merce Act." The pétition charges, in effect, that the défendant, at 
certain periods stated, exacted from the plaintiff an unreasonable 
and unjust charge for carrying certain shipments of coal from East 
St. Louis, 111-, to St. Louis, Mo., and further charges that during the 
same period the défendant performed like service for the Consolidated 
Coal Company, a competitor of the plaintiff in the same business, in 
the transportation of coal under substantially similar circumstances 
and conditions, and charged to and collected from the said Consoli- 
dated Coal Company a less sum therefor than it exacted from the 
plaintiff, and thereby, as it is claimed, unjustly discriminated against 
the plaintiff, in violation of section 2 of said act. To this pétition 
the défendant demurs on the ground that the same fails to state a 
cause of action. 

It is argued for défendant that the object sought to be accomplished 
by the interstate commerce act was to establish and maintain uni- 
form and reasonable freight charges, and to prevent unjust discrimina- 
tion between shippers similarly situated. This seems to be a fair 
statement of the purpose of the act Section 6 requires the carrier 
to print, and keep open to the public inspection at its stations, and 
file with the interstate commerce commission, schedules of its estab- 
lished rates and charges for transportation of freight, and prohibits 
any advance or réduction in such rates or charges without prior pub- 
lic notice, and further provides that it shall be unlawful for any car- 
rier of interstate commerce to charge or receive from any shipper a 
greater or less compensation than that specifled in the schedules. The 
rates so published and on flle are the only légal rates the carrier can 
charge, and any variation from them subjects the carrier to the penal- 
ties of the act. Railway Co. v. Hefley, 158 U. S. 98, 15 Sup. Ct. 802. 
Thèse rates, as published and filed, must therefore be, prima fade, the 
criterion in determining whether a given charge is reasonable or not. 
If the charge conforms to the schedule of rates, it is therefore, prima 
facie, reasonable. Under such circumstances, therefore, to state a 
cause of action based on section 1 of the act, there must be an aver- 
ment either that the carrier failed to publish its schedule of rates, or 
that it charged in excess of the rates as published and then in force, 
and in either case that the charge as made was unreasonable, or an 
averment of other facts sufflcient to do away with the prima facie 
effect of the schedule rate. Swift v. Railroad Co., 64 Fed. 59; Win- 
sor Coal Co. v. Chicago & A. R. Co., 52 Fed. 716; McGrew v. Railway 
Co., 114 Mo. 211, 21 S. W. 463. I do not intend, by citing the Swift 
Case, supra, to express my approval of the proposition there elabo- 
rately discussed and maintained, that the citizens of the United 
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States who may voluntarily resort to fédéral courts for the redress 
of wrong, or who are forced involuntarily into fédéral courts to dé- 
fend their rights, are thereby deprived of the benefits of the com- 
mon law, in so far as the same may be applicable to their case, 
or that they must sift their common-law rights through enactments of 
their states adopting the same. On the contrary, I believe, with 
Judge Shiras, as expressed in the case of Murray v. Railway Co., 62 
Fed. 24, that the gênerai principles of the common law, as they exist- 
ed at the adoption of our constitution, must, so far as applicable, be 
enforced in ail appropriate cases pending in the fédéral courts, with- 
out any act of congress specially providing theref or. In other words, 
there is a common law of the United States, applicable within the 
scope of the jurisdiction conferred upon its courts, necessarily arising 
from the provisions of the constitution and judiciary act conferring 
jurisdiction upon the courts of the United States; and this need not be 
hunted for or found by the indirect process of inquiring whether the 
législatures of the states whose citizens are litigants hâve, by spécial 
act, adopted the common law as a part of their judicial System. The 
foregoing views will also show to counsel that I cannot adopt their 
theory of this case, in so far as they build it upon the assertion that 
the United States, as such, has no common law. The Case of Swift 
is cited solely in support of the proposition that the test of reasona- 
bleness in charges for interstate commerce is the schedule rates of the 
carrier at the time in force. So far, therefore, as plaintiff claims re- 
dress on the ground that the charges complained of were unjust and 
unreasonable, within the meaning of section 1 of the act, his pétition 
is détective, in not stating either that the défendant at the time had 
no published schedule of rates, or, if it did hâve any, that it charged 
plaintiff in excess of rates thereby fixed. 

The question next arises whether the plaintiff has stated facts suffl- 
cient to bring himself within the provisions of section 2 of the act. 
As already seen, he states that at certain times the défendant per- 
formed service for him by carrying coal from East St. Louis, 111., to St. 
Louis, Mo., and charged therefor at the rate of 30 cents per ton. He 
further states that during the same periods défendant performed like 
service in the transportation of coal, under substantially similar cir- 
cumstances and conditions, for the Consolidated Coal Company, a cor- 
poration then engagea in the same business with plaintiff, and charged 
therefor a less compensation than was charged the plaintiff, as here- 
inbefore stated, to wit, 25 cents per ton, thereby discriminating un- 
justly against this plaintiff, in violation of section 2 of said interstate 
commerce act. In my opinion, this part of the pétition contains facts 
sufficient to constitute a cause of action. The reasonableness or j us- 
tice of the charge which is the subjeet of section 1 of the act is not nec- 
essarily involved in determining the unjust discrimination which is the 
subject-matter of section 2. The charge made for transporting freight 
may be entirely reasonable, and the plaintiff may hâve no occasion to 
complain of the intrinsic value of the services rendered, but may be 
injuriously affected by advantages given his competitors in rates of 
freight. A shipper of interstate commerce is generally a dealer in 
such commerce; and it is as important for him, in the race of com- 



HETTINGER V. MEYEHS. 805 

pétition, that his competitors get no advantage in freight rates, as 
it is that ne himself pay only reasonable charges for his own ship- 
ments. The second section of the act aims to secure equality in rates 
of ail shippers similarly situated, and any favoritism in this particular 
is declared to be unlawf ul ; and, by the eighth section of the act, any 
carrier who does such unlawful act is made liable to the person in- 
jured for the full amount of damages sustained in conséquence of such 
unlawful act, together with reasonable counsel or attorney's fee, to 
be flxed by the court in every case of recovery. It is said that the 
plaintiff has failed to allège the facts from which it may appear that 
défendant performed like service under substantially similar circum- 
stances and conditions for the Consolidated Ooal Company; that the 
statement, as made, involves conclusions only. I do not think this 
criticism is well made. The pleader allèges the ultimate facts which 
constitute the right of recovery, and has alleged them in the language 
of the act which confers the right of action. He has declared that 
the défendant rendered to the Consolidated Coal Company, for 25 
cents a ton, services like those rendered to him, for which it chargea 
30 cents per ton, and that thèse services so rendered to the Consoli- 
dated Coal Company were performed under circumstances and condi- 
tions substantially similiar to those attending the services rendered 
to the plaintiff. Plaintiff is not required to set forth détails of facts 
which show that the services were alike, or rendered under substan- 
tially similar circumstances and conditions. This is a matter of proof. 
Again, it is said that, inasmuch as it does not appear from the pétition 
that plaintiff was chargea any more than the schedule rates prevail- 
ing at the time, he shows no damages. This view overlooks the main 
purpose of the enactment of section 2, namely, to prevent unjust dis- 
crimination. Plaintiff is entitled to such damages as he sustained 
by reason of the discrimination. Whether this is the différence be- 
tween the discriminating charges or otherwise need not now, for the 
purposes of this demurrer, be determined. The demurrer must be 
overruled. 



HETTINGER v. MEYERS. 

(Circuit Court, D. Kansas, Second Division. June 21, 1897.) 

Promissort Note— Failure of Considération. 

The maker of a promissory note given in payment for stock in a national 
bank, and immediately transferred by indorsement to said bank by the payée, 
cannot resist payment of the note, in the hands of a receiver o'f the bank, on 
a plea of failure of considération because of the insolvency of the bank, where 
the payée has fully indemnified him against loss. 

McKinstry & Fairchild, for plaintiff. 

D. H. Martin and Z. L. Wise, for défendant 

WILLIAMS, District Judge. It appears from the testimony in 
this case: That the plaintiff is the receiver of the Hutchinson Na- 
tional Bank, of Hutchinson, Kan. That on or before the 17th day of 
August, 1893, James Meyers, the défendant, purchased of one W. L. 
Little, of said Hutchinson, Kan., 10 shares of the stock of said bank, 
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of the par value of $100 per share, agreeing to pay theref or thé sum 
of $1,000. That he executed his note to the said Little for the sum 
of $1,000 in payment for the said stock, and that the said Little on 
the same day, after business hours, transferred, assigned, and deliv- 
ered the said note to the said Hutchinson National Bank, and re- 
ceived crédit on the books of said bank for the sum of $1,000 on ac- 
count of his indebtedness to the same. That on October 18th the 
said Hutchinson National Bank closed its doors, being insolvent, and 
was taken in charge by the comptroller of the currency, and the plain- 
tiff in this action was appointed receiver. Finding the note men- 
tioned herein among the assets of said bank, he has brought suit upon 
the same, which is the subject-matter of this action. At the time 
of the exécution of said note the following agreement in writing was 
entered into between the parties, which writing is in words and 
figures as follows: 

"This writing witnesseth that W. L. Little, of Hutchinson, state of Kansas, has 
this lîth day of August, 1893, sold to James Meyers, of the said city and state, 
ten shares of stock of the Hutchinson National Bank, of said city, of the par 
value of $100.00 per share, for the sum of $1,000.00, upon the following condi- 
tions, to wit: That said W. L. Little herein agrées and binds himself, his helrs 
and assigns, to purchase the aforesaid ten shares of stock at the expiration of six 
months from this date at the priée above stated, together with any interest or 
losses paid by the said Meyers on the said stock during the said term of six 
months, if said Meyers shall so elect. In witness whereof, we hâve hereunto set 
our hands and seals this year and date above mentioned. 

"[Signed] W. L. Little. 

"James Meyers." 

Afterwards said James Meyers, believing that said stock, after the 
failure of said bank on the 18th of October, had become of but little or 
no value, and that he might be liable upon the same for an assess- 
ment of 100 per cent., took from the said W. L. Little two notes of 
$1,000 each, the payment of which notes was secured by mortgage 
upon real estate in the said city of Hutchinson, one of which notes 
was transferred by said Meyers to other parties for the sum of $750, 
which sum was paid him by the purchaser thereof. That the prop- 
erty covered by the mortgage is reasonably sufficient in value to se- 
cure the payment of the other note for $1,000. The défendant, 
Meyers, pleads failure of considération for said note, and dénies his 
liability as a stockholder under the transactions herein referred to. 

One of the main troubles about the case is want of simplicity in 
the pleadings, and, though drawn by very learned counsel, it is per- 
haps for this reason that they might be termed too artistic. The 
court sees nothing in the case to sustain the contention of the défend- 
ant. The note was transferred to the bank in his présence, with his 
knowledge, aoad with the understanding before the note was executed 
that it was to be so transferred. He made no objection at the time 
to its being transferred and becoming the property of the bank. 
The transaction was completed when the note was transferred, and 
the bank acquired the right to consider it a part of its assets, and 
there is no reason why it should not be so considered. So he has 
no défense at law to the note. The agreement that was made at 
the time of the exécution of the note seems to hâve been fully com- 
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plied with. It seems from the testimony that bis liability as a 
stockholder eannot exceed the sum of $750. He has already received 
that. There can be no failure of considération, because he is secured 
against loss by the other note of $1,000, executed to hini by Little, 
which is secured by mortgage upon real estate. If this suit should 
fail, then the bank equitably should hâve the proceeds that he has 
received from Little, to wit, the $750 in money, and the note secured 
by the mortgage upon real estate. While this could not be done in 
this action, yet in equity it ought to be done. Then why should he 
be allowed to défend against this note? As the court has already 
stated, there is no valid défense that can be made. The findings of 
law and fact asked for by the plaintiff in this action will be given, 
and those asked for by the défendant will be refused, and the verdict 
and judgment in this case will be for the plaintiff. 



BALTIMORE & O. R. CO. v. CAMP. 

(Circuit Court of Appeals, Sixth Circuit. July 6, 1897.) 

No. 449. 

1. Damages for Personal Injury— Evidence— Plaintiff's Family. 

In an action against a railroad company to recover damages for personal 
Injuries caused by négligence, évidence that the plaintiff has a wife and child 
ls Inadmissible. 

2. Railroad— Incompétent Employé — Evidence of Réputation. 

In an action against a railroad company for Injuries received in a collision 
caused by the gross négligence of a telegraph operator, af ter the plaintiff has 
Introduced évidence tending to show that the operator was not a fît man for 
the place, évidence off ered by the défendant that the gênerai réputation of the 
operator as a telegraph operator was good is admissible. 
8. Pleading — Amendment — New Défense. 

When a défendant is granted leave to wlthdraw the answer and flle a de- 
murrer, upon the overruling of the demurrer lt is not error for the court to 
refuse to permit him to file an answer setting up a new défense, where no ex- 
cuse is given for not pieading it in the flrst answer. 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This was an action for personal injuries by John P. Camp against 
the Baltimore & Ohio Railroad Company. There was judgment for 
plaintiff, and défendant brings error. 

J. H. Collins, for plaintiff. 

S. M. Hunter and E. A. Harrison, for défendant. 

Before TAFT and LURTON, Circuit Judges, and CLABK, District 
Judge. 

TAFT, Circuit Judge. This is the second time this case has been 
before this court. It is reported in 31 U. S. App. 213, 13 C. C. A. 233, 
and 65 Fed. 952. The ttlaintiff was a locomotive engineer of the Balti- 
more & Ohio Eailroad Company, and was seriously injured in a colli- 
sion between two of the freight trains of the company at a point about 
six miles east of Black Hand, a station of the Central Ohio Division. 
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In the first trial he recoyered a verdict and judgment againat the Com- 
pany for $10,000. Because of error in the instructions of the court 
below, this court reversed the judgment, and directed a new trial. 
The présent proceeding is brought to review a judgment for $12,000 
entered upon the verdict rendered at the second trial. We regret 
exceedingly that we are obligea to reverse the judgment again. We 
do so for two reasons. The court permitted évidence to go to the 
jury that the plaintiff had a wife and one child. The évidence was 
objected to, the objection overruled, and an exception taken. In 
Pennsylvania Co. v. Roy, 102 U. S. 451, in a suit for personal injuries 
against a railroad company, the plaintiff was permitted, against the 
objection of the défendant, to give the number and âges of his chil- 
dren. The court said upon this point : 

"This évidence does not appear to hâve béent withdrawn from the considération 
of the jury. It certainly had no legitlmate bearing upon any issue in the case. 
The manifest object of its introduction was to inform the jury that the plaintiff 
had infant children dépendent upon him for support, and, consequently, that his 
injuries involved the comfort of his family. This proof, In connection with the 
impairment of his ability to earn money, was well calculated to arouse the sym- 
pathies of the jury, and to enhance the damages beyond the amount wMch the 
law permitted; that is, beyond what was, under ail the circumstances, a fair and 
just compensation to the person suing for the Injuries received by him. How far 
the assessment of damages was controlled by this évidence as to the plaintiff's 
family it is impossible to détermine with absolute certainty, but the reasonable 
presumption is that It had some influence upon the verdict." 

In the face of this controlling authority, we are unable to escape 
the conclusion that the action of the court below in permitting the 
plaintiff to show that he had a wife and one minor child was erro- 
neous, and prejudicial to the défendant. 

There was a second error in the rulings of the trial court. One 
of the main charges of négligence against the company was in the 
employment of the telegraph operator whose gross négligence caused 
the collision and the plaintiff's injuries. The plaintiff had offered évi- 
dence tending to show that the operator was not a fit man for his 
place. The défendant, to meet this évidence, offered évidence to 
show that the gênerai réputation of the operator as a telegraph op- 
erator was good. This offer was rejected, and an exception noted by 
the défendant. We are at a loss to see why this évidence was not com- 
pétent It is well settled that it would be compétent to show such a 
gênerai réputation of the servant as would lead a reasonable man to 
believe that he was incompétent. Railroad Co. v. Henthorne, 19 
O. <C. A. 623, 73 Fed. 634; Stone Co. v. Whalen, 151 111. 472, 38 K E. 
241; Grube v. Railroad Co., 98 Mo. 330, 11 S. W. 736; Monahan v. 
City of Worcester, 150 Mass. 439, 23 N. E. 228; Railroad Co. v. Scott, 
71 Tex. 703, 10 S. W. 298. It is impossible to see why, if such évi- 
dence is compétent to show négligence on the part of a servant, it is 
not also compétent to introduce évidence of good réputation to rebut 
the charge of négligence. 

We find no other errors in the record. Complaint is made by the 
railroad company of the refusai of the court to permit it to file an 
answer setting up a new défense. Wlien the case was remanded 
by this court for a new trial, the company was permitted to with- 
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draw its answer, and file a demurrer. The demurrer was overruled, 
and then the company tendered an answer setting up as an addi- 
tional défense a release founded on the receipt by the plaintiff of a 
small sum as a member of a relief association. No adéquate excuse 
was given for not pleading the défense in the first answer. We are 
clearly of opinion that under the circumstances the court had the dis- 
crétion to refuse to allow new défenses to be filed, and that the dis- 
crétion was rightly exercised. The leave to withdraw the answer 
and to file a demurrer did not give the défendant any greater right 
to file a différent answer than if the application had been directly for 
leave to amend the answer. The judgment of the court below is re- 
versed, with directions to order a new trial. 



CLIFFE v. PACIFIC MAIL S. S. CO. 

(Circuit Court, N. D. Callfornla. June 28, 1897.) 

No. 12,279. 

Négligence— Owker of Vessel— Liability to Stevbdore. 

An employé of a company of stevedores unloading a vessel may maintain 
an action for damages agalnst the owners of the vessel for injuries recelved 
by reason of stepping on the cover of a manhole on the deck which the own- 
ers had carelessly and negligently permitted to become defective, out of re- 
pair, and unsafe. 

Action at law, to recover damages for injuries alleged to hâve 
been sustâined by plaintiff through the négligence of the défendant. 
Demurrer to the amended complaint. Demurrer overruled. 

Jas. L. Nagle, for plaintiff. 
Ward McAllister, for défendant. 

MOEEOW, Circuit Judge. This is an action to recover damages 
for injuries alleged to hâve been sustâined by plaintiff through the 
négligence of the défendant. A demurrer has been interposed to 
the amended complaint on the ground that neither of the two causes 
of action set out in the complaint states facts sufficient to consti- 
tute a cause of action. The first cause of action states, substan- 
tially, that the plaintiff was employed by a firm of stevedores to 
unload rock ballast from the steamship City of Sydney, owned and 
operated by the défendant; that while so engaged in said work it 
was necessary that the plaintiff should go on board, and should 
pass along and walk on deck, of said vessel; that on the 12th day 
of December, 1894, while walking on the deck of said vessel, and 
while in the performance of his duties, he stepped on an iron plate 
or cover, which, by reason of the carelessness and négligence of the 
défendant, and because of the unsafeness, imperfectness, and de- 
fectiveness of said iron plate or cover, tipped, slipped, and turned 
in a vertical position, thereby causing the plaintiff to slip and fall 
straddle of said iron plate or cover, and against the edge thereof, 
fracturing his right leg and otherwise severely injuring him, to his 
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damage in the sum of $20,000. It is further particularly averred, 
in the sixth allégation of the first cause of action : 

"That at the time aforesaid the said défendant negligently and carelessly 
permitted the iron plate or cover of ône of the manholes on the deck of said 
steamship to beeonie out of repair and détective, and the iron ring whieh sup- 
ported said iron plate or cover to become unsafe, imperfect, and defective, by 
the want of the exercise of care and diligence, and was at the time aforesaid 
known to the défendant." 

The same facts, substantially, are alleged as a second cause of 
action, except that the négligence of the défendant is alleged to 
hâve eonsisted in permitting the iron plate or cover to become loose, 
and not properly placed, and in such a position that it could be 
easily moved, upset, and displaced; and also the nature of the in- 
juries sustained is somewhat differently averred. If the facts set 
out in the complaint be true, — and upon this demurrer they must 
be assumed in law to be true, — they certainly state a cause of ac- 
tion. The gênerai rule is that the owner of premises owes a duty 
towards those whom he invites there that the premises are reason- 
ably safe, and in a fit state of repair. See Clerk & L. Torts, pp. 
370-376; Abbott v. Macfie, 2 Hurl. & C. 744; Olark v. Chambers, 3 
Q. B. Div. 327. This duty applies equally to the deck of a vessel. 
It is a well-settled rule that the owner of a vessel owes a gênerai duty 
to ail employed on board that the vessel shall be reasonably safe 
against accidents or dangers to life or limb. The fact that the plaintiff 
was employed by a firm of stevedores, and not directly by the owner of 
the vessel, makes no différence in the measure of duty and respon- 
sibility which the law imposes on the owners of vessels with réf- 
érence to those who, by reason of their work in relation to the ves- 
sel, must be on board more or less. Owners owe it, as a positive 
duty to stevedores employed on board of their vessels, to provide 
reasonable security against danger to life or limb. The following cases, 
and others that rnight be cited, abundantlv establish this gênerai 
doctrine: Gerrity v. The Kate Cann, 2 Fed. 241, 245; The Helios, 12 
Fed. 732; The Max Morris, 24 Fed. 860, affirmed in 137 U. S. 1, 
11 Sup. Ct. 29; The Guillermo, 26 Fed. 921; The Phoenix, 34 Fed. 
760 ; Orawford v. The Wells City, 38 Fed. 47; Keliher v. The Nebo, 40 
Fed. 31 ; The Terrier, 73 Fed. 265 ; The Pioneer, 78 Fed. 600, 608. See, 
further, on the gênerai proposition, Indemaur v. Dames, 2 L. R. O. P. 
311; Smith v. Docks €o., 3 L E. C, P. 326; Schmidt v. Bauer, 80 
Cal. 565, 22 Pac. 256. 

The demurrer will therefore be overruled, and it is so ordered. 



SUTHON v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. June 11, 1897.) 

Nos. 591 and 592. 

Sugar Bounty— Construction of Statuts— Producbr of Sugar. 

One who advanced money to sugar planters to enable them to produce 
a crop of sugar cane and manufacture sugar therefrom, taking as security 
a mortgage on the crop to be raised, and by contract having the sugar man- 
ufactured and sold In his name, with the agreement that the license under 
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the act of October 1, 1890, should be taken out In Ms namc, and that he 
should receive the bounty provided by said act to be paid by the United 
States, is a producer of sugar, within the purview of the law, and entltled 
to recover the bounty on such sugar in an action against the government. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Edgar H. Farrer, for plaintiff in error. 

J. Ward Gurley, Jr., for défendant in error. 

Before PABDEE and McCOEMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

McCOEMICK, Circuit Judge. Walter J. Suthon, plaintiff, is a 
sugar factor and commission merchant. John Scannell and James 
D. Capron were sugar planters and owners of plantations in St. 
Mary's parish, La., in the beginning of the year 1894. They were 
without funds to operate their plantations in that year, and they 
each induced the plaintiff to enter into a contract with each of them, 
respectively, to advance them money for the purpose of growing and 
manufacturing a crop of sugar on their respective plantations; and 
in order to secure the plaintiff, Suthon, for thèse advances, each 
granted a mortgage on his plantation, and the statutory pledge, un- 
der Act 66 of Louisiana (Acts 1874), on the crop to be produced dur- 
ing that year, and consented that the license for the bounty on the 
sugar to be produced that year on their respective plantations should 
be taken in the name of Suthon, and obligating themselves to keep, 
or cause to be kept, ail proper books, certiflcates, etc., required to 
be kept by the bounty laws in the name of Suthon, and to make ail 
reports required under the bounty law and internai revenue régula- 
tions. At the time thèse contracta were made the act of congress 
approved October* 1, 1890, was in force, and the form of the several 
contracta was one well known to the business community; and it 
was the custom of established merchants making such advances to 
take ont licenses on the plantations of their constituents, and this 
custom had been followed for several years under the opération of 
the bounty act, and was well known to the government officiais, who 
had always paid the bounty to such merchants under such licenses. 
Suthon acted, in making his contracts, on the faith of thèse prece 
dents established by the government in the interprétation of the 
bounty law. There was no concealment of the facts as to the own- 
ership of the plantations described in Suthon's applications for li- 
censes. The applications were made prior to July 1, 1894, in due 
form, to produce sugar at the sugar factory owned by John Scan- 
nell and James D. Capron, at the place, with the machinery, and by 
the methods described in the application, and the required bonds 
were given. The license was not granted, because the law was 
repealed on August 28, 1894, before the sugar-making season began. 
Suthon complied with his contracts with Scannell and Capron, and 
advanced the money which he engaged to advance, and the crop 
was made by means thereof. The sugar factories were conducted in 
the name of W. J. Suthon. Scannell and Capron made sworn re- 
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turns of the product of the factories, as managers thereof, as re- 
quired by the internai revenue régulations. The sugar there pro- 
duced was marketed and shipped as the sugar of W. J. Suthon, and 
was sold as such in the New Orléans market. At the end of the 
season, Scannell and Capron remained indebted to Suthon in sums 
exceeding the amount that would hâve been due for bounty if it had 
been collected, and when collected this bounty is to be credited on 
the debt thus due to Suthon. When the act of March 2, 1895, was 
passed, Suthon presented to the internai revenue collector for Louisi- 
ana his claim for bounty allowed in that act, and the same was 
approved and forwarded to the commissioner of internai revenue at 
Washington for allowance and payment. His claim was rejected 
by the internai revenue department on the ground that he was not 
a producer of sugar, within the purview of the law. An appeal 
was taken from this décision to the secretary of the treasury, who 
affirmed the décision of the commissioner of internai revenue. 
Thereupon he flled thèse suits, seeking to recover against the United 
States amounts that he claimed would be due him under the act of 
March 2, 1895, as a sugar producer. The government met the plain- 
tifl's pétition with a peremptory plea that his pétition set forth no 
cause of action, because it appeared from the allégations thereof 
that he was not a sugar producer, within the purview of the statutes 
of the United States. There is no question in the case as to the 
amount of sugar produced on the respective plantations, nor as to 
the amount of bounty to which the producer of it is entitled under 
the act of March 2, 1895. The only question raised is, within the 
meaning of thèse acts, was the plaintiff a producer of sugar? 

The provisions of the act of October 1, 1890, granting a bounty to 
the producers of sugar, inaugurated a new policy in this country; 
and the questions arising in connection with its practical applica- 
tion were novel, and excited doubt in the minds of the most eminent 
lawyers as to their correct practical solution. To escape the em- 
barrassment resulting from the provisions of law in référence to 
making transfers of claims against the government of the United 
States, the contracts in this case, and in numerous other like cases, 
provided that the plaintiff should make application for a license as 
a sugar producer on the plantations and at the factories of the other 
contracting parties, and that the opération of manufacturing and 
dïsposing of the sugar should be in hisname, and under the man- 
agement of persons representing him as his agents in relation 
thereto. The law of October 1, 1890, having been repealed before 
the licenses were in fact issued to plaintiff, no such licenses were 
issued to any one as a producer of sugar on the respective planta- 
tions for that year. It is not questioned that the owners of the 
respective plantations, or the plaintiff, under his contract with them, 
respectively, is the producer of the sugar produced on the planta- 
tions, and entitled to the benefit of the act of March 2, 1895. In 
the flrst case that came before us growing out of the provisions of the 
sugar bounty law, it was strenuously urged that the bounty was a 
matter of pure grâce, and that before it was received it was not. 
and could not be, the subject of contract or lien, as not being in any 
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proper sensé property. We held, however, that it was property, 
and that, in case of the insolvency of a licensed producer of sugar, 
upon his being adjudged an insolvent his claim for bounty would 
pass by the insolvency proceeding to his syndic. Calder v. Hen- 
derson, 2 U. S. App. 627, 4 C. C. A. 584, 54 Fed. 802. In another 
case, where a lien upon a right to collect the bounty was claimed 
by reason of a previous contract for advances and hypothecation of 
the crop, and an express pledge of the bounty as security for the 
advances, we held that the party making the advances was entitled 
to retain the draft for the bounty which by direction of the parties 
had been sent to him by the department, and the licensed producer, 
or his syndic, required to indorse the check so that the holder or 
pledgee and mortgagee could and did collect the same. Barrow v. 
Milliken, 20 0. 0. A. 559, 74 Fed. 612. In the third case that came 
before us, where a lien upon the bounty after it had been paid by 
the government and was in the hands of one of the parties to the 
suit was claimed by pledgee and mortgagee under a contract made 
previous to the production of the sugar, we certified certain ques- 
tions to the suprême court, and asked their instructions in référence 
thereto; and their décision, rendered May 10, 1897, is to the effect 
that it was within the power of the contracting parties to create an 
équitable lien upon the bounty collected; that "the bounty was 
given, by the ternis of the act of 1890, not to the manufacturer of 
sugar manufactured within the United States, but to the producer of 
such sugar from beets, sorghum, and sugar cane grown within the 
United States. In this way the law, in conferring a bounty, created 
a link between the manufacturer of the sugar and the grower of the 
beets, sorghum, or cane from which it was manufactured. And this 
connection between the manufacturer and the grower being created 
by the act of congress in conferring a bounty only for sugar manu- 
factured from cane grown within the United States, the relation be- 
tween the grower and the manufacturer was one arising from the 
laws of the United States. * * * The parties to the contract 
had in view, in making it, the necessary relation between them ac- 
corded by the act of congress; for the contract stipulated that the 
parties of the first part should keep ail such books and records as 
are required by the United States government in relation to the 
bounty, and to furnish to the party of the second part ail the détails 
which may be necessary to enable them to effectuate their bounty 
rights. The right to collect the bounty having arisen from a law 
of the United States, the provisions of that law create the neces- 
sary relation between the grower and the manufacturer, making 
them, in effect, joint producers of the sugar. The right to the 
équitable lien stipulated by the contract was not controlled by the 
provisions of the local law of Louisiana." Refining Co. v. Payne, 17 
Sup. Ot. 754. And the questions were answered to the effect that the 
parties had an équitable lien on the bounty money collected, and that 
the lien could be enforced in the equity proceeding in the circuit 
court. It seems clear to us, from the allégations of the bills in thèse 
cases, and the conceded facts, that Walter J. Suthon is the équitable 
owner of the bounty in question; that his relations with the owners of 
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the plantations and the factories thereon, established by contract made 
in good faith, and not opposed to the policy of the bounty acts, but 
with the évident and efficient purpose of promoting that policy, flx his 
character as one of the joint producers of the sugar. It is clear that the 
term "producer" is not used in any technical sensé in thèse statutes, 
and the elaborate régulations providing for notice in the application for 
license seek only to deflnitely point out who is the bénéficiai owner 
of the claim to the government's bounty for the production of the 
sugar. The act of March 2, 1895, reposes for its validity, in part, 
at least, on the equities arising out of the situation of the parties, 
precipitated by the repeal of the act of October 1, 1890 (U. S. v. 
Realty Co., 163 U. S. 427, 16 Sup. Ct. 1120); and ail of the équitable 
considérations that induced, constrained, and authorized congress to 
make the appropriation made by that act point to the plaintiff in 
thèse suits as the producer, within the purview of those acts, of the 
sugar that was in fact produced on the plantations in question. We 
conclude, therefore, that the circuit court erred in sustaining the 
peremptory plea to the plaintiff's cause of action, and in dismissing 
the bills in thèse cases, for which error the decrees must be reversed 
and the causes remanded to that court, with directions to overrule the 
pleas, and thereafter to proceed in accordance with law. 



TENNESSEE COAL, IRON & RAILROAD CO. v. PIERCE. 

(Circuit Court of Appeals, Fifth Circuit. June 11, 1897.) 

No. 590. 

Master and Servant— Contract of Employment — Construction. 

A contract between a corporation and a workman who has received Injuries 
while In lts service, that ne shall be paid a given rate of wages per month, 
and shall render such services as he can, without any stipulation as to dura- 
tion, is not an undertaking to pay such workman an annuity during the re- 
mainder of his life, but a contract of employment by the month, which may 
be terminated by either party at the end of any month. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Northern District of Alabama. 

Walker Percy and W. I. Grubb, for plaintiff in error. 

W. A. Guntor and Robert C. Redus, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and NEW- 
MAIN, District Judge. 

McCORMICK, Circuit Judge. Frank H. Pierce, the défendant in 
error, brought his action in the state court of Alabama against the 
Tennessee Goal, Iron & Railroad Company, plaintiff in error, on Jan- 
uary 22, 1892. His déclaration, filed on the same day, is as f ollows : 

"The plaintiff clalins of the défendant, a body corporate, incorporated under 
the laws of the state of Tennessee, and résident and doing business in said state 
of Alabama, county of .Tefferson, the sum of flfty thousand dollars, as damages 
for the breach of a certain contract in writing entered into between the plaintiff 
and the défendant by its agent, in substantially the words and figures following, 
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to wit: '4th of June, 1890. Whereas, I, F. H. Pierce, while in the employ of the 
Tennessee Coal, Iron & Railway Company, Pratt Mines division, as a machinist, 
was seriously hurt by a trip of tram cars on the main slope of the mine known 
as "Slope No. 2," and operated by the Tennessee Coal, Iron & Railroad Com- 
pany, under circumstances which I claim render the said company liable to me 
for damages; but whereas, they disclaim any liability for sald accident or injuries 
to me resulting from same, and both parties being desirous of settling and com- 
promlsing said matter; and whereas, the said Tennessee Coal, Iron & Railroad 

Company did make me a proposition on the day of November, 1888, said 

accident having occurred on the 21st day of May, 1888, that they would furnish 
me such supplies from the commissary at No. 2 prison as I might choose to take, 
pay me regular wages while I was disabled, and give me my coal and wood for 
fuel at my dwelling, and the benefit of the convict garden at No. 2; and whereas, 
said proposition was accepted by me, and carried out by the said company; and 
whereas, in May, 1889, after I had resumed work, a further proposition was 
made to give me work, such as I could do, paying me therefor fhe wages paid 
me before said accident,— that is, $60 a month,— and, In addition, free house rent; 
and whereas, said agreement has been faithfully kept by both parties; and where- 
as, on the 4th day of June, 1890, it ls mutually agreed between myself and the 
said company that it will be better to give me the house rent than the supplies 
of about equal amount from the commissary: Now, therefore, it 1s agreed that, 
In view of the above propositions, which hâve been faithfully carried out, that 
my wages from this date are to be $65 per month, and, in addition, I am to hâve, 
free of charge, my coal and wood necessary for my household use at my dwell- 
ing, and the same benefit from the garden as is had by others who are allowed 
the garden privilège, and I, on my part, agrée and bind myself to release the 
said company from any and ail liability for said accident, or from injuries re- 
sulting to me from It, or the eff ects of It, and agrée that this ls to be a f ull and 
satlsfactory settlement of any and ail claims which I might hâve against said 
company.' And plaintiff avers that in and by said agreement the said défend- 
ant, for the considération therein mentioned, became liable to pay to the plain- 
tiff monthly during his life the wages stipulated therein to be paid to him monthly, 
to wit, the sum of sixty-five dollars, and to furnish him at his dwelling, free of 
charge, the coal and wood necessary for his household use, and to allow him 
the Same benefit from the garden of the said défendant as is had by others who 
are allowed the garden privilège; and plaintiff avers that others then had, and 
since hâve had, the free use of the garden of sald défendant for vegetables for 
domestic use, and that this privilège ls worth the sum of five dollars per month; 
and plaintiff avers that he has at ail times been ready and willing and offered 
to do for said défendant such work given to him to do as he was able to do, and 
that he has labored at the same for such reasonable time as he was able to 
work and bound to work under said contract. And plaintiff avers that by the 
Injuries received by him from said accident mentioned in said contract, he was 
permanently disabled in the use of his legs and hands; and that he was so 
otherwise injured thereby that his strength and health ls such that he is in- 
capacitated to reasonably do more work for the said défendant than he has doue 
and offered to do since the said contract was entered into: and that he has, at 
ail times since the said contract was entered into, fully carried out and performed 
the stipulations on his part to be done and performed. But the plaintiff avers 
that the said défendant has, without any reasonable ground for so doing, aban- 
doned said contract, and refused to carry the same out, claiming fhat there is no 
obligation upon it to pay plaintiff the wages therein stipulated to be paid longer 
than it suite its pleasure to do so, and accordingly said défendant has wholly 
neglected and refused to be governed by the terms of said contract, and has 
failed and refused to pay plaintiff the sum of slxty-flve dollars for six months 
last past before the commencement of this suit, and has failed and refused to 
furnish the défendant at his dwelling the coal and wood necessary for his house- 
hold use for the same period, and plaintiff avers that the value of the coal and 
wood necessary for his household use is worth the sum of five dollars per month, 
and that said défendant has wholly and purposely disregarded and refused to 
abide by the obligations of said contract for the said period of six months last 
past before the commencement of this suit, and has wholly and entirely aban- 
doned said contract, and discharged the plaintiff from its service. Wherefore the 



816 81 FEDERAL REPORTER. 

sald défendant became liable to pay to the plaintiff his reasonable damages, 
whlch plaintiff avers was and is the sum of fifty thousand dollars, for Its breach 
and abandonnant of the stipulations of the sald contract above set out; and, 
belng so liable, and in considération thereof, the said défendant promised to plain- 
tiff on, to wit, the lst day of February, 1891, to pay plaintiff the sum of fifty 
thousand dollars, but, though often requested so to do, has hitherto neglected 
and refused, and still neglects and refuses, to pay the same, to the damage of 
the plaintiff fifty thousand dollars, for whlch he sues." 

On January 29, 1894, the plaintif! in error, défendant in the state 
court, was allowed to withdraw its plea, and file demurrers to the 
complaint The demurrer was sustained by the court, and, the plain- 
tiff declining to amend, the court rendered judgment in favor of the 
défendant. From this judgment of the state circuit court the plain- 
tiff in that action appealed to the suprême court of the state of Ala- 
bama. The record before us does not show any further action in the 
state court. It does show that upon application of plaintiff in error, 
presented March 23, 1896, to the circuit court of the United States, 
that court granted an order for the removal of the cause from the 
state court to the circuit court. It appears that the défendant de- 
murred to plaintiff s complaint in the circuit court, and that the de- 
murrer was overruled January 4, 1897. On the same day, the de- 
fendant filed the following pleas: 

"(1) The défendant, for answer to the complaint, says that it dénies each and 
every allégation therein contained. (2) The défendant, for further answer to the 
complaint, says that the plaintiff, under and by the terms of the contract set out 
In the complaint, contraeted to perform for the défendant during the term thereof 
such service as he was able to perform, in considération for the promises made 
by défendant therein, and the défendant avers that the plaintiff thereafter be- 
came able to perform service for the défendant, and did in fact perform such 
service for some time thereafter; and that, while engagea in the performance 
of such service, the plaintiff voluntarily, and without excuse therefor, refused to 
further perform such service as he was able to perform, and was in fact per- 
forming, for the défendant, as required by said contract, and the défendant there- 
upon discharged the plaintiff from its service; and the défendant avers that the 
plaintiff failed to comply with the conditions imposed upon him by said contract. 
(3) The défendant, for further answer to the complaint, says that the contract 
upon which this action is founded is not executed by it, or any one authorized 
by it to bind it in the premises, and défendant makes oath that this plea is true." 

Plaintiff joined issue on the first and third pleas, and demurred to 
the second plea, on the ground that «aid plea does not go to the whole 
considération of the contract, and is no answer to the entire action. 
Plaintiff's demurrer to the second plea was sustained. On the trial 
there was a substantial conflict in the testimony admitted, but there 
was crédible positive testimony tending to establish the defendant's 
second plea. The plaintiff testified on his own behalf, and, being 
cross-examined by the defendant's counsel, was asked to state the 
conversation and agreement made and had between him and Mr. Mc- 
Cormack with référence to what the company would do for him when 
the first agreement was made, in November, 1888. To this question 
plaintiff, by counsel, objected, on the ground that this agreement 
was contained or merged in the original agreement, which was in 
writing. The court sustained the objection, and the défendant ex- 
cepted. The defendant's counsel also asked plaintiff to state what 
the agreement between him and Mr. McCormack was which was 
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made in May, 1889. The plaintiff, by counsel, made the eame objec- 
tion to this question, which was sustained by the court, and the de- 
fendant excepted. 

The court gave to the jury the following written instruction, and 
no other, either oral or written: 

"Under the évidence In this case, I charge you that the plaintiff Is entitled to re- 
cover in this action, and the measure of his damages is the aggregate amount of 
ail the installments of seventy dollars for each month in default and unpaid from 
the time of the commencement of the employment under the contract sued on 
until the time of the trial, with interest on each installaient from the time it fell 
due up to the time of the trial, which amounts, under the évidence, to the sum of 
$5,893." 

la obédience to this instruction, the jury returned a verdict in favor 
of the plaintiff for $5,893, on which judgment was duly rendered, 
and the défendant sued out this writ of error. 

We cannot affirm this judgment, and we flnd it very difflcult to dis- 
cuss the propositions which the case présents, because they appear 
to us to be anomalous. On no view of the pleadings and proof which 
we can take was the trial court justifled in directing a verdict in this 
case. The charge given to the jury plainly withdrew the case from 
their considération, and their action, as far as they acted, was purely 
clérical. After hearing the able oral arguments submitted by coun- 
sel for the respective parties, and oarefully considering the elaborate 
briefs filed by each, and thoroughly examining the record, we remain 
at a loss to know exactly what view of the case induced the action 
of the circuit court. As has been already said, the record in this case 
does not bring up before us any judgment of the state court except 
the action of that court sustaining the demurrer to the plaintiff' s déc- 
laration, and dismissing the plaintiffs cause of action. We infer, 
from the case remaining in the state court and being removed to the 
circuit court, that the action of the state circuit court was reversed 
by the suprême court. Both counsel hâve referred to an opinion of 
the suprême court of Alabama reversing that judgment, and con- 
struing the contract declared on in this case. There are suggestions 
in the brief in référence to the suppression of a part of the opinion, 
and some action, not very intelligible, on an application for rehearing. 
The only thing that does satisfactorily appear is that the suprême 
court of Alabama decided that the demurrer to plaintiffs action was 
improperly sustained, and the plaintiffs cause improperly dismissed, 
and that the judgment of the state circuit court was reversed, and 
the cause remanded (19 South. 22); but the action thereon is not 
presented in a way to enlighten or embarrass us in the considération 
of the contract as it appeared in the proceedings of the circuit court, 
and we are not able to construe that contract in the manner that the 
judge of the circuit court must hâve construed it in order to hâve 
ruled as he did on the admission of évidence, and to give the instruc- 
tion embraced in his charge to the jury. It appears on the face of 
the paper declared on that plaintiff was injured on May 21, 1888; 
that the défendant verbally agreed to furnish him such supplies from 
the commissary as he might choose to take, to pay him regular wages 
whilë he was disabled, and to give him coal and wood for fuel at his 
81 F.— 52 
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dwelling, and the beneflt of the convict garden,— ail of which the de- 
fendant did, or, in the language of the contract, carried out. It ap- 
pears further on the face of the contract that after the plaintiff had 
resumed work there was a verbal agreement made in May, 1889, be- 
tween the parties to the effect that ne should do stioh work as he 
eould do, and that the défendant would pay him theref or $60 a month, 
and, in addition, free house rent, and that this agreement was faith- 
fully kept by both parties until June 4, 1890, when the writing de- 
clared on passed between the parties, which, after reciting the facts 
just stated, continues in thèse words, viz.: 

"It is mutually agreed between myself and the said company that it will be 
better to give me the house rent than the supplies of about equal amount froni 
the commissary. Now, therefore, Jt is agreed that, in view of the above proposi- 
tions, which hâve been faithfuliy carried out, that my wages from this date are 
to be |65 per month, and, in addition, I am to hâve, free of charge, my ccal and 
wood necessary for my househoid use at my dwelling, and the same benefit from 
the garden as is had by others who are allowed the garden privilège; and I, ou 
my part, agrée and bind myself to release the said company from any and ail 
liability for said accident, or from injuries resulting to me from it, or the eff ects 
of it, and agrée that this is to be a full and satisfactory settlement of any and 
ail claims which I might hâve against said company." 

It will be observed that the date of this writing is more than three 
years removed from the date of the injury suffered by the plaintiff. 
By the law of Alabama, such a cause of action is subject to the plea 
of limitation of one year. Besides what fully appears on the face of 
this writing, the proof abundantly shows that the plaintiff resumed 
work within the flrst year after receiving his injury, and that he had 
received wages and allowances from the time of his injury up to 
April 1, 1891. The plaintiff contends that the last paragraph of the 
writing declared on shows the yielding of a considération, which the 
défendant cannot restore, and that this requires that the contract 
shall be construed as a contract for the permanent hiring of plaintiff 
by the défendant. The counsel suggests that the défendant fraudu- 
lently set a trap for the plaintiff, and induced him to enter into this 
contract, in order to escape liability for the personal injuries that 
plaintiff had sustained. It does not clearly appear to us that this 
considération, if it was a considération, bas passed beyond the power 
of the défendant to restore, or of the plaintiff to claim, to the extent 
that he was in a condition to claim it at the date of the exécution 
of the writing. The practical effect of the construction claimed by 
the plaintiff, and shown by the verdict in this case, shocks the com- 
mon judgment and conscience, and to support it would require ex- 
press terms in the writing. Such express terms do not appear. On 
the contrary, to us it appears that the défendant had been dealing 
tenderly with the plaintiff, on account of the very severe injuries 
which the plaintiff had received in the defendant's service; that, 
while ail along denying its liability for those injuries, it had done 
what it could to alleviate them, and this condition of friendly accord 
had progressed for more than three years. Plaintiff probably reiter- 
ating his claim against the défendant for the injuries, or dwelling 
upon it, and the défendant desiring to hâve the relations between the 
parties put upon a business basis, it was certainly not a matter of 
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small conséquence to the plaintiff to secure the employment which 
in this written agreement the défendant expreseed itself willing to 
continue. The proof shows that the service the plaintiff could ren- 
der, and was rendering, and had been rendering for two years after 
his wounds had healed, was reasonably worth about the wages and 
the allowances which the défendant consented to give. It shows also 
that he was not quite as efficient as a man with two good hands and 
two sound legs would hâve been with like skill and expérience, but, 
to our minds, there is nothing on the face of this paper that indicates 
that the défendant, for a disputed daim that was thrice barred, was 
willing to give, or was giving, a binding contract to pay an annuity 
to a man 55 years old at the rate of f 840 a year as long as he should 
live. His disability was fixed more than two years before the date 
of this writing. Exactly how much he was disabled was known, not 
only to him, but to the défendant. It is easier to say what the con- 
tract does not mean than to déclare authoiïtatively and clearly what 
is the proper construction of the contract. The défendant contends 
that it is an employment by the month, and, like every other such 
employment, subject to be discontinued, at the will of either, at the 
expiration of any month, or at any time, for adéquate cause. This 
construction comports more with the terms of the writing itself, and 
we conclude it is the only intelligible construction to be put upon 
the writing. 

It appears to us that the plaintiff has been led into this contract, 
and into the loss of valuable employment, by his own misconstruc- 
tion of the contract. His own testimony on the trial of this case 
showed clearly that in his dealings with the agent of the défendant 
he relied upon the unfounded belief that he had the défendant bound 
to pay him an annuity of $70 a month for the rest of his life, and that 
he could work or not, as he pleased, — a kind of servant that would not 
be very valuable to any employer. We conclude that the demurrer 
to the déclaration should hâve been sustained, and for the error of 
the court in overruling the demurrer — without further comment on 
other errors indicated — the judgment of the circuit court is reversed, 
and the cause is remanded to be proceeded with in that court in ac- 
cordance with the views we hâve expressed. 

PARDEE, Circuit Judge, dissents. 



NORTON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. June 7, 1897.) 

No. 504. 

Suit os Pobtmaster's Bond— Evidence. 

Rev. St. § 952, providing that "no daim for a crédit shall be allowed upon 
the trial of any suit for delinquency against a postmaster * » * unless the 
same has been presented to the sixth auditor, and by him disallowed," etc., 
does not affeet the admissibility of évidence offered to show that the défend- 
ant never received the amounts with which he is charged. 
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In Error to the District Court of the United States for the Northern 
District of Texas. 

George Clark and D. C. Bolinger, for plaintiffs in error. 
J. Ward Gurley, for défendant in error. 

Before PABDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. The record présents the following case 
for détermination : Suit was brought in 1895 against Charles M. Nor- 
ton and his sureties on his three officiai bonds as postmaster at Cal- 
vert, Tex. The suit came on for trial at the November term, 1896. 
Exceptions were reserved, and error is alleged as to the rulings of the 
court in rejecting certain pièces of évidence offered. A gênerai view 
of the case, which we hâve, will dispose of it without going into détail 
as to ail the évidence offered and rejected. The suit, as it flnally 
went to trial, although not so originally, was for certain balances 
claimed to be due by Norton, as postmaster, in connection with the 
money-order business of the post office at Calvert. The United States 
introduced in évidence the three bonds sued on, executed by the de- 
fendant and his sureties ; three certified transcripts f rom the auditor 
of the treasury for the post-office départaient, showing balance due by 
Norton as postmaster at Calvert for the period covered by the three 
bonds, respectively, of $33.10, f 1,108.50, and $1,454.98; also évidence 
of demand for the said several sums of Norton and his sureties. The 
government having closed, the défendant offered, among other things, 
to show that the several balances claimed to be due by him as post- 
master on the money-order business of the Calvert office had never corne 
into his hands; that he had never received any of the money with 
which he was chargea by the post-office départaient, and which was 
embraced in the transeript offered in évidence for the government. 
This évidence was objected to by the United States attorney, and 
rejected by the court, on the ground that it was not admissible under 
section 952 of the Revised Statutes. The court, having rejected dé- 
fendants évidence, directed a verdict in favor of the government for 
the amount sued for. The section (952) of the Revised Statutes re- 
f erred to reads as f ollows : 

"No clalm for a crédit shall be allowed upon the trial of any suit for delin- 
. quency against a postmaster, contracfor, or other officer, agent or employé of th« 
postoffice départaient, unless the same has been presented to the sixth auditor 
and by him disallowed, in whole or in part, or unless it is proved to the satis- 
faction of the court that the défendant is, at the time of the trial, in possession of 
vouchers not before in his power to procure, and that he was prevented from 
exhibiting to the said auditor a claira for such a crédit by some unavoidable ac- 
cident." 

Was this section applicable to the testimony offered in the dis- 
trict court? That is the question for détermination hère. It will 
be seen that the language of this statute is that "no claim for a crédit 
shall be allowed upon the trial of any suit against a postmaster 
* * * unless the same has been presented to the sixth auditor, 
and by him disallowed, in whole or in part." When there is a claim 
by the postmaster that money charged against him did not actually 
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corne into his hands at ail, is that a claim "for a crédit"? À claim for 
a crédit, in the ordinary sensé in which that expression is used, is 
against an opposing débit. Where one is charged with certain funds 
as having corne into his hands, and he dénies that he ever received 
such funds, that is not a claim for a crédit in any reasonable or just 
sensé. Where funds bave corne into the hands of a person by reason 
of some fiduciary relation, and he claims to hâve paid the same over 
either to the owner, or to some third person by his direction or au- 
thority, that is a claim for a crédit. Assuming, therefore, that the 
language used in this statute was used in its ordinary and usual sensé, 
it does not embrace or apply to the case of a claim that funds with 
■which a postmaster is charged never came into his hands at ail. 
The use of the term "vouchers" in a subséquent part of this section 
emphasizes the fact that its meaning is that above indicated. The 
défendant is allowed to introduce vouchers "not before in his power 
to procure, and that he was prevented from exhibiting to said auditor 
a claim for such crédit by some unavoidable accident." The "claim 
of crédit," therefore, is to be evidenced by "vouchers." We think this 
is clear, construing the meaning of the first expression in the sec- 
tion cited above, in connection with the language of the latter part of 
the section just referred to. The claim of crédit to be made is to be 
evidenced by "vouchers," and certainly no voucher could be presented 
by a postmaster for the disbursement of that which never came into 
his hands. So we hâve no difficulty in holding that a postmaster, 
against whom suit is brought for default on his officiai bond, may 
défend by showing that the money, or a part thereof, as claimed by 
the government, never actually came into his hands, without pre- 
senting the same to the auditor for the post-office department, and 
having the same by him disallowed. Any other conclusion would 
not only do violence to the language of the statute referred to, but do 
manifest injustice and wrong to défendant against whom such suit is 
brought. Cited for the défendant on this question: Myers v. U. S., 1 
McLean, 493, Fed. Cas. No. 9,996; U. S. v. Hutcheson, 39 Fed. 540; 
Ware v. U. S., 4 Wall. 629; L. S. v. Dumas, 149 U. S. 286, 13 Snp. Ct. 
872. For the reasons given, we think the verdict directed in favor 
of the government was wrong; therefore the judgment of the court 
below is reversed, with directions to award a new trial. 



MKRCHANTS' & PLANTERS' OIL CO. v. KENTUCKT REFINING CO. 

(Circuit Court of Appeals, Fifth Circuit. May 11, 1897.) 

No. 515. 

Pmading and Proof — Vabiance — Deceit— Brbaoh of Contract. 

Plaintiff brought an action according to the Texas practice to recover 
possession of certain oil cars, with actual and exemplary damages for the 
wrongful détention thereof, alleging that défendant obtained possession 
of the cars by fraudulently pretending to hâve for sale, and to sell to plain- 
tiff, cotton-seed oll of a certain grade, to be transported in said cars, but 
that in fact it had no oil of that grade. Judgment for possession and for 
the rental value of the cars having been rendered for plaintiff, hdd, that 
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there was no merit in defendant's contention that there could be no recov- 
ery of rental value because tlie action was one for deceit, whereas the évi- 
dence showed that the cause of action, if any, was for a breach of contract, 
and hence that there was a fatal variance between the allégations and the 
proofs. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This was an action by the Kentucky Keûning Company against the 
Merchants' & Plantera' Oil Company to recover possession of certain 
oil cars, with damages for their détention. In the court below the 
jury found for plaintiff as to the title and possession of the cars, 
and also found he was entitled to $640 as the reasonable rental of 
the cars for the period of détention. Judgment having been en- 
tered on the verdict, the défendant sued out this writ pf error. 

The plaintiff in its second amended original pétition alleged, in substance, 
that about March 12, 1893, plaintiff owned and was in possession of the eight 
cars in question; that on that day the défendant unlawfully took said cars from 
plaintiff's possession, and has since wrongfully detained them; that the rea- 
sonable value of the use of each of said cars was $5 per day, which défendant 
well knew. The plaintiff further alleged that défendant fraudulently induced 
plaintiff to send its cars from its place of business at Louisville, Ky., to de- 
fendant, at Houston, Tex., by fraudulently representing, through its agents, 
that it had 1,000 barrels strictly prime yellow summer cotton-seed oil, which 
it would sell to plaintiff if the latter would send sufficient oil cars to transport 
the same; that plaintiff, believing thèse représentations, accepted the offer, 
and requested défendant to s«nd it a sampie of the oil; that, on defendant's 
insistence, it forwarded the cars before receiving the sampie; that the sampie, 
when received, showed that the oil was not strictly prime summer yellow, but 
was of an inferior grade, and plaintiff at once notified défendant that it would 
not aecept any but strictly prime summer yellow cotton-seed oil, to which de- 
fendant replied that it had no such oil; that plaintiff, having in this manner 
wrongfully obtained possession of the cars, failed and refused to deliver them 
up on demand by plaintiff, but unlawfully and wrongfully held them until 
plaintiff obtained possession by the writ of séquestration issued in this suit. 
The plaintiff prayed judgment for actual damages in the sum of $8,000, alleged 
to consist of the reasonable rental value of the cars, the expenses incident to 
sending them to défendant, and to obtaining possession by means of the writ of 
séquestration, and to sending agents from Louisville and Chicago to Galveston, 
Tex., to represent plaintiff in the suit, and to testify therein. Plaintiff further 
asked exemplary and vindictive damages in the sum of $50,000 for the fraud- 
ulent and malicious acts of défendant in inducing plaintiff to send it the cars, 
etc. 

To this pleading the défendant set up a counterclaim and plea in reconven- 
tion, in which it was alleged, in substance, that about February 28, 1893, the 
plaintiff, In the usual course of business, purchased from défendant, through 
Benjamin McLean ifc Co., acting as brokers, 1,000 barrels of yellow prime cot- 
ton-seed oil, to be delivered by défendant at its mills in Houston, Tex., in tank 
cars to be furnished by plaintiff, at the price of 50 cents per gallon, amounting 
to $25,000. Défendant alleged that it stood ready at ail times to comply with 
its part of the contract, and that plaintiff neglected to forward the cars 
promptly as agreed, and did not forward them until three weeks after the sale. 
Défendant further charged that plaintiff violated its contract of sale, refused 
to pay for the oil, and notified défendant not to ship it; that the price of oil 
declined after the sale, and for this reason, and no other, plaintiff refused to 
aecept the oil tendered. Défendant further alleged that thereafter it tried to 
sell the oil elsewhere, but that 40 cents per gallon was the highest price it could 
obtain for it, by reason whereof it was damaged in the sum of $6,000, for which 
it prayed judgment. 

The first trial of the case resulted in a verdict and judgment for plaintiff; 
but the judgment was reversed on error, by this court. See 69 Fed. 218. On 
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the second trial the court chargea the jury to find for plalntiff as to tltle and 
ownership of the cars, and for défendant on the question o'f exemplary damages, 
but submitted to the jury the question of the rental value of the cars during 
thelr détention; refusing defendant's request to lnstruct the jury that défend- 
ant could recover nothing on this head because the action was for deceit, and 
the allégations and proofs did not correspond. A verdict was rendered accord- 
lngly, flxing the damages at $640, and, to review the judgment entered thereon, 
défendant sued out this writ of error. 

Jas. A. Baker, Jas. A. Baker, Jr., R. S. Lovett, and Frank Andrewa, 
for plaintiff in error. 

The plaintiff's pétition in this case states an action for tort and deceit, al- 
leging the détails of the transaction between plaintiff and défendant by way of 
inducement. The évidence discloses a contract between the parties, and that, 
if the plalntiff had any cause of action, it was for a breach of the same. There 
ls a fatal varlance between the allegata and the probata, and the déclaration 
In the pétition of an action of tort is not supported by the évidence, because 
the évidence discloses a contract, and the plaintiff cannot sue for tort and re- 
cover for breach of contract, and the verdict and judgment are wholly without 
any légal évidence to support them. Cooley, Torts, p. 106; 1 Wait, Act. & 
Def. p. 132; B Ara, & Eng. Enc. Law, p. 30; Benj. Sales (2d Ed.) p. 1075; 28 
Am. & Eng. Enc. Law, p. 60; Johnson v. Moss, 45 Oal. 515; Boardman v. 
Griffin, 52 Ind. 101; Long v. Doxey, 50 Ind. 385; Waldhler v. Railway Co., 71 
Mo. 514; Bufflngton v. Railway Oo., 64 Mo. 246; Hackett t. Bank, 57 Cal. 335; 
Rothe v. Rothe, 31 Wis. 570; De Graw v. Elmore, 50 N. T. 1; Ross v. Mather, 
51 N. Y. 108; People v. Dennison, 84 N. Y. 272; Watts v. McAUister, 33 Ind. 
264; Johannesson v. Borschenius, 35 Wis. 131; Beck v. Ferrara, 19 Mo. 80; 
Dean v. Yates, 22 Ohio St. 386; People v. Cushman, 1 Hun, 73; Masten v. 
Grifflng, 33 Cal. 111; Cowles v. Warner, 22 Minn. 449; Cummlngs v. Long, 25 
Minn. 337; 28 Am. & Eng. Enc. Law, 61; Sanches v. Railway Co., 88 Tex. 
117, 30 S. W. 431. 

Samuel R. Perryman, for défendant in error. 

Under the statutory laws of Texas the pleader is required to set forth a full 
and clear statement of the cause of action, and such other allégations pertinent 
to the cause as the plaintiff may deem necessary to sustain his suit, and state 
the nature of the relief which he requests of the court. The pleading shall 
consist of a statement, In logical and légal form, of the facta constituting the 
plaintiff's cause of action or the defendant's ground of défense. This proposi- 
tion virtually copies articles 1195 and 1197 of the Revised Statutes of Texas of 
1879. Construing thèse statutes in Estes v. Browning, 11 Tex. 237, it is said: 
"We hâve no fonns of action, and if, upon the facts stated, the plaintiff be entl- 
tled to recover, he may hâve his judgment; also, a trespass may be waived, 
and suit brought for the value of the use and occupation." In Shirley v. Rail- 
way Co., 78 Tex. 131, 10 S. W. 543, it is said, "A tort ls generally described as 
a wrong independent of a contract, though it is conceded that a tort may grow 
out of, make a part of, or be coïncident with, a contract" See, also, Cooley, 
Torts, p. 3, note 1; Railway Co. v. Levy, 59 Tex. 548; Pridgin v. Strickland, 
8 Tex. 427. 

Before PARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

PER CURIAM. This was an action to recover the title and 
possession of certain cars, with actual and exemplary damages for 
their unlawful détention. The plaintiff, in the circuit court, claimed 
that the défendant had fraudulently obtained possession of the said 
cars and unlawfully detained the same. There was évidence tend- 
ing to establish the plaintiff's claim of ownership, and for actual 
damages. The trial judge charged the jury to find for the plaintiff 
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as to the title and ownership, and for the défendant on the question 
of exemplary damages, to ail of which there was no objection. He 
submitted to the jury, on the évidence, the question as to whether 
the plaintif! was entitled to recover the rental value of the cars 
during their détention, as actual damages; refusing the request of 
the défendant to instruct the jury that in no event was the plaintiff 
entitled to recover anything for, or as the value of, the use and hire 
of the cars in question, because the action was one for deceit, and 
that the allegata and probata did not correspond, and because there 
was no legally sufficient évidence upon which to base a verdict for 
the plaintiff. The jury found for the plaintiff as to the title and 
possession* and further in the eum of $640, as the amount shown by 
the évidence to be the reasonable rental value of the cars for the 
time of their détention. The défendant below sued out this writ of 
error. We hâve carefully considered the errors assigned, in the light 
of the very able briefs of counsel, but are unable to find merit in 
them. Judgment affirmed. 



COLEMAN v. UNITED STATES. 

(District Court, D. Kentucky. Jnne 1, 1897.) 

No. 5,298. 

Légat. Day's Wobk— Right of Action for Additional Hours. 

One employai as a laborer in the service of the United States, at a glven 
monthly salary, who, without objection, works at such employment more 
than eight hours each day, and who, without protest, accepta the agreed 
monthly pay, has no right of action against the government for additional 
compensation for such extra hours of labor, in the absence of an express con- 
tract therefor. 

0. G. Hulsewede and L. A. Douglass, for plaintiff. 
W. M. Smith, for the United States. 

BAKR, District Judge. In this case the plaintiff allèges that: 

"On the day of Pebruary, 1888, he was employed as a laborer on a 

dredge boat on the Louisville & Portland Canal, in the state of Kentucky, for 
the United States, at a salary of $40 per month, and continued to discharge the 
duties of such position as laborer on said dredge boat at said place and at said 
salary until the 3d day of September, 1890, when he was relieved from duty 
on said canal, and he has not done any work for the United States sinee that 
time. That, during the Mme above referred to, he discharged the duties of 
laborer on said dredge boat, and was so employed and performed the duties of 
said laborer, and that he was compelled to, and did, work and labor as such 
laborer during each and every day of said time, Sundays excepted, and was on 
duty and worked each day for ten hours, and not less. That he never had any 
spécial agreement or contact with the United States, or with any of its offlcers, 
départaient officiais, or représentatives, that he was to work or be on duty for 
ten hours per day for the same sum per month as specified above, nor did he 
ever agrée to work ten hours a day for the same amount of salary and pay as 
for eight hours a day. That, eontrary to law, he was compelled to, and did, 
work, and was on duty, each day of said time, Sundays excepted, for two hours 
longer than a légal day's work, to wit, eight hours per day, and the United 
States then and there received the beneflt and accepted his said two hours of 
labor during each day of his said time, Sundays excepted. The United States 
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then and there became indebted to the petitioner upon an implied contract for 
the value of said two hours additional work and labor during said time. That 
said additional labor so received during said tlme was and 1s of the value of 
$1,000. Said sum is still due and unpaid." 

To tbis pétition the United States hâve filed a gênerai demurrer. 
Section 3738, Eev. St., déclares: "Eight hours shall constitute a 
day's work for ail laborers, workmen and mechanics who may be em- 
ployed by or on behalf of the government of the United States;" and 
the question under this demurrer is whether or not this provision of 
the law gives the petitioner, Coleman, a right of action for the extra 
time over the eight hours per day for which he was employed. 

The suprême court, in U. S. v. Martin, in considering this statute, 
say: 

"We regard the statute chiefly as in the nature of a direction from the prin- 
cipal to his agent that eight hours is deemed to be a proper length of time for 
a day's labor, and that his contract shall be based upon that theory. It is a mat- 
ter between the principal and his agent, in which a third party has no interest." 
94 U. S. 404. 

Subséquent to this employment, to wit, by an act approved August 
1, 1892, congress declared that "the service and employment of ail 
laborers and mechanics * * * upon any of the public works of 
the United States * * * is hereby limited and restricted to eight 
hours in any one calendar day, and it shall be unlawful for any officer 
of the United States * * * or any such contractor or subcon- 
tractor whose duty it shall be to employ, direct, or control the services 
of such laborers or mechanics, to require or permit any such laborer or 
mechanic to work more than eight hours a day, except in case of ex- 
traordinary emergency," and prescribes that the person who violâtes 
this provision of the law shall be guilty of a misdemeanor, and pun- 
ished upon conviction. The provisions of this act, however, do not hâve 
any application to the case at bar, as ail contracts made prior to its 
passage are expressly excludec\ but it (the act) is material in consider- 
ing how congress construed the act of 1868 (which is now section 3738), 
and shows, we think, quite clearly that that act was never intended to 
give the laborer or workman or mechanic a right of action, or to raise 
an implied contract, if they should work more than the time. 

The fact, as alleged, that this party was paid a salary of $40 a 
month, and there being no allégation that the money was not received 
regularly, and no allégation that he protested either at the time of 
receiving the money or during the time when the work was performed, 
precludes, we think, any right of action now. The mère allégation of 
the pétition that he never made any spécial agreement or contract 
with the United States, or with any of its offlcers, that he was to work 
or to be on duty for ten hours per day for the sum specifled, nor that he 
ever agreed to work for ten hours per day for the same amount of 
salary and pay as for eight hours, is not sufficient to raise an implied 
contract, and give him a right of action for the extra two hours 
per day. Even if the construction of the statute herein indicated is 
too broad, and the petitioner is entitled to its benefit, he would hâve 
no right of action now, since the government or its agents should hâve 
had notice, by protest or objection, that the petitioner, who had 
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agreed to labor at the salary of $40 a month, claimed tliat the agree- 
ment required that he should only work eight hours a day of each 
day for the month. Gordon v. IL S. (a récent case in the court of 
claims, decided April 6, 1896) 31 Ot. 01. 254. We conclude as the 
statute did not make a contract between the United States and the 
petitioner that a day's work should be eight hours, and that the re- 
ceipt of the money, the $40 a month, as compensation for his month's 
labor, precludes any recovery now. 

The statute under considération is quite différent in its terms from 
the act of May 24, 1888, as to mail carriers. The provision of that 
act is that: 

"Hereafter eight hours shall constitute a day's work for letter carriers in 
cities and postal districts connected therewith, for which they shall receive the 
same sum as ls now paid for a greater number of hours. If any carrier is em- 
ployed a greater number of hours than eight he shall be paid for the same in 
proportion to the salary now fixed by law." 

This statute clearly gives the right of compensation to the carrier 
for the extra time, and directs its payment; and it was so decided 
in U. 8. v. Post, 148 U. S. 125, 13 Sup. Ct. 567. The act of 1868 had 
no such provision, and was not a contract between the government 
and its laborer that eight hours shall constitute a day's work. It did 
not prevent the government from making agreements, either express 
or implied, by which a day's labor could be more or less than eight 
hours a day; nor does it prescribe the amount of compensation for 
that or any other number of hours' labor. This is clearly decided in 
U. S. v. Martin, supra. We conclude, therefore, that the demurrer 
should be sustained. 



In re CHU POY. 

(District Court, N. D. Ohio, B. D. June 26, 1897.) 

Déportation of Chinbsb — Laborer — Merchant. 

A Chinaman, who is a member of a firm of Chinese merehants engaged in 
buying and seûing merchandise at a fixed place of business, and who is sent 
but by such flrm, as an employé, to take charge of another mercantile estab- 
lishment in which said flrm owns a one-half interest, is a merchant, and not 
a laborer, within the meaning of the act of November 3, 1893, and is not 
liable to déportation while thus employed. 

Samuel D. Dodge, U. S. Atty., and George R McKay, Asst. U. S. 
Atty. 
Foran & Dawley, for défendant 

HAMMOND, J. The proof in this case is entirely clear that this 
défendant is neither a skilled nor an unskilled manual laborer, as com- 
monly understood, nor does he corne within the enlarged définition of 
the second section of the amended act of November 3, 1893 (2 Supp. 
Eev. St. U. S. p. 154), "including Chinese employed in mining, fishing, 
huckstering, peddling, laundrymen, or those engaged in taking, dry- 
ing, or otherwise preserving shell or other fish for home consumption 
or exportation." The only scrap of proof in any way Connecting hirn 
with employment as a laborer is that on the day he was arrested he 
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was in attendance at the laundry of a registered Cliinaman of this 
city, called Ah. Sam. That is fully explained by the fact that he had 
the business connections hereinafter mentioned with Ah Sam, in his 
business of keeping a Chinese merchandise store in the city of Cleve- 
land, at No. 90 Prospect street. On this day, Ah Sam being absent 
or sick, this défendant was temporarily taking care of the laundry at 
that moment. The proof of his landlord, and those who know him 
hère in this city, is that he has been, since he came hère, employed in 
the store at No. 90 Prospect street. About that fact there can be 
not the least doubt ; and unless thèse Chinamen are to be treated dif- 
ferently from ordinary human beings in their helpful relations to each 
other, or in the associations of business and social life, this temporary 
help to his business associate is not to be taken as proof of the fact 
that he is a laborer, in the sensé of this statute. When arrested, he 
had no certiflcate of registration to produce to the inspector, and it is 
conceded now that he has none, and never had any. That is undoubt- 
edly a formidable circumstance against him, and would be conclusive 
under the rule of the statute that he shall affirmatively show his right 
to be in this country, if the proof showed at ail that he was a laborer 
seeking to évade the provisions of the act. But this circumstance is 
explained by the proof that at the time of the registration he claimed 
to be within the exceptions of the statute, and not subject to regis- 
tration. Perhaps, if he had been wise, or wisely advised, he would 
hâve registered, and set at rest ail question of his right to be hère. 
But if, at that time, he was within the exceptions of the statute, he 
cannot now be deported because he did not register. It seems fairly 
to be established by the proof that as a youth he was employed in 
the store of Kwong, Ohin, Chong & Co., No. 2 Mott street, New York, 
of which firm his father was a member; and that subsequently, by 
succession of contract, he came into possession of his father's inter- 
est, the father returning to China. This was the situation while he 
resided in New Work, and affords a reason for his not registering at 
that time. The proof also establishes quite satisfactorily that re- 
cently his firm in New York entered into a business connection with 
Ah Sam, of Cleveland, Ohio, the afore-mentioned registered China- 
man, who conducts at Cleveland both a laundry and a Chinese mer- 
chandise store. This arrangement was, in effect, that Ah Sam was 
to own one-half of the merchandise establishment, and the New York 
firm the other half. The young fellow who is the défendant in this 
case was sent out to Cleveland to take care of the interests of the 
New York firm, to engage in buying and selling as an employé in 
the Cleveland establishment, and he was to receive a compensa- 
sation of $30 per month, and, impliedly, his share of the profits ac- 
cruing to the firm in New York. This seems to the court to bring 
him very distinctly within the définition given by the statute of "a 
merchant engaged in buying and selling merchandise at a fixed place 
of business, which business is conducted in his name, and who, dur- 
ing the time he claims to be engaged as a merchant, does not engage 
in the performance of any manual labor except such as is necessary 
in the conduct of his business as such merchant." Act Nov. 3, 1893 
(2 Supp. Eev. St. U. S. p. 154). It is not necessary now to décide the 



828 81 FEDERAL REPORTER. 

point, but it is not an unreasonable interprétation of this statute 
that a Chinaman who is engaged only as a clerk in an established 
mercantile business, and in no other manual labor than tbat which 
is necessary to conduct the business of buying and selling merchan- 
dise at a flxed place of business, is in every proper sensé "a mer- 
chant," and not a laborer, and would be conducting such branch of 
the business of merchandising as is done by the clerks of a mer- 
cantile establishment ; and, if he were honestly using his own name 
in making employments and engagements and in the buying and sell- 
ing, he would be "conducting the business in his own name," in the 
sensé of this statute. It may be that it was not the intention of 
congress to limit this exception of "merchants" to the owners of the 
merchandise which is bought and sold, but also that it comprehends 
those engaged in and about the business of buying and selling as 
assistants to the owner, where it is ail done openly and honestly, and 
without any purpose to évade the statute. 

Clearly, the purpose of the statute is to protect American against 
cheap Chinese labor; and it has no intention, apparently, of protect- 
ing American merchants, or American merchants' assistants, against 
cheap Chinese merchants and merchants' assistants. And while the 
statute, as to a laborer, is very strong and imperative in demand- 
ing that he shall be deported if he has not registered, or if he has 
come into the country in hostility to the statute, or évasion of it, 
when we get beyond that class of Chinese, and find a man who is 
clearly not a laborer, and not within the reason and prohibitions of 
the statute, but is engaged in mercantile life, we are authorized to 
be more libéral in the interprétation of the statute in favor of the 
défendant. The statute is harsh enough as to outlawed laborers in 
its deprivation of the right of trial by jury, the reversai by statutory 
command of the ordinary laws of évidence, and those familiar pro- 
visions for the protection of ail persons against whom penalties are 
decreed, such as the presumption of innocence, the reasonable doubt, 
and the like, and the statutory rule for the conclusiveness of the want 
of the certiflcate, and ail that; but it is not within the purview of the 
statute, nor within the objects to be accomplished, to apply the harsh- 
est interprétation of définition as against those who are actually en- 
gaged in mercantile life while hère, because, as before remarked, it 
has not been deemed necessary to protect oiir merchants against 
Chinese merchants, nor our merchants' clerks against Chinese mer- 
chants' clerks, for the reason, probably, that the Chinese could not 
procure and would not give employment to our own people as clerks 
in their stores, and it would be depriving them of the privilèges of the 
statute to carrv on mercantile business in this country to deprive 
them of the right to employ Chinamen in the ordinary vocations that 
are necessary to conduct a mercantile business. But, on the proof 
we hâve hère, this défendant answers every élément of the statutory 
définition of "a merchant" which we hâve already quoted, and there 
can be no doubt as to any of thèse statutory éléments except that of 
"conducting the business in his own name." He certainly was con- 
ducting the business of a merchant's clerk in his own name, but it is 
argued that because he had in his own name no partnership with Ah 
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Sam, and because his own name did not appear in the firm style in the 
New York concern, he was not conducting the business in his 
own name. But this is merely sticking in the bark of the words that 
are used. It appears by the proof that this New York flrm is com- 
posed of a numerous list of what they call, in their testimony, "part- 
ners," and in the list of this New York flrm, produced by the govern- 
ment Chinese inspector, who cornes from New York as a witness on 
behalf of the goTernment, there are some 30 or more names of thèse 
partners, from which it is said the name of this young man is absent. 
It shows that that flrm, at least, has too many names to go upon the 
signs and letter heads, and it would be impracticable for each man's 
name to thus appear; and I should say that, like ail merchants, it is 
open to the Chinese to conduct their mercantile enterprises by corpo- 
rations and partnership firms, under the désignation of the word 
"company," and that every man who honestly and fairly had an inter- 
est as a member of the corporation or the flrm would be, in the lan- 
guage of the statute, "conducting the business in his own name." 
This young man produces a book, and other évidence, from which it 
appears that he became the successor to his father's interest, and was, 
at the time of his arrest, one of the members of the flrm in New York, 
and w T as the member of the firm sent out to Cleveland to watch its 
interests in the business arrangement with Ah Sam. This makes 
him a merchant doing business in his own name, in any fair and rea- 
sonable sensé of the statute. Now, ail this may be fabricated testi- 
mony, and it may be a trick to protect this man ; but it does not appear 
to be so by any proof hère that is at ail worthy of judicial considéra- 
tion. The testimony of the New York inspector, admitted by consent, 
is the purest and most suspicious of hearsay évidence, not worthy of 
the least attention, much less belief, coming from any witness; and 
certainly not when coming from one who is an overzealous prosecutor, 
bent on sustaining his own prejudiced opinion that the other witnesses 
are lying. Apart from ail the testimony of the Chinese witnesses, 
the white men who testify show facts and circumstanees which imply 
that he was in fact engaged in mercantile business. He has been 
doing that kind of business ever since he came to Cleveland, and noth- 
ing else, so far as it appears from this proof, except on the one day 
when he was caught watching his co-partner's laundry, as already 
stated. There is every indication in ail the proof of the citizens of 
Cleveland who hâve known and seen him that he has been in good 
faith engaged in the business which he says he has been engaged in. 
There are also corroborating facts by the white testimony at New 
York. The fact that he was there as a boy with his father, and has 
grown up, so to speak, in the New York store, to the knowledge of the. 
white witness who was the drayman or truckman for the Chinese flrm, 
is a strong corroborating fact of the claim that he has been engaged 
in mercantile life. The story which he and his Chinese witnesses tell 
about his mercantile employments is wholly consistent with what we 
know about him from the white witnesses. Under such circumstan- 
ces as thèse, it is my judgment that he should not be deported, and 
the application is refused. 
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UNITED STATES T. BELE. 
(Circuit Court, W. D. Tennessee, W. D. June 10, 1897.) 

i. Constitutional Law— Self-Incbiminatino Testimont -— Comfdlsory Af 
tendance— Pension Examiners. 

In determining whether false testimony, given before a spécial pension 
examiner, and on which a charge of perjury is based, was extracted from 
the accused in violation of his constitutional right to remain silent in regard 
to matters incriminating himself, the fact that he appeared and submitted 
to examlnation without service of subpœna Is not conclusive. If, being an 
ignorant man, he appeared reluctantly, upon the importunity and at the 
direction of the examiner, who had the power to coropel his attendance, he 
■wia be regarded as having appeared upon compulsion, as mach as lf ne 
had corne in obédience to a subpœna. 

2. Same — Waiver op BraHT of Silence. 

If one, fully cognizant of his constitutional right to remain silent In respect 
to matters tending to incriminate himself, abandons it, whether under com- 
pulsion or otherwise, and essaya to speak under oath, he must speak the 
truth, and may be prosecnted for perjury if he does not; but, before thia 
prlnciple can be Invoked, lt must appear that the witness' abandonment ot 
his rights was knowingly and understandingly made, and that no undue 
advantage has been taken of an ignorant witness in the course of an lnqulsi- 
torlal examlnation. 

3. Bame — Protection of Witness. 

No statute, rule, régulation, or act of administration can be constitutional 
which does not in some way protect the right of the citizen under the flfth 
amendment to be silent In respect to matters tending to incriminate himself, 
if he chooses to be silent. Whether any given citizen has exercised his 
privilège of walving this right, and essayed to speak voluntarily, subject to 
the pains and penalties of perjury, dépends upon the circumstances of each 
particular case. 

4. Same — Exemption of Witness— Prosecution for Perjury. 

To secure the full constitutional lmmunity, so as to allow any Inqulsitorial, 
aelf-Incrlmlnating examlnation to take place, the witness must not only be 
exempted absolutely from ail prosecatlon for offenses aliunde the testimony 
he is then giving, but that testimony cannot be made the basis of a prosecu- 
tion against him. 

5. Same— Rev. St. § 860. 

Quœre: Whether an investigation by a spécial pension examiner, under 
Rev. St. S 4744, as amended by the act of July 28, 1882, is a "judiclal pro- 
ceeding," within the meanlng of Rev. St. § 860, which provides that évi- 
dence obtained from a party or witness shall not be used against him in 
any criminal proceeding, etc. 

8. Same. 

The immunlty offered by Rev. St. § 860, from the use of self-incrimlnating 
testimony against the person giving it, is not as broad as the constitutional 
protection afforded by the flfth amendment, and therefore the witness Is 
not compelled to answer. Counselman v. Hitchcock, 12 Sup. Ct 195, 142 
V. S. 547, followed. 

7. Same — Pbosecdtion for Perjury. 

Quœre: Whether the provlso in Rev. St § 860, declaxing that the lm- 
munity thereby afforded shall not exempt the witness from prosecutlon for 
perjury committed in giving testimony thereunder, is not inconsistent with 
the constitutional guaranty. 

8. Same — Examinations before Spécial Pension Examinées. 

The examinations conducted before spécial pension examiners, under Rev. 
St. § 4744, as amended by the act of July 25, 1882, are almost purely io- 
quisltorial, and no sufflcient safeguards are thrown around the witness in 
respect to the extortion of self-incriminating testimony. 
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9, Same— Ignorant Witness— Warning of His Rights. 

Unless a witness, manifestly ignorant of his eonstitutional rlght to remalu 
silent in respect to self-incriminating testimony, is informée! of that right by 
a spécial pension examiner, before whom he is subjected to an inquisitorial 
examination, so that he may protect himself, or consult counsel if he desires, 
the examinatlon cannot be used In évidence against him, even on an indict 
ment for false swearing In the progress of the examinatlon Itself. 

The défendant stands indicted for perjury, as deflned by Rev. St. 
U. S. § 5392, upon an examination before Pension Examiner W. M. 
Ragsdale, had on the 14th day of November, 1895, at his office, in 
the city of Memphis. 

On the trial the défendant excepted to the introduction of the written exam- 
ination, as taken down by the examiner, upon the ground, among others, that 
the said examination was a violation of his privilège to remain silent upon the 
matters inquired about, as secured by the fifth amendment to the constitution 
of the United States, which objection was reserved by the court, and, subject 
to the exceptions, the document was read to the jury. The défendant also asked 
the court, among others, to give the following instruction to the jury: "(3) If, 
from the évidence, the jury flnd that the défendant appeared before the pension 
examiner under such circumstances as would Induce a man of ordinary in- 
formation to believe that he was compelled to appear and answer Interroga- 
tories touching his conduct with référence to the postdatlng of a pension voucher, 
and of the exécution of a pension voucher certified by him; and if, from the 
évidence, you believe that he did not understand that he could not lawfully be 
compelled to answer lnterrogatories so propounded by the pension examiner, 
and that the pension examiner did not warn him of his rights in the premises; 
and lf he did appear and answer questions under such circumstances,— the 
court charges you that thls would, In law, be compelling the défendant to give 
évidence against himself. And, if you believe from the évidence that the fore- 
going propositions hâve been established, you should acquit." He also asked 
the court generally to direct a verdict upon ail the proof in the case. 

The examination of the défendant and other persons subjected to examina- 
tion was undertaken under authority of the following letters: 

"(1) Department of the Interlor, Bureau of Pensions. 

"Washington, D. 0., Aug. 12, 1895. 
"Mr. W. M. Ragsdale, Spécial Examiner, Memphis, Tenn.— Sir: Herewith 
flnd papers in claim for pension certifleate No. 372,580, Hattie, widow of Sam- 
uel Woods, Company K, 57 U. S. C. T., for compliance with instructions con- 
tained in the accompanying letter from the chief of the law division, dated Au- 
gust lOth, 1895. In making your report, let letters herewith appear as ex- 
hibits. 

"Very respectfully, Wm. Lochren, Commissioner." 

"(2) Department of the Interior, Bureau of Pensions, Law Division. 

"Washington, D. C, Aug. 10, 1895. 
"Chief of Spécial Examination Division— Sir: Transmitted with this letter 
you will flnd papers in the case of Hattie, widow of Samuel Woods, Company 
K, U. S. C. Vol. Inf., certifleate No. 372,580, together with a report from Spé- 
cial Examiner V. M. Johnson, containlng some testimony tending to show that 
Mr. A. W. Dorsey, of Memphis, Tenn., has been guilty of Illégal and fraudu- 
lent conduct in connection with a certain check and voucher belonging to this 
pensioner. Accompanying the papers is one paid and caneeled check, and two 
original vouchers, the exécution, indorsing, and cashing of which should be the 
subject of a scrutinizing investigation on the part of a spécial examiner, prefera- 
bly Mr. Johnson. Should criminal conduct be developed, ail the évidence should 
be considered by the United States attorney who is now investigating Mr. 
Dorsey's conduct relative to pension claim s. This letter should appear as an 
exhibit in any report which the examiner may make. 

"Very respectfully, Frank E. Anderson, Chief of Law Division." 
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At the date of thèse Instructions, two indlctments found May 31, 1895, for 
alleged pension frauds, were pending against Dorsey. Thèse, however, were 
not connected wlth this pension of Hattie Woods. The first of thèse indict- 
ments contained flve counts, charglng Dorsey wlth the forgery of indorsements 
upon flve several pension checks, belonging to flve différent pensioners. As to 
some of the counts a nolle prosequl was entered, and, upon a trial subsequently 
had, ne was acquitted upon the others. The other indictment against him was 
for the forgery, outright, of the name of another pensioner to an affidavit as 
to hls identity, upon which he was subsequently tried and acquitted. Thèse 
are probabiy the frauds referred to in the letter of the pension bureau to Ex- 
aminer Ragsdale, directlng the investigation during which the examination of 
the défendant in this case was had. After the examination of the défendant 
In this case, and other persons shown to hâve been connected wlth Dorsey in 
his frauds upon the pension law, and probabiy as a resuit of thèse examina- 
tions, on the 23d of November, 1895, another indictment was found against 
Dorsey, charging him in four différent counts with the forgery of the indorse- 
ment of stlll another pensioner, upon as many of his pension checks, upon which 
a nolle prosequl was subsequently entered. And on the 29th day of November, 

1895, as the resuit of thèse examlnations, and particularly that of the défend- 
ant Involved hère in this proceeding, still another indictment was found against 
Dorsey and this défendant, Bell, jointly. In the first count they were charged 
with postdatlng a pension voucher of one Hattie Woods, of date August 4, 

1894, by which her identity was established, and the fact that she was still a 
widow. By the second count of the indictment, this défendant alone was in- 
dicted for havlng made, as a notary public, a false certificate of the jurât to 
this same voucher of August 4, 1894. They were put upon their trial, which 
resulted In the conviction of Dorsey, and the imposition of a fine by the judge 
then presiding, but the défendant Bell was acquitted upon both counts of the 
indictment, which trial was in December, 1895. On the 2Sd of November, 1896, 
another indictment was found against Dorsey, the first count of which charged 
him with the offense of wlthholding considérable sums of pension moneys be- 
longing to one Brown, heretofore mentioned, the second count of which charged 
him with the offense of wlthholding considérable sums of pension money be- 
longing to another pensioner, Coleman, alias Driver, being one of the same 
pensioners also mentioned in the other indictments. Upon that indictment 
Dorsey had just been tried, and convicted upon the first count, but acquitted 
upon the second, and is now awaiting sentence. On the 26th of November, 

1896, an indictment was found against the défendant, Bell, charging him with 
perjury in his examination before Gommissioner Ragsdale, upon which he is 
now on trial, belng the same indictment we are now considering. 

It will be observed from this récital that, at the time Ragsdale was directed 
to undertake this investigation against Dorsey, there were indictments then 
pending, but not connected with the pensioner Hattie Woods; and at the time 
of the examination of this défendant by Ragsdale, on the 14th of November, 

1895, there was no indictment pending either against the défendant or Dorsey 
about any matter relating to their opérations wlth regard to the pension papers 
of Hattie Woods; but it is évident that the previously enlarged investigation 
against Dorsey and others connected with him had developed the manipula- 
tions which had taken place in respect of this Hattie Woods pension, and there- 
fore Examiner Ragsdale was directed to lnvestigate it. No mention is made 
in his letters of instruction of the défendant, Bell, but only Dorsey, whose name 
appears as a witness upon the certificate and voucher of the 4th of August, 
1894, involved in this case. The examiner was not specifically instrucled to 
investigate the connection of the défendant Bell wlth that voucher, or the Hat- 
tie Woods pension papers, but only that, as there was testimony tending to 
show that Dorsey had been guilty of illégal and fraudulent conduct in connec- 
tion with a certain check and voucher of the pensioner Hattie Woods, he was 
told that "the exécution, lndorsing, and casliing of this check and voucher 
should be the subject of a scrutinizing investigation on the part of a spécial 
examiner," etc., and this was his authority for undertaking the examination of 
Bell, involved in this indictment for perjury. 

The proof hère develops the fact that the défendant Bell, who ls a negro, was 
for many years a porter about the mercantile houses of this city, and after- 
wards a Pullman-car porter. By the easy-going methods customary with us, 
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he obtalned a license to practice law, and, by like methods, was appolnted a 
notary public. Thus armed and equlpped, he took an office or desk room with 
the Dorsey above mentioned, who is also a negro with license to practice law. 
Dorsey was engaged in the business of a pension agent, or, as he styled him- 
self, the "subagent" of certain pension practltioners of Washington City. His 
business was to help his negro clients who were pensioners or clalmants for 
pensions In and about their pension business, the favorite part of it to him be- 
ing the handllng of their pension money, and the safe-keeping of it for them; 
but lt may be assumed, for the purposes of thls case, that he kept large parts 
of it for himself. Thls office association wlth the défendant was evidently use- 
ful to him if it had no criminal conspiracy to commit frauds upon the pension 
funds. The défendant testified in thls case that on pension days, when Touch- 
ers were to be slgned, the office was crowded, and lt was customary to slgn 
euch papers as Dorsey and those aiding and helping him would présent to him 
in his capacity as notary public, and wlthout very much scrutiny on his part 
as to the détails of the business; and it can hardly be doubted but that such 
ls the fact, and perhaps thls want of scrutiny was a part of the scheme to per- 
petrate thèse frauds. On the 4th day of August, 1894, the pension voucher 
of Hattle Woods, of that date, was executed before the défendant as a notary 
public. She slgned with her mark, and this Dorsey and one Allen and another 
negro were her attesting witnesses. By the printed dépositions, they swore 
that they were acquainted with Hattie Woods, and that she was the identical 
person represented, and she had never remarrled since the death of her hus- 
band, and that, if she had, they would hâve known it, and that she was wlth- 
out means of support except her labor, and that her minor children were still 
llvlng, and had not been abandoned. It appears by the same printed form that 
Hattie Woods herself, on the 4th of August, swore before the défendant, as a 
notary publie, that she was the identical person named in the pension certif- 
lcate of the 24th of Aprll, 1893; that she was the widow of the deceased soldier 
Hattie Woods; that she had never remarrled since his death; that she had no 
other support except her labor; that she had two children dépendent upon her, 
that had not been abandoned; and named her résidence. The défendant at- 
tached on the printed form his signature and seal as a notary public to the 
Jurât to the foregoing affidavit and dépositions of the two witnesses. The 
jurât also was a certificate that the pensioner had exhiblted to the défendant, 
as a notary public, her pension certificate as described, and had signed in his 
présence duplïcate receipts for the sum of $36, payable by check of the pension 
agent, of date August 11, 1894, which duplicate receipts were also signed with 
her mark, and witnessed by the same two witnesses above mentioned. The 
defendant's jurât ls in the following words, to wit: 

"(The Pension Certificate Must be Exhibited to the Magistrate when thls 
Voucher ls Executed.) 
"State of Tennessee, County of Shelby — ss: Personally appeared before me, 
thls 4th day of August, 1894, the above witnesses, A. W. Dorsey, of Shelby 
county, Tennessee, and Daniel Allen, of Shelby county, Tennessee, whom I be- 
lieve to be crédible persons, and the pensioner, above named, and made oath 
in due form of law to the truth of the foregoing statements snbscribed by them; 
and I certify that the aforesaid pensioner has this day exhibited to me her 
pension certificate, above described, and signed the following duplicate receipts 
in my présence. 

"[Magistrate's signature] E. R. Bell, 

"[Officiai character] Notary Public. 

"[E. E. Befl, Notary Public, Shelby County, Tenn.]" 

On the 4th of August, 1894, when this certificate was made and notarial seal 
affixed, the pensioner Hattie Woods was in fact in Missouri, a servant in a 
Memphis family, having a temporary home at that place. This was so conclu- 
slvely proved, and it is not denied, and the defendant's counsel. before the 
jury, admits it to be a fact. But it is in proof that she received the blank form 
of the voucher before she left Memphis, in June, 1894, to go to Missouri. The 
form of the voucher itself has a printed warning and instruction that "the 
voucher may be executed on or after 4 August, 1894, but not before." Be- 
fore she left the clty, she carried the voucher to Dorsey, and left it with him, 
81 F— 53 
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with instruction? to collect the money, and pay it to a créditer of hers In thia 
city, whom she named. When the 4th of August, 1894, arrlved, the voueher 
was executed in Dorsey's office, attested by the witnesses as aforesaid, and 
cërtifled by the défendant, precisely as if the pensioner were then présent be- 
fore them, as the law required she should be, with her pension certiflcate. By 
the way, it may be further said that she also left her pension certiflcate with 
Dorsey along with the voueher. Duplicate receipts were executed in her ab- 
sence in the same way, and the money was collected, and it is not denied, but 
admitted, that Dorsey paid it to the penstoner's creditor, according to her in- 
structions. Her signature was made by mark, which, of course, she never her- 
self made, although it was certified and witnessed as such. 

Upon this state of facts, as already stated, the défendant and Dorsey were 
acquitted upon the indictment for postdating the voueher, and the défendant 
of maklng a false certiflcate, probably because, no harm being done to any- 
body so far as the direct loss of money was concerned, It was not considered 
that the intent to defraud the United States was sufficiently proved. Whatever 
the reason may hâve been, they were acquitted in December, 1895. Neverthe- 
less, a year afterwards, in November, 1896, the grand jury found this indict- 
ment for perjury against the défendant, in his examination before Ragsdale. 
That examination took place on the 14th of November, 1895. The testimony 
about the cireumstances attendlng it are somewhat conflieting. The examiner 
himself testifies that he personally notified the défendant that he wished him 
to appear before him for examination, to which the défendant assented; but, 
not appearing, the examiner again went to his office, and told him that he 
must appear, and be esamlned, which the défendant again promised to do. 
Posslbly there was more than one visit to the defendant's office, asking him to 
appear. No subpœna was ever issued or applied for. The deputy marshal tes- 
tifies that he was told by the examiner that the défendant was wanted for ex- 
amination, and requested to notify him, and that, meeting him on the street, 
he told Bell that Eagsdale wanted to see him for examination. There 1s a mls- 
recollection on the part of the deputy marshal, and some confusion as to the 
date of this occurrence. The marshal had a capias for Bell Issued the next day 
after the examination, and executed about the same time. He does not remem- 
ber whether he had that capias at the time he met Bell or not, but is inclined 
to think he had. At ail events, Bell did appear on the 14th of November, 1895. 
and was examined by Ragsdale. The défendant himself testifies that he did 
not wish to go before Ragsdale for examination, although he had promised to 
do so ; that Ragsdale had told him several Urnes he must corne, and that, if he 
did not, he would take steps to compel him to corne; that he came to his office 
several times afterwards, and elther told him or left word for him to corne; and, 
meeting the deputy marshal on the street upon the mornlng of the examina- 
tion, the marshal told him he had a subpœna for him to appear before Rags- 
dale, as he understood it, and he went to his office supposing that he had been 
subpoenaed to do so. It is quite clear that the marshal did not get his capias un- 
til after the examination, and it is somewhat difficult to détermine whether the 
défendant has confused the statement of the marshal that he had a capias for 
him with the statement that he had a subpœna to appear before Ragsdale. The 
défendant insists that the notification made by the marshal was on the day 
of the examination, and that the notification by the capias came afterwards. 
The marshal not being quite clear about it, it remains uncertain. 

When Bell did appear before the examiner, according to the testimony of the 
latter, he was interrogated with questions which do not appear in the written 
document, to which questions Bell gave his answers, and they were reduced In 
narrative form to writing by the examiner, as follows: 

"My âge is 51. Am a notary public and lawyer. Post office, 13 Gholson 
street. I hâve been well and personally acquainted with this pensioner, Hattie 
Woods, for a number of years, and hâve executed several vouchers for her. 
The vouchers herewith shown me, purporting exécution August 4, 1894, and 
November 5, 1894, bear my g'emiine signatures and jurats, and she was person- 
ally présent, and properly identifled and sworn, on each occasion. I remember 
the exécution of thèse vouchers better than those of others whom I did not 
personally know. Yes, sir; I personally know A. W. Dorsey, Daniel Allen, 
William H. Mills, and T. W. Bradford; and they were properly sworn to said 
vouchers as to the continued widowhood of the pensioner Hattie Woods, and 
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said vouchers were executed on the date that they bear, to wlt, August 4, 
1894, and November 5, 1894. No, sir; there is no possibility of my being mis- 
taken about this. I knew ail the parties personally, and it was an invariable 
rule that the pensioner or claimant and witnesses rnust always be présent when 
I executed a voucher. I hâve heard this read, and it is correct. 

"[Signed] B. R. Bell. [And sworn to.]" 

Two vouchers are named In this examlnation, but only one has been intro- 
duced in évidence, and is involved in the inquiry relating to the occurrences of 
August 4, 1894. The examiner testifies that, in the taking of this examination, 
no compulsion was used; that ne had no scheme or intention of entrapping 
Bell into false swearing, for the purposes of this prosecution; that he was en- 
gagea about bis business of carrying out his instructions to learn from ail the 
parties to the voucher and the checks, by sworn examinations, ail that they 
knew about them, for the purpose of making his report to the bureau at Wash- 
ington; that he asked such questions as would develop the facts he wanted to 
know; and that, while he did not undertake to reproduce the précise language 
or words of the défendant, he put them down in substance as they appear. 
He issued no subpœna, and made no threats of issuing one, and he used no 
language or tone of command or authority to induce or force Bell to submit to 
the examination. Bell always expressed a willingness to be examined, and 
made no objection to it. He did not, however, notify Bell that he had the 
right to remain silent, and refuse to answer any of thèse questions. That mat- 
ter was not suggested by either himself or Bell, and nothing was said about it. 
The défendant, as a witness in his own behalf, testifies that, when he came to 
the office under what he supposed was a subpœna by the marshal, he started 
to leave the office with the intention of consulting a lawyer, but the examiner 
told him that he must remain, and that he could not leave again until the 
examination was had. Supposing that he was under compulsion to stay as a 
witness, the défendant remained, and reluctantly testifled. He says that he did 
not then know of any right that he had to remain silent He did not know 
anything about his constitutional rights, and, if it had occurred to him, he 
would hâve asserted them. He had an ldea that he ought to consult a lawyer, 
but understood that he was not allowed to go away for that purpose. He does 
not say that he told Ragsdale that he wanted to consult a lawyer, and was 
refused, but only that he had in his own mind a désire to that end, which was 
not carried out, because of the arbitrary and commanding authority of the 
examiner. He supposed that the examiner had ail the officiai authority to 
detain him, and compel him to submit to an examination, and in that belief 
he ylelded to his importunities. He further says that Eagsdale did not use his 
language, nor put down ail or just what he did say, but that he put it in a 
form to suit himself. He says that he did not say to Kagsdale that he remem- 
bered the fact that Hattle Woods was présent at the time he certified she was, 
but told him precisely the facts that he has detailed hère in his testimony now 
as to the occurrences of the 4th of August, 1894, in Dorsey's office; that he 
told Kagsdale there was a large crowd présent, signing papers on that day; and 
that Dorsey came in, and laid the pension certiflcate and the vouchers before 
him, with the marks already made, and the signatures already written, and he 
assumed, without looking around to see, that she was présent, and so certified 
and swore the witnesses to the déposition. He further says he told Eagsdale 
that it was customary to satisfy himself that the witness was présent; that he 
belleved on this occasion she was présent, because of that custom. He did not 
vell him what appears in the examination, that he knew her so well personally 
and exceptionally that he had a positive recollection that she was présent from 
his exceptional acquaintance with her, and that that appears in the examina- 
tion without his having said it. He says he signed it without scrutinizing it 
to see that ail he had said or just what he had said went down, supposing the 
examiner had a right to put down so much of it as he wanted; that he did not 
know the efîect of that which was done, and did not understand the purport 
and meaning of the document. Since thèse investigations took place, the de- 
fendant testifies that he has abandoned the practice of the law, and gone back 
to *.he business of porter on a Pullman car. He states that he found that he 
ûld not hâve sufficient knowledge to practice law; that he did not understand 
pleading and practice, and found himself at a disadvantage, so that he always 
tad to apply to other lawyers to show him how; and, while he had plenty of 
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clients, he felt Incompétent to attend to the business, and concluded to qult lt 
He says that lie did not, through bis knowledge of the law or otherwise, know 
anything about his right to be silent, nor how to claim the right at the time of 
this examlnation. 

The défendant appears to be a negro above the average Intelligence of the men 
of his race. He uses good language, and answers questions intelligently and 
comprehensively, but he does not appear to be very quick or alert in his mental 
opérations. He does not hâve the appearance or demeanor of a self-assertive 
and aggressive man, and is not a person who would be likely to protect him- 
self by assertiveness and aggressiveness without being sustained by the advice 
of others. The défendant proved a good oharacter, his former employers stat- 
ing that he was an efficient and faithful porter, truthful and honest, and that 
they would believe him on oath. The indictment predicates perjury of the 
statement that the pensioner Hattle Woods appeared before the défendant on 
the 4th day of August, 1894, and that she made oath in due form of law to the 
truth of the statement contained in her affidavit, whereas in fact she did not 
personally appear before him, and did not make oath to the statements made 
in her affidavit. The plea of the défendant is, "Not guilty." 

0. B. Simonton, Dist. Atty., and Thos. M. Scrugga, Asst. Dist 
Atty., for the United States. 
Oassells & Oassells, for défendant 

HAMMONÏ), J. (after stating the foregoing facts). In support of 
the direction which has just been given for the acquittai of the de- 
fendant, the court feels that it is incumbent upon it to express the 
considérations which hâve led it to that conclusion, being fully im- 
pressed with the importance of the rulings that are now made in 
relation to the administration of the pension bureau for the protec- 
tion against peculation of the vast sums annually appropriated for 
pensions. 

The conclusion has been reached that the objection is well taken 
to the document containing the resuit of the examination of the 
défendant had before the examiner of the pension bureau, and that it 
lawfully cannot be used in évidence against him upon this prosecu- 
tion for perjury in the making of the oath by which that examina- 
tion was verified by him; wherefore the exception taken by the dé- 
fendant, and reserved by the court, is now sustained, and the docu- 
ment is excluded from the considération of the jury. The necessary 
resuit is the acquittai of the défendant. 

Possibly, the court would also, under other conditions, submit the 
question of the defendant's compulsion to the jury in the terms of the 
spécial instruction asked by the défendant in that behalf, and fully 
set forth in the foregoing statement of facts accompanying this opin- 
ion; but it is unnecessary to submit that question to the jury, for the 
reason that the court is of the opinion that the compulsion is thor- 
oughly established by the testimony of the examiner himself, and 
without référence to the conflicting testimony as to the circumstan- 
ces attending the appearance of the défendant before him for that 
examination. 

In Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 524, it was distinctly 
held that it is sufflcient compulsion to bring a case within the prohi- 
bition of the fifth amendment to the constitution of the United States 
that a rule of évidence prescribed by statute would operate disad- 
vantageously to him in the event the citizen refused to obey an un- 
lawful order to produce évidence against himself, it being held that 
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it is équivalent to the coînpulsory production of papers to make the 
nonproductjon of them a confession of the allégations which it is 
pretended they will prove; and in the concurring opinion Mr. Justice 
Miller says: 

"Though the penalty for the witness' failure to appear in court with the crimi- 
nating papers Is not fine and imprisonment, St is one which may be more severe, 
namely, to hâve charges against him of a criminal nature taken for confessed, 
and made the foundation of a judgment of the court. That this is within the 
protection which the constitution intended against compelling a person to be 
a witness against himself is, I think, quite clear." 

And he placed the décision in that case upon the ground that it 
was a violation of the fifth amendment to the constitution of the 
United States, that no person shall be compelled in any criminal case 
to be a witness against himself, and that it was not a case of the 
unlawful seizure and search of private papers, in violation of the 
fourth amendment. The chief justice agreed in this view, while the 
other members of the court thought it was a violation of both of 
thèse amendments. Whatever may be thought of this différence 
of opinion, the case establishes beyond doubt that the compulsion 
prohibited by the fifth amendment is not alone physical or mental 
duress, such as cornes from unlawful commands and authoritative 
orders by those engaged in extorting testimony, but comprehends 
also that lesser degree of compulsion which subjects the citizen to 
some important disadvantage by the use of means to procure the 
évidence which it is desired should be extracted from him. 

Hère the compulsion résides in the state of mind which existed in 
the défendant at the time he was subjected to the inquisitorial ex- 
amination that took place. It is true that he was technically not 
under the compulsion of a subpœna, for none had been issued; and 
if we take alone the examiner's testimony, and leave out of view ail 
that the défendant says, the most that can be affirmed in that re- 
gard is that the défendant waived the issuance of a subpœna, and 
came at the solicitation and upon the importunity of the examiner; 
and he occupies precisely the same attitude as he would hâve occu- 
pied if a subpœna had been issued and served upon him. The fact 
that he did not by his conduct insist upon the issuance of a subpœna, 
and that he did not force measures to the extent of requiring the 
examiner to resort to the powers which he had of compelling him to 
appear for examination, does not make his examination any the less 
compulsory, if it shall appear that it was not entirely voluntary. 
He was directed and importuned by the examiner to corne, and, 
that officiai having the power to compel him to corne, if he should 
be récalcitrant about it, his coming in compliance with the demand 
that was made upon him may be taken to be tantamount to a sub- 
pœna. 

Mr. Justice Bradley said in that great opinion from which we hâve 
just quoted that : 

"It Is the duty of the courts to be watchful for the constitutional rights of the 
citizen, and against any stealthy encioachments thereon. Their motto should 
be, 'Obsta prlnciplls.' We hâve no doubt that the législative body is actuated by 
the same motives, but the vast accumulation of public business brought before 
it sometimes prevents it, on a first présentation, from noticing objections which 
become developed by time and the practical opération of the objectionable law." 
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It would be a stealthy encroachment upon the rights of this citi- 
zen, closely viewing the relative situation between him and the pen- 
sion examiner, to hold that he voluntarily appeared on this occa- 
sion for examination. He was a negro, accustomed to obédience 
to white men, and particularly obédience to those having or assum- 
ing authority over him to command ; and I hâve no doubt, upon the 
examiner's own statement, that this citizen was before him upon 
compulsion. This being so, it is unnecessary to submit the ques- 
tion to the jury whether the défendant voluntarily submitted him- 
self to this examination, as asked for in the spécial instruction. 

Neither is it necessary to submit to the jury the other question 
of fact submitted by that instruction, relating to the defendant's 
state of mind in regard to his knowledge of his rights in the premises 
to stand mute, and refuse to be examined upon any subject involv- 
ing his own incrimination. 

The district attorney has pressed with great earnestness upon the 
court and jury the fact that this défendant is not a common, ig- 
norant negro, but that he was above the average intelligence of his 
race, so far that he was ambitiously inclined, a lawyer and a notary 
public, and presumably as well acquainted with his civil and con- 
stitutional rights in this behalf as other lawyers and notariés pub- 
lic might be presumed to be. But having again in view what Mr. 
Justice Bradley has said, and what ail English-speaking judges hâve 
said from almost time immémorial of the duty of the courts to see 
that the citizen is protected against stealthy encroachments upon 
his immunity from the exercise of an unconstitutional power, the 
fact cannot be overlooked, after ail, that this negro lawyer and 
notary public was only a negro porter, having no fair claims to be 
considered an educated and well-advised lawyer, capable of taking 
care of himself. He was not. Probably he never heard of this con- 
stitutional provision, and his long-established right to stand silent, 
and refuse to answer, when his answers might not only involve 
him in criminal prosecution, but submit him to the pains and pen- 
alties of yielding to the human temptation to sustain his wrongdoing 
by false swearing, or lose his office by removal at the hands of the 
state authorities, or his license as a lawyer at the hands of some 
court, or to be in many ways subjected to material losses and penal- 
ties by reason of his false officiai certiflcate. He was just in the 
situation where a man should and would, if properly advised, keep 
his mouth shut, and defy those who would compel him to speak 
concerning his conduct in the matter which had been challenged. 
Now, it is conceded that this examiner did not warn him of his 
right to be silent, as it is the duty of ail officers to do when about 
to examine one who may be incriminated by his testimony. It may 
be conceded that there is no imperative obligation on the judge or 
other magi strate or officer who commences the examination of one 
who is involved by danger of criminal pursuit to warn the citizen 
of that danger, in the sensé that, if he neglects or refuses to do so, 
the citizen can complain against the magistrate; and it may be con- 
ceded that it is a personal privilège to stand silent, that may be 
waived, and, further, that it is the duty of the citizen himself to 
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claim his privilège whenever it is in danger. But tins is ail beside 
the question. It is the common practice and the recognized course 
of procédure that the judge or magistrate or other officiai does warn 
the proposed witness of his danger and his privilège to avoid it by 
silence, and it was not done in tins case. That is one of the facts. 
If it further appear that the given witness was especially ignorant of 
his privilège, by reason of his conditions, the duty to warn is in- 
creased; and, where it has not been done, the claim of the citizen 
for protection against encroachment by judicial counteraction, when 
confronted with his oath in any way, is enlarged. 

Look at the situation hère for one moment. An ignorant negro 
man, brought bef ore an officiai for whom naturally he must hâve great 
regard in respect of his authority, is taken into the office of the officiai, 
which, while it is a public office, is not an open court, but more like a 
private corner; and, separate and apart from ail the world, with only 
those two, he is subjected to a close, presumably artful, and necessa- 
rily an inquisitorial, examination, intended to develop whatever crim- 
inality may hâve existed in the transaction with which the witness 
has been concerned, whether it relates to him or other persons; and 
tbis without any attendance of counsel, without any previous consul- 
tation with counsel, and without any warning by the officiai of his 
right to be silent — absolutely silent — so far as every question that 
was put to this witness was concerned, as we may infer from the na- 
ture and character of the document itself, and in total ignorance of his 
privilège in the premises. It is idle to say, in view of such eircum- 
stances, that this citizen had voluntarily appeared for his examina- 
tion ; that he had knowingly waived his privilège of being silent, and 
answered with a full responsibility of one who was aware of that 
which he was doing, and of the magnitude of its importance to him in 
many and divers directions. There is nothing to be considered by 
the jury or settled in relation to the conflicting testimony on this 
point. Upon the examiner's own statement of the case, this citizen 
was testifying in ignorance of his rights, and without any knowledge 
of his privilège, and under sufficient compulsion by him. 

We hâve, then, the simple question whether an ignorant citizen, 
subjected to such an inquisitorial examination as thèse facts show, 
may be prosecuted for false swearing in his answers to any ques- 
tions asked, without an infringement of the Anglo-American and 
Anglo-Saxon prohibition against compelling any man to be a wit- 
ness against himself. Every moralist would answer this question in 
the affirmative, upon the ground that, no matter how or when or 
where one speaks, one should speak the truth, and be punished for 
speaking falsely. But every lawyer knows that the law of perjury 
or false swearing never has proceeded upon that high moral ground; 
that of many oaths it is impossible to predicate criminal perjury or 
false swearing; and that we must therefore lay aside the high moral 
sentiment, and look to the kind of false oaths which are indictable. 
It may, for our gênerai purpose, be affirmed that every indictable oath 
is made under compulsion, and that that circumstance is never a 
défense in perjury. Indëed, it need never be voluntary to be in- 
dictable, and the fact that it is voluntary never is an essential ele- 
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ment of the crime of false swearing. The voluntary quality of this 
proceeding before the pension examiner does not so much hinge 
about any compulsion in its relation to the crime of false swearing 
that was undoubtedly committed on this occasion as about the right 
not to swear at ail, which was disregarded and violated by the ex- 
aminer. Oan the government take advantage of its own wrong, in- 
veigle or drive or permit the citizen, too ignorant to protect him- 
self, to make an oath which he need not take under any compulsion, 
and then insist upon the pains and penalties of perjury that he shall 
tell the truth? Truth- telling may be the highest virtue, but may 
the flfth amendment be violated to enforce it? We answer no. 

We now come to the considération whether or not the flfth amend- 
ment has been violated by the statutes authorizing thèse proceed- 
ings, as they hâve been interpreted and acted upon by the examiner 
on this particular occasion. To avoid ail misapprehension, it may 
be stated once for ail that if a citizen fully cognizant of his privi- 
lège abandons it under compulsion or otherwise, and essaya to speak 
under oath before an authorized officer, he must speak the truth, 
and may be prosecuted for perjury if ne does not. At least, this 
will be conceded for the présent; but the ruling we make hère is 
that, before that principle can be invoked, it must appear, as it must 
appear in ail cases of abandonment and waiver of rights, that the 
abandonment was knowingly and understandingly made, and that 
no undue advantage was taken of the ignorance of the victim of 
inquisitorial investigation in the process of his examination. To be 
more spécifie, in its application to this case, the pension examiner 
ought to hâve given the défendant warning of his danger, advised him 
of his right to stand absolutely silent as to any inquiry that might 
involve him in a criminal prosecution, and given him an opportunity, 
if necessary and if desired, to engage and consult counsel before he 
proceeded to answer the inquisition. We do not say that this is 
necessary in ail cases, nor that there is any statutory or other obli- 
gation upon the examiner to do it in any case, but only that, in the 
existing state of congressional législation upon this subject, the ex- 
amination cannot be given in évidence upon a prosecution for per- 
jury in answering the questions unless it shall appear that the citi- 
zen, having the right to stand mute, understandingly waived that 
right, and gave answer to the questions. No statute, rule, or rég- 
ulation or act of administration in the given case can be constitu- 
tional which does not in some way protect the right to be silent if 
the citizen chooses to be silent Whether any given citizen has exer- 
cised his right to waive his privilège, and speak voluntarily, sub- 
ject to the pains and penalties of the statutes against perjury, dé- 
pends upon the circumstances of each particular case, and upon those 
alone. In this case the défendant did not waive his privilège un- 
der the flfth amendment, under the facts above stated. 

Of course, such a ruling as this cannot be passed without suffl- 
cient référence to the adjudicated principles and cases relating to 
the subject of this constitutional raivilege in its application to a 
case like this. I hâve already mentioned that it could hardly hâve 
been expected that this défendant, when confronted with an inves- 
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tigation concerning the making of his notarial certificate, should ad- 
mit that it was false. He might be expected to swear that it was 
true until at least, as on tais trial, its falsity was put beyond ail 
question, for that would be the human tendency of one capable of 
making a false certificate in the beginning. The examinera prob- 
ably already knew that it was false, though it does not appear in 
the évidence hère, except by inference, that they had then found out 
that Hattie Woods was in Missouri, and not in Dorsey's office, when 
the certificate was made. Why were they not then contented to pros- 
ecute on that conclusive évidence, as they must hâve been under 
Rev. St. § 860, if that applies, since they knew that nothing the de- 
fendant would say upon this examination could be used against him 
for any offense previously committed in respect of his false certifi- 
cate? Of what value was this examination in view of that section, 
and to what pending issue did it appertain, or to what was it per- 
tinent? Bell might be used as a witness against Dorsey, no doubt; 
but he was asked nothing about Dorsey's wrongdoing in the prem- 
ises, and the examination was confined to BelPs own conduct. His 
counsel has argued that this shows that the only purpose of this in- 
quisitorial proceeding was to lay the foundation for this indictment 
for perjury. The examiner dénies this, and it is altogether prob- 
able that his only purpose was to carry out his instructions, and 
fully develop the facts for the information of the authorities and 
prosecutions of offenses. This may relieve the examiner of the im- 
putation of inveigling or leading Bell into the temptation of false 
swearing, in order to entrap him; but, in its relation to Bell him- 
self, the proceeding was none the less dangerous to him, and its ef- 
fect on him and his constitutional rights was none the less disas- 
trous because the examiner did not intend to entrap him. He was 
entrapped as a fact by his own yielding to the temptation to take the 
bait, and sustain his false certificate, by standing by it with his oath. 
As long ago as A. D. 1700 a motion was made for an information 
against Dummer for perjury in a trial between the king and Pitch. 
In answer to this question, "whether he had received eight hun- 
dred pounds for passing his accounts," Holt, C. J., said: 

"If the question had been fair, we would hâve granted an information; but 

this question was in effect whether he was guilty of bribery, whieh it could 
not be expected he would own. Y ou may indict him, but we will not grant an 
information." Eex v. Dummer, 1 Salk. 374. 

Hère the witness has been indicted, but the questions put to him 
were none the less unfair, as Lord Holt conceived them to be ; and if 
they were not only unfair, but unauthorized, without a warning to the 
défendant of his right to be silent, can they be admitted in évidence 
to sustain an indictment for perjury, without impinging upon the pro- 
tection afforded by the fifth amendment to the citizen? If the wit- 
ness in the case before Lord Holt had been as secure as this witness in 
a privilège to remain silent as to the question asked, would he not 
hâve warned him that he need not answer a question which might 
subject him to the pains and penalties of perjury, if he yielded to the 
temptation he suggested? He certainly would hâve done so. What- 
ever may be said of the necessity of allowing the executive départaient 
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of the government to protect the funds committed to its hands for dis- 
tribution among the pensioners against peculation, that considération 
cannot override the obnoxious élément that inheres in this method 
of inquisitorial examination bj the pension examinera. The statutes 
which hâve been framed, and under which they are proceeding, do not 
sufficiently guard the citizen against an invasion of his privilèges in 
this behalf. We are not now prepared to say that they are unconsti- 
tutional in their entirety, and it is not intended to so décide, but only 
that, without a resort in practice to the habit of safeguarding the 
citizen against any invasion of his privilège not to be compelled to 
testify against himself, they may resuit in a very disastrous overthrow 
of his privilège by an unconstitutional interprétation in the adminis- 
tration of their powers by the pension examiners. It will not do to 
rely upon the theory that every citizen can take care of himself in such 
a purely inquisitorial examination. It is not like the examination 
that takes place in open court, in the présence of counsel and the bar, 
and before judges, who are in the habit of exercising the power, if not 
following the duty, of warning every witness against the danger which 
confronts him when he is called upon to testify about incriminating 
matters. And, owing to this peculiar nature and character of the 
examination itself, it needs more watching to prevent an encroach- 
ment upon the citizen's constitutional privilèges, which Mr. Justice 
Bradley has said the courts must guard; and, if the courts must guard 
them, so must the pension examiners, in the administration of their 
powers, which are quasi judicial in themselves. 

In the very latest émanation from the suprême court of the United 
States upon this subject, we hâve Mr. Justice Brown saying: 

"The maXim, 'Nemo tenetur seipsum accusare,' had its origin in a protest 
against the inquisitorial and manifestly unjust method of interrogating accused 
persons which has long obtained in the continental System [and Mr. Justice 
Brown might hâve added "suspected persons"], and until the expulsion of the 
Stewarts from the British throne, in 1688, and the érection of additional barriers 
for the protection of the people against the exercise of arbitrary power, was not 
uncommon even in England. While the admissions or confessions of the pris- 
oner [or suspected person], when voluntarily and freely made, hâve always 
ranked high in the scale of Incriminating évidence, if an accused person be 
asked to explain his apparent connection with a crime under investigation, the 
ease with which the questions put to him may assume an inquisitorial character, 
the temptation to press the witness unduly, to browbeat him if he be timid or 
reluetant, to push him into a corner, and to entrap him into fatal contradictions, 
which is so painfully évident in many of the earlier state trials, notably those 
of Sir Nicholas Throckmorton and Udal, the Puritan minister, made the System 
so odious as to give rise to its total abolition. The change in the English crinii- 
nal procédure in that particular seems to be founded upon no statute and no 
judicial opinion, but upon a gênerai and silent acquiescence of the courts in 
a popular demand. But, however adopted, it has become firmly imbedded in 
English as well as American jurisprudence. So deeply did the iniquities of the 
ancient System lmpress themselves upon the minds of the American colonists 
that the States, with one accord, made a déniai of the right to question an 
accused person a part of their fundamental law; so that a maxim which in 
England was a mère rule of évidence became clothed in this country with the 
impregnability of a constitutional aroendment." Brown v. Walker, 161 U. S. 
591-596, 16 Sup. Ct. 644. 

This protection applies jnst as much for suspected persons as for 
accused persons, the language of the constitution being, "No person 
shall be compelled in any criminal case to be a, witness against him- 
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self;" and in the very case that Mr. Justice Brown was deciding for the 
suprême court of the United States the witness had not been accused 
in any formai and ceremonious indictment, and was only a witness 
before the grand jury to give évidence against another. And this 
point was also decided in the case of Counselman v. Hitchcock, 142 
U. S. 547, 12 Sup. Ct. 195. In Brown v. Walker, just cited, it was 
held that that case was an exception to this principle of protection 
only because the interstate commerce statutes had taken the witness 
ehtirely outside the domain of criminal prosecutions by a statutory 
pardon, with which feature of this case we shall presently deal. 
Similar expressions of indignation against the inquisitorial System are 
to be found in the cases of Boyd v. U. S., supra; in the case of Inter- 
state Commerce Commission v. Brimson, 154 U. S. 447-478, 14 Sup. 
Ct. 1125; in Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195; 
in Be Pacific Bailway Commission, 32 Fed. 241-250, by Mr. Justice 
Field; by Mr. District Judge Grosscup in U. S. v. James, 60 Fed. 257; 
and in many other cases, and by juridical writers and publicists 
everywhere. 

I wish again to call attention to the case of Brown v. Walker, to 
remark that Mr. Justice Brown in that case very carefully states the 
limitations that exist upon this prohibition against inquisitorial ex- 
aminations, for the purposes of self-incrimination, and refers to the 
classes of cases that constitute an apparent exception to the gênerai 
prohibition as follows: 

"Stringent as the gênerai rule is, however, certain classes of cases hâve always 
been treated as not falllng wlthin the reason of the rule, and therefore constitut- 
ing apparent exceptions. When examinée!, thèse cases will ail be found to be 
based upon the idea that, if the testimony sought cannot possibly be used as a 
basis for or in aid of a criminal prosecution against the witness, the rule ceases 
to apply, its object being to protect the witness himself, and no one else; mucJ) 
less that lt should be made use of as a pretext for securing immunity to others." 

Mark his language: "If the testimony sought cannot possibly be 
used as a basis for or in aid of a criminal prosecution against the wit- 
ness, the rule ceases to apply." And mark particularly that he in- 
cludes testimony sought to be used as a basis for a prosecution, as 
this testimony is now sought to be used in this prosecution for perjury. 
In other words, to allow such an inquisitorial, self-incriminating ex- 
amination to take place, the witness must be exempted absolu tely 
from ail prosecution, not only for offenses aliunde the testimony he is 
then giving, but that testimony cannot be made the basis of a prosecu- 
tion against him, and it is manifest that the immunity of the consti- 
tution cannot comprehend full protection unless this be so. 

Hère I may as well remark, also, that from the time the interstate 
commerce law was passed, until now, those who were affected by it 
and put under restraint by it hâve been active and diligent in every 
direction to escape its restraints, and they hâve taken shelter within 
this constitutional provision for that purpose; and the décisions that 
hâve been made in récent times by the suprême court of the United 
States refer to controversies that hâve been instigated or instituted 
with the purpose to secure the protection of this amendment against 
the opérations of the interstate commerce law. But it is to be espe- 
cially noted that the analogy between the interstate commerce law 
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and the proceedings before thèse pension examiners is almost perfect, 
and while the powera of the pension examiners in making their ex- 
aminations hâve not been challenged as the powers of the interstate 
commerce commission hâve been, and the citizens who hâve been sub- 
jected to inquisitorial examinations by the pension examiners hâve 
not been of a character of wealth and capability to défend and pro- 
tect themselves against the opération of laws designed for the efficient 
détection of frauds against the pension funds, as the others hâve been, 
the underlying principles, so far as they relate to the question in hand, 
are precisely the same; and therefore we may safely appeal to thèse 
interstate commerce décisions and statntes for a safe guide out of the 
difficulties and perplexities that surround us in this case. 

Before the amendment to the interstate commerce act of February 
11, 1893 (27 Stat. 443; 2 Supp. Rev. St. p. 80), the statutory immunity 
offered to citizens about to be examined was found only in Rev. St. 
§ 860, relied upon in this case. That statute reads as f ollows : 

"No pleading of a party, nor any discovery or évidence obtained from a party 
or witness by means of a judicial proceeding in this or any foreign country, shall 
be given in évidence, or in any manner used against him, or his property or 
estate, in any court of the United States, in any criminal proceeding, or for the 
enforcement of any penalty or forfeiture: provided that this section shall not 
exempt any party or witness from prosecutlon and punishment for perjury com- 
mitted in discovering or testifying as aforesaid." 

It is not intended to base this judgment upon the peculiar phrase- 
ology of this statute, but to assume that it offers the immunity it 
contains to witnesses examined before the pension examiners. Nev- 
ertheless, it is important to call attention to the fact that the lan- 
guage is: "No pleading of a party, nor any discovery or évidence 
obtained from a party or witness by means of a judicial proceed- 
ing in this or any foreign country, shall be given in évidence," etc. 
Now, are the proceedings before a pension examiner upon one of 
thèse investigations judicial proceedings? Or can it be claimed 
that they are within the language of the statute? If they are not, 
then there is no act of congress offering any immunity to those wit- 
nesses who are subjected to thèse inquisitions of the pension exam- 
iners, and we hâve, to its fullest extent, the odium that exists against 
such proceedings; and it may well be suggested that, unless they 
can be construed to fall within this statute as judicial proceedings, 
there can be no pretense of any statute that will protect them from 
the imputation of being wholly and entirely unconstitutional, for 
want of such immunity to the witnesses who are proposed to be ex- 
amined. As before remarked, it is not desired hère to décide that 
question, and it is passed with the assumption that thèse proceed- 
ings before the examiners are within the language of section 860 of 
the Revised Statutes, and that, therefore, that immunity is offered 
to the witnesses. But it was precisely that immunity which was 
held to be insufncient in the case of Counselman v. Hitchcock, su- 
pra, and, because of its insufficiency, the witness in that case was 
held not to be subject to the compulsory process of compelling him 
to answer. Therefore he had an absolute right to stand silent, and 
there was no power anywhere to compel him to speak. 

By the act of February 11, 1893, above referred to, this infirmity 
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in the interstate commerce law has been cured by an amendment 
which reads as follows: 

"But no person shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter or thing concerning which he may 
testify or produce évidence, documentary or otherwlse before the said commis- 
sion or in obédience to its subpœna or the subpœna of either of them, or in 
any such case or proceeding, provided that no person so testifying shall be ex- 
empt from prosecution and punishment for perjury committed in so testifying."' 

It is to be observed that this immunity goes far beyond Rev. St. § 
860, and exempts the witness from ail manner of prosecution ex- 
cept that of perjury in bis testimony before the commission; but it 
is also to be observed that congress confines this enlarged immuni- 
ty to witnesses testifying before the interstate commerce commis- 
sion, and has not extended it to other witnesses who may be called 
to testify before the houses of congress, pension examinera, or what 
not, and has left the narrower immunity as it stands in sections 859 
and 860 of the Kevised Statutes. 

When this amendment to the interstate commerce act appeared, 
it was, like the original act, resisted ; and in the case of U. S. v. James, 
60 Fed. 257, it was held to be unconstitutional in toto, the fifth 
amendment being held to hâve a broader scope than the protection 
of the citizen against mère criminal prosecutions. In the case of 
Brown v. Walker, 70 Fed. 46, the contrary was held, upon the ground 
that the immunity was as broad as the constitution, and this view 
was affirmed by the suprême court of the United States in the case 
already cited, though there were four of the nine judges dissent- 
ing, and taking the view of Judge Grosscup in the James Case. 
This formidable array of dissenting judges might pronounce ail thèse 
immunity statutes unconstitutional in their entirety, but the resuit 
of the décisions of a majority of the judges establishes that, if the 
immunity offered to the witness is as broad as the constitutional 
provision, he may be compelled to answer, and, of course, if he may 
be compelled to answer, he can be indicted for perjury if he swears 
falsely. But Counselman's Case settles it that the immunity of- 
fered under section 860 of the Bevised Statutes is not as broad as 
the constitutional protection, and therefore the witness is not com- 
pelled to answer, and may, as before remarked, exercise the privilège, 
under the constitution, of standing absolutely mute, which was. the 
right that this défendant had as to every question propounded to 
him by Examiner Ragsdale. I do not find that it has been deter- 
mined by any court whether the proviso to Rev. St. § 860, that the 
immunity shall not operate to protect the witness against prosecu- 
tions for perjury committed in the examination itself, is consistent 
with the constitutional guaranty. The same proviso is to be found 
in the act of February 11, 1893, amending the interstate commerce 
act, and none of the décisions under that act hâve considered that 
point, unless it may be covered by that which has already been 
quoted from the opinion in the case of Brown v. Walker, supra. 
Broadly, that question is presented by this case; but inasmuch as 
the examination which was taken hère is held to hâve been taken 
under a compulsion, coupled with the absence of the needed warn- 
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ing to the witness, that makes it inadmissible, the point need not be 
decided, and perhaps should not be until it is devested of complica- 
tion with other questions. It is too important a provision for the 
protection of such examinations to be decided until the courts are 
compelled to do so. Courts do not annul statutes for unconstitu- 
tionality except in the last resort. 

There is another considération relating to this statute which 
strengthens the ruling we hâve made, and, if it stood alone, it would 
be sufficient to condemn the use of this examination as évidence 
against the défendant on such a charge as this. The spécial ex- 
aminera of the pension bureau exercise their authority under the 
provisions of Rev. St. § 4744, as amended by the act of July 25, 1882 
(22 Stat. 174; 1 Supp. Kev. St. p. 360). It reads as follows: 

"Sec. 2. The commissioner of pensions is authorized to détail from time to time 
clerks or persons employed in his office to make spécial examination into the mer- 
its of such pension or bounty land claims, whether pending or adjudicated, as he 
may deem proper, and to aid in the prosecution of any party appearing on such 
examinations to be guilty of fraud either in the présentation or in procuring 
the allowance of such claims, and any person so detailed shall hâve the power 
to administer oaths and take affldavits and dépositions in the course of such 
examinations, to orally examine witnesses and to employ a stenographer when 
deemed necessary by the commissioner of pensions in important cases, such 
stenographer to be paid by such clerk or person and the amount so paid to be 
allowed in his accounts. 

"Sec. 3. That in addition to the authority eonferred by section 184 of the Re- 
vised Statutes any judge or clerk of any court of the United States, in any 
state, district or territory, shall hâve power, upon the application of the com- 
missioner of pensions, to issue a subpœna for a witness being within the juris- 
diction of such court, to appear at a time and place in the subpœna stated, 
before any officer authorized to take dépositions to be used in the courts of the 
United States, or before any offlcer, clerk or person from the pension bureau 
designated or detailed to investigate or examine into the mérite of any pension 
claim, and authorized by law to administer oaths and take affldavits in such 
Investigation or examination, there to give full and true answers to such writ- 
ten Interrogatories and cross-interrogatories as may be propounded to him, or 
to be orally examined and cross-examined upon the subject of such claims; 
and witnesses subpœnaed pursuant to this and the preceding section shall be 
allowed the same compensation as is allowed witnesses in the courts of the 
United States, and paid in the same manner." 

Section 184 of the Eevised Statutes, referred to in this amendment, 
enacts as follows: 

"Any head of a départaient or bureau in which a claim against the United 
States ls properly pending, may apply to any judge or clerk of any court of the 
United States in any state, district or territory, to issue a subpœna for a wit- 
ness being within the jurisdiction of such court, to appear at a time and place 
in the subpœna stated, before any officer authorized to take dépositions to be 
used in the courts of the United States there to give full and true answers to 
such written interrogatories and cross-interrogatories as may be submitted with 
the application or to be orally examined and cross-examined upon the subject 
of such claims." 

Eev. St. § 186, enacts: 

"If any witness after being duly served with such subpœna neglects or refuses 
to appear, or appearing refuses to testify the judge of the district in which the 
subpœna issued may proceed upon proper process to enforce obédience to the 
subpœna or to punish the disobedience in like manner as any court of the 
United States may do in the case of process of subpœna ad testificandum issued 
by such court." 
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In the case of In re McLean, 37 Fed. 648, Mr. District Judge Ben- 
edict, upon an application made by a commissioner of pensions for a 
subpœna under thèse acts, refused the subpœna, upon the ground 
that congress did not hâve the power to invoke the aid of the courts 
in a purely executive examination pending in an executive depart- 
ment of the government. For this, he stated as authority the judg- 
ment of Mr. Justice Field in Re Pacific Railway Commission, 32 
Fed. 241, in which substantially the same ruling was made. Sub- 
sequently, the same ruling was made by Mr. Circuit Judge Gresham 
in Re Interstate Commerce Commission, 53 Fed. 476. 

It is contended by the district attorney that thèse décisions hâve 
been overruled by the case of Interstate Commerce Commission v. 
Brimson, 154 U. S. 447, 14 Sup. Ct. 1125. Possibly, in some respects, 
thèse décisions are inconsistent with each other, and it may be said 
that the power of congress to authorize an administrative commis- 
sion to invoke the aid of the courts in compelling the production of 
witnesses and documentary évidence before the commission for the 
purposes of their examinations, and the punishment of such wit- 
nesses for false swearing and perjury, has been established by the 
Brimson Case; but the différence between the procédure authorized 
by congress for the aid of the interstate commerce commission and 
that in aid of thèse examinations by the pension bureau, as provided 
for in the last-quoted statute, is very wide, and the underlying power 
is much more carefully directed in the one than in the other, for 
the very purpose of protecting the rights of witnesses under the fifth 
amendment to the constitution of the United States. 

The twelfth section of the original interstate commerce act au- 
thorized the circuit courts of the United States, in case of contu- 
macy or refusai to obey a subpœna issued by the commission, to 
issue its order requiring the witness or party to give évidence touch- 
ing the matter in question, and to punish by contempt a refusai to 
obey its order, and it especially forbade that the witness should re- 
fuse to testify because the évidence would tend to incriminate him, 
and enacted broadly that the testimony should not be used against 
the prisoner on the trial in any criminal proceeding. 24 Stat. 379; 
1 Supp. Rev. St. p. 529. Amended by the act of February 10, 1891 
(26 Stat. 743; 1 Supp. Rev. St. p. 891), this twelfth section now 
provides that the commission, in case of the disobedience to a sub- 
pœna of the commission, may invoke the aid of any court of the 
United States in requiring the attendance and testimony of wit- 
nesses, and the production of books and papers, and, further, that : 

"Any circuit court of the United States wlthin the jurisdiction of which such 
inquiry is carried on may in case of contumacy or refusai to obey a subpœna 
issued to any common carrier subject to the provisions of this act, or other per- 
son, issue an order requiring such common carrier or other person to appear 
before the said commission and produce books and papers if so ordered, and 
give évidence touching the matter in question, and any failure to obey such 
order of the court may be punished by such court as a contempt thereof. The 
clairn that any such testimony or évidence may tend to incriminate the person 
giving such évidence, shall not excuse any such witness from testifying, but 
such évidence or testimony shall not be used against such person on the trial 
of any criminal proceeding." 
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This was the condition of the législation at the time the Brimson 
Case occurred; and, as has been before stated, subséquent to that 
time, by the act of February 11, 1893, the constitutional objections 
to the inadequacy of the immunity offered hâve been removed so far 
as examinations before the interstate commerce commission are con- 
cerued, but, as before stated, hâve not been removed so far as they 
relate to examinations under the pension laws. Mr. Justice Harlan, 
in the opinion in the Brimson Gase, considers the constitutional ob- 
jections that were made in the cases just cited to thèse statutes, in- 
voking the aid of the courts for the production of testimony, and 
sustains the procédure directed by the interstate commerce acts just 
referred to, upon the distinct ground that the commission was re- 
quired, as the suprême court interprets the acts, by a pétition to the 
circuit court, to distinctly set forth the particular questions to be 
answered, and the certain books and papers mentioned and named, 
and that it was then open to each witness to contend before that court 
that he was protected by the constitution from making answer to the 
questions propounded to him, or that he was not legally bound to 
produce the books, papers, etc., ordered to be produced, or that 
neither the questions propounded, nor the books, papers, etc., called 
for, related to the particular matter under investigation, nor to any 
matter which the commission is entitled under the constitution or 
laws to investigate; and, thèse issues being determined in favor of 
the witness by the court, the pétition of the commission could hâve 
been dismissed upon its merits. Interstate Commerce Commission 
v. Brimson, 154 U. S. 479, 14 Sup. Ct. 1125. 

Again, in another place, he says: 

"The inqulry whether a witness before the commission is bound to answer a 
particular question propounded to him, or to produce books, papers, etc., in his 
possession, and called for by that body, is one that cannot be committed to a 
eubordinate administrative or executive tribunal for final détermination. Such 
a body could not, under our System of government, and consistent with due 
process of law, be lnvested with authority to compel obédience to its orders by 
a judgment of fine or imprisonment." 154 TJ. S. 485, 14 Sup. Ct. 1136. 

The objection that the duties imposed upon the courts were non- 
judicial was also disallowed, and the case was remanded for a dé- 
termination by the circuit court of the question whether or not the 
witness was compelled to answer the particular questions which the 
pétition of the interstate commerce commission asked that he should 
be compelled to answer. Again four of the judges dissented, and 
held the procédure unconstitutional. Interstate Commerce Com- 
mission v. Brimson, 155 U. S. 3, 15 Sup. Ct. 19. 

Now, it is apparent from this statement of the procédure sustained 
in the Brimson Case, in aid of the interstate commerce commission, 
that it was justified in its relation to the âfth amendment to the con- 
stitution solely upon the ground that the witness must hâve an op- 
portunity to invoke the judicial détermination by a court of com- 
pétent jurisdiction of the question whether he is compelled or not 
to answer the particular interrogatories propounded to him. In a 
case of contumacy and refusai of a witness before a pension ex- 
aminer to answer a particular question propounded to him, and of 
his assertion of his right to protection under the constitutional 
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amendment, it is possible that "the judge of the district" in which 
the subpœna issued, under Rev. St. § 186, before exercising the pow- 
er to punish the disobedience in like manner as any court of the 
United States may do in the case of process of subpœna ad testi- 
ficandum issued by such court, would inquire whether the particular 
inquiries propounded were within the protection of the fifth amend- 
ment; but the section evidently does not contemplate that he is 
acting in any such judicial capacity as that. The provisions of the 
Eevised Statutes are intended only for the purpose of furnishing the 
pension examiner with a subpœna, and to compel obédience to it. 
The interstate commerce commission issues its own subpœna, and 
applies to the court in case of contumacy ; but this provision of the 
Revised Statutes (section 4744) does not confer any jurisdiction for 
protecting the rights of witnesses under the fifth amendment, nor 
does the amended provision of the act of July 25, 1882 (1 Supp. Rev. 
St. p. 360), make any such provision for the détermination of the 
question of the right of the witness to stand silent as that provided 
in the amended interstate commerce act. Like Rev. St. §§ 184, 186, 
this amended act confers the power that was there conferred upon 
"the judge of the district" upon any judge of auy court of the United 
States to issue the subpœna; and the amendment is strictly confined 
to the simple function of issuing the subpœna, and the power to 
punish for contempt for its disobedience is not given under the 
amended act, as it is under section 186 of the Revised Statutes. The 
truth is, thèse provisions for aiding the pension examiner are almost 
purely administrative, and, so far as issuing the subpœna is con- 
cerned, may, by the words of the act, as well be performed by the 
clerk of the court as by the judge, but the power to punish for con- 
tempt is confined to "the judge of the district"; and we find in the 
législation no such provision as that contained in the interstate com- 
merce act, as amended, conferring upon the circuit courts of the 
United States or any other courts of the United States the jurisdic- 
tion relied upon by Mr. Justice Harlan in the Brimson Case, to sup- 
port the constitutionality of that act. 

The resuit of ail this is that this examination provided for the 
pension examinera is almost purely and entirely inquisitorial, and no 
safeguards are thrown around the witness for his protection, such as 
the litigation with the interstate commerce commission upon this 
subject has forced congress to throw around the witnesses appearing 
before that body; and, until congress does for the other tribunal s 
appointed to make thèse administrative examinations what it has 
done for the interstate commerce commission in this regard, the 
courts cannot be expected t-o neglect the duty which Mr. Justice 
Bradley says, in the Boyd Case, supra, belongs to them, of watching 
against any stealthy encroachment upon the constitutional rights of 
the citizen. And the least that they can require of thèse examiners, 
so armed with such dangerous power, and invested with such tempt- 
ing opportunities to invade the constitutional guaranty, is that they 
shall conduct their examinations in such a manner that the citizen 
shall be fully warned of his constitutional right, and offered an op- 
portunity to assert it by a refusai to answer; and where the witness 
81 F.-54 
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is ignorant and helpless, and such warning is neglected, protection 
can be afforded to him by the courts in no other way than by re- 
fusing to give any effect to the examination by way of any criminaî 
prosecution to support it and its objects. If one asserts bis privi- 
lège, and refuses to answer, then will arise the important question 
whether, under existing législation above noted, there be any juris- 
diction anywhere to compel him or to protect him by limiting the 
examination within constitutional bounds. Until congress shall set 
about improving the System of inquisition, it is not to be expected 
that the courts shall aid its usefulness at the expense of the con- 
stitutional protection of every citizen. 

I hâve no doubt f rom the proof in this case that the défendant was 
guilty of making a false certificate, nor that he was guilty after- 
wards of falsely standing by bis false certificate, by the oath that he 
took before this examiner; and although, in this particular case, 
the United States lost no money, and the pensioner lost no money, 
and no particular harm was done in that regard, I should say for my- 
self that it was a fraudulent proceeding against the United States, 
by false certificates, to deny to the pension bureau that security 
which is provided for by requiring a magisterial offlcer to identify 
the pensioner at the time of the payment, and otherwise protecting 
the pension funds against a fraudulent misuse of them; but, having 
been formerly acquitted by a jury of the offense of making a false 
certificate, it does not now lie with us to hold the défendant re- 
sponsible for any offense he committed in that respect, and he now 
and hère stands not only under the ordinary presumption of inno- 
cence, but under the sanction of that acquittai, as having committed 
no such offense. And yet it is sought by this prosecution for per- 
jury substantially to punish him for the same thing, because he sub- 
sequently to the making of the false certificate, before the examiner, 
in one of thèse inquisitorial examinations, in ignorance of his right 
to protect himself by silence, has yielded to the temptation to sus- 
tain his certificate by swearing that it was true. Heinous as the 
crime of false swearing is under our law, it is entitled to no other 
relaxation of the constitutional guaranty of the citizen in order to 
punish it than any other offense. 

It must be conceded to the district attornev that it has been re- 
peatedly and quite uniformly decided everywhere, under many vary- 
ing conditions of fact, that where one who is incompétent as a wit- 
ness, or for any reason is not subject to examination, is nevertheless 
compelled to testify, or does in fact testify, he must tell the truth, 
and perjury may be prosecuted against him if he does not. Hère, in 
Tennessee, a witness not compétent to swear for himself, under the 
book-debt law, erroneously was allowed to testify, and, being accused 
of false swearing by his adversary, brought an action of slander, 
and the défense that it was not a légal oath was overruled. Sharp 
v. Wilhite, 2 Humph. 434; Haley v. McPherson, 3 Humph. 104. 
And an extrême case in Pennsylvania serves as an illustration where 
a party to a suit offered to leave the décision of the justice to the 
oath of his adversary, who was wholly incompétent to testify except 
by this kind of consent; yet having accepted the offer, and been 
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sworn, it was perjury or false swearing to testify falsely. Shafier 
v. Kintzer, 1 Binn. 542, and authorities there cited. And where a 
husband was especially incompétent to testify as to a particular fact 
in divorce proceedings, nevertheless, if he did testify falsely, it would 
be perjury. Chamberlain v. People, 23 N. Y. 85; Van Steenbergh 
v. Kortz, 10 Johns. 166. Where a witness before the grand jury, 
whether under subpcena or not, did answer questions protected by 
his privilège to stand silent, he was indictable for perjury, because 
it did not appear that he was answering under any compulsion, and 
presumably he had waived his right; but, if compulsion had ap- 
peared, the indictment would not hâve been good. Pipes v. State 
(Tex. App.) 9 S. W. 615. And see State v. Molier, 1 Dev. 263; Pat- 
rick v. Smoke, 3 Strob. 147; Montgomery v. State, 10 Ohio, 221; 2 
Bish. Cr. Proc. § 1017; 1 Bish. Cr. Proc. §§ 865, 872; 1 Whart. Cr. 
Law, §§ 489, 493. And it is a personal privilège which the witness 
may waive, and presumably does waive if he does not set it up, 
and, after waiver, may be compelled to go on and answer. Brown 
v. Walker, 161 U. S. 591, 597, 16 Sup. Ct. 644; 29 Am. & Eng. Enc. 
Law, pp. 844, 845; Mackin v. People, 115 111. 312, 3 N. E. 222; 
Mattingly v. State, 8 Tex. App. 345; State v. Maxwell, 28 La. Ann. 
361; State v. Hawkins, 115 N. C. 712, 20 S. E. 623; Murphy v. State 
(Tex. Or. App.) 26 S. W. 395. But this principle and thèse cases 
are ail answered by the peculiar circumstances in this case, which 
we find conclusive of the fact that this untutored, uninformed, un- 
warned, and unconscious negro did not waive his privilège and con- 
stitutional right, and was answering under a compulsion as potential 
for him as if he had been under physical, as he was under mental, 
duress. 

In the case of U. S. v. Farrington, 5 Fed. 343, Judge Wallace 
quashed the indictment of a grand jury where it appeared that the 
attorney employed by the banks to prosecute the défendants was per- 
mitted to become a witness before that constitutionally inquisitorial 
tribunal, and urge their indictment upon the testimony of the de- 
fendant Leake, who was examined compulsorily before a commis- 
sioner as a witness against the défendant Farrington, his co-offender; 
and this, too, although the district attorney advised the grand jury 
that the minutes of the commissioner were not compétent testimony 
against Leake himself. The court disapproved of the contrary rul- 
ing in the case of U. S. v. Brown, 1 Sawy. 531, Fed. Cas. No. 14,671. 
And in State v. Froiseth, 16 Minn. 296, the same thing was done, for 
the same reason, because it was a violation of the bill of rights that 
one should not be compelled to criminate himself. And it is worthy 
of remark hère that thèse pension examiners, in making their ex- 
aminations, are, by the very language of the act of congress, consti- 
tuted prosecutors "to aid in the prosecution of any party appearin? 
on such examinations to be guilty of fraud" (Rev. St. § 4744; as 
amended, 1 Supp. Rev. St. p. 360V from which we hâve it as a part 
of the system that thèse obnoxious inquisitorial examinations are 
taken before and by an ofâcer chargea with the duty of inaugurating 
the prosecutions. The hapless witness is examined for information 
by his adversary, so to speak, — him whose duty it is to unearth his 
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offenses, and institute a prosecution. Can the fact that the partic- 
ular disclosures cannot be used as confessions or admissions when 
the prosecution is instituted lessen the objectionable features so far 
as they affect injuriously the right to be silent, if the witness choose, 
is concerned? And does not this peculiar ity of the statute impose 
more imperatively the duty of the examiner to give warning of the 
danger to the witness, and advise him of his constitutional right, 
before proceeding? This may lessen the chance to procure évidence, 
and impair the efflciency of the system as a protection against fraud to 
the vast appropriations for pensions; but what of that, if it de- 
stroy the protection of the constitution for the witness against any 
invasion of his right to be absolutely silent, which he had in this 
case? Many writers hâve admired the efflciency of the French or 
continental System of espionage and inquisition to suppress crime, 
but England and America hâve not wished to adopt it, however 
tempting and useful it may be. 

In U. S. v. Grottkau, 30 Fed. 672, an alien made a naturalization 
affidavit as to his résidence, which the naturalization laws forbade 
as évidence, and it was held that perjury could not be assigned on 
it, because extrajudicial. The statutes we hâve under considération 
forbid thèse examinations to be used as évidence in any judicial pro- 
ceeding against the witness; and, although the same statutes say 
that this prohibition shall not extend to prosecutions for perjury, the 
question remains whether the abrogation of their quality as évi- 
dence has not impressed them with the valuelessness of extrajudicial 
oaths, under the law of perjury. They may be useful sources of in- 
formation for the pension bureau, and yet not available for criminal 
prosecutions, though it must be confessed that, if they are not pro- 
tected by the sanction against false swearing, the information might 
not be very valuable for any purpose. But this may be one of the 
inconveniences of our fifth amendment to the constitution, protect- 
ing criminals against self-incrimination by their testimony. The stat- 
ute authorizing thèse examinations by the pension examiners has 
been commended by Judge Hughes in the case of U. S. v. James 
(Va., A. D. 1894), which is not found reported, but is noted in Pier- 
son's Compilation of Précédents for the Pension Bureau, Washington, 
1895, p. 57. That learned judge remarks that he "is not prepared to 
say that the law is un constitutional or even impolitic. It seems to 
me a law of necessity, arising out of the peculiar character of the 
offenses." Pierson's Précédents, 57. And I ând in the case of Com. 
v. Turner (Ky.) 33 S. W. 88, almost a direct précèdent in favor of 
the constitutionality of this statute. A prosecution was pending 
against one Harned about a flght between him and Turner. The lat- 
ter was compelled to answer certain questions by the order of the 
court against his will and protest, clainiing his privilège under the 
constitution. He was indicted for false swearing in his answers. 
The trial court chargea the jury that, if they found he swore under 
compulsion, they should acquit; but this instruction was reversed 
on appeal by the commonwealth under a peculiar practice in Ken- 
tucky in that behalf, the court of appeals holding that the décision 
of the trial court in the original Harned Case, that the questions and 
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answers were not under the constitutional protection, was conclusive 
of that question, and coula not be reviewed by another trial court 
in a subséquent trial for perjury by a witness in the original case. 
It had been already judicially settled that the witness was not pro- 
tected, and therefore his oath was not against the constitutional priv- 
ilège, although under compulsion. But the court went further, and 
broadly decided that, if it had been, nevertheless perjury would lie 
for the false swearing, because it is the policy of our laws to punish 
under ail circumstances the heinous oflense of false swearing; and 
if one with a privilège to stand mute is still coinpelled, against his 
right, to speak, he must speak the truth, notwithstanding the viola- 
tion of his constitutional guaranty. His only remedy is to stand by 
his right, refuse to answer, and take the conséquences of his diso- 
bedience. The court says that it finds no précèdent for this judg- 
ment, and no case deciding the point. There is great force in this 
view, undoubtedly, and particularly when it is considered how val- 
uable and necessary it is to protect the opérations of a government 
against f raud by inquisition under oath. What is said by the learned 
judge is probably obiter, as the décision had already been made that 
the witness was not within the shelter of the constitutionj but stood 
outside of it, subject to compulsion to testify. In this case, the de- 
fendant, Bell, was within the constitutional protection, and was com- 
pelled notwithstanding. In my judgment, he cannot hâve the pro- 
tection of the constitution, and be compelled to testify in spite of it ; 
and his right to protection is paramount to any public policy or ne- 
cessity for punishing false swearing, and, like ail other désirable ends 
in government and ail other public policies, this must yield to a con- 
stitutional guaranty which protects the citizen against invasion of his 
privilèges. The public policy of protecting him is as much cherished 
by English and American sentiment as is that which insists on the 
purity of oaths. We must get along as best we can without break- 
ing down the constitutional privilège, no matter what inconvenience 
or loss may resuit, or else change the constitution. It is precisely 
this kind of constitutional restriction which is tolerable as against 
governmental supremacy. Finally, it seems quite plain that addi- 
tional législation is needed by congress to conform this System of ad- 
ministrative examinations in aid of the pension and other executive 
bureaus to the guaranty of the fifth amendment that no person shall 
be compelled to give évidence against himself in any criminal case, 
as has been done by the législation in aid of the interstate commerce 
commission, as a resuit of the résistance in practice to the exercise 
of their unconstitutional demands for the testimony of witnesses who 
might incriminate themselves. 

Ail that we now décide to be necessary to afford the protection of 
the constitution to this défendant is that unless a witness manifestly 
ignorant of his privilège is informed of it by the examiner, so that 
he may protect himself, consult counsel if he desires, and assert his 
right to remain silent, the examination cannot be used in évidence 
against him, even on an indictment for false swearing in the progress 
of the examination itself. The examiner must do what the courts 
generally, if not always, do, in examining a witness in danger of in- 
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criminating himself, — warn him of the danger, and advise him of 
his constitutional privilège. That was not done in this case, and the 
défendant must be acquitted and discharged. 



GASKILL et al. v. MYERS. 

(Circuit Court of Appeals, Ninth Circuit. July 1, 1897.) 

No. 335. 

1. Patents— "Validity of Reissues. 

It is essential to the validity of a reissue that It shall be for the same in- 
vention as the original, as such invention appears from the spécifications 
and claims. Topliff v. Topliff, 12 Sup. Ct. 825, 145 U. S. 156, followed. 

8. Same. 

ïhe Myers reissue, No. 11,383, for a stove consisting of devices whereby an 
ordinary coal-oil lamp may be used in a fireplace, is not invalid by reason of 
a broadening of the claims of the original through the omission of certain un- 
patentable éléments, such as the wheels or rollers upon which the stove is 
supported, the handles of the réservoir, the length of the lamp chimney, and 
the cup-shaped shield by which the chimney is protected from liquids. Nor 
is this reissue invalid by reason of the granting, between the date of the 
original and the reissue, of the Browne patent for "an appliance for heating. 
iliuminating, or culinary purposes"; Browne having merely substituted a base 
ring of the Myers original, and added a heat-deflecting ring on the top. 

8. Same— Designs for Stoves. 

The Myers patent, 'No. 22,911, for a design for a lamp stove, shows sufficient 
originality and invention to sustain its validity. Gilbert, Circuit Judge, dis- 
senting. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

G. R. Lukens, for plaintiffs in error. 
John L. Boone, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This was an action at law to recover dam- 
ages for an alleged infringement of two certain letters patent issued 
to the défendant in error by the United States, — one, No. 11,383, 
which was a reissue, and the other a design patent, No. 22,911. The 
validity of both patents is challenged by the plaintiffs in error. In re- 
spect to a reissued patent the settled law is, as recently declared by 
the suprême court in the case of Topliff v. Topliff, 145 U. S. 150, 170, 
12 Sup. Ct. 825, 831: 

"That the power to reissue may be exercised when the patent is inoperative 
by reason of the fact that the spécification as originally drawn was détective 
or Insufflcient, or the claims were narrower than the actual invention of the 
patentée, provided the error has arisen from inadvertence or mistake, and the 
patentée is guiity of no fraud or déception, but that such reissues are subject 
to the following qualifications: First. That it shall be for the same invention 
as the original patent, as such invention appears from the spécification and 
claims of such original. Second. That due diligence must be exercised in dis- 
covering the mistake in the original patent, and that, if it be sought for tïie 
purpose of enlarging the claim, the lapse of two years will ordinarily, though 
not always, be treated as évidence of an abandonment of the new matter to the 
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pnbllc, to the same extent that a failure by the inventer to apply for a patent 
within two years from the public use or sale of his Invention 1s regarded by 
the statute as conclusive évidence of an abandonment of the patent to the pub- 
lic. Third. That thls court will not revlew the décision of the commissi.oner 
upon the question of inadvertence, accident, or mistake, unless the inatter is 
manifest from the record, but that the question whether the application was 
made within a reasonable time is, In most if not In ail such cases, a question 
of law for the court." 

In the case cited the court proceeded to say: 

"To hold that a patent can never be reissued for an enlarged claim would be 
not only to override the obvious intent of the statute, but would operate in 
many cases with great hardship upon the patentée. The spécification and claims 
of a patent, particularly if the Invention be at ail complicated, constitute one of 
the most difficult légal instruments to draw with accuracy; and, in view of the 
fact that valuable inventions are often placed in the hands of lnexperienced per- 
sons to prépare such spécifications and claims, it is no matter of surprise that 
the latter frequently fail to describe with requlsite certalnty the exact invention 
of the patentée, and err either In claiming that which the patentée had not in 
fact invented, or in omitting some élément which was a valuable or essential 
part of his actual invention. Under such circumstances, lt would be manifestly 
unjust to deny him the beneflt of a reissue to secure to him his actual invention, 
provided it is évident that there has been a mistake, and he has been guilty of no 
want of reasonable diligence in discovering it, and no third persons hâve in the 
meantime acquired the right to manufacture or sell what he had failed to claim. 
The object of the patent law is to secure to Inventors a monopoly of what they 
hâve actually invented or discovered, and lt ought not to be defeated by a too 
strict and technical adhérence to the letter of the statute, or by the application 
of artificial rules of interprétation." 

The statute upon the subject, and thus construed by the suprême 
court, is as follows: 

"Whenever any patent Is inoperative or lnvalid, by reason of a defective or 
InsufBclent spécification, or by reason of the patentée claiming as his own in- 
vention or discovery more than he had a right to claim as new, if the error has 
arisen by inadvertence, accident, or mistake, and without any fraudulent or 
deceptive intention, the commissioner shall, on the surrender of such patent and 
the payment of the duty required by lawj cause a new patent for the same in- 
vention, and in accordance with the corrected spécification, to be Issued to the 
patentée, or, In the case of his death or of an assignment of the whole or any 
undivided part of the original patent, then to his executors, administrators", or 
assigns, for the unexpired part of the term of the original patent. Such sur- 
render shall take effect upon the issue of the amended patent. The commissioner 
may, in his discrétion, cause several patents to be Issued for distinct and 
separate parts of the thing patentée, upon demand of the applicant, and upon 
payment of the required fee for a re-issue for each of such re-issued letters- 
patent. The spécifications and claim in every such case shall be subject to ré- 
vision and restriction in the same manner as original applications are. Every 
patent so reissued, together with the corrected spécification, shall hâve the same 
effect and opération in law, on the trial of ail actions for causes thereafter aris- 
ing, as if the same had been originally filed in such corrected form; but no new 
matter shall be introduced into the spécification, nor in case of a machine-pat- 
ent shall the model or drawings be amended, except each by the other; but 
when there Is neither model nor drawing, amendments may be made upon 
proof satisfactory to the commissioner that such new matter or amendment 
was a part of the original invention, and was omitted from the spécification by 
inadvertence, accident, or mistake, as aforesaid." Eev. St. § 4916. 

From the statute and from the décisions of the suprême court, it is 
clear that it is essential to the validity of a reissued patent that it be 
for the same invention as the original patent, as such invention ap- 
pears from the spécification and claims of such original. 
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Turning now to the patent to the défendant in error, in lieu of which 
his patent No. 11,383 was issued, we find the object of his invention 
therein described declared as follows: 

"ïhe object of my invention is to provide a device whereby I am enabled to 
use an ordinary coal-oil lamp within a grate or fireplace, and, by the employ- 
ment of a peculiarly constructed inclosing casing, to prevent the flanie of the 
lamp from being affected by the usual strong draft of the chimney flue. It also 
has for its object a means for providing a proper circulation of air about the 
lower part of the lamp and oil chamber, without subjeeting it to the chimney 
draft, a means for concentrating the heat and projecting it into the room, and 
a means for opening communication with the chimney in order to discharge the 
odors arising when the lamp is extinguished, and prevent their escaping into 
the room. A valve or damper is so arrangea that the top may also be used for 
cooking purposes." 

The spécification followed, making référence to annexed drawings 
for illustration, describing a casing, A, of a segmentai or parabolic 
form, in horizontal section, the axis being in a vertical line, and a cor- 
rugated or other reflecting surface, B, fitted around the inner surface. 
The exterior form of the back, the inventor declared, "is adapted to fit 
into the fireplace after the basket and ash pan haye been removed; 
but the casing may be made in other forms without altering the char- 
acter of my invention." The bottom of the casing, B 1 , is described as 
having a large opening through the center, into which the oil réservoir 
of the lamp, C, is fitted. The réservoir is of large size, and has certain 
described handles, D, upon each side, by which it may be conveniently 
taken out or replaced when necessary. The burner, the inventor de- 
clared, may be of any well-known or suitable construction, and has a 
glass chimney, E, extending up into the upper portion of the ap- 
paratus. The bottom, B, is described as supported upon a base, F, 
which has the rear portion approximating in shape to the rear of the 
curved body, A. The base is described as being of considérable depth, 
so as to allow the lamp réservoir to be suspended within it without 
touching the surface upon which the apparatus stands, and the in- 
ventor adds: 

"I hâve shown the base mounted upon email wheels or rollers, G, which al- 
lows it to be easily drawn out or pushed back into place." 

The spécification proceeds: 

"Through the front and top of this base are made a number of holes, H, and 
through the top in which the lamp réservoir is suspended the holes are made so 
that air may readily draw through the openlngs in the base, and thence up 
through thèse holes around the exterior of the lamp, thus producing a circulation 
of air within the body of the stove and around the réservoir and lamp, to keep 
the parts cool, and especially to prevent overheating the réservoir by reason of 
its confinement within the casing. The cap or upper portion, J, is inclosed as 
shown, and has a horizontal closed top, K, with a number of small holes, IO, in 
the front, to allow the heat which rises into the upper portion of the casing from 
the lamp to pass out through thèse openings into the room. This device is adapted 
to be fitted into the fireplace or openlngs for any grate, by simply removing the 
basket and ash pan therefrom; and it may be rolled into place upon the rollers, 
G, so that any odors which may arise from the lamp when it is extinguished will 
escape through the valve or register, L, which is partially opened for the purpose. 
The heat will be thrown out by direct radiation, and by the action of the re- 
flector behind the lamp, and the room will at the same time be lighted sufficiently 
for ail ordinary purposes. By the use of the casing closed behind and at the top, 
the lamp is protected from the strong draft of the fireplace chimney; the open or 
perforated front and bottom supplies air to keep the lamp cool; the closed top, 
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with perforations In front, and the open front, with reflector bchlnd, concentrata 
the heat and throw It out into the room, and at the same time protect the lamp 
from drafte whlch would break the chimney or prevent perfect combustion. If 
It 1s desired to use the stove for cooking purposes, it is made available by the use 
of the damper or register, L, winch turns in a frame, M, so as to close the open- 
ings in said frame, or open them, like the ordinary rotary register. The frame, M, 
has upwardly projecting points, N, which serve to support any vessel containiug 
material which it is desired to heat or cook at this point. When the device is to 
be used for cooking in this manner, it is simply drawn out from the flreplace 
sufflciently to expose the top and the register, which is opened for the purpose of 
cooking, as before described. When used for heating purposes, it is preferably 
allowed to stand within the flreplace, and by reason of the peculiar construction 
a great amount of heat is developed from It. Below the register is suspended a 
concave or cup-shaped guard, O, which, diverging above the lamp chimney, will 
prevent any liquids spilled or boiled over the top of the cooking vessel from fall- 
ing upon and breaking the chimney. By means of the register in the top I am 
also enabled to regulate the amount of heat without tuming the lamp wlck down 
or extinguishing it entirely, for by .opening the register much heat will be al- 
lowed to escape up the chimney. If the lamp is turned low, any odors arising 
from imperfect combustion will escape through the register and into the chimney." 

Having thus described his invention, the inventor added what he 
claimed as new and desired to secure by letters patent, as follaws: 

"(1) A stove, consisting of the body, having a base and wheels or rollers upon 
which said body is supported, openings around the front of the base for the ad- 
mission of air, a floor forming the top of said base, with a central opening, a 
lamp réservoir having handles and fltting said opening, perforations made in the 
floor surrounding the lamp to allow circulation of air through the base and floor, 
a top with openings and register, and a curved back adapted to fit the flreplace, 
and extending downward below the level of the top of the lamp chimney, with 
perforations for the escape of heat, substantially as herein described. (2) A stove, 
consisting of the segmentai body section with a correspondingly shaped reflector 
fltted around its inner surface, and adapted to fit the flreplace, a base and floor 
having openings for the circulation of air, a central opening, a removable lamp, 
the réservoir of which is adapted to fit said opening and is provided with handles, 
an upper closed portion or cap into which the chimney of the lamp extends, a 
register frame having openings and upwardly projecting points to support a 
utensil for cooking purposes, and a valve by which the openings in said register 
may be exposed or closed, substantially as herein described. (3) A flreplace stove, 
consisting of a lamp, a casing closed at the top, back, and sides, within which the 
lamp is suspended, a base perforated to allow air to circulate, an open front, and 
a reflector at the rear of the lamp, a closed top into which the top of the chimney 
extends, and openings in front for the escape of heat, substantially as herein de- 
scribed. (4) A flreplace stove, consisting of a lamp, a casing closed at the top, 
back, and sides, within which the lamp Is suspended, a closed base perforated to 
allow air to circulate, an open front, an inclosure above into which the top of the 
lamp chimney extends, a register in the top, and a support for a cooking vessel, 
and a cup-shaped shield by which the lamp chimney is protected from liquids, 
substantially as herein described. (5) A stove, consisting of a horizontal bottom 
supported above the floor level to allow a free circulation of air beneath, and hav- 
ing a central opening in the bottom, a removable lamp réservoir suspended in the 
opening and projecting below the bottom, perforations In the bottom around the 
réservoir, a segmentai casing éxtending upward around the rear of the lamp, 
and an inclosed and perforated top, substantially as herein described." 

Although it is quite évident from the spécification and claims of 
this original patent that the construction claimed and thereby pat- 
ented was a stove for use in, and in connection with, an open flre- 
place or grate, it does not follow that the thing invented may not be 
used elsewhere. That there is no essential change in the spécifica- 
tion contained in the reissued patent is conceded by the plaintiffs 
in error. The claims of the reissue are undoubtedly broader than 
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tfaose of the original. They omit ail référence to a fireplace and 
grate. But neither a fireplace nor a grate constituted any part of 
the invention. The claims of the reissued patent also omitted cer- 
tain éléments which were embraced in the claims of the original 
patent, but which really constituted no part of the invention; tliat is 
to say, the first claim of the original patent made the "wheels or 
rollers" upon which the stove is supported one of the éléments of 
the claim. But there is no invention in putting rollers under a 
stove or other thing to make it movable, as was held by the su- 
prême court in Hendy v. Iron Works, 127 U. S. 370, 8 Sup. Ct. 1275. 
A claim which made what was no part of the invention one of its 
éléments, and consequently essential to its infringement, was there- 
fore clearly détective, which defect was properly cured by omitting 
the improper élément from the reissue. For the same reason the 
handles of the réservoir, which were made an élément of the sec- 
ond claim of the original patent, but which, being attached only for 
the purpose of the more conveniently rernoving the réservoir, con- 
stituted no part of the invention, were properly omitted from the 
claims of the reissue, thereby correcting that defect of the second 
claim of the original patent. The same may be afflrmed in respect 
to the length of the lamp chimney described in the third claim of 
the original patent, and in respect to the cup-shaped shield by which 
the lamp chimney is protected from liquida. We are of opinion 
that the reissued patent did not go beyond the real invention, as 
shown by the spécification and claims of the original patent. 

Nor does the fact that, intermediate the issuance of the original 
patent and the application for the reissue, a patent was granted to 
F. E. Browne for an "appliance for heating, illuminating, or culinary 
purposes," defeat the reissue. That Browne was aware of the com- 
plainant's original patent is manifest from this statement in his 
spécification : 

"Heretofore heating appliances hâve been constructed with a lamp-sustaining 
base having a lamp seated withln a central opening. My invention is to be 
distinguished from appliances of such character in that the base of sueh prior 
appliances hâve been made of material having high heat-conducting qualities, 
and, In order to prevent the heating of the oil réceptacle of the lamp, such bases 
hâve been perforated around the lamp seat to admit an upward draft of cold 
air around the lamp, so that the air discharged from the heat-emitting opening, 
B, has been heated by convection and radiation, and there has been an ascend- 
Ing draft of air ail about the lamp exterior to the chimney, which draft carried 
off the heat to the upper part of the room, tiras impairing the effective heating 
qualities of the appliance. In my heating appliance the draft of air around the 
lamp chimney is practically done away with, and tne heated air which passes 
from the appliance consists simply of that which has been heated with direct 
contact of the flame in inducing combustion, and nearly the entire amount of 
heat Is by radiation directed outward at right angles from the lamp chimney 
and the lamp containing heat deflector, D, instead of ascending to the upper 
part of the room through the médium of the heated and expanded air which 
surrounds the lamp chimney, and which In said appliance, as heretofore con- 
structed, rises rapidly, and cames the heat to the upper part of the room, in- 
stead of allowing it to pass outward. By making the base ring of nonheating 
and non heat absorbing material, substantially, such as wood or other suitable 
material, ail danger of heating the oil is avoided. The heat-deflecting wall is 
perpendicular to the base ring, so that the heat is directed outward horizontally, 
and not downward upon the base. The upper heat deflector and radiating 
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drum, H, serves also with great efficiency and economy as a heat radiator, de- 
taining and distributing, by convection, a large portion of the heat which other- 
wise would pass upward into the upper part of the room, and thereby cease to 
b« effective to heat the lower part of the room, where the heat la required." 

His claims are: 

"(1) The appliance for heating, illumlnating, and culinary purposes, consist- 
ing of the combination of the imperforate non heat conducting base ring mount- 
ed upon suitable supports, and arrangea to receive within its circle a suitable 
lamp, and having a wall seat arrangea at a distance from its inner circle to 
leave suitable space between the heat-deflector wall when in place upon such 
seat and a lamp when seated in such seat, a lamp provided with an interior 
central draft flue, the heat-deflector wall having a heat-emitting side opening, 
a suitable spider-supporting breast arrangea upon such wall, an open spider 
mounted upon such breast, and a removable heat-deflecting drum arrangea to 
fit upon such breast around such spider. (2) The appliance set forth, consist- 
ing of the combination of an imperforate non heat conducting base ring mounted 
upon suitable supports, and arrangea to receive within its circle a suitable lamp, 
a lamp provided with an interior central draft flue, the heat-deflector wall hav- 
ing a heat-emltting opening, the heat-deflecting drum mounted upon such wall, 
and a register arrangea in the top of the drum." 

Browne thus substituted for the métal base ring of the Myersstovea 
base ring of wood, or other non heat conducting material, and added 
a heat-deflecting drum on top. With thèse exceptions, the flrst 
claim of the complainant's original patent, which is the same as the 
ftfth claim of the reissue, covered the construction for which 
Browne's patent was issued. 

In respect to the design patent, we are not prepared to say that it 
does not show originality and the exercise of the inventive faculty. 
None of the stoves relied on to defeat this patent show a semicylin- 
drical body or case. Form and shape are éléments of a design. In 
Hammond v. Agricultural Works, 17 C. C. A. 356, 70 Fed. 716, cited 
by the plaintiffs in error, what the plaintiff there did, and ail that he 
did, was to substitute for the platform which had been previously 
used on the rear end of certain existing street cars an open compart- 
ment precisely similar to the open compartment which was in use 
at the front end of those cars, which we held was nothing more than 
the exercise of the imitative faculty. The judgment is afflrmed. 

GILBERT, Circuit Judge (dissenting). I concur with the majority 
of the court in arriving at the conclusion that the judgment of the 
circuit court should be afflrmed, but I am unable to assent to that 
portion of the opinion which sustains the validity of the design pat- 
ent of the défendant in error. The claim of that patent is for a 
"design for a lamp stove consisting of a semicylindrical body with 
an open front, a cylindrical top surmounting the semicylindrical 
body, and an ornamental top pièce, ail as herein shown ajid com- 
bined." It appears from the record that five years before the date 
when the défendant in error applied for his patent an application 
for a patent had been filed by Landon Ketchum for a gas stove, with 
drawings showing a stove with a semicylindrical body and an open 
front, surmounted by a cylindrical top and an ornamental top pièce, 
containing ail the specifled features of the patented design of the 
défendant in error. The plaintiffs in error hâve constructed a gas 
stove which likewise contains thèse gênerai features, but otherwise 
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no more resembles the design of the défendant in error than it doea 
that of the Ketchum patent. It does not appear, however, that on 
the trial of the cause the plaintiffs in error requested the court to 
instruct the jury specially upon that branch of the case, or that they 
excepted to the submission of both causes of action to the jury, or 
that they otherwise took steps to segregate the action on the design 
patent from the case, or to protect their rights as against that pat- 
ent. I find no error, therefore, for which the judgment should be re- 
versed. 



DEWEY ELECTRIC HEATING CO. V. ALBANY RY. 

SAME v. CONSOLIDATED CAR-HEATING 00. 

(Circuit Court of Appeals, Second Circuit. July 21, 1897.) 

Patentable Invention— Combinations— Electric Heatebs. 

The Dewey patent, No. 464,247, is void for want of patentable Invention 
as to claim 9, which Is for a combination of heating conductors adapted to 
be connected in différent ways with the supply conductors, a switch for 
controlling said connections, and an indicator, operated by the movement 
of the switch, to show how the connections stand. 78 Fed. 483, reversed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Each of the bills in equity to which thèse two appeals relate was brought in 
the circuit court for the Northern district of New York, and was founded upon 
the alleged infringement of claim 9 of letters patent No. 464,247, issued to 
Mark W. Dewey on December 1, 1891, for improvements in electric heating 
apparatus. In the Albany Railway Case, which had progressed to final hear- 
ing, the court, being of opinion that claim 9 was valid and had been infringed, 
passed an interlocutory decree for an injunction and an accounting. 78 Fed. 
483. Subsequently a motion for an injunction pendente lite against the in- 
fringement of the same claim was granted in the case against the Consolidated 
Car-Heating Company. From the decree and the order pendente lite the de- 
fendant in each case appealed. 

Fredk. P. Fish and Charles Neave, for appellants. 
Charles H. Duell, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The patented improvement was espe- 
cially intended to be an electric heater for electric cars, which would 
expose a large radiating surface, and yet not occupy much floor 
space. Its résistance was divided into sections, so arrangea that 
they were détachable, and, if one was injured, the current could be 
continued to the other sections while the injured member was be- 
ing repaired. Thèse sections were also adapted to be connected 
in différent ways with the supply conductor, and thus change the 
volume of the current. The patentée, in his testimony, describes 
the apparatus as follows: 

"The heating apparatus shown and described in this patent is divided into 
sections, and thèse sections are arrangea and adapted to be connected in dif- 
férent ways with the supply conductor. A switch is shown and described 
for changing or altering the connections between the various sections of the 
heating apparatus and the supply conductors, in order that the heat may be 
regulated and the consumption of electric current varied as desired. The 
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swltch opérâtes an indicator which shows the amount of current being con- 
sumed, or how the connections stand." 

Claim 9 is as follows: 

"In an electrie heating apparatus, having heatlng conductors or sections 
adapted to be connected in différent ways with the supply conductors, a switch 
for controlling said connections, and an indicator, operated by the movement 
of the switch, to indicate how the connections stand." 

There is no substantial différence between the parties as to the 
state of the art of heating by electricity at the date of Dewey's in- 
vention, and it is agreed that each of the three éléments which are 
described in the claim was, separately considered, old at that time. 
The patentée says that he was not the first persan who made an 
electrical heater in sections, or a heater made of several sections 
of résistance coils; and Mr. Livermore, the complainant's compé- 
tent expert, says that Dewey "was not the first to make a heater 
résistance electrically divided so that the portions thereof could be 
connected with the supply circuit in différent ways," but he thinks 
that Dewey "was the first to employ sections, which, as a matter of 
construction, were separate, and were electrically separate, except 
as the connections were made therefrom to one another, or to the 
conducting wires, as required." This is not material with référence 
to claim 9, for Mr. Livermore also agrées with the other witnesses 
that "the individual éléments [of that claim], or substantial équiva- 
lents therefor, were separately old at the time of the Dewey pat- 
ent." Dewey was not the first to devise an indicator which was 
used in some kind of electrical apparatus, and which indicated "how 
the connections stand," and was operated by the movement of the 
switch; and a switch for controlling the connections of heating con- 
ductors with supply conductors was old. The handle of a switch 
sometimes served as an indicator, when the number of connections 
was small, and the changed position of the handle could be plainly 
seen, and therefore whatever each position indicated could easily 
be learned by expérience. The form of the indicator shown in the 
drawings of the Dewey patent, viz. a pointer, and the correspond- 
ing marks on the case of the heater, was known before the date 
of the Dewey invention. But it is said, and with truth, that the 
combination of the three éléments, as stated in claim 9, was novel 
in an electrical heater; and it is urged that the fact of this novel 
combination, and the important effect resmlting from it, tend to 
characterize it as a patentable invention. We agrée with the judge 
of the circuit court that the claim is a broad one, and was neit'her 
confined nor intended to be confined to a particular form of heater 
or of switch, and that, if it was so confined, it would be worthless. 
The improvement was generic in character, and consisted in the 
combination of the three éléments, irrespective of their particular 
form. The gist of the improvement is the indicator in combination 
with the two other éléments; for those had been, in substance, com- 
bined before, and there is nothing in the claim or in the spécification 
which suggests novelty in their union. For example, the patent to 
Oarl Seiler, No. 379,822, dated March 20, 1888, describes an electrie 
heater with a large radiating surface of insulating material. This 
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surface is provided with a number of projections, around and in con- 
tact with which the heating constructions are placed. Thèse pro- 
jections are made in the for m of cônes, which are preferably made dé- 
tachable, for convenience of repair or altération, and the wires 
through which the current is to pass are wound around the cônes. 
The patent says: 

"If desired, there may be combined with the rows of colis, a commutator or 
swltch, L, slmilar In character to the commutator, G, and contact fihgers, I, at 
the terminais of the rows of coils, may be adapted to bear on the projections of 
the commutator cylinder, so that, by turning the latter, more or fewer rows 
of coils may be included In the circuit, according to the amount of heat re- 
qulred." 

The différence which the complainant's counsel suggesta between 
the Seiler and the Dewey structures is this: Dewey's sections are sep- 
arate heaters, separately cased, held in one frame, and removable from 
it, whereas Seiler's sections are not separately cased, but are in one 
single case. Whatever may be the patentable value of this différ- 
ence as applied to other claims of the Dewey patent, — and we do not 
deny that it has such value, — it is not of importance as regards the 
combination of heating sections adapted to be connected in différent 
ways with the supply conductors and a switch for controlling the con- 
nections. The Seiler coils are capable of being combined or connected 
in any desired electrical arrangement. They come within the com- 
plainant's construction of that part of claim 9 which speaks of sec- 
tions adapted to be connected in différent ways with the supply con- 
ductors, and which is, as expressed by Mr. Livermore, as follows: 

"If the sections are so constructed that they may be connected In any of the 
possible electrical arrangements that are used, * * * they would embody 
fhe structure referred to in the ninth claim. If, however, the heater was so 
made that its resisting wire can only be used In a séries arrangement (that is, 
as a single line from a supply conductor), it would not be a structure forming 
the subject of the ninth claim." 

And further he says: 

"I understand that the heater sections described by Dewey are adapted to 
be connected in any desired arrangement. Of course, some spécifie arrange- 
ment must be ehosen when they are put into use; and, whatever arrangement 
may be ehosen, I should still regard the apparatus as embodying the invention, 
as It retained the capability of being used in other arrangements, if desired, 
even though in a particular instance such capability was not utilized, and the 
arrangement flrst ehosen was adhered to." 

But the Seiler heater had no indicator, unless the handle of the 
switch can be called such a device; and, as this heater tells with 
suffleient accuracy a known method of electrical heating at the date 
of the Dewey invention, it directly raises the question of importance 
in the case, which is, was the improvement of claim 9, though novel 
and useful, patentable? That an indicator which enables the rail- 
road car conductor to regulate accurately and promptly the heat pro- 
duced by the apparatus is useful, is a matter of course. It indicates to 
him "which one of the number of possible heat-producing effects is 
at any time brought into opération." The position of the handle of 
an uncovered switch would testify to an experienced operator the 
strength of the current, but it is important to hâve the apparatus cov- 
ered by a case; for strong currents are used, and in that event the 
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présence of an indicator is very helpful to an inexpérience*! person, 
for it tells him with précision how to increase or decrease the heat. 
The utility of an indicator is so well known that its use had become 
Tery extensive in electrieal apparatus, and the gênerai knowledge of 
its utility and of its method of construction had caused its employ- 
ment to become a matter of mechanical, rather than inventive, skill. 
Thus, Mr. Livermore says, in substance, in regard to the use of indi- 
cators in electrieal apparatus gênerai ly at the date of the Dewey in- 
vention, that it was a matter of common knowledge to employ with 
or apply to a hand operated switch an indicator, when such an adjunct 
was désirable to facilitate intelligible opération of the switch. To add 
to the switch of an electrieal heater a pointer controlled by the switch, 
to tell its position and designate the way in which it is to be moved 
in order to increase or to decrease the heat, seems a matter for the 
shop rather than for the laboratory. In view of the existing state 
of facts in regard to the employment of switches and indicators con- 
trolled by them which is set forth in the record, as well as in the 
testimony of the patentée and his experts, as in the testimony intro- 
duced by the défendant, we are of opinion that the improvement de- 
scribed in claim 9 was not of a patentable character. The interlocu- 
tory decree in the Albany Railway Case is reversed, with costs, and 
the case is remanded to the circuit court, with instructions to dismiss 
the bill. The order for an injunction in the case against the Consoli- 
dated Car-Heating Company is reversed, without costs, as the actual 
défendant in each case is the same. 



CITY OP SEATTLE V. McNAMARA. 

(Circuit Court of Appeals, Ninth Circuit June 7, 1897.) 

No. 330. 

Patents — Action at Law for Inprikgement — Damages. 

In an action at law for infrlngement, where plaintiff shows no established 
license fee, no market priée, and no other use of the invention than that by 
défendant, there can be no recovery beyond nominal damages, and It is error 
to leave lt to the jury to détermine what would be a reasonable royalty. 

In Error to the Circuit Court of the United States for the District of 
Washington, Northern Division. 

Frank A. Steele, for plaintiff in error. 

John Wiley and Alpheus Byers, for défendant in error. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The défendant in error, James Mc- 

Namara, brought this action against the city of Seattle to recover 
damages for the infringement of letters patent No. 521,767, centering 
for tunnels, issued to James MeNamara on June 19, 1894. It was 
shown on the trial that the inventor, while employed as a masonry 
foreman in constructing sewer tunnels for the city of Seattle, can- 
«eived the form of centering of tunnels which was afterwards «a- 
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bodied in his patent. The city used the device for 18 months, during 
which time the patentée continued in its employaient as foreman. 
He was then discharged, and he soon after gave notice to the city 
that he had applied for a patent for his invention. The city continued 
to use his device, and it is for such subséquent use that the damages 
are claimed. It appeared on the trial that the patentée had made 
no sale of his device, or of the right to use the same, and had granted 
no licenses, and that no royalty had been established therefor, and 
that the device had never been used except by the plaintiff in error. 
The défendant in error was permitted by the court, against the ob- 
jection of the plaintiff in error, to state the sum which, in his opinion, 
would be a reasonable royalty for the latter's use of the patented de- 
vice. The principal assignment of error is that the court instructed 
the jury as follows: 

"The jury are Instructed upon the measure of damages that in thts case the 
proper method of assessing plaintiff's damages, if you flnd that he is entitled 
to recover any, Is for you to ascertain and détermine what would hâve been a 
reasonable royalty for the défendant to hâve paid for the use of the Invention 
at so mueh for each one made and used; and in determining this point, if there 
was an established royalty, that sum would hâve been the measure of dam- 
ages; but in this class of cases, where no royalty has been established, there 
are, neeessarily, no data from which the value of the royalty can be calcu- 
lated with mathematical certainty, and damages, like damages in many other 
classes of cases, are calculable upon such évidence as it ls in the nature of 
the case to produce. The amount of damages it is the province of the jury 
to détermine, taking into considération the whole évidence." 

The latter portion of this charge embodies the views which were 
expressed by this court in the case of Packing Co. v. Oassiday, 12 
C. C. A. 316, 64 Fed. 585, in which we approved the doctrine de- 
clared in section 563 of Walker on Patents, which is thus expressed : 

"Where damages cannot be assessed upon the basis of a royalty, nor on that 
of lost sales, nor on that of hurtful compétition, the proper method of assessing 
them ls to ascertain what would hâve been a reasonable royalty for the in- 
frlnger to hâve paid." 

Since that décision was rendered, the suprême court, in the case of 
Coupe v. Royer, 155 U. S. 565, 15 Sup. Ct. 199, reversing Royer v. 
Coupe, 29 Fed. 371, has announced the doctrine that in an action at 
law to recover damages for the infringement of letters patent the 
damages are measured only by the extent of the plaintiff's loss as 
proved by the évidence. The court said : 

"At law the plaintiff is entitled to recover as damages compensation for the 
pecuniary loss he has suffered from the infringement, without regard to the 
question whet'her the défendant has gained or lost by his unlawful acts. 
* * * It is évident, therefore, that the learned judge applied the wrong 
standard in instructing the jury that they should find what the défendants 
might be shown to hâve gained from the use of the patented invention. * * * 
Upon this state of facts the évidence disclosing the existence of no license fee, 
no lmpairment of the plaintiff's market ,— in short, no damages of any kind,— 
we think the court should hâve instructed the jury, if they found for the plain- 
tiff at ail, to find nominal damages only." 

It is true that in Coupe v. Royer there was no évidence tending to 
show what would hâve been a reasonable royalty for thé use of the 
plaintiff's device, the évidence upon that branch of the case being 
confmed to proof of the advantage which the défendant would gain 
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tfirongh the nse of the invention, and the profits Se wonld dérive 
theref rom ; and the court did not expressly hold that in an action at 
law the plaintiff might not prove as the measure of his damages the 
sum that wonld be a reasonable royalty for his invention, and did not 
in terms disaffirm the doctrine expressed in Walker on Patents and 
in Packing Co. v. Oassiday, above referred to; yet the plain pur- 
port of the décision is to that effect. It déclares the broad doctrine 
that there is no remedy at law for the inf ringement of a patent un- 
less the plaintiff show actual damage to himself, or show that prior 
to the act of infringement a sufficient number of sales of the pat- 
ented invention, or of the right to use the same, had been made at 
a settled price, to establish a royalty, or a market price, for the use 
of the invention, so that by the defendant's act his market had 
been impaired. There had been no such established royalty in the 
présent case. The invention had not been used except by the 
plaintiff in error, and the right to use the same had not been sold to 
any one. It cannot be said, therefore, that a market for his inven- 
tion has been created which could be the subject of impairment by the 
act of the infringer. Under the authority of Coupe v. Eoyer we are 
compelled to reverse the judgment at the cost of the défendant in 
error, and remand the case for a new trial. 



FORGIB v. DUFF MANUF'G CO. 

(Circuit Court of Appeals, Third Circuit. July 19, 1897.Ï 

L Patents— Mechanicài, Equivalents. 

To couvert a plate yielding bodily to effect a trlpping by the recedlng 
of a lug when It cornes in contact with the object to be tripped into a plate 
having yielding lugs performing the same functions la not Invention, but 
mère use of a mechanicài équivalent. 
t. Same — Jacking Apparatus. 

The Barrett patent, No. 455,993, for a Jacking apparatus, construed, and 
%eld infringed as to claims 1 and 6. 78 Fed. 626, affirmed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania, 

William L. Pierce, for appellant, 
James I. Kay, for appellee. 

Before DALLAS, Circuit Judge, and BUTLER and KIRKPAT- 
BIOK, District Judges. 

KERKPATRICK, District Judge. This matter cornes before the 
court on an appeal from a decree of the circuit court for the West- 
ern district of Pennsylvania (78 Fed. 626), granting to the com- 
plainants a preliminary injunction based upon two patents, No. 455,- 
993, July 14, 1891, and No. 527,102, October 9, 1894, issued to Josiah 
Barrett, and assigned to the Duff Manufacturing Company. The 
claims involved are 1 and 6 of patent No. 455,993, and claim 19 of 
patent No. 527,102; but, inasmuch as the défendant, in his answer, 
•onsents that decree be made against him as to claim 19, patent No. 
81 F.-65 
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527,102, the court is only concerned with the considération of the 
claims 1 and 6 of patent No. 455,993, which are in the following 
words: 

Claim 1: "In a jack, the conibination of a bar having teeth on one side there- 
of , a privotal lever, two pawls pivoted to said lever, and having Angers rigid 
therewith, and a yielding tripping plate having lugs thereon adapted to engage 
with said Angers, and through the same draw the pawls from engagement with 
the toothed bar, substantially as and for the purpose set forth." 

Claim 6; "In a jack, the combinatlon of a bar having teeth on one side there- 
of, a pivotai lever, a pawl pivoted to said lever and having a finger rigid there- 
with, and a yielding tripping plate mounted on the frame, and having a lug 
adapted to contact with said flnger, and through the same draw the pawl from 
engagement with the toothed bar, substantially as and for the purposes set 
forth." 

In a former suit brought in this circuit entitled Manufacturing Co. 
v. Forgie, 57 Fed. 748, upon full considération the court held this pat- 
ent, No. 455,993, to be valid, and decided that the complainant was en- 
titled to hâve such a broad construction put upon his claims as would 
enable him to obtain the benefit of the full scope of his invention. 
The validity of the patent having been so sustained, the only ques- 
tion now before us for considération is one of infringement, and in de- 
termining it the court should be guided by the rules of construction 
laid down in the case above referred to, and which are in conformity 
with the décision in Electric Co. v. La Bue, 139 U. S. 601, 11 Sup. Ct. 
670. In the opinion which has been filed in this cause, and which 
forms the basis of the decree appealed from, the learned judge sets 
forth clearly and fully the state of the art before and at the tinie 
application was made by Barrett for his patent No. 455,993, and the 
need which existed for further improvement in the then existing 
mechanism to adapt the lifting jack of Barrett, manufactured under 
patent No. 312,316, to the requirements of an "oil-well jack." This 
mechanism had been provided with a rigid tripping plate, and, in or- 
der to provide for the withdrawals of the pawls during the reversing 
opération, there were pivoted to said pawls spring-actuated Angers, 
which, when the lever was operated, moved in contact with the trip- 
ping plate in such a way as to draw the pawls away from the teeth 
of the rack. In applying this mechanism to the purposes of an "oil-well 
jack," it was found that when the joint was tightly coupled together, 
and the wrenches still applied thereto, the wrenches exerted a very 
strong pressure against the carriage and the fixed post on the rack 
bar, and the opération to remove the wrenches from the drill rod so as 
to permit the latter to be used was found to be very difflcult. To 
overcome this difficulty was the object of the yielding tripping plate 
provided for in the claims of patent No. 455,993, above set forth. By 
the substitution of the yielding tripping plate having a lug or lugs 
thereon adapted to engage with said Angers, and through the same 
draw the pawls from the toothed bar "for the device described in 
patent No. 312,316, Barrett gained for his new machine simplicity and 
strength, — simplicity, in that the parts were reduced in number by the 
removal of the levers and one of the springs; and strength by his abil- 
ity to increase the size of the pawls, and relieve them from the strain 
of carrying the reversing mechanism." In patent No. 455,993 we find 
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the folio wing éléments in combination: A rack bar having teeth 
upon one side, a frame for pivoted lever, a lever pivoted on a franie 
and provided with a long and short pawl pivoted thereto, Angers rigidly 
connected with the pawl, a yielding tripping plate having lugs whieh, 
when the plate is in a given position, will engage the rigid Angers 
on the pawl; the construction specifled to produce "power mechanism 
in which a step by step movement back and forth is obtained, said 
movement being actively operated in one direction to move a load, 
and passively operated in the other direction to control the move- 
ments of a load." In so far as the rack bar, the pivoted levers, the 
pawls having Angers, and the tripping plate in gênerai combination 
are concerned, they are the same in patents No. 312,316 and No. 455,- 
993, but the constructions differ in that in the prior patent the Angers 
are pivoted on the pawls, and the springs which accumulate and apply 
the power to withdraw the pawls from engagement with the rack bar 
are also mounted on the pawls, while the tripping plate is rigid dur- 
ing its opération. In the patent in suit the Angers are made rigid on 
the pawls, and the spring which accumulâtes the power, and applies it 
to withdraw the pawls from engagement with the rack bar, is trans- 
ferred to the tripping plate, constituting one élément which is called 
the "yielding tripping plate," the claims of the patent being for the 
combination of rack bar, pivotai levers, and pawls of Angers, a trip- 
ping plate, and springs for applying power to the pawls through the 
Angers, when the Anger is rigidly connected with the pawl, and the 
storage spring with the tripping plate. The claims of the patent 
No. 455,993, which are under considération, cover broadly the idea of 
the yielding plate without limitation as to the position or form of the 
plate, the only requisite being that it shall yield in such a way as to 
accomplish its purposes, viz. the withdrawal of the pawls from en- 
gagement with the toothed bar. This will be apparent by référence 
to page 2, line 10, of the spécification of the patent: "The tripping 
plate is mounted in any suitable way upon the jack frame, being 
shown in the drawings as pivoted to the same, though it is évident 
that it may be mounted to slide therein." The device was wholly 
new. Nothing in anticipation thereof has been brought to the at- 
tention of the court, nor cited by way of référence in the patent of- 
fice. If we turn to the Forgie machine, marked "Exhibit Forgie 
Jack," and which is claimed to be an infringement, we And a rack 
bar with teeth on one side, a pivoted lever, and two pawls with rigid 
Angers pivoted to said lever. Thèse are the same éléments found in 
the Barrett patent, needing only in combination the "yielding trip- 
ping plate" to make it similar throughout To perform the func- 
tions of the complainant's yielding tripping plate, the défendant has 
adopted an ingenious device. Instead of pivoting the tripping plate 
to the jack frame, and placing a spring under the same by which the 
whole body of the tripping plate is pressed upwardly against the 
rigid Angers of the pawl, he has devised a plate which slides in the 
frame, and secured within the plate, and projecting up there- 
from in position to be engagea by the rigid Angers of the pawls are 
the spring Angers, so that, while the plate as a whole is rigid, yet, 
with the yielding Angers placed thereon, the same resuit is obtained 
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in practically the same manner as in the patent in suit. The yield- 
ing of the plate within itself is the clear équivalent of the bodily 
yielding of the plate, while the spring Angers form lugs which store 
the power, and give a movement the same in principle as that of 
the complainant's jack. To convert a plate yielding bodily to effect 
a tripping by the receding of a lug when it cornes in contact with the 
object to be tripped into a plate having yielding lugs perf orming the 
same functions, requires no exercise of the inventive genius. The 
latter seems to us but the équivalent of the former. The défend- 
ante machine being similar in its other éléments, to which référ- 
ence has been made, and the tripping mechanism being but the 
équivalent of the complainant's tripping plate, we are of the opinion 
that the infringement of claims 1 and 6 of complainant's patent No. 
455,993 is clearly shown, and that the decree of the circuit court 
should be affirmed. 



STEEL-CLAD BATH CO. v. DA VISON. 

(Circuit Court of Appeals, Second Circuit. July 21, 1897.) 

Patents— Invention — Bath Tubs. 

The Booth patent, No. 458,995, for a bath tub composée! of a smooth sheet- 
metal casing, having a llning of copper or other light, flexible material, ham- 
mered, rolled, or pressed into close contact therewith, is void for want of 
invention, in view of Holmes patent, No. 189,559. 80 Fed. 904, affimied on 
application for rehearing. 

On Application for Eehearing. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is a pétition by the complainant 
and appellee in the above-entitled cause for a rehearing of the ap- 
peal which was recently decided by this court in favor of the appel- 
lant. 80 Fed. 904. The earnest belief of the counsel for the 
complainant in the strength of its patent, and that the court was 
led astray by a misapprehension of the mechanical facts of the case, 
induce us to restate our views respecting the patentable character of 
the invention. The bath tubs most frequently in use before the 
date of the Booth invention in houses which had a permanent water 
supply and drainage System were, as Mr. Benjamin, one of the com- 
plainant's experts, says, "commonly made of thin métal, usually 
copper, arranged in what was practically a wooden box, permanently 
fastened in place." The wooden cases possessed alleged dangers, 
some of which were a tendency to decay, and consequently to produce 
or to harbor germ life. To eliminate this wooden box, the same ex- 
pert says, was one of his (the patentee's) principal objecta. He sub- 
stituted a sheet-steel casing for the wooden casing, and a lining of 
thin copper pressed, as the pre-existing lining had been, into close 
contact with the exterior casing. Claim 1 describes the invention 
which he desired to secure as "a bath tub composed of a smooth sheet- 
metal casing having a lining of copper, aluminum, or other light, 
flexible material, hammered, rolled, or pressed into close contact with 
its outer casing, substantially as and for the purpose specifled." 
The questions which naturally first presented themselves were the 
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novelty and the patentability of the improvement described in this 
claim. One of the methods of making bath tubs which existed be- 
fore the date of the Booth invention was shown in the Holmes port- 
able tub, patented April 17, 1877, which consisted of a zinc body 
and a tin lining, made into a compound sheet. "The sheet was 
formed by uniting a thin sheet of tin and a thicker sheet of zinc 
by rolling the two sheets together, soldering them face to face, or 
otherwise producing a homogeneous sheet having tin for a f acing and 
zinc for the body." The différence which the complainant's experts 
pointed ont between the two tubs was that the Holmes tub was 
made of a homogeneous sheet having one métal for the facing and 
other métal for body, whereas the Booth structure was an inner tub 
of thin métal resting in contact with and supported by an outer 
Bteel casing. Upon the point of homogeneity, the court thought 
that the independency of the two sheets of métal was not regarded 
by fhe patentée as important, or, in the language of the opinion, that 
the distinction "was not recognized" in the original Booth spécifica- 
tion, which said that his "lining was hammered, rolled, or pressed, so 
as to be practically intégral with its outer casing." The opinion 
further said that "the body of each tub can be made by rolling the 
two sheets together." The flrst misapprehension of facts which the 
complainant thinks existed was that the two methods of rolling were 
the same, whereas the Holmes sheets were placed together flatwise, 
and, as thus superposed, were united together, while the lining 
sheet of the Booth tub, when flat, was passed between rolls under 
pressure in such wise as to bend or curl it into curved form. The 
second alleged misapprehension was a failure to understand that 
the Booth tub was made of two independent sheets of métal, one 
nested within the other, and in mechanical contact only with each 
other. The language of the opinion probably justifies the complain- 
ant's belief that this misapprehension existed; but the fact that 
the copper lining was nested within the outer steel casing, and that 
the sheets were not homogeneous, was both apparent and was well 
understood. The court was also aware that the mechanical process 
by which a flat sheet of copper was hammered, rolled, or pressed so 
as to become curved and conform to the curvatures of an exterior 
sheet-steel case was not the same as that by which two flat sheets 
of métal, having been united together, were bent into a tub, but 
was also of opinion that under the Booth patent the particular me- 
chanical means of union were not of patentable importance. Booth's 
actual invention consisted in making a bath tub with a sheet-steel 
case and a copper lining, instead of a tub with a wooden case and 
a copper lining, and he nested the lining within the exterior case 
as the wooden case had been lined; but the patentée deemed him- 
self entitled to a broader patent, and claim 1 was not limited to any 
particular kind of métal, or to any particular manner by which the 
two sheets were to be pressed, hammered, or rolled together. They 
could be brought together by the nesting process, as in the wooden 
bath tub and in the William Gee patent of October 22, 1867, or by 
bending the combined sheets into the required shape by means of 
suitable rollers, as in the Willis L. Brownell patent of October 21, 
1879, or by bending two sheets which had been united so as to be 
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homogeneous as In the Holmes patent. The complainant desires 
that the daim should be so construed that the completed metallic 
tub must be a water chamber nested within an outer sheet-metal 
casing. ïlie objection to that construction is that the patentée 
took a patent for a metallic tub of any two kinds of sheet métal, 
which were to be brought together in close contact by pressing, ham- 
mering, or rolling. The application for rehearing is denied. 



CRAIG et al. v. MICHIGAN LUBRICATOR CO. et aL 

(Circuit Court of Appeals, Sixth Circuit. July 6, 1897.) 

No. 414. 

Patents — Infeingement — Steam-Engine Ltjbkicators. 

Tlie Craig patent, No. 398,583, for an Improvement in sight-feed steam- 
engine lubricators, construed, limited, and held not infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

J. W. Kaymond and Edmund Whitmore, for appellants. 
George S. Payson and George N. Lothrop, for appellees. 

Before TAFT and LUE/TON, Circuit Judges, and SAGE, District 
Judge. 

SAGE, District Judge. This appeal is from a decree dismissing 
bill for alleged infringement of letters patent No. 398,583, issued to 
W. H. Craig, February 29, 1889, for an improvement in steam-engine 
lubricators. See 72 Fed. 173. 

The défendants are the Michigan Lubricator Company and Frank 
W. Marvin, as its président and individually. By stipulation, Max 
Nathan was made a party complainant, because of certain rights held 
by him under the patent. The suit was not pressed against Marvin, 
and no appeal was taken from the dismissal of the bill as to him. 
The bill, which is in the usual form, charges infringement of claims 
2, 4, 5, 6, and 7. The answer sets up the invalidity of the claims of 
the patent for want of novelty or invention; that they are limited 
to the construction shown in the patent drawings; that they are for 
nonpaten table aggregations; that by limitations imposed by the pat- 
ent office, and accepted by Craig, without appeal, the claims are re- 
stricted to the construction shown in the drawings of the letters 
patent; that a cup embodying Craig's alleged invention was publicly 
used and sold for more than two years prior to his application; and 
that the défendants do not infringe. 

The object of the invention, as set forth in the spécification, is "to 
provide a means of equalizing the steam pressure in a lubricator 
provided with a sight feed or an observation chamber, in which the 
drops of oil may be seen in or on their way to the part or parts of the 
engine to be lubricated in cases where the oil-discharge conduit lead- 
ing from such lubricator is subject to a variation therein of pressure 
not incident at the time to the boiler from which steam is conducted 
into the lubricator." 

The drawings show a steam-engine lubricator, which has a globular, 
metallic condenser, immediately above and connected with a sight 
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feed or observation chamber, which has a glass pane, d, a reflecting 
partition, e, and a nipple of small pipe, f, to lead oil from the réservoir 
into the observation chamber when, the patentée says, — 
* "The latter is chargea with water that may hâve escaped from the condenser 
down through the educt pipe or conduit, g, leading from the observation chamber 
up into the condenser to near the top thereof, such pipe, g, being to receive live 
steam from the condenser steam-induct pipe or conduit. 

"From the condenser at its lower part, a passage, h (see Fig. 2), extends and 
opens into a narrow space between a reflector, i, and the glass pane, k, of another 
sight feed, 1, such space opening into the oil réservoir. A screw plug, m, ar- 
rangea as shown In Fig. 2, serves to interrupt the flow of water from the con- 
denser to the said narrow space. 

"The oil réservoir is furnlshed with means for supplying lt with oil, such being 
an induct, n (see Fig. 1), provided with a screw plug, o. Furthermore, there is 
in rear of the partition, e, an oil exit or discharge pipe, r, to lead the oil to the 
part or parts of the engine to be lubricated. 

"The above-described lubricator is essentially like that exhiblted In letters pat- 
ent No. 277,464, dated May 15, 1883, and granted to me. I hâve made additions 
to it for the object or purpose,hereinbefore mentioned; that is to say, I hâve 
provided the condenser with a pipe or conduit, p, to lead from it to the boiler, 
in order to conduct steam from the boiler Into the condenser, such pipe having 
in it a stopcock, q. 

"The steam-educt pipe or conduit, g, has its upper end In close juxtaposition 
with the steam-lnduct pipe or conduit, p, and its other end is connected with the 
top of a steam-equallzing chamber near the point where the oil-discharging con- 
duit connects. Thus, live steam passes direct from the induct pipe or conduit, 
p, through the educt conduit, g, to the top of the observation chamber. This pro- 
duces a compact device. The pipe, g, Is wholly within the Unes of the lubricator, 
being a part thereof, and requlring no fitting or adjusting when the device Is 
placed on a boiler. This educt or steam pipe, g, leads into a steam space or 
duct connected to the observation chamber. This space forms a steam chamber, 
which enhanees materially the value of the lubricator. 

"When the lubricator ls being used, live steam passes down the Induct, p, into 
the condenser, b, a portion of it being condensed, and passing down the passage, 
h, Into the oil cup, a, as usual. A modicum of the live steam from induct, p, 
passes as live steam down the educt, g, into the steam chamber, and, with the 
oil which rises through the sight-feed chamber, passes on* through the exit, r, 
into the oil pipe, such outflow being regulated, as desired, by the stopcock, s. 
I hâve also provided the oll-exlt pipe or conduit, r, with a stopcock, s, arrangea 
on it as represented. 

"From the above it will be seen that in this, my lmproved steam-engine lubri- 
cator, the steam enters dlrectly into the condenser without ftrst passing upward 
through the pipe therein. The water of condensation from such steam flows 
from the condenser down through a conduit to the oil réservoir, and the live 
steam passes down the pipe, g. The oil observation chamber being charged with 
water, the oil, in drops, passes through such water, and over the partition, e, 
into the oil-exit passage, and thence through such to the part or parts of the 
engine to be lubricated. The stopcock, s, being slightly open, the oil discharged 
in conséquence thereof is met by the steam passing from the condenser down- 
ward through the pipe, g, therein into and through the exit pipe, such oil, by 
such steam, being carried to the part or parts of the engine to be lubricated. 

"The object of the stopcock, s, in the exit pipe, r, when used with the above- 
described lubricator, A, provided with the steam pipe leading into the upper part 
of its condenser, is to throttle or regulate or wholly interrupt the discharge of 
the oil and steam In case of the steam for supplying the valve chest of the 
engine being wholly or partially shut off, such steam being supplied to such 
valve chest by a conduit separate from the oil-exit pipe of the lubricator. There- 
fore, with the cock, s, to the oil lubricator exit pipe, and with the steam let into 
the upper part of the condenser, and also from the condenser into the exit pipe, 
it will be seen that I can maintain a constant or nearly constant or uniform 
pressure of steam within the lubricator, even when the steam from the boiler 
to the valve chest of the engine may be eut off, such enabling me to maintain a 
uniform or practically uniform feed of oil through its sight-feed or observation 
chamber when the steam to the valve chest of the engine may be shut off. 



872 81 FEDERAL REPORTER. 

"The steam chamber above referred to possesses very material advantages. It 
furntshes at thls point a body of hot, Uve steam, that communicates with the 
sight-feed chamber. It keeps the lubricator sufflciently hot in cold weather, so 
as to hâve the oil in a good fluid condition without boiling it. ïhe condense 
water passing by this chamber is kept warm, and, as warm water enters the 
oil chamber, softens the oil. This steam chamber also has a most valuable 
functlon as an equalizer, and forms in the lubricator an equalizing chamber, the 
exit of which 1s controlled by the valve, s. By means of this valve the exit is 
so controlled as to diminish the flow of steam through the steam chamber when 
desired, so that the steam pressure in the lubricator is regulated or equalized, 
which permlts the oil under ail clrcumstânces only to be fed by the action of the 
pressure of the condense water. 

"I do not claim a lubricator constructed as represented In the United Statea 
patent No. 262,774, in which oil passes in the sight-feed or observation tube down- 
ward through steam, and not through water, as in my lubricator." 

The drawings are hère présentée! as they appear in the letters pat- 
ent 
The claims charged to be infringed are as follows: 

"(2) A lubricator combining thèse éléments: A condenser, a réservoir for oil, 
an observation chamber in which oil rlses through water, an oil-discharging con- 
duit leading from the top of the observation chamber, a conduit for conveying 
steam from the boiler lnto the condenser, and another conduit wholly within the 
Unes of the lubricator, and for conveying live steam from the induct conduit of 
the condenser to the top of the observation chamber, as set forth." 

"(4) In a slght-feed lubricator through water in which oil rises, the combina- 
don of the oil réservoir, a steam chamber at the top thereof, the oll-discharge 
conduit, and the condenser having a pipe to lead steam thereto, and also a pipe 
to lead steam lnto the said steam chamber and oll-discharging conduit. 

"(5) In a sight-feed lubricator of the character descrlbed, a steam chamber 
located near the top of the oil réservoir, and communicating wfth the sight-feed 
chamber through which oil rises through water, and also having a pipe to lead 
steam lnto such chamber, and also communicate wlth the steam condenser of such. 
lubricator, and another pipe to lead steam to the condenser, and communicate 
with the steam chamber or pipe leading thereto, whereby an equalizing pressure 
ls obtained, as set forth. 

"(6) A steam chamber located at the top of the oil réservoir, and having a pipe 
to lead steam lnto such chamber, and also to communicate with the condenser, 
and a pipe to lead steam to such condenser, such steam chamber also communi- 
cating with a sight-feed chamber through which oil rises through water, and also 
having an oil-discharge passage to communicate with a pipe to eonvey the oil 
or oil and steam to the part or parts of the engine to be lubricated, ail being sub- 
stantially as set forth. 

"(7) In a sight-feed lubricator in which oil rises through water, and having a 
steam chamber at the top part of the oil réservoir of such a lubricator, the com- 
bination of the following: The steam chamber referred to, a condenser, a pipe 
to lead steam thereto, and another pipe to lead steam into the said steam cham- 
ber, a conduit communicating with the sight-feed and steam chambers, a choked 
oil-discharge conduit communicating with the two last named chambers, the oil 
réservoir, and feed-regulating valve, ail being combined to operate substantially 
as set forth." 

The problem which those engagea in deyising steam lubricators 
had to encounter was how to introduce the necessary supply of lubri- 
cating oil regularly, and with any desired llow into the steam or 
valve chest of the engine against the pressure of the steam when the 
engine was in opération. The problem was solved, in a measure 
at flrst, by so Connecting the oil réservoir with the steam pipe or 
boiler as to apply to its contents a counter steam pressure to balance 
the pressure in the steam chest, and then by some additional force, 
as gravity, feed the oil as needed into the steam chest and the parta 
to be lubricated. 
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Prior to Craig's device, there were some 30 patents designed ta. 
accomplish this resuit, which are pleaded and put in évidence by 
défendants as anticipations. Among them, one of the most promi- 
nent is the Siebert patent, No. 179,226, dated June 27, 1876, applica- 
tion filed January 3, 1876. That patent was for an improvement 
on his own invention, covered by letters patent No. 111,881, issued 
February 4, 1871. He states that in the lubricator covered by that 
patent the steam pressure upon the oil cup was balanced, and the 
only force for feeding out the oil was the hydrostatic pressure arising 
from the column of condensed steam in the réservoir. The equality 
of pressure was maintained only so long as the steam was admitted 
to the steam pipe through whioh the oil passed to the parts to be 
lubricated. When steam was shut off from that pipe, there being 
no pressure left to equalize the steam pressure through the condens- 
ing pipe, the oil was f orced out from its cup, and into the steam chest, 
in excessive quantity, causing waste, and emptying the cup. To 
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overcome that difficulty, Siebert devised the improvement covered 
by his patent of June 27, 1876. It consisted of adding a supple- 
mental pipe connected directly at one end with the condensing pipe 
or with the boiler, and at the other end with the steam pipe through 
which the oil passed to the parts to be lubricated. The supple- 
mental pipe acted in unison with the steam pipe, so long as steam 
was admitted to that pipe, but supplied its place and acted inde- 
pendently to accomplish the same resuit whenever steam was shut off 
from that pipe or from what was known as the "dry pipe." The 
claim was for the supplemental, or, as it was termed, the "auxiliary" 
pipe, in connection with the lubricator. 

Attention was directed by Craig to his patent No. 277,464, granted 
May 15, 1383, as being essentially like the patent in suit, but he 
states in his spécification that he has made additions to the former 
patent, "for the object or purpose hereinbefore mentioned; that is 
to say, I hâve provided the condenser with a pipe or conduit, p, to 
lead it from the boiler in order to conduct steam from the boiler into 
the condenser, such pipe having in it a suitable cock, q." 

By référence to the earlier patent it will be seen that the two con- 
densers are identical, excepting that the screw plug in the top of the 
condenser of the first has been taken out, and a pipe, p, connected 
at that point. The steam inlet in that patent was below the con- 
denser, and was provided with a tube or pipe, extending up into the 
condenser, where the steaRi was condensed to supply the water for 
displacing the oil, which, when displaced, passed out by means of 
a tube from the oil chamber through water condensed in a trap in 
the lower portion of the steam inlet, and thence through the observa- 
tion chamber to the steam pipe of the engine cylinder. There is no 
intimation in that patent, or in the patent: in suit, that the pipe, g, 
as it is lettered in the patent in suit, or b, as it is lettered in the 
prior patent, can be located elsewhere than within the condenser. 
In the spécification of the patent in suit it is described as "wholly 
within the lines of the lubricator, being a part thereof," and as an 
educt pipe or conduit "leading from the observation chamber up into 
the condenser to near the top thereof, such pipe, g, being to receive 
live steam from the condenser steam induct pipe of conduit." In 
addition to this, and not less significant, it appears from the file wrap- 
per and contents that the patent office understood that within the 
lines of the lubricator meant within the condenser of the lubricator. 
In the opinion of the examinera in chief on appeal in the matter of 
the interférence between the application of Craig and patent No. 
308,258, granted November 18, 1884, to Clarence B. Hodges and 
Elija McCoy, the examinera in chief stated that : 

"The essence of the matter in issue, as well as Craig's claims ex parte, lies 
in the conduit to lead steam from the boiler into the condenser of a side-feed 
lubricator of the character described, in combination with another conduit within, 
and t6 lead steam from the condenser into the oil-discharging conduit, so as to 
provide a circulation when the throttle of a locomotive engine is closed, and thus 
prevent the pumping action of the cylinders from draining the oil chamber. This 
is what Craig now allèges to be his invention and discoveiy, and, in conséquence, 
obtained a judgrnent of patentability on." 
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It appears that Oraig, in order to save his claim to priority, had 
introduced testimony to prove the possession of this device in 1883, 
and prior thereto. The examinera in chief said that that proved 
too much, — 

"For If the lubricator which he had in use on stationary engines, and advertised 
for such use, contained the Invention which he now bases his claim on, the same 
matter is elearly shown by the évidence to hâve been known and used by other* 
as early as 1879. Craig cannot blow hot and cold with the same breath. He 
cannot plead that he had not the invention when public use is in question, and 
by the same évidence show that he had it when priority of invention is in ques- 
tion. He was given the benefit of the doubt on his own qualifications and dis- 
tinctions, and 'ut res magis valeat quam pereat' to save forfeiture, but the inven- 
tion cannot now be expanded to save priority." 

This décision was affinned by the acting commissioner, who sub- 
sequently denied a motion for rehearing. Later, in his officiai ca- 
pacity as assistant commissioner, he granted a motion to reopen the 
case, and a former décision awarding priority to Hodges and Mc- 
Coy and other parties in the interférence was vacated, and Oraig 
was declared to be the prior inventor. But the limitation above 
quoted of the pipe, g, was never removed, and it binds Craig and 
those holding under him. ' 

The appellees' lubricator is manufactured in two forms, but the 
différence between them is so slight as to be unimportant. The 
blue print of the first shows a cup in which the inflowing steam and 
the outflowing oil are brought together in a chamber from which 
steam is taken to the condenser, and oil to the parts to be lubricated. 
The cup comprises a condenser and an oil réservoir connected with 
the condenser by means of a pipe controlled by a valve. At each 
side of the lubricator there is a sight feed of the up-drop variety, 
like that shown in patent 196,650, to G. H. Flower, dated October 
30, 1877. Thèse sight feeds are exactly alike, one Connecting with 
the right-hand steam chest, and the other with the left. At their 
upper ends they connect with passages g 3 , shown in complainants' 
exhibit défendants' blue print Fig. 4, which leads into a chamber, r, 
into which also enters a steam-supply pipe, p. 
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The steam is supplied to the condenser by a branch of this pipe, p, 
leading from the chamber, r; and from the chamber, r, the oil and 
steam are led off to the steam chests, through choked tubes, marked 
"s 2 ." The branch of the pipe, p, leading from the chamber, r, which 
is the conduit communicating with the sight-feed and steam cham- 
bers, is placed outside the condensing chamber, and not inside the 
condensing chamber, as in the complainants' patent. Counsel for 
the complainants insist that in both cases this pipe perforais the 
same function, and produces the same resuit, and that the sole dif- 
férence is one of location. Tbey contend that the défendants' pipe 
is "wholly within the Unes of the lubricator," as they interpret that 
expression ; that is to say, that it "is a part of the lubricator proper 
(not necessarily inclosed within the main ohambers or castings of the 
lubricator), included between the points at which the lubricator is 
connected with the boiler and engine, as distinguished from some 
part of the piping outside of the lubricator, which has to be taken 
care of by the person Connecting the lubricator with the boiler and 
engine, and may or may not be properly supplied by the person mak- 
ing the connections." 

We do not concur in this interprétation. To infringe, the pipe 
must be within the condenser, substantially as shown in the draw- 
ings and described in the text of the complainants' patent, limited, 
as it is, by his acceptance of the rulings of the examinera in chief. 
The défendants therefore do not infringe. 

This conclusion renders it unnecessary to consider whether the 
complainants' patent, as limited, is valid, or whether, as was held 
by the court below, it is anticipated by prior inventions. The decree 
aDDealed from is afûrmed, with costs. 



LAIDLAW V. OBEGON RY. & NAV. CO. et al. 

(Circuit Court of Appeals, Ninth Circuit June 28, 1897.) 

No. 332. 

L Cracurr Courts of Appeal— Jurisdiction — Admiralty Appeals. 

In a suit in admiralty, where the district court has jurisdiction of Wjc 
parties and the res, but dismisses the libel on the ground that the cause of 
action is barred by lapse of time, the question involved, on an appeal froru 
such decree, is not one concerning the jurisdiction of the district court, so 
as to prevent the circuit court of appeals from taking jurisdiction. 

2. Appealable Decrees — Proceedings Subséquent to Mandate. 

A new question arising in the trial court in proceedings subséquent to the 
mandate of an appellate court, and not included therein, may be the subject 
of another appeal. 

8. Statutes of Limitation— Commencement of Suits— Admiralty Cases. 
A provision in a state statute that an action shall be deemed cornmenced 
as to each défendant when the complaint is flled and the summons is served 
on him, etc., does not apply to admirait} suits in the fédéral courts. 73 Fed. 
846, reversed. 
4. Same. 

After a vessel Iibeled for collision had been released on stipulation, the 
Personal représentatives of one killed in the collision intervened to recover 
damages under a state statute. Monition and citation based thereon were 
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duly issued and publlshed, but the sbip was not then seized, on the theory 
tliat the stipulation therefor given stood for her in respect to the daim set 
up by the intervening pétition. A recovery was had in the district court, 
but on an appeal it was held that the liabillty of the clalmant on the stipu- 
lation could not be increased by the subséquent intervention of new claims, 
and that, when subséquent intervening claims are flled, the vessel must be 
again arrested. The court therefore reversed the decree, and remanded 
the cause for further proceedings, but wlthout préjudice to the right of the 
court below to treat the intervening pétition as an independent libel, and 
issue process thereon. Thls was accordlngly done, and the vessel was agaln 
arrested. Held, that the intervening suit was to be deemed commenced from 
the original filing of the intervening pétition so as to stop the running of 
limitation, and not merely from the date of the lssuance of process. 73 
Fed. 846, reversed. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon. 

Williams, Wood & Linthicum, for appellant. 
W. W. Ootton, for appellees. 

Before EOSS, Circuit Judge, and HAWLEY and MOEEOW, Dis- 
trict Judges. 

EOSS, Circuit Judge. December 31, 1889, a libel in admiralty 
was flled by John Simpson, master of the British ship Clan Macken- 
zie, against the steamer Oregon, to recover damages for a collision 
between the two vessels, which occurred December 27, 1889, in the 
Oolumbia river. The libel charged the Oregon with fault in not 
having a proper lookout or a compétent pilot, and in failing to keep 
out of the way of the Clan Mackenzie, which was then at anchor. 
Upon the arrest of the Oregon, a claim to her was interposed by 
the Oregon Short Line & Utah Northern Eailway Company, and a 
stipulation given in the sum of $260,000 to answer the libel. Sub- 
6equently, intervening pétitions were flled by James Laidlaw, as ad- 
ministrator of the estâtes of Charles Austin and Mathew Eeed, two 
seamen of the ship, who were killed in the collision ; by James Simp- 
son and his wife, individually; and by 18 others of the crew of the 
Clan Mackenzie, for loss of their property, clothing, and effects in 
the sinking of the ship; and by James Joseph, another of the crew, 
for injuries received by him. Exceptions to thèse pétitions were 
flled by the claimant, denying the right to intervene after the vessel 
had been discharged from arrest. As to the intervention of Laid- 
law, the further objection was made that the right of action for the 
deaths of Austin and Eeed did not survive to the administrator of 
their estâtes. The exceptions were overruled, and the claimant 
ordered to answer. Answers were accordingly flled. Subsequent- 
ly, and on April 5, 1890, the Oregon Short Line & Utah Northern 
Eailway Company, charterer of the Oregon, flled a cross libel against 
the Clan Mackenzie, charging that the collision occurred through 
the fault of the latter, in certain particulars. A stipulation was 
given in the sum of $50,000 to ansiwer this cross libel, and the cases 
came on to a hearing in the district court That court found both 
vessels in fault, and adjudged a division of the damages. The in- 
tervening pétitions were held to hâve been properly flled, and one- 
half of the petitioner's claims was ordered to be paid by the Oregon, 
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and the other half out of the money found to be due to the Clan 
Mackenzie. 45 Fed. 62. From that decree both parties appealed 
to the circuit court, which affirmed the decree of the district court, 
and the case was then taken to the suprême court of the United 
States, where it was held, among other things, that the liability of 
the claimant on its stipulation could not be increased by the inter- 
vention of new claims made after the stipulation was filed and the 
steamship discharged; that if, after the stipulation is given, and the 
vessel is discharged from custody, other libels are filed, a new war- 
rant of arrest must be issued, and the vessel again taken in to cus- 
tody. Accordingly, the decree appealed from was "reversed, with 
costs to the original libelants as against the steamship Oregon, and 
with costs to the Oregon as against the interveners, and the case re- 
manded to the circuit court for further proceedings in conformity 
with this opinion; without préjudice, however, to the right of the 
court below, or of the district court, in its discrétion, to treat the 
intervening pétitions as independent libels, and to issue process 
thereon against the steamship Oregon, her owners or charterers, or 
to take such other proceedings therein as justice may require." 15 
Sup. Ot. 804. In pursuance of the mandate of the suprême court, 
the trial court entered an order permitting the libels of interven- 
tion to stand as original libels from the date of their filing, and 
directing process to issue for the seizure of the Oregon. Upon the 
making of that order exceptions were filed to the libels of interven- 
tion, upon the ground that the claims made therein are stale, and 
are barred by the lâches of each of the libelants, and that as to the 
claim of Laidlaw, as administrator, the facts relied upon are not 
sufficient to entitle the administrator to the relief prayed for. The 
court below overruled ail of the exceptions other than those to the 
pétition of Laidlaw as administrator, in which the claimant set up 
lâches and the statute of limitations in bar of that intervener's right 
to recover, in respect to which the exceptions were sustained; and 
Laidlaw, as such administrator, not desiring to plead further, the 
court entered a decree dismissing his libel, with costs to the com- 
plainant. 73 Fed. 846. It is from that decree that the présent 
appeal was taken. 

A motion to dismiss the appeal is made by the claimant upon the 
following grounds: 

"First. That the only question in issue is the jurisdiction of the district court, 
Second. In case this appeal may be regarded or treated by the appellant or by 
this court as an appeal from a decree entered by the district court of the United 
States for the district of Oregon upon a mandate issuing out of the circuit court 
of the United States for the district of Oregon, this court is without jurisdiction 
to entertain said appeal." 

Neither ground is well taken. It is a mistake to say that the 
question involved is one of jurisdiction. The cause of action was 
within the admiralty jurisdiction of the court, and there is no doubt 
about the jurisdiction of the court over the parties and over the res. 
The real and only question involved is whether the libelant's cause 
of action is barred by lapse of time. 

In respect to the second ground of the motion, it is sufficient to say 
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that the question out of which the appeal arises was not involved in 
the original suit, and was not included in the mandate of the appel- 
late court. It arose in the course of the, subséquent proceedings 
of the trial court, and is a proper subject of appeal. The motion 
to dismiss is, therefore, denied. 

The statutes of Oregon, in which state is the place where the colli- 
sion in question occurred, provide as follows: 

"When the death of a person is caused by the wrongful act or omission of 
another, the Personal représentatives of the former may maintain an action at 
law therefor against the latter, if the former might hâve maintained an action, 
had he lived, aeainst the latter, for an injury done by the same act or omission. 
Such action shall be commenced within two years after the death." Hill's Ann. 
Code, § 371. 

"Every boat or vessel used in navigating the waters of this state * * * 
shall be liable and subject to a lien » * • for ail * * * damages or in- 
juries done to persons or property by such boat or vessel." Id. § 3690, 

It was held by this court in the case of The Willamette, 18 0. C. A. 
366, 70 Fed. 874, that the lien given by the latter section accompanies 
the right of action given by the former to the représentatives of de- 
ceased persons. The local law thus giving a lien upon the oflend- 
ing thing for such damages as are hère involved, it is the settled law 
that the aggrieved party may proceed in rem in the proper court of 
admiralty. The Corsair, 145 U. S. 335, 12 Sup. Ct. 949. The local 
law giving the lien, however, conditions the right upon the com- 
mencement of the action within two years after the death. Time 
has thus been made "of the essence of the right, and the right is 
lost if the time is disregarded." The Harrisburg, 119 U. S. 199, 7 
Sup. Ct. 140. Has it been disregarded in the présent case? is the 
question to be decided upon the merits. That dépends upon what 
constitutes the commencement of the, libelant's suit. If the flling 
of his pétition of intervention, which, by the order of the court, 
is permitted to stand as his independent libel, constitutes such com- 
mencement, he is, of course, in time, for that was flled within two 
months after the collision which caused the death of the libelant's 
intestates. If, however, the time of the seizure of the Oregon under 
the pétition of intervention, treated as an independent libel, is to 
be taken as the time of the commencement of the suit, then the 
libelant is clearly barred. In this connection, there is cited and 
relied upon, both by the claimant and the learned judge of the court 
below, a provision of the Oregon statute to the effect that an action 
shall be deemed commenced as to each défendant when the com- 
plaint is filed and the summons is served on him, and that an attempt 
to commence an action shall be deemed équivalent to the commence- 
ment thereof when the complaint is flled and the summons deliv- 
ered, with the intent that it shall be actually served, to the sheriff. 
That is a mère statutory provision respecting the remedy, and that, 
too, it would seem, in actions at law. It is inapplicable to the pro- 
cédure of admiralty courts. In the exercise of their admiralty and 
maritime jurisdiction, says Justice Story in the case of The Chusan, 
2 Story, 455, Fed. Cas. No. 2,717, "the courts of the United States 
are exelusively governed by the législation of congress, and, in the 
absence thereof, by the gênerai principles of the maritime law. The 
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states have no right to prescribe the rules by which the courts of the 
United States shall act, or the jurisprudence which they shall admin- 
ister. If any other doctrine were established, it would amount to a 
complète surrender of the jurisdiction of the courts of the United 
States to the fluctuating policy and législation of the states. If the 
latter have a right to prescribe any rule, they have a right to pre- 
scribe ail rules, to limit, control, or bar suits in the national courts. 
Such a doctrine has never been supported, nor has it for a moment 
been supposed to exist, at least so far as I have any knowledge, 
either by any state court or national court within the Union." See, 
also, Steamboat Co. v. Kea, 18 How. 223; The Selah, 4 Sawy. 40, Fed. 
Cas. No. 12,636; Watts v. Camors, 10 Fed. 148; The Kate Tre- 
maine, 5 Ben. 60, Fed. Cas. No. 7,622; New Zealand Ins. Co. v. Earn- 
moor Steamship Co., Limited (decided by this court February, 1897) 
24 C. C. A. 644, 79 Fed. 368. 

The intervening pétition of Laidlaw, as administrator, was not 
directed against the owner of the Oregon, but was a proceeding 
against the ship itself, and prayed that it be condemned and sold to 
pay the damages alleged to have been caused by it. Monition, and 
citation based thereon, were duly issued and published, as in other 
proceedings in rem. The ship was not then seized under process 
issued upon the intervening pétition, upon the mistaken theory that 
the stipulation theretofore given in the proceeding in which the 
intervention took place stood for the ship in respect to the claims 
made by the intervening pétition as well as in respect to those it 
was given to meet. But the basis of such seizure was laid by the 
filing of the intervening pétition shortly after the cause of suit 
arose, and has continued to exist ever since. It was the basis for 
the order for the seizure of the ship that was made by the court 
below. The delay in making the seizure after the filing of the péti- 
tion in intervention was occasioned by the error of the intervening 
petitioner, already referred to, and into which both the district and 
circuit courts also fell. The intervening petitioner's proceeding 
was, however, from the beginning, a proceeding in rem, and at no 
time one in personam. His error in considering and treating the 
stipulation as the res, did not deprive him of the right of seizing the 
res upon discovering the error, the basis for such seizure continuing 
to exist. This evidently was the view of the suprême court in re- 
versing the decree in the original cause, as it did, without préjudice 
to the right of the lower court, in its discrétion, to treat the inter- 
vening pétition as an independent libel, and to issue process thereon 
against the Oregon. While it is true that in a proceeding in rem a 
court of admiralty does not acquire jurisdiction of the res until its 
seizure, the filing of the libel constitutes the commencement of the 
suit. Ben. Adm. p. 241, § 413 ; 1 Conk. Adm. p. 417, c. 13. 

We are of opinion that the libelant's cause of action was not barred 
by lapse of time, and the judgment of the court below is accordingly 
reversed, and the cause remanded for further proceedings. 
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RAT t. PEIRCB. 

(Circuit Court, D. Indlana. July 14, 1897.) 

Removal of Causes— Amount in Controvebst— Receiveh. 

Where a suit is instituted in a state court against the receiver of a railroad 
appointed by the fédéral circuit court for that district without leave of the 
court by whlch ne waB appointed, and the amount in controversy is $2,000 or 
less, the receiver has no rlght to the removal of such cause to the court by 
which ne was appointed, where his pétition fails to show a state of facts 
making the removal necessary to the promotion of the ends of justice. 

This is an action for personal injuries, brought in the state court 
by Harrison Ray against Kobert B. F. Peirce, as receiver of the 
Toledo, St Louis & Kansas City Railroad Company. A pétition 
by défendant for removal was denied by the state court, whereupon 
ne procured a transcript, and filed it in this court. Heard on motion 
to remand. 

Blacklidge & Shirely, for plaintiff . 

Clarence Brown and Charles A. Schmettau, for défendant. 

BAKER, District Judge. On November 28, 1896, the plaintiff 
commenced an action, without having procured the previous leave of 
this court, in the circuit court of Howard county, Ind., against the 
défendant as receiver, to recover damages sustained by the plaintiff 
by reason of injuries to his person and property by coming in col- 
lision with a locomotive engine and train of cars controlled and 
operated by the défendant, as receiver, under such circumstances 
as to render such receiver liable in damages therefor. The plaintiff, 
in his complaint, asked damages in the sum of $2,000. The défendant 
was duly served with summons to answer the complaint, returnable 
on December 21, 1896. On the return day the défendant filed in 
the state court his pétition and bond for the removal of the case 
into the circuit court of the United States for the district of Indiana. 
The removal, after considération, was denied by the state court on 
January 29, 1897. The défendant, notwithstanding the ruling of 
the state court, having procured a transcript of the pleadings and 
proceedings in the cause, filed the same in the office of the clerk of 
this court on April 3, 1897. The verified pétition of the receiver 
showed that on January 23, 1895, in the suit of the Continental 
Trust Company et al. against the Toledo, St. Louis & Kansas City 
Eailroad Company et al. for the foreclosure of a mortgage on the 
asseta and property of that railroad company, the défendant, Robert 
B. F. Peirce, was appointed receiver of the assets and property of 
the railroad company, and is still acting as such receiver; that the 
présent action was brought against the défendent as such receiver, 
and in his officiai capacity as an officer of this court, for damages 
for personal injuries and injury to personal property alleged to 
hâve been sustained by the plaintiff by reason of the négligence 
of the receiver's employés. 

The petitioner bottoms his right of removal on two grounds: First, 
that the suit is one arising under the laws of the United States ; and, 
second, that it is one arising out of the transactions of the défendant 
81 F— 56 
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in his officiai capacity as receiver of the Toledo, St. Louis & Kansas 
City Railroad, and in its opération under the authority of this court, 
and as such that it is a suit ancillary to the suit now pending in this 
court in which the défendant was appointed receiver. The fact 
that the suit is one arising under the laws of the United States 
does not entitle the défendant to remove the saine from the staie 
to the national court unless the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value of $2,000. 25 Stat. 434, § 2. 
Hence, if the suit is removable on the application of the receiver, 
such right of removal is dépendent on the ground that the suit is 
one growing out of the acts and transactions of the receiver as an 
officer of this court, and as such is ancillary to the suit now pending 
in this court in which the défendant was appointed receiver. When 
a court exercising jurisdiction in equity appoints a receiver to hold 
the property of an insolvent corporation, that court assumes the 
administration of the estate. The possession of the receiver is the 
possession of the court, and the court itself holds and administers 
the estate through the receiver, as its officer, for the benefit of those 
whom the court shall ultimately adjudge to be entitled to it. Por- 
ter v. Sabin, 149 XL S. 473, 13 Sup. Ot. 1008; White v. Ewing, 159 
U. S. 36, 15 Sup. Ct. 1018. The possession of the court, through its 
receiver, draws to the jurisdiction of that court the control of the 
assets of the insolvent, so far as persons having claims to participate 
in the distribution of such assets are concerned, and parties must 
go into that court in order to assert their rights, prove their claims, 
and secùre whatever may be due them, or their share or interest in 
the estate. It is the settled law that every person having a claim 
or demand against an estate in the possession of a receiver, or 
against the receiver for any act or transaction of his in his officiai 
capacity, must assert such claim or demand in the court in which 
such receiver was appointed, without regard to the nature of the 
controversy, the citizenship of the parties, or the sum or value of 
the matter in dispute. The prosecution against the receiver of 
any such claim or demand in any other court without the leave of 
the court appointing such receiver would be regarded as a contempt 
of its authority, and any judgment recovered against him in his 
officiai capacity in any other court would be treated as unauthorîzed 
and void by the court having jurisdiction of the estate of the insol- 
vent in the possession of its receiver. Such are the gênerai princi- 
ples of the law, uninfluenced by législation applicable to receiver- 
ships. The conséquences flowing from thèse principles of the law 
were found to be intolerably burdensome to persons having small 
claims and demands against the insolvent or against the receiver 
for his acts or transactions in his officiai capacity. To compel the 
claimant to prosecute a suit against the receiver of a railroad for a 
small demand in the court of his appointaient, generally remote from 
the claimant's résidence, involved such inconvenience and expense 
as to amount in many cases to a practical déniai of justice. Even 
an application to the court who appointed the receiver for leave to 
sue in another court nearer the résidence of the claimant and his 
witnesses was found to be inconvénient and expensive,' and fre- 
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quently such applications were met with déniai. With the multi- 
plicity of railroad receiverships the evil became so intolérable that 
législation was found necessary to secure relief. Section 3 of the 
act of March 3, 1887, as amended and re-enrolled in the act of August 
13, 1888 (25 Stat. 436), provides: 

"That every receiver or manager of any property, appointée! by any court of the 
United States, may be sued in respect of any act or transaction of liis in carrying 
on the business connected with such property, without the previous leave of the 
court in which such receiver or manager was appointed; but such suit shall be 
subject to the gênerai equity jurisdiction of the court in which such receiver or 
manager was appointed, so far as the same shall be necessary to the ends of 
justice." 

It is apparent that this provision of the statute still leaves claim- 
ants at liberty to prosecute their claims against a receiver in the court 
of his appointment, and therefore it follows that the jurisdiction of 
the courts of the United States to hear and détermine such claims 
when prosecuted by claimants remains unaffected. 

It is also clear that such claimants are at liberty, without previous 
leave of the courts of the United States, to sue the receiver of such 
courts in any other court in respect of any act or transaction of his 
in carrying on the business of such receivership. On the part of the 
claimant it is contended that such right to sue the receiver, given by 
the statute, car ries with it the right to pur sue the case to final judg- 
ment in the court in which the suit was brought, when the matter in 
controversy is $2,000 or less in value. On the part of the receiver 
the contention is that the présent suit is ancillary to the principal suit 
now pending in this court, and hence is removable from the state 
court into this court, although the matter in controversy is only $2,00) 
in value. The question hère involved has never been decided by 
the suprême court, and, so far as this court is advised, it has never 
been passed upon but once by a circuit court. The right of receivers 
to remove any suit brought in a state court where the matter in dis- 
pute, exclusive of interest and costs, exceeds the sum or value of $2,000, 
remains unaffected by the act of 1887-88. The right of removal in 
such cases rests upon the fact that the suit is one against a receiver 
appointed by a court of the United States, and is, therefore, one arising 
under the laws of the United States. The right to sue in the state 
court without procuring the leave of this court includes the right to 
prosecute such suit to final judgment when the amount involved is 
$2,000 or less. When the amount in controversy is $2,000 or less, per- 
haps under the last clause of section 3, if the pétition for removal 
showed a state of facts making a removal necessary to the promotion 
of the ends of justice, this court would permit the removal, and take 
jurisdiction, even though the state court had denied a removal. But 
no such state of facts is disclosed by the pétition for removal filed in 
this case. As was said by the suprême court in the case of Eailwav 
Co. v. Johnson, 151 U. S. 81, 103, 14 Sup. Ct. 250, 256 : 

"Certainly the préservation of gênerai equity jurisdiction over suits instituted 
against receivers without leave does not, in promotion of the ends of justice, make 
it compétent for the appointing court to détermine the rights of persons who 
were not before it, or subject to its jurisdiction; and the right to sue without re- 
sorting to the appointing court, which involves the right to obtain judgment, can- 
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not be assumed to hâve been rendered practically valueless by thls further pro- 
vision of the same section of the statute which granted it." 

If, in suits involving $2,000 or less, brought in a state court, the re- 
ceiver may at once remove them into a court of the United States, then 
the right to sue secured to the claimant by the statute is rendered 
practically valueless. Such a construction would defeat the true 
meaning and intent of the statute. The statute abrogates the old 
rule on the subject of suing receivers. It is made lawful now to 
sue a receiver appointed by a court of the United States without pro- 
curing the leave of that court. The court lias no discrétion to say 
when or where its receiver may be sued. The right to sue is given 
without condition or limitation, and, as was said by the suprême 
court, it "cannot be assumed to hâve been rendered practically value- 
less by this further provision of the same section of the statute which 
granted it." The cases cited and relied on in the case of Oarpenter 
v. Railroad Oo., 75 Fed. 850, décide nothing in conflict with the fore- 
going views, as a brief review will show. The case of McNulta v. 
Lochridge, 141 U. S. 327, 12 Sup. Ct. 11, was one where Lochridge, 
the défendant in erivr, began two suits in a state court against Mc- 
Nulta, the plaintiff in error, as receiver of the Wabash, St. Louis & 
Pacific Railway Company, to recover damages for the death of 
James and Mary E. Molohan, alleged to hâve been occasioned by 
the négligent management of an engine at a public crossing. At 
the time the cause of action arose, Thomas M. Cooley was receiver 
of the road under an order of the circuit court of the United States 
for the Southern district of Illinois, in a suit to foreclose a mortgage 
upon the road. Judge Oooley having resigned his receivership, Mc- 
Nulta was appointed his successor, and was in possession and oper- 
ating the road at the time the suits were brought. Demurrers were 
interposed to the déclarations, and overruled, and the suits were 
subsequently Consolidated, tried, and a verdict was returned, and 
judgment entered thereon in favor of the plaintiff for $6,000. This 
judgment was subsequently afBrmed by the appellate court, and 
again by the suprême court of the state. 27 N. E. 452. Défendant 
thereupon sued out a writ of error to the suprême court of the United 
States, and assigned as error — First, that the suprême court of the 
state erred in holding that under the act of congress of March 3, 
1887, the plaintiff was entitled to maintain the action, when it ap- 
peared from the record that McNulta was not the receiver when the 
cause of action accrued; and, second, in holding that under said act 
McNulta could be sued as receiver with respect to any act or transac- 
tion which accrued before his appointment, without the previous 
leave of the court of the United States by which he was appointed. 
The suprême court held that the first assignment of error did not 
présent a fédéral question, but a question of gênerai law, namely, 
whether one person holding the office of receiver can be held respon- 
sible for the acts of his predecessor in the same office. The court fur- 
ther held that the substance of the second assignment was that the 
suprême court of Illinois erred in holding that such suit could be 
maintained against the présent receiver for the acts of his predeces- 
sor, without the previous leave of the court appointing him. The 
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court were of opinion that there was no foundation for the contention 
of the receiver that the state court erred in so holding. They said: 

"The act of March 3, 1887, déclares that every receiver * * • may be 
sued in respect of any act or transaction of his in carrying on the business 
connected with such property without the previous leave of the court in which 
said receiver or manager was appointed. We agrée with the suprême court 
of Illinois that it was not intended by the word 'his' to limit the right to sue 
to cases where the cause of action arose from the conduct of the receiver hini- 
self or his agents; but with respect to such liability he stands in the place 
of the corporation." 

It was also observed that: 

"The receivership was continuous and uninterrupted until the court relin- 
quished its hold upon the property, though its personnel may be subjected to 
repeated changes." 

The court then proceeded to say: 

"Actions against the receiver are in law actions against the receivership, or 
the funds in the hands of the receiver; and his contracts, misfeasances, négli- 
gences, and liabilities are officiai, and not Personal, and judgments against him 
as receiver are payable only from the funds in his hands. As the right given 
by the statute to sue for acts and transactions of the receivership is unlimited, 
we cannot say that it should be restricted to causes of action arising from the 
conduct of the receiver against whom the suit is brought, or his agents." 

This case did not présent, nor did the court décide, the question of 
the right of the receiver to remove from a state into a national court 
a suit against him involving $2,000 or less. 

In the case of White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, the 
question certified to the suprême court was this: Has the circuit 
court of the United States, in a gênerai creditors' suit properly pend- 
ing therein for the collection, administration, and distribution of the 
assets of an insolvent corporation, the jurisdiction to hear and dé- 
termine an ancillary suit instituted in the same cause by its receiver 
in accordance with its order, against debtors of such corporation, so 
far as in said suit the receiver claimed the right to recover from any 
one debtor a sum not exceeding $2,000? The court said the question 
so certified did not demand their opinion whether or not a single bill 
against ail the défendants would lie for the amounts severally due by 
them, but whether, so far as in said suit the receiver claimed the right 
to recover from any one debtor a sum not exceeding $2.000, the court 
had jurisdiction to render judgment against him. The court held 
that the question must be answered in the affirmative. The third 
section of the act of March 3, 1887, has no application to this question, 
and it was not cited or referred to bv the court in its opinion. The 
case was decided on the gênerai principles of law applicable to receiv- 
erships, and what was said by the court on that subject was a state- 
ment of gênerai principles, uninfluenced by the statute. It cannot be 
claimed that the gênerai expressions found in the opinion of the court 
throw any liglit on the meaning and effect of section 3 of the statute 
in question. The question for décision there did not involve any 
considération of that section, and the case was decided exclusively up- 
on the gênerai principles of the law of receiverships. The cases of 
Eouse v. Letcher, 156 U. S. 47, 15 Sup. Ct. 2C6, and Eouse v. Hornsby, 
161 U. S. 588, 16 Sup. Ct. 610, did not involve the question now before 
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the court, and the opinions of the court in those cases reflect no light 
upon the construction and effect of the statute in its application to 
the question at bar. 

We are aware that the views exoressed hère are in conflict with 
the opinion of the court in Carpenter v. Railroad Co., supra ; but, af ter 
an attentive considération of that case, the court finds itself unable 
to follow it. The order of the court is that the cause be remanded to 
the circuit court of Howard county. Ind., at the costs of the receiver. 



SULLIVAN v. BARNARD. 

(Circuit Court, W. D. Missouri. July 17, 1897.) 

Removal of Causes — Receiver— Amount in Controversy. 

Where a suit is instituted in a state court against the receiver of a railroad 
appointed by the fédéral court for that district without leave of the court by 
which he was appointed, the receiver may remove the cause to the court ad- 
ministering the trust, although the amount in controversy is less than $2,000. 

This is an action by Joseph W. Sullivan against J. T. Barnard, as 
receiver of the Omaha & St. Louis Bailway Company, for personal 
injuries, removed from the state court on pétition of défendant. 
Heard on motion to remand. 

H. Q. Bridges, for plaintiff. 

Théodore Sheldon, for défendant. 

PHILIPS, District Judge. This is a motion to remand the cause 
to the state court from which it was removed into this court. The 
ground for removal is that the amount in controversy is less than 
$2,000, exclusive of interest and costs. To understand this conten- 
tion, it must be stated that défendant, as the pétition allèges, at the 
time of the institution of the suit in the state court was a receiver 
appointed by the United States circuit court for the Southern district 
of the state of Iowa, and also in the TJnited States circuit court for 
this district; and he was sued as such receiver in the state circuit 
court for Gentry county, in this district. The action is to recover 
damages for personal injuries alleged to hâve been sustained by plain- 
tiff, as employé of the railroad, while being managed and controlled 
by the receiver. The amount of damages claimed in the pétition is 
$1,999. Such an exact and unusual sum was evidently consented 
to by plaintiff as the measure of his damages for the purpose, as he 
conceived, of avoiding the jurisdiction of the United States court. It 
has been directly held in Carpenter v. Bailroad Co., 75 Fed. 850, that 
an action against a receiver appointed by a fédéral circuit court, 
growing out of the opération of a railroad, is anc.lary to the suit in 
which the receiver was appointed, and that such a controversy is 
cognizable in the United States court, regardless of the citizenship 
of the parties, the nature of the controversy, or the amount involved. 
This ruling was bottomed upon the proposition established by the 
suprême court that actions against receivers, in contemplation of law, 
are actions against the receivership, or the funds in the hands of the 
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receiver; that his contracta and négligent acts are officiai, and not 
Personal; and any judgment against the receiver is payable only out 
of the funds in his hands. McNulta v. Lochridge, 141 U. S. 327, 
332, 12 Sup. Ct. 11. In White v. Ewing, 159 U. S. 36, 40, 15 Sup. Ot. 
1018, 1019, Mr. Justice Brown said: 

"The circuit court obtained jurisdiction over the Cardiff Coal & Iron Company 
[that is, the insolvent company] by the filing of the original creditors' bill by 
Bosworth, a citizen of Massachusetts, and by' the appointaient of a receiver; 
and any suit by or against such receiver, in the course of winding up of such 
corporation, whether for the collection of its assets or for the défense of its 
property rights, must be regarded as ancillary to the main suit, and is cog- 
nizable in the circuit court, regardless either of the citizenship of the parties 
or the amount in controversy." 

The suit against the receiyer in the case at bar is predicated of his 
misfeasance or négligence in operating the property intrusted to his 
care and control. Any judgment recovered against him would -be 
a charge against the estate, and, if paid, would be taken out of the 
trust funds being administered by the court. It therefore concerns 
the court itself, which is managing the estate through the receiver- 
ship, and affects the property in the custody of the court. The plain- 
tif? in this case, just as the plaintiff in the case of Rouse v. Letcher, 
156 U. S. 47, 15 Sup. Ct. 266, did, might hâve flled his intervening 
pétition for relief against the receiver, either in the United States 
circuit court of Iowa or in this district, and had his claim investigated 
by the master, and his judgment ordered paid out of the assets in the 
hands of the receiver. But, availing himself of the privilège of the 
présent judiciary act to institute his suit in the state court without 
leave of the court administering the estate, can it be that he can 
thereby escape the right of removal to the United States court? It 
is true, as contended by plaintiff's counsel, that the présent judiciary 
act authorizes a plaintiff to bring his suit either in the United States 
court or in the state court where he may find the receiver, without 
leave of the court. But there is nothing in the statute that dénies 
to the receiver the right of removal of the cause into the United States 
court. That right remains just as it did before the enactment of 
the statute of 1887-88. It is to be observed that the second section 
of the act does not limit this right of removal into the circuit court 
administering the estate. The statute simply déclares "that any 
suit of a civil nature," etc., "arising under the constitution or laws of 
the United States of which the circuit courts of the United States are 
given original jurisdiction by the preceding section, brought in any 
state court, may be removed by the défendant to the circuit court of 
the United States for the proper district" ; that is, the United States 
court sitting in the district where the suit was instituted. 

It is suggested by counsel for plaintiff that the case of Carpenter v. 
Railroad Co., supra, is distinguishable from the case at bar on the 
gronnd that in the Carpenter Case the suit was removed from the 
state court of the district of the United States court administering the 
insolvent estate; whereas, in the case at bar, the suit was instituted 
against the receiver in a district other than that presided over by the 
United States court of primary jurisdiction. And the argument is 
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made that, because the pîaintiff, a résident citizen of this district, 
could not hâve sued the nonresident receiver in this court in the flrst 
instance, therefore the suit is not removable. If the jurisdiction de- 
pended solely on the diverse citizenship of the parties, it would be 
sufficient answer to this contention that the suit may be instituted in 
the United States circuit court in the district whereof the pîaintiff is 
a citizen and the nonresident défendant is found. Machine Co. v. 
Walthers, 134 IL S. 41, 10 Sup. Ct. 485. There is nothing in the 
record in this case to négative the presumption that the process which 
brought the défendant into the state court was served on him per- 
sonally in the county from which the cause was removed. But, waiv- 
ing this, and conceding that such right of removal depended upon the 
fact that the cause of action arises under the laws of the United 
States, the pétition for removal sworn to recites the fact that de- 
fendant was appointed receiver of the railway in question "Tby the 
circuit court of the United States for the Western district of Mis- 
souri and the Southern district of Iowa." Conceding that the re- 
eeivership hère is ancillary to that of the Iowa court, this court is 
auxiliary to the Iowa court, assisting in administering the estât > i n 
custodia legis. In this view of the record, it is not necessary that I 
should discuss the right of removal in such case as that assumed by 
counsel in his brief. Until the case of Carpenter v. Eailroad Co., 
supra, is overruled by the suprême court, I deem it but respectful and 
conservative to follow it. The motion to remand is denied. 



METROPOLITAN LIFE INS. 00. V. McNALL. 

^Circuit Court, D. Kansas, First Division. June 29, 1897.) 

No. 7,490. 

1. Jurisdiction of Fédéral Courts— Soits against State Officers. 

A suit by a nonresident Insurance company to enjoin a state superintendent 
of Insurance from revoklng lts license to do business In the state is not a suit 
against the state, so as to prevent a fédéral court from taking jurisdiction. 
In re Ayers, 8 Sup.Ct. 164, 123 U. S. 443, distlnguished. 

2. Foreign Insurance Companies — Revocation of State License — State 

SuPERINTENIjENT. 

The superintendent of Insurance of Kansas has no authority under the state 
statutes to arbitrarily revoke the license of a life insurance company of an- 
other state to do business in Kansas merely because it refuses to pay an al- 
légea loss, which it claims Is fraudulent and illégal, until the same has been 
established by the judgment of a court. 
8. Same. 

In the Kansas act of 1889 (chapter 159) tmtitled "An act relating to in- 
surance, and amendatory of section 24 of chapter 132, Laws of 1885," etc., 
which latter act concerns mutual flre insurance companies, the provisos limit- 
ing the power of the superintendent of Insurance in respect to the granting 
and revocation of licenses to do business in the state apply to ail Insurance 
companies, including life insurance companies. 

This suit is brought by the complainant, the Metropolitan Life In- 
surance Company, against Webb McNall, as superintendent of insur- 
ance of the state of Kansas, for the purpose of obtaining a perpétuai 
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injunction restraining him from revoking the license of the complain- 
ant to do business in the state of Kansas. 

The bill avers: That the coinplainant is a corporation organized and existing 
under the laws of the state of New York, and is a citizen of that state. That it 
has a capital stock of $2,000,000, actually paid up. That its capital stock and 
assets amount to over $3,000,000. That it is carrying on the business of life 
insurance in various States of the Union, including the state of Kansas. That 
in transactlng its said business within the state of Kansas it has f ully complied 
wlth ail the laws for the régulation of life insurance companies, and wlth ail 
légal rules and régulations of the department of insurance of said state. That 
it has been transacting business in Kansas since 1894, and prior thereto. That 
it has established a large number uf agencies, and expended large sums of 
money in advertising and soliciting business, and has acquired a large and 
profitable business within said state. That license and permission to transact 
business within said state has been granted to it, and has been renewed and 
extended by the superintendent of insurance from year to year, for several 
years past That on Pebruary 10, 1887, on due proceedlngs had before him. 
said Webb McNall, as superintendent of insurance of the state of Kansas, 
properly and legally renewed and extended the certiflcate of authority of Com- 
plainant to transact business in said state until the last day of February, 1898, 
and did then and there issue and deliver to complainant a certiflcate of author- 
ity therefor. A copy of the certiflcate is attached to the bill. That complain- 
ant paid to défendant for issuing said certiflcate the full sum required by law 
to be paid, to wit, the sum of $50, and also other fées in the sum of $50. That 
since February, 1897, complainant has continued to transact the business of 
life Insurance in said state under the authority of said certiflcate, and is now 
engaged in transacting a large and profitable business, and has at this time 
full authority to continue in the transaction thereof, and that there is no légal 
or valid reason why it should be prevented or forbidden from so continuing to 
transact its business in said state until the last day of February, 1898. The 
complainant then récites at length the facts conceming the issuance of two 
policies of insurance on the life of one Pertha E. Emery, of Wyandotte county, 
Kan., during the year 1896, one in the sum of $288, and the other in the 
sum of $500, and allèges that in her wrltten applications for said policies she 
purposely made false and fraudulent représentations and concealments con- 
ceming her health and physical condition, etc.; that the assured died on the 
3d day of February, 1897; and that by reason of her fraudulent représentations 
and concealments said policies were void, and complainant is not, and should 
not be, held to the payment of the same. The "complainant further avers: 
That on the llth day of May, 1897, the défendant wrote and mailed a letter to 
complainant, of which the following is a copy: 

"Topeka, May 11, 1897. 

"George B. Woodward, Secretary Metropolitan Life Insurance Company, 
New York— Dear Sir: From évidence presented to this department, I flnd that 
on the 19th day of October, 1896, your company issued policy No. 13,863,661 
to Pertha B. Emery, of Wyandotte county, Kan., in the sum of $288; that the 
terms and conditions of such policy provide that one-fourth of the above sum 
is payable if death occurs within six months from date. Mrs. Emery died on 
the 3d of February, 1897. There is due upon said policy the sum of $72. Fur- 
ther, your company on the 24th day of November, 1896, issued to the same 
party policy No. 36,620, in the sum of $500. Under the terms and conditions 
of, this policy a déduction should be made in the sum of $23.58, leaving the 
amount of the sum due at the time of her death, $476.42, making in the aggre- 
gate due on both policies $548.42. Proofs of loss were made in the above 
cases and delivered to your company. The beneflciaries of thèse policies are 
the heirs. The attorneys for the heirs are the firm of Morse & Morse, Kansas 
City, Kan. No settlement has been made upon thèse policies. Permit me to 
say that the letters conceming your company in this state are becoming en- 
tirely too fréquent, and that if you désire to remain in Kansas, and transact 
business, you would better adjust this loss." 

That on the 15th day of May the complainant wrote and mailed to the de- 
fendant a letter, of which the following Is a copy: 
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"New York, May 15, 1897. 
"Hob. Webb McNall, Superintendent of Insurance, Topeka, Kansas— Dear 
Sir: We hâve received your letter of the llth of May in référence to the 
claims on thèse policies. Your letter closes as follows: 'Permit me to say 
that the letters concerning your company in this state are becoining entirely too 
fréquent, and that this départaient desires to suggest that if you désire to re- 
maln in Kànsas, and transact business, you had better adjust your losses as 
they occur.' We respectfully protest against this sentence. We hâve no 
knowledge of the frequency of the letters concerning this company received 
by you. We hâve, however, before this, received only one communication 
from yon. That was concerning a death claim, known from your statements 
in the newspapers as the 'Dunn Claim,' which had been paid several days before 
your letter was received. ïour letter was entirely unnecessary in that case. 
The claim was lnvestigated and paid In due course of business, without any 
knowledge on our part that it had been brought to your notice, and payment 
had nevér been ref used. As this is the only case to which you hâve ever pre- 
vlously called our attention, we protest that it does not form a basis for the 
threat contained in your letter. We also protest against the prejudgment of 
the two policies, numbered above, which is involved in the concluding sentence 
of your letter: 'My advice to you is to proceed and adjust this loss.' We do 
not owe anything upon thèse policies. You say the elaimant has put her claim 
in the hands of lawyers. We are entirely willing that they shall bring suit, 
and to abide by the resuit of the trial. If the court shall adjudge that we owe 
this money, we will pay it; otherwise not, for we do not owe it. We protest 
against your assumption that we owe this claim without having heard the 
évidence. We do not know any reason why insurance companies' rights to a 
f air day in court are not equally guarantied by the constitution and laws with 
the rights of other citizens. We deny your jurisdiction to deliver judgment, 
and assert that if you had jurisdiction it would be your duty to hear both 
sides before deciding. It is our custom to pay just claims, and many unjust 
claims, as soon as they are received. Occasionally, however, but very seldom, 
we hâve been imposed upon to such an extent that we believe it is our duty 
to the public to défend the claims to prevent conspiracies to rob insurance com- 
panies. The amount of the claims in thèse two cases is small, and our défense 
of theni will probably cost more than the amount. The fraud attenipted, how- 
ever, was so aggravated, that we believe it to be our duty to contest the cases 
In the public interest. The insured under thèse policies had, at the time of 
making application to us, for many years been suffering from angina pectoris. 
Sh« concealed this fact from our agent and from our physician. It is not a 
disease such as can at ail times be detected by physical exarnination. It is 
a disease, however, which is certain to progress, and is certain to be fatal, and 
is incurable. Our physician who examined the lady in question asked her the 
questions contained in the applications about diseases of the heart, as well 
aa other organs, and about her previous attendance by physicians. She denied 
any disease, and she denied any attendance by a physician, except that she 
admitted having been attended for some nervous prostration during change of 
life. We now flnd the fact to be that this woman had been under the care 
of a physician for many years, the attendance going back as far as the year 
1887,— the policies being dated in 1896. We flnd she knew perfectly well of 
the disease she had, and that it was serious, and that she took care of herself 
on account of it. We hâve witnesses to prove this, and that the exarnination 
made by our physician was eareful; that the questions were put one by one, 
and the answers given were correctly recorded. Under the terms of the cou- 
tract the policy was avoided by this deliberate misrepresentation and fraud 
of the insured. We live up to our contracta, and other people should be re- 
quired to do the same. Under thèse circumstances, we décline to pay this 
claim." 

That each and every statement in said letter was authorized by the com- 
plainant, and was true. That said McNall, as superintendent of insurance, 
received said letter about the 20th day of May, 1897, and immediately tliere- 
upon, without légal authority so to do, and arbitrarily, capriciously, and ma- 
liciously, atternpted to exclude complainant from transactihg life insurance 
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business In the state of Kansas, and to revoke the authority of complainant to 
do business in said state by virtue of the license theretofore duly granted, and 
did arbitrarily, capriciously, and maliciously issue his order directing com- 
plainant to "cease soliciting business, reeeiving premiums, and issuing policies 
after this date in thia state." That said order is as follows: 

"Topeka, May 20th, 1897. 
"Haley Fiske, Vice Prest. Metropolitan Life Ins. Co., New York, N. Y.— Dear 
Sir: I hâve received your communication, dated May 15th, eoncerning the 
claim of the heirs of Pertha E. Emery under policy No. 13,863,661 and No. 38,- 
620. I also note that you say you will not pay the death loss accruing upon 
such policy as requested by this départaient, and that the parties are at liberty 
to sue as soon as tliey see fit; that you propose to contest said claims upon 
the ground that Pertha E. Emery made false and fraudulent représentations 
to your company at the time the aforesaid policies were issued. Permit me to 
say that I know of no reason why you should not contest every policy in 
existence in this state upon which a loss occurs, but while you are doing so you 
will be required by this départaient to refrain from doing business in this state; 
hence I hâte this day revoked your authority to do business in this state by 
virtue of the license granted to you on the 6th day of February, 1897. 'You 
will govern yourselves accordingly, and cease soliciting business, reeeiving 
premiums, and issuing policies after this date in this state. 

"Respectfully yours, Webb McNall, Superintendent." 

That défendant at the same time wrongfully and maliciously printed in the 
State Journal, a paper having a gênerai circulation in the city of Topeka, the 
following notice: 

"Notice. 

"To Whom it may Concern: I hereby certify that on this, the 20th day of 
May, 1897, I hâve revoked the authority of the Metropolitan Life Insurance 
Co. of New York, N. Y., to do business in the state of Kansas. Ail persons 
interested will take notice, and govern themselves accordingly. 

"Witness my nand and seal this 20th day of May, 1897. 
"[Seal.] Webb McNall, Commissioner." 

That said défendant has ever since said date wrongfully and unlawfully at- 
tempted to enforce his said order against complainant, in violation of its rights 
and privilèges, the said défendant well knowing that said complainant was per- 
fectly solvent, and had paid every valid claim or obligation lncurred or owing by 
it. That the défendant is without authority to impose the terms and conditions 
which lie has attempted to impose upon the complainant, nor has he légal authority 
to arbitrarily exclude the complainant from the transaction of business within 
the state of Kansas. That said défendant has unjustly diseriminated against the 
complainant, and between it and other life Insurance companies transacting busi- 
ness in said state, and threatens to commence other proceedings against com- 
plainant, and to interfère with and utterly destroy its business within the state 
of Kansas. That if he is permitted to carry out his said order, the complainant 
will be unable to transact any business within said state. That said order has 
prevented complainant from reeeiving premiums in the usual and ordinary course 
of its business, not only in Kansas, but in other states, and has already obstructed 
and injured the complainant in its business, in Kansas and elsewhere, in the sum 
of §50,000. That défendant threatens to persist in his purpose to prevent com- 
plainant from transacting any further business in said state, and threatens that he 
will wholly destroy its business if said complainant shall présume to insist upon its 
légal rights. That the damage to complainant will be irréparable unless the défend- 
ant is restrained by the order of this court from attempting to prevent the com- 
plainant from doing business in the state, and that complainant would be compelled 
to resort to a multiplicity of suits in order to enforce its légal rights. The complain- 
ant further avers that said défendant is wholly insolvent, and unable to pay any 
damages that may accrue to the complainant on account of his wrongful acts 
aforesaid, and that it has no adéquate remedy at law; and complainant prays 
that an injunction issue out of this court against said défendant, as superin- 
tendent of insurance, restraining him from interfering with or attempting to in- 
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terfere with, complalnant's business of life Insurance, and in solicitlng and re- 
ceiving premlums and issulng policies. 

Upon présentation of said bill, and on the lst day of June, thls court issued a 
temporary restraining order as follows: 

"It is by this court ordered, adjudged, and deereed that the said défendant, 
Webb McNall, as superintendent of insurance of the state of Kansas, his agents 
and employés, and ail persons acting for or under him, be restrained f rom in any 
manner interfering with the Metropolitan Ufe Insurance Company, its officers, 
agents, and employés, in the transaction of life insurance business in the state 
of Kansas, and also from interfering or attempting to interfère with said insurance 
company soliciting life insurance business, receiving premiums, and issuing poli- 
cies on the lives of individuals within the state of Kansas, and that also the said 
Webb McNall, as superintendent of insurance, be restrained from enforcing or 
attempting to enforce his order of the 20th of May, 1897, attempting to revoke 
the authority of said insurance company to do business in the state of Kansas." 

The matter cornes on for hearing, upon the application for a temporary in- 
Junction, upon the verified bill of complaint and affldavits in support thereof . 

Waggener, Horton & Orr and D. E. Hite (Albert H. Horton, of coun- 
sel), for complainant 
David Overmyer, David Martin, and A. B. Quinton, for défendant. 

FOSTER, District Judge (after stating the facts as above). The 
défendant challenges the jurisdiction of the court in this: that the bill 
charges the wrongful acts of the défendant to hâve been done as super- 
intendent of insurance, and purely in his officiai capacity, and seeks 
by mandatory injunction of this court to compel said officer to reissue 
the certiâcate of authority, and is in reality a proceeding against the 
state of Kansas. It will be observed that the restraining order here- 
tofore issued is the ordinary injunction. It will be furtlier observed 
that the bill charges that the defendant's acts were wrongful and 
malicious, and without authority of law, and illégal and void. It is 
earnestly contended by counsel for the défendant that this court has 
no jurisdiction, and in support of this contention counsel relies largely 
upon In re Ayers, 123 U. S. 443, 8 Sup. Ct. 164. 

In the case of Eeagan v. Trust Oo., 154 U. S. 362, 14 Sup. Ct. 1047, 
which was long subséquent to the Ayers Case, the suprême court had 
occasion to review at great length this question, and there laid down 
the doctrine that the court had jurisdiction, and that it was not in 
violation of the eleventh amendment of the fédéral constitution to 
proceed by injunction against an officer of the state seeking to enforce 
the provisions of an unconstitutional act of the législature, and the 
order in that case enjoined the défendants in their officiai capacity as 
state officers. The court in said case (page 390, 154 U. S., and page 
1051, 14 Sup. Ct.) uses the following language : 

"Neither will the constitutionality of the statute, if that be conceded, avail to 
oust the fédéral court of jurisdiction. A valid law may be wrongfully adminis- 
tered by officers of the state, and so as to make such administration an illégal 
burden and exaction upon the individual. * * * They may go beyond the pow- 
ers thereby conferred, and, wlien they do so, the fact that they are assuming to 
act under a valid law will not oust the courts of jurisdiction to restrain their ex- 
cessive and illégal acts." 

In Cunningham v. Eailroad Co., 109 U. S. 446, 452, 3 Sup. Gt. 292, 
297, it was said: 
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"In thèse cases he is not sued as, or because he is, the offlcer of the government, 
but as an Individual, and the court is not ousted of jurisdiction because he asserts 
authority as such offlcer. To make out bis défense he must show that his au- 
thority was sufficient In law to protect him." 

In Ee Ayers, 123 TJ. S. 500, 8 Sup. Ct 180, the court quotes with ap- 
proval the doctrine established in Allen v. Eailroad Co., 114 U. S. 311, 
5 Sup. Ct. 925, 962, and Poindexter v. Greenhow, 114 U. 8. 270, 5 Sup. 
Ct. 903, 962, and says: 

"The vital principle in ail such cases ls that the défendants, though professing 
to act as officers of the state, are threatening a violation of the Personal or prop- 
erty rights of the complainant, for which they are personally and individually re- 
sponsible. * * * 'A défendant sued as a wrongdoer, who seeks to substitute 
the state in his place, or to justify by the authority of the state, or to défend on the 
ground that the state bas adopted his act and exonerated him, cannot rest on the 
bare assertion of his défense. He is bound to establish it. * * * It is neces- 
sary, therefore, for such a défendant, in order to complète his défense, to produce 
a law of the state which constitutes his commission as its agent and warrant for 
his act. This the défendant in the présent case undertook to do.' " 

And in the Poindexter Case, cited, the court uses this language: 

"The case, then, of the plaintiff below, is reduced to this: He had paid the 
tax demanded of him by a lawful tender. The défendant had no authority of 
law thereafter to enforce other payment by seizing his property. In doing so, he 
ceased to be an offlcer of the law, and became a private wrongdoer. It is the 
simple case in which the défendant, a natural private person, bas unlawfully, 
and with force and arms, seized, taken, and detained the personal property of an- 
other." 

See, also, U. S. v. Lee, 106 U. S. 196, 1 Sup. Ct. 240. 

So it will be seen that, so far as the case at bar is concerned, there 
is nothing in the Ayers Case that justifies the contention of the de- 
fendant that the state of Kansas is in reality the défendant in this 
action. The complainant has predicated its case on the want of légal 
authority of the défendant under the laws of Kansas to do the act com- 
plained of. The superintendent of insurance seeks to justify his ac- 
tion under the statutes of the state, but, in the words of the suprême 
court : 

"The court ls not ousted of jurisdiction because he asserts authority as sucïi 
offlcer. To make out his défense, he must show that his authority was sufficient 
in law to protect him." 

The défendant insists that under the laws of Kansas he not only 
has authority to arbitrarily refuse permission to insurance companies 
to do business in the state, but also to revoke such licenses without 
gMng any cause therefor. The complainant contends that there is 
no law of the state authorizing the défendant to revoke its certificate 
for the reasons given by him. It further contends that, if the state 
has given such authority, it is répugnant to the constitution of the 
United States. The case chiefly relied on by défendant is Insurance 
Oo. v. Wilder, 40 Kan. 561, 20 Pac. 265, and it becomes necessary to 
briefly examine that case, and see what were the facts, and just what 
vas decided by the court. It appears from the record that one D. W. 
Wilder, then being superintendent of insurance of the state, arbi- 
trarily refused to issue a permit to said insurance company, though 
solvent, responsible, and law-abiding, to continue its business in the 
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state. Whether it was mère caprice of the superintendent, or a de- 
sire for notoriety, or even a baser motive, does not appear. The court 
decided that the defendant's duties in granting authority to insurance 
companies were not entirely of a ministerial nature, but were largely 
discretionary, and could not be controlled or directed by the writ of 
mandamus. It is not to be inferred, however, that the court meant to 
décide that there was no limit to discretionary power, nor was there 
involved in that case the power of the superintendent to revoke a 
certificate of authority already issued. It is not my purpose to de- 
tract from that décision, but it is safe to say that no court will be 
likely to enlarge or extend by implication the doctrine therein enunci- 
ated. In the case at bar the superintendent had exercised his discre- 
tionary powers, and had found the company entitled to a certificate 
to do business in the state, and had issued authority for the period of a 
year, received the fées ($100) theref or, and subsequently collected other 
fées and charges from the company, none of which sums of money hâve 
been returned or tendered to the company. The défendant shortly 
afterwards revoked or attempted to revoke the certificate, alleging as a 
cause that the company refused to pay its losses. The complainant 
asserted that the claim of loss was fraudulent and illégal, and desired 
to contest it in the courts. Thereupon the défendant, without inves- 
tigating the facts, laid down the ultimatum that the company should 
pay the claim or quit doing business in the state. The company re- 
fusing to yield, the défendant revoked its authority to do business in 
the state, and further ordered that it "cease soliciting business, receiv- 
ing premiums, and issuing policies after this date in this state." 

Reverting, again, to the proposition before stated, has the superin- 
tendent of insurance, under the statutes of Kansas, the authority, arbi- 
trarily and without cause, to revoke and cancel the certificate of the 
complainant to transact business in the state? The cause assigned 
for the act of the défendant is no cause recognized by law. The com- 
plainant has the légal right to resort to the courts for the settlement 
of controversies between it and its policy holders, and to say that it 
must either forego its légal rights in that respect, and submit to pay 
ail claims made against it, or quit business in the state, is arbitrary, 
unreasonable, and dictatorial. Is there anything, express or implied, 
in the statutes of Kansas, indicating any such intent of the législature, 
or giving any authority to the superintendent to dictate such terms? 
In the case of Insurance Co. v. Wilder, supra, the court uses this lan- 
guage: 

"One of the principal objects of the act creating the Insurance départaient, 
aad the office of superintendent, is the protection of the insured by excluding 
from the state such companies as are unsound and irresponsible. To accom- 
plish this, large powers and considérable discrétion must necessarily be lodged 
with some one." 

Again, the court says: 

"The superintendent has no right to discriminate in favor of one company and 
against another of the same character and standing, nor to arbitrarily and 
capriciously exclude any company from the state. He is expected to honestly 
investigate, and détermine, under the rules furnished for his guidance, whether 
the conditions and requirements of the législature hâve been complied with." 
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In référence to the authority of the superintendent of insurance to 
revoke the authority granted to companies to do business within the 
state, 1 Gen. St. 1889, p. 971, § 11 (paragraph 3324), provides as follows: 

"Whenever it shall appear to the superintendent of insurance from the report 
of the person appointée! by him, or other satisfactory évidence, that the affairs 
of any company, partnership or association, not organized under the laws, of 
this state, are in an unsound condition, ne shall revoke the authority granted 
to such company to do business in this state, and cause a notice thereof to be 
published in at least one newspaper publiahed in the city of Topeka; and 
after the publication of such notice, it shall not be lawful for the agents of 
such company to procure any new applications for insurance, or issue any new 
policies." 

Section 17 of the act provides what fées and moneys shall be paid by 
foreign insurance companies to entitle them to licenses to transact 
business within the state, and it is provided by the last clause of said 
section as follows: 

"In case of neglect or refusai by any such company to pay said sum, the 
superintendent of insurance shall revoke the authority or license granted such 
company." 

Section 80 (paragraph 3404) 1 Gen. St. 1889, reads as follows: 

"Whenever any insurance company incorporated under the laws of any other 
state or country shall become liable to pay any loss to any person in this state, 
and shall neglect or refuse for three months after final judgment to pay the 
same, and ail costs of suit incurred in prosecutlng the claim of the insured to 
judgment, the said company may be perpetually enjoined from doing any 
business in this state until said claim and costs shall be fully paid." 

The act of 1889 (chapter 159) contains the following provisions con- 
cerning the issuance and revocation of certifleates of authority: 

"Provided, however, that the superintendent of insurance shall hâve no 
power or authority to refuse an insurance company a certificate of authority 
to do business in the state, if such company is solvent, and has fully complied 
wlth the laws of the state; and provided further, that such superintendent 
of insurance shall hâve no authority to revoke or suspend the certificate of 
authority of any association or corporation transacting insurance business, if 
such association or corporation is solvent and complies with ail the laws of the 
state. And also, it is further provided, that in ail actions brought against the 
superintendent of insurance to compel him by mandamus or otherwise, to 
issue certifleates of authority to any association or corporation desiring to 
transact Insurance business in this state, and in ail cases brought against the 
superintendent of insurance to restrain or enjoin him from revoking or sus- 
pending the certificate of authority of any association or corporation transact- 
ing insurance business in this state, such action or actions must be commenced 
and maintained In the county where the office of the superintendent of insur- 
ance is located and carried on." 

Thèse are the only provisions found in the statutes of Kansas touch- 
ing the authority of the superintendent of insurance to revoke certifl- 
eates granted to insurance companies to do business in the state, and, 
so far from giving the authority assumed by the défendant in this case, 
it clearly appears that his action is beyond any express or implied sanc- 
tion of the law; indeed, section 80, above quoted, indicates clearly 
that the législature intended that insurance companies should hâve 
the right to contest claims against them in the courts, and it provide3 
that, unless judgments so obtained against them shall be paid within 
the period of three months, they shall be prevented from transacting 
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any further business within the state, not by revocation of their 
license, but by judicial process. 

The complainant contends that the act of 1889, which was passed 
subséquent to the décision of the Wilder Case, has materially re- 
etricted the powers of the superintendent of insurance. That act is 
entitled "An act relating to insurance, and amendatory of section 24 
of chapter 132, Laws of 1885," etc. Hère are two clauses named in 
the title, — the ârst, an act relating to insurance; the second, amenda- 
tory of another act. • Section 1 is chiefly given to amending the law 
of 1885 concerning mutual ûre insurance companies, but there are 
three provisos inserted in the section. Thèse provisos, in terms, 
limit and restrict the powers of the superintendent of insurance, not to 
mutual flre insurance companies alone, but to ail insurance compa- 
nies. Note the gênerai terms of the second and third provisos before 
quoted. The superintendent of insurance shall hâve no authority to 
revoke or suspend the certiflcate of any association or corporation 
transacting business if such corporation is solvent and compiles with 
the laws of the state. The third proviso requires any association or 
corporation bringing suit to compel the superintendent to issue certifi- 
cates, or to enjoin him from revoking them, to bring the suit in the 
county where he keeps his office, which is the county where this suit 
is brought Now, can it be said that the législature intended that 
ail thèse régulations and privilèges should apply to mutual flre insur- 
ance companies alone, while the great mass of the insurance business 
was transacted by other companies? The title of the act is suffi- 
ciently broad, and the terms of the provisos sufflciently gênerai, to in- 
clude any and ail insurance companies; and it is évident to me such 
was the législative intent. 

In référence to the authority of this court to grant the relie* under 
the last proviso of the act, it was expressly decided in the Reagan 
Case (see pages 391, 392, 154 U. S., and page 1047, 14 Sup. Ct.) that 
under a similar statute of the state of Texas the fédéral courts hâve 
equal jurisdiction with the courts of the state, if complainant was a 
citizen of another state. If the statutes of Kansas would bear the 
construction contended for by défendant, giving him authority to re- 
voke the certiflcates of authority of insurance companies because they 
refused to give up their rie-hts to resort to the courts for redress and 
settlement of disputed claims, the question arises, could the state im- 
pose such terms on the companies? It must be admitted that the 
state of Kansas has the right to exclude foreign corporations entirely 
from doing business in the state, and it may impose any terms not ob- 
jectionable to the constitution, or laws of the United States, on any 
such corporations, as a condition to their doing business in the state. 
Insurance Co. v. French, 18 How. 404; Paul v. Virginia, 8 Wall. 168; 
Insurance Co. v. Morse, 20 Wall. 456; Dovle v. Insurance Co., 94 U. 
S. 535; Barron v. Burnside, 121 U. S. 199, 7 Sup. Ct. 931. The de- 
fendant relies upon the Doyle Case to sustain his contention. In that 
case, the laws of Wisconsin in terms required the défendant to do the 
act complained of, to wit, revoke the license of the insurance company, 
and the company had signed and filed its consent to the law as a 
condition to receiving permission to do business in the state, which 
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consent was that it would not remove its suits from the state to the 
fédéral courts. This décision, sustaining the law, was made by a 
divided court; but in the later case of Barron v. Burnside, 121 U. S. 
199, 7 Sup. Ct. 931, the court affirmed the Morse Case, which held such 
a stipulation invalid, and explained and limited the Doyle Case. The 
court, speaking of the rule established in the Morse Case, says (94 U. 
8.538): 

"This was upon the principle tbat every man is entitled to resort to ail the 
courts of the eounfry, to lnvoke the protection whlcn ail the laws and ail the 
courts may afford him, and that he cannot barter away bis life, bis freedom, 
or his constltutional rlghts." 

The temporary injunction will be granted. 



DESPEATJX et al. v. PENNSYXVANIA R. CO. 

(Circuit Court, B. D. Pennsylvania. May 19, 189T.) 

Dépositions— Peacticb. 

The act of March 9, 1892 (27 Stat. 7), entitled "An act to provide an addl- 
tlonal mode of taking dépositions of witnesses in causes pending in the courts 
of the United States," which provides that in taking such dépositions the 
usage of the state in which the cause is pending may be followed, does not 
extend the right to examine parties to the cause in advance of trial. It only 
affects the mode of making the examination. Shellabarger v. Oliver, 64 Fed. 
806, and Register Co. v. Leland, 77 Fed. 242, followed. 

Motion on behalf of plaintiffs for an order on A. J. Cassatt to tes- 
tify, under a pending eight-day rule, touching an agreement between 
the Pennsylvania Eailroad Company and the National Transit Com- 
pany, dated August 22, 1884. 

Thèse were suits to recover the amount of alleged excessive charges col- 
lected upon oll transported by défendant for plaintiffs between July, 1881, and 
January, 1890, and also to recover treble damages for the collection of such 
excessive charges, under the provisions of the act of assembly of Pennsyl- 
vania approved June 4, 1883 (P. I* p. 72). Mr. A. J. Cassatt had been a 
director of the défendant since 1883. Before that time he had been one of its 
executive officers. A Jury had been sworn in the cause, and some testimony, 
Includlng that of Mr. Cassatt, who was called for cross-examinatlon by the 
plaintiffs, had been taken, when, by agreement of the parties, a juror was with- 
drawn. He was recalled for examination in advance of trial, under a rule 
which is set out at large in the opinion. Under advice of counsel, he declined 
to answer as to the agreement referred to in the motion. The cases cited 
upon plaintiffs* brief on motion for reargument, which are referred to in the 
opinion, are Shellabarger v. Oliver, 64 Fed. 306, and Register Co. v. Leland, 
T7 Fed. 242. 

Jas. W. M. Newlin, for plaintiffs. 
David W. Sellers, for défendant. 

DALLAS, Circuit Judge. The plaintiffs hâve moved "for an order 

on A. J. Cassatt, requiring him to testify, under the eight-day rule 

pending herein," touching a certain agreement. The eight-day rule 

referred to was entered under clause 3 of rule 10 of the rules at law 

81 F.-57 



898 81 FEDERAL REPORTER. 

of this court; winch were adopted in or about the year 1882. That 
clause is as follows: 

"A rule may be entered by either party to take the dépositions of witnesses, 
without regard to the circumstance of their being aneient, infirm, or going 
■witnesses, stipulating, however, eight days' notice to the adverse party; sub- 
ject, nevertheless, in ail other respects, to existing rules and régulations." 

This provision was included, as I am informed, in a body of rulea 
which the bar, or a committee thereof, submitted to the court, and 
whicu was therefore pVomulgated, about 18 years ago, This clause 
seems to hâve been derived from a rule of the courts of the state of 
Pennsylvania, in which, no doubt, it may be properly enfôrced; but 
its validity as prescribing a mode of procédure for this tribunal is ■ 
attacked, both on behalf of the witness and of the défendant, upon 
the ground that it is in conflict with section 861 of the Revised Stat- 
utes. It is not désirable that I should pass upon this broad question 
on this application. It is enough for the présent purpose that I 
should say that it is not pretended, in this instance, that any fact 
exists to bring the proposed examination within any of the specifled 
exceptions to the section which has been referred to, and which is in 
thèse words: "The mode of proof in the trial of actions at common 
law shall be by oral testimony and examination of witnesses in open 
court, except as hereinafter provided." In my opinion, the very 
question now presented was decided in Ex parte Fisk, 113 U. S. 713, 
5 Sup. Ot. 724, and in such manner as to preclude the granting of the 
order now asked for. I cannot agrée that "the question is one of 
Personal privilège of A. J. Cassatt." It is a question of the court's 
authority. The statute having prescribed "the mode of proof," nei- 
ther as respects the witness nor a party can a différent mode be sub- 
stituted. 

Nor can I sustain the plaintiffs' contention that "the défendant is 
estopped." It is not necessary to détermine the dispute as to which 
side introduced the agreement about which it is proposed to examine 
this witness. The plaintiffs' right to examine him, at the proper 
time and place, upon that or any other subject, is not now for déci- 
sion; but that the court has no power to subject him to the particu- 
lar examination proposed, or to any other, by the method now insisted 
upon, I hâve no doubt. 

The motion for an order requiring A. J. Cassatt to testify is denied. 

On Motion for Rehearing. 

DALLAS, Circuit Judge. The two cases referred to in the prop- 
erly candid brief submitted by plaintiffs' counsel upon his motion for 
reargument of his motion for an order requiring Mr. Cassatt to tes- 
tify are both squarely against the granting of the original motion. I 
follow the décisions in those cases with entire satisfaction. I thmk 
it would be unfortunate if the act of March 9, 1892, had been differ- 
ently construed. Where, as in this instance, no good reason appears 
for taking the testimony of a witness by déposition and in advance of 
the trial, instead of in open court, the latter, which is the usual and 
regular course, is much to be preferred. The motion for reargument 
is denied. 
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BLACKMORHJ t. PARKES et aL 

(Circuit Court of Appeals, Slxth Circuit. July 6, 1897.) 

No. 457. 

1. Fraudulent Conveyance— Considération— Pbeferrin& Creditors. 

A conveyance of real estate, made in good faith by a failing debtor, in con- 
sidération that the grantee assumes and agrées to pay bona fide debts of the 
grantor to an amount near the value of the property, will not be set aside 
as in fraud of other creditors, although it appears that the purpose was to 
prefer certain creditors. 

2. Same — Kindred of Debtor and Creditor. 

The f act that a son of an lnsolvent debtor, who conveyed property In con- 
sidération of the assumption of certain of his debts by the grantee, subse- 
quently purchased the principal part of the debts assumed, is not of Itself 
sufficlent to establish fraud In the conveyance. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

Champion, Head & Brown, for appellant. 
Henderson & Eggleston, for appellees. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

LTJETON, Circuit Judge. This is a bill by a judgment creditor of 
the défendant J. L. Parkes to reach and subject to the satisfaction 
of complainant's judgment certain real estate in the town of Frank- 
lin, Williamson county, Tenn., theretofore conveyed by Parkes to the 
défendant J. P. Hanner by deed bearing date March 12, 1886. The 
deed mentioned was duly registered, and conveys to the said Hanner 
two lots and storehouses in considération of the assumption and pay- 
ment by him of certain debts particularly deseribed as due from the 
grantor to the several persons named in the deed, and aggregating 
some |6,000. This bill was filed October 25, 1894. The other de- 
fendants to the bill are J. L. Parkes, Jr., a son of the grantor, and 
W. A. Eoberts, to whom a lease of one of the storehouses has been 
made by the grantee with an option of purchase. It appears that in 
1892 one of the storehouses so conveyed to said Hanner was sold by 
the grantee to Maria and Mattie Vaughn in considération of $3,000 
paid to said Hanner, and deed with covenants duly executed and 
registered. The bona fides of this purchase by the Misses Vaughn 
is not assailed, and the purchasers are not, therefore, made parties. 
In this situation no further considération need be given to so much 
of complainants' bill as seeks to set aside the conveyance of that par- 
ticular property to the défendant Hanner. So far as the défendant 
W. A. Eoberts has acquired any interest in the remaining storehouse 
by virtue of his contract of purchase and under his lease, he is enti- 
tled to protection as an innocent purchaser without notice of any 
fraudulent purpose; and complainants practically concède that any 
recovery by them must be subject to his rights under his lease and 
option, the purchase money to be paid by him under his contract 
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standing in the place of the property, should he exercise his option of 
purchase. Subject to the équitable rights of said Roberts, we corne 
to the question as to whether the circuit court erred ia dismissing 
complainants' bill. The conveyance to Hanner was upon considéra- 
tion that he should assume and pay off certain specifled debts of the 
grantor, aggregating $6,000. The bona flde character of thèse debts 
is abundantlyl established, and it is also shown that the property 
conveyed did not exceed in value the considération upon which the 
deed was made. The grantor, J. L. Parkes, was largely indebted at 
the time of this transaction, and was involved in liabilities upon 
which suit was then pending which culminated in a large judgment. 
He then owned the property described in that deed, his home place, 
and a third parcel of land, containing some five acres. The home 
place was valued at between $3,000 and $4,000, and was at the same 
time conveyed by deed to his son, the défendant J. L. Parkes, Jr., in 
considération that he would assume and pay off debts of the grantor 
named in the deed aggregating $3,000. The third parcel was also 
conveyed at same time to one W. J. Petway in payment of a debt due 
the grantee of $1,000. Thé évidence makes it clear that ail the debts 
described as due from the grantor in thèse several conveyances were 
in fact existing bona fide debts, and that the property conveyed did 
not appreciably exceed the debts assumed or paid as the considéra- 
tion by the several grantees. This agreement by the vendee, Hanner, 
to pay off the debts of the vendor specified as the considération for 
the deed, màde the vendee personally liable in equity to the créditera 
of the vendor, and was a promise to pay his own debt to the persons 
designated by the vendor. Thia assumption constituted the pur- 
chase piïce which, by direction of the vendor, was made payable to 
the créditera, of the latter. O'Gonner v. O'Conner, 88 Tenn. 70-82, 
12 S. W. 447; Moore v. Stovall, 2 Lea, 548; Lawrence v. Fox, 20 N. 
Y. 268; Burr v. Beers, 24 N. Y. 178; Thompson v. Bertram, 14 Iowa, 
.476; Thompson v. Thompson, 4 Ohio St. 333; 3 Pom. Eq. Jur. § 
1206; Crawford v. Edwards, 33 Mich. 354. 

Though no express lien was retained to secure the payment of the 
debts thus assumed by the vendee, yet an équitable lien arase, and 
the land, in equity, would be charged with the payment of the pur- 
chase money, which constituted the considération upon which the 
conveyance was made. 3 Pom. Eq. Jur. § 1206; Railroad Co. v. 
Houston, 85 Tenn. 224, 2 S. W. 36; Crawford v. Edwards, 33 Mich. 
354; Miller v. Thompson, 34 Mich. 10. The intention that the land 
should be subject to an équitable lien to secure the payment of the. 
debts assumed as the purchase price is strongly implied by the cir- 
cumstances. That the impulse which led to this conveyance was an 
intent to prefer the debts named in this deed is clear. But this is not 
évidence of fraud, nor was sueh a préférence prohibited by the law 
of the state. That the grantor and grantee were close relations and 
intimate friends is sometimes a circumstance from which fraud may 
be inferred. It is, however, a circumstance insuffleient in itself 
alone, and in this case clearly of no moment, in view of the évidence 
as to the bona fldes of the debts assumed, and the relation the amount 
of thèse debts bore to the value of the property. That the grantee 
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was permîtted to manage and cootpol the property conveyed, and to 
receive the rents, was a circnmstance needing explanation. But the 
évidence is clear that no such agreement preceded the deed. Pend- 
ing an advantageous sale, Hanner, by a subséquent agreement, per- 
mitted the grantor to colleet the rents and look after the property, 
the latter agreeing to keep down the interest on the debts and keep 
the property insured and in repair by applying the rente to thèse 
objects. This seems to hâve been a purely business arrangement, and 
applied only so long as suited the wishes of both, and was not objec- 
tionable to the creditors interested. The proceeds of the sale of the 
storehouse sold to the Misses Vaughn were applied to the payment 
of such of the debts as were most pressing. The remaining property 
was conditionally sold to the défendant Boberts, but bas not yet been 
conflrmed. 

The ehief attack upon the oonveyance, so far as this unsold prop- 
erty is concerned, arises from the fact that Parkes, Jr., claims to be 
the owner of a majority of the debts assumed by the grantee, Hanner. 
For complainants it is insisted that J. L. Parkes, Jr., holds thèse 
claims for his father, and bas in fact paid them off for his father, and 
that the latter bas thereby acquired an interest in the property whioh 
complainants may subject to their judgment. The évidence fails to 
establish this contention. Parkes, Jr., is shown to hâve been for 
several years a thrifty, energetic, young business man, and to hâve 
made a séries of transactions out of which he realized a profit suffi- 
cient to enable him to buy in thèse claims. His évidence is that cer- 
tain of thèse creditors became urgent for their money, and were 
annoying his father; that his uncle, Dr. Hanner, had not been able to 
make a satisfactory sale of the property, and was anxious to save 
himself and the grantor by procuring as large a price as possible that 
he might pay off ail the debts assumed. To satisfy thèse creditors 
and prevent a forced sale of the property, Parkes, Jr., says he paid 
off the pressing creditors, and took an assignaient to himself, believ- 
ing the security ultimately good, and being willing to thus relieve 
both his father and uncle from the urgency of the creditors whose 
claims he bought. His testimony is uncontradicted, and is in part 
conflrmed by other witnesses, and we see no sufflcient reason, on the 
proof in this record, for doubting his motives or questioning his ve- 
racity. There is absolutely no affirmative évidence that the money 
used in buying thèse claims was furnished by Parkes, Sr., or that the 
latter was to acquire any interest by the transaction. The filial af- 
fection of the son quite accounts for his willingness to invest his own 
means in a way which would relieve the urgency of his father's cred- 
itors, and at the same time enable Dr. Hanner to sell the property to 
the best advantage, and thus save himself from loss through a trans- 
action into which he seems to hâve entered from kindly considération 
towards his relative, Parkes, Sr. We oanmot say that the complain- 
ants hâve not shown many circumstances calculated to arouse the 
suspicion that J. L. Parkes had either retained or subsequently ac- 
quired some interest in the property conveyed to Hanner. Neither 
oan we say that ail of thèse circumstances hâve been explained with 
absolute satisfaction. But upon the whole case we reaoh the conclu- 
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sion that complainants hâve not made out a case which would justify 
this court in reversing the action of the circuit court. It ia therefore 
•rdered that the decree be affirmed. 



BRADSHAW et al. t. MINEES' BANK OF JOPLIN et aL 

(Circuit Court of Appeals, Seventh Circuit July 17, 1897.) 

No. 390. 

L IWJTJNCTION — JUDGMENT AGAINST GtJARANTOR — IKDBMNITT. 

The payors of a note, who bave a légal défense to an action thereen, may 
enjoin the enforcement of a judgment rendered without thelr fault or lâches 
against a guarantor of such note who holds valuable stock belonging to them 
as collatéral security to lndemnify him against the payment of the note. 

S. Note— Considération— Défense. 

A note given for the purchase price of property, and made payable to a 
bank at the request and for the benefit of the seller, is subject, in the hands 
of the bank, to ail infirmities in the original considération between the payors 
and such seller, in . the absence of circumstancea creating an estoppel In 
equity. 

8. Appeal— Party not Served. 

The right of appeal is not aff ected by the fact that there ls no decree against 
one of the respondents, who was not served with process, and who, thougli a 
proper, is not a necessary, party to the suit. 

i. Fédéral Courts— Jurisdiction — Anctllary Proceedjngs. 

A bill to enjoin the prosecution of a creditors' suit pending in the same court 
ls anclllary to such suit, and jurisdiction does not dépend on the diverse citl- 
zenship of the parties. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This was a suit in equity to enjoin the prosecution of a creditors' 
bill âled by the Miners' Bank of Joplin to enforce collection of a 
judgment against the respondent Corwin C. Thompson. Demurrers 
were sustained to the original and amended and supplemental bills, 
and decree entered dismissing the suit as against the bank for want 
of equity. Complainants appeal. 

In this case, now hère the second time, the suit was brought by the appel- 
ants, Frank M. Bradshaw and George W. Henry, citizens of Illinois, against 
the Miners' Bank, a corporation of Missouri, the Illinois & Missouri Lead & 
Zinc Company, & corporation of Illinois, and Oorwin C. Thompson, a citizen 
of Illinois. On the flrst appeal, which was from an order dissolving a tem- 
porary injunetion, it was held that upon the facts stated In the bill the appel- 
ants were not entitled to relief. Bradshaw v. Bank, 46 U. S. App. 663, 23 
C. C. A. 578, and 77 Ped. 932. The substance of the original bill was that the 
appellants purchased certain property of the Illinois & Missouri Lead & Zinc 
Company, for which they executed their promissory notes in the aggregate 
amount of $4,050 to the Miners' Bank, which, it was averred, had no interesi 
of lts own In the notes, but was made payée at the request and solely for the 
benefit of the Illinois & Missouri Lead & Zinc Company; that at the same 
time Tnompson executed to the Miners' Bank a separate writing, whereby he 
guarantied the payment of the notes; that on that guaranty the Miners' Bank 
had recovered judgment in the court below against Thompson for the full 
amount of the notes, and upon a creditors' bill in the same court showing exé- 
cution upon the judgment returned nulla bona had procured the appointment 
of a receiver of Thompson's property; that by reason of false représentations 
of the character and condition of the property for which the notes were given 



BKADSHAW V. MINIÎRS' BANK. 903 

the appellants had a, légal défense to any actioa thereon; that, pending the 
suit on the guaranty, àïid after plea of . tïie gênerai issue to the déclaration, 
they informed Thompson and his attorney of the 'tacts constituting their dé- 
fense, and of the évidence obtainablé to estaolish it, and offered to employ an 
attorney to represent their interest in the suit and to assist in making the dé- 
fense; that the offer was declined, and that Thonipson's attorney neglected 
to set up the défense by a spécial plea, and that when the cause was reached 
for trial neither Thompson nor his attorney appeared in court, and a verdict 
was taken, and the judgment rendered upon which the subséquent proceedings 
mentioned were had. The concluding averment was that, notwithstanding 
the négligence of Thompson, through his attorney, in failing to prépare to make 
a proper défense, the complainants felt In equity bound to protect Thompson 
from any loss or damage by reason of haying executed the guaranty in their 
behalf, and that they were ready and wilUng to pay to the Illinois & Missouri 
Lead & Zinc Company, or to the Miners' Bank, as agent of said company, any 
amount which the court upon the hearjng should find to be equitably due. 
After the cause had been remanded, the .appellants filed an amended and sup- 
plemental bill, whereby, after reiterating the averments of the original bill, they 
alleged, among other things, that the Illinois & Missouri Lead & Zinc Com- 
pany owned no property except the notes in controversy, had ceased to do 
business in Illinois, and had not been served with process, and that Thompson, 
against whom the Judgment had been rendered, held as collatéral security for 
its r^ayment stock belonging to them of the value of $5,000, which, after the 
flling of the original bill in this cause, was by agreement of parties placed in 
the hands of the American Surety Company to indemnlfy it as surety on the 
injunction bond, and also as a security for the payment of the judgment against 
Thompson, and for his protection from liability thereon In Case he should not 
be relieved by the proceedings lri this suit, and that Thompson was insolvent. 
Thereupon the Miners* Bank was pë'rmitted to withdraw its answer to'the 
original bill, and to interpose a demurrer to the original and the amended and 
supplemental bills, which demurrer the court sustained, and, the complainants 
baving elected to abide by the ruling, a final decree was entered dismissing the 
suit as against the Miners' Bank for want of equity. On the original bill and 
amendments a Judgment pro confesso was taken against Thompson, but the 
court denied the motion of the complainants far a preliminary injunction against 
nim accordlng to the prayer of the bill. 

Frank A. Johnson, for appellants. 

E. A. Otis and D. W. Graves, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

We are of the opinion that upon the amended bill the appellants 
are entitled to relief. To the extent of the value of the stock pledged 
to indemnify Thompson against loss by reason of his contract of 
guaranty, the appellants hâve a real and substantial interest that 
the judgment in favor of the Miners' Bank against Thompson sha!l 
not be enforced. It is urged, and the authorities cited to the point 
are perhaps conclusive, that Thompson is not in a position to ask 
équitable relief against the judgment, but it is on that account only 
the more important that relief should not be denied to the appel- 
lants, who were not parties to the action at law, and were not për- 
mitted to présent in that action, or to assist Thompson in présent 
ing, the défense which, as they dulyadvised him and his attorney, 
they were able to make. They would not be in a worse plight, nor 
with less fault on their own part, if Thompson had been in a con- 
spiracy to enable the bank to obtain a judgment for which there 
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was no just fbundation, and against which, unless in the way pro- 
posed, there can be no effective remedy. 

It is urged on the authority o£ Railroad Co. v. F^tional Bank, 102 
U. S. 14, and other cases which follow Swift v. xyson, 16 Pet. 1, 
that the Miners' Bank, on the facts alleged, became an innocent hold- 
er for value, of the notes of the appellants, and that its right to en- 
force the guaranty cannot be affected by an inquiry into the con- 
sidération of the notes. The doctrine of Swift v. Tyson, so far aa 
we know, has never been applied in the manner proposed. It is 
averred in tfce bill that the notes were made payable to the Miners' 
Bank as agent or trustée for the Illinois & Missouri Lead & Zinc 
Company, but, if that were not so, and the bénéficiai interest in the 
notes were in the bank, yet the title, having corne to it as the origi- 
nal payée of the notes, and not as transférée, would be subject, we 
suppose, to ail infirmities in the original considération between ap- 
pellants and the Illinois & Missouri Lead & Zinc Company, unless 
in the circumstances and conditions of the transaction there was in 
favor of the bank an estoppel in equity. There îb none in the law 
merchant. 

The right of appeal from the decree in favor of the Miners' Bank 
is not affected by the fact that there has been no decree against the 
Illinois & Missouri Lead & Zinc Company. That company, though 
named in the bill as a respondent, was hot served with process, and 
therefore is not a party to the record, and its présence, though proper, 
is not necessary to a complète adjudication of the controversy be- 
tween the appellants and the Miners' Bank and Thompson. 

The suit is to be regarded as ancillary to the proceedings on the 
creditors' bill of the Miners' Bank against Thompson in the same 
court, and the jurisdiction, therefore, in no manner dépends on the 
diverse citizenship of the parties. Krippendorf v. Hyde, 110 U. S. 
276, 4 Sup. Ct. 27. The decree of the circuit court is reversed, and 
the cause remanded, with directions to overrule the demurrer of the 
Miners' Bank to the bill, and to proceed in accordance with this 
opinion. 



LEWIN et al. v. WELSBACH LIGHÏ CO. et al. 
(Circuit Court, E. D. PenDsylvanJa. May 3, 1897.) 

1. Equity Jurisdiction — Sufficikncy of Bii/l. 

A bill which sets forth that the respondents hâve brought suit against the 
complalnants for the alleged infringement of a certain patent, and that In 
advance of any adjudication of the validity of the patent the respondents 
hâve circulated among the customers of the complalnants, with intent to 
destroy the complainants' business, circulars which are "false, injurious, ma- 
licious, scandalous, threatening, and intimidating," allèges facts which, if sus- 
tained, entltle the complainants to équitable relief. 

2. Samk— Groond of Relief. 

Where a bill in equity is brought, by a respondent in a suit based upon the 
alleged infringement of a patent, to restrain the complainant in the patent 
suit from threatening and intimidating the customers of the respondent in 
that suit from dealing with it, the only legitimate inquiry is whether the acts 
and conduct of the complainants In the former suit are such as a court of 



LEWIN V. WEL8BACH LIGHT CO. 905 

eqnlty should restrain the owner of a presumptively valld patent from doing 
and pursuing. 
8. Equity Pleading— Demorrer— Admission. 

Where, In such a case, the Mil contalns an allégation that the patents of 
the respondents are invalid, and, even if valld, are not inf rlnged, a demurrer 
to the bill is nelther an admission nor a déniai of Invalidity or noninfringe- 
ment, but simply challenges the right of the complainants to hâve either of 
thèse questions tried in the manner proposed. 

4 SAME — SUFFICIENCT OF BlLL — ALLEGATION OP CONBPIBACY. 

The allégation of conspiracy in such a bill is of no potency, since, if what 
has been done is wrongful, its continuance should be enjoined, if done only 
by one of the défendants, as if done by both of them in co-operation; and, if 
what has been done is not wrongful, the fact that the défendants may hâve 
combined to do It would not make It so, 

Charles G-. Coe and Strawbridge & Taylor, for complainants. 
Wm. Findlay Brown and John B. Bennett, for défendants. 

DALLAS, Circuit Judge. The bill sets forth that the complain- 
ants are now endeavoring to become active competitors of the défend- 
ants in the sale of incandescent lights, etc., and that one of the de- 
fendants manufactures such lights, etc., and the other of them is en- 
gagea in selling goods made by the former. It states that the Wels- 
bach Light Company has brqugbt suit against thèse complainants, 
in this court, for alleged infringement of a certain patent, and that 
the complainants hâve duly appeared in that suit. It avers that 
the patent so sued upon is solely for a process, and that the complain- 
ants cannot be held to be infringers thereof, because, as alleged, they 
are not manuf acturers, but are exclusively engaged in selling the 
products of a certain manufacturer, against whom the Welsbach 
Light Company has brought suit, in the Southern district of New- 
York, for alleged infringement of the same patent, and which suit 
the said manufacturer, who is amply responsible, is vigorously con- 
testing. The bill also avers that the patent referred to is now in- 
valid, under section 4887 of the Revised Stàtutes, by reason of the 
expiration of a certain Spanish patent for, as alleged, the same inven- 
tion. The f oregoing is the substance of paragraphs 1 to 8 of the bill. 
The gist of the complaint is presented in the paragraphs which fol- 
low, and may, I think, be fairly reduced to the statement that the dé- 
fendants in this suit, with knowledge of the matters already men- 
tioned, and with intent to destroy the complainants' business,' hâve 
conspired to threaten, intimidate, and prevent the customers, présent 
and prospective, of the latter, from dealing with them, "by the, sys- 
tematic and formulated plans, methods, and concerted conduct and 
action, in manner and form following," namely, by publishing and dis- 
tributing "false, injurious, malicious, scandalous, threatening, and in- 
timidating circulars or printed letters," containing intimidating 
threats of suit on the patent before referred to; by distributing such 
circulars among the customers and prospective customers of the com- 
plainants, and among the trade and the public generally; by spying 
upon the complainants' business, with the aid of détectives and oth- 
ers, and thus ascertaining their customers; by causing the défend- 
ants' attorneys to write letters to the complainants' customers (so 
ascertained), threatening suit against them on the patent aforesaidj 
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and by causing the agents of the défendants to call upon the cus- 
tomers of the complainants and make like threats. The prayers are 
for an injunction to restrain the commission of the acts complained 
of, and for a decree for such damages as may be found by a jury upon 
a feigned issue to be awarded. , 

The allégation that the patent under which the défendants justify 
is invalid, and, even if valid, is not infringed by the complainants, is 
one which, of course, might be made in défense of the suit which it 
is admitted the défendants hâve brought against the complainants. 
However impfegnable that défense may be thought to be, it must be 
maintained in that proeeeding bef ore its availability can be assumed 
or adjudged in another. It is a mistake to suppose that, by demur- 
ring, the défendants hâve conceded its sufflciency. The demurrer 
avers that the bill does not show title to the relief sought, but this 
avéraient involves neither admission nor déniai of invalidity or of 
noninfringement, but simply challenges the right of the complainants 
to hâve either of those questions tried in the manner they propose; 
and, in my opinion, it is clear that they are not entitled to hâve them 
tried in this suit. Accordingly, the only legitimate inquiry now is : 
Are the acts and conduct of the défendants, as alleged in the bill, 
such as a court of equity should restrain the owner of a presumptively 
valid patent from doing and pursuing? The allégation of conspir- 
acy is ôf no potency. If what has been done is wrongful, its répé- 
tition or continuance should be enjoined quite as surely if done by 
only one of the défendants as if done by both of them in co-operation ; 
and it is also true that, if that which has been done or is anticipated 
is not wrongful, the fact that the défendants may hâve combined to 
do it would not make it so. I attach no importance to the circum- 
stance that the défendants hâve informed themselves respecting the 
customers of the complainants, or to their method of doing so. It 
is not asserted that this, in itself, has worked any injury to the com- 
plainants. It is the use made of the information so obtained, and 
not the obtaining it, which is the real ground of complaint. What, 
then, does the bill allège that the défendants hâve actually done 
to the injury of the complainants? If nothing more were alleged 
than that the défendants hâve given notice, in good faith and in 
temperate language, of their purpose to proceed against alleged in- 
fringers, I would hâve no hésitation in holding that they had not ex- 
ceeded their right. But the bill goes somewhat further. It allèges 
the intent of the défendants to be, not to protect and maintain their 
own rights, but, under color and pretense of that object, to destroy 
the complainants' business, in advance of any adjudication of the 
question of their right to maintain and continue it, and that, in pur- 
suance of such intent, the circulars or letters complained of hâve not 
been properly franied, but are "false, injurious, malicious, scandalous, 
threatening, and intimidating." It is not manifestly impossible that 
this allégation may be sustained, and in such manner as to en title 
the complainants to relief, though I may say that it does not seem 
to me to be probable, in view of the fact that the complainants hâve 
themselves been sued on the patent, that the défendants' good faith 
in notifying their purpose to proceed against other alleged inf ringers 
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(if that is the substance of ail they hâve done) can be successfully 
attacked; and the criticism of défendants' counsel upon the omission 
to set out any of the circulars in the bill calls attention to a matter 
which may be not without signiflcance. If, upon the one hand, those 
circulars should turn out to be such notices as the défendants could 
rightly give; or if, on the other hand, they shall, when produced, ap- 
pear to be mère libels, — this suit could not be sustained. But my 
examination of the case, as it is now presented, has led me to believe 
that the bill should be retained, but that the questions which hâve 
been adverted to should be reserved for further considération here- 
after; and, accordingly, the demurrer is overruled, but without préju- 
dice, and with leave to the défendants to again présent the same mat- 
ter by answer. 



BURKE v. DAVIS.* 

(Circuit Court of Appeals, Seventh Circuit. July 17, 1897.) 

No. 380. 

1. ApFEAï- — Review — Master's Report. 

In the absence of exceptions to the report of a master, there can be no 
inquiry into the correctness of the facts found, but his misapprehension 
of the légal conséquences of the facts reported is open to correction. 

2. Equity— Pleading— Abandonment of Défense. 

Where an answer sets up only an agreement for a share in profits, and 
on hearing before the master that contention is abandoned, and no new 
claim substituted, the défendant is entitled to no relief. 

3. Same— Finding Unsupported bï Pleading. 

In a suit in equity, where the complainant is entitled to, and is awaraed, 
the relief prayed in his bill, it is error to requlre, as a condition précèdent 
to the enforcement of the decree, that he pay a sum found by the master 
to be due the défendant, where the facts on which such finding is based 
are not pleaded. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This was a suit in equity by William H. Burke against Frank L. 
Davis. From a decree entered on the report of a master, complain- 
ant appeals. 

The facts stated in the bill are substantially thèse: In the year 1888 the com- 
plainant, the appellant hère, was engagea in the manufacture, importation, 
and sale of marble and mosaic décorations for buildings, having establishments 
at Chicago, Buffalo, New York, London, and Paris. During the time from 
August, 1889, to July, 1891, he imported large quantities of marbles and mo- 
salcs, to be entered at the ports of Chicago and St. Louis, and, for convenience, 
eonsigned to the défendant and appellee, Davis, who was in his service as a 
clerk or agent at Chicago. This course was adopted for convenience on ac- 
count of the fréquent absences of the complainant. Many controversies arose 
concerning the duties chargeable on the goods imported, and appeals were 
taken and pros«cuted in the name of Davis from the décisions of the collecter 
to the board of gênerai appraisers, and, in many instances, from that board to 
the courts. Thèse appeals were suceessful, and resulted in allowances and 
.judgments in the name of Davis in amounts exceeding $9,000. On June 30, 
1891, Davis left the service of the complainant, and upon demand made re- 
fnsed to exécute an assignaient of the judgments and claims so standing in 
his name. Thereupon the bill was filed, alleging the facts stated, and praying 
that the défendant be decreed to assign to the complainant the judgments and 

i Rehearing denied October 7, 1897. 
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daims, and, pending the suit, restrained from collectlng, selling, or otherwise 
disposing of the same. A demurrer to the bill having been overruled, the dé- 
fendant answered, admitting the importation of the merchandise described in 
the bill and the schedules attached thereto and the recovery of judgments in 
his name for the excessive duties paid, but denying the eomplainant's interest 
in the judgments and claims, denying that the défendant was the clerk, agent, 
or représentative of the complainant, denying that the merchandise imported 
in his name was the property of the complainant, and alleging that ne paid 
the duties and prosecuted the appeals for the recovery thereof for himself , 
and not as agent or trustée for the complainant. The answer avers afflrma- 
tively that in the month of August, 1888, the défendant became connected in 
business with the complainant upon thèse terms, viz. : That the défendant was 
to take charge and management of the business in Chicago for three months 
at $10 per week, and that he took charge and management of the business under 
an agreement that at the expiration of three months, in case his services 
should prove satisfactory to the complainant, and he should désire to continue; 
in charge of the business, another arrangement should be made; that at the 
expiration of the three months the complainant and défendant entered into a 
new agreement, whereby the défendant agreed to continue in charge and man- 
agement of the business and the complainant agreed that he should receive a 
portion of the profits realized, according to the amount of business done and 
the profits accruing therefrom; that under that arrangement he continued in 
charge until July 1, 1891, meanwhile procuring and auperintending the per- 
formance of a large number of contraets from which a large profit was de- 
rived; that on or about July 1, 1891, he requested the complainant to make an 
accounting and settlement of the amount and-share of the profits due him, 
which complainant refused to do, and thereupon he withdrew from the further 
management of the business; that the profits which accrued amounted to at 
least $55,000; that the amount equitably due the défendant is at least the 
sum of $10,000, which the complainant refuses to pay; and that, even if com- 
plainant should be f ound to be the équitable owner of the judgments and 
claims set forth in the bill, he should be compelled to pay the défendant the 
amount due him before the défendant is ordered or directed to assign to the 
complainant the judgments and claims in controversy. A replication was filed, 
and the case referred to a master, whose report, after stating the issues, pro- 
ceeds as follows: 

"Upon this hearing a large amount of testimony has been taken, which is 
herewith reported, and made a part hereof, and I hâve heard the arguments 
of counsel at length, upon considération of ail which I find and report: That 
the allégations in the bill of the complainant are established by the testimony 
to the extent hereinafter stated; that the consignments of merchandise referred 
to In the bill were made as therein stated, and that the défendant, Frank L. 
Davis, received the same as the consignée of the complainant, having no in- 
terest therein, but acting as the agent and représentative of the said complain- 
ant in respect thereto, having been named as such consignée for the purpose 
of convenience, the said complainant at the time being a citizen of London, 
England, engagea In the manufacture and importing of said articles in said 
city and in Paris, France. I find that during the time of such importations, 
and the proceedings had thereunder, the défendant, Frank L. Davis, was not 
a partner, as originally claimed, in the firm of Burke & Oo., consignons, and 
had no interest in said consignments, or control over them, except such as 
might resuit to him through the nature of his employaient, and was necessary 
for the purpose of his local représentation herein in connection with the firm 
of Burke & Co., and is not beneficially interested in the resuit of the proceed- 
ings which hâve been had in regard to said property; the use of his name as 
plaintifE in said proceedings resiulting and having become necessary only by 
reason of his having been, for purposes of convenience, named as consignée 
in said cases. I find, therefore, that the complainant, doing business under 
the name of Burke & Co., is the sole owner of said consignments, and entitled 
to the benefits of ail of the proceedings had under them and the results of said 
proceedings. And I respectfully recommend that a decree be entered herein 
requiring said défendant, Frank L. Davis, to assign to said complainant by a 
good and sufficient assignment each and every of said judgments rendered, as 
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set forth In said blll, and each and every of said clalms for the several amounts 
of excessive duty ordered to be refunded as therein set forth. The elaim in- 
sisted upon by the défendant that the complainant should be required to pay 
to the défendant the amount found to be due him as a condition of granting the 
relief prayed for is, I think, not well taken, and I hâve disregarded it for the 
reason that in my judgment its application to this case is not justified by the 
pleadings or the facts. I find that in the month of August, 1888, negotiations 
were had between the complainant and défendant for the employment of the 
latter in connection with the complainant's business then about to be estab- 
lished in this city, resulting in an arrangement by which défendant entered 
upon such employment in October, 1888, by which défendant was to receive 
for the flrst three months the sum of ten dollars per week and after that the 
sum of flfteen dollars per week, with the promise of additional compensation 
provided the défendant proved himself compétent to the position and valuable 
to the complainant in that relation; that as a resuit of this arrangement pay- 
ments were regularly made at the rate provided for, and until the 30th of June, 
1891, when the défendant left the employment of ihe complainant In the 
year 1890 an offer was made by the complainant to pay the défendant the sum 
of Ave hundred dollars additional compensation, upon which two hundred and 
fifty dollars has already been paid, and lt is insisted that the défendant is lim- 
ited to this rate of compensation, and that a flndlng upon the basis of a quan- 
tum meruit cannot, under the pleadings, be made in hls favor. If the court 
should be of the opinion that this position is well taken, the défendant would 
be entitled to the payment of the sum of two hundred and fifty dollars, only, 
in addition to that which he has already received, for the full term of his 
service. The position which was taken originally by the défendant, that he 
became a partner of complainant after the expiration of the first three months 
of his agreement, has been abandoned, and no finding is asked for him on that 
basis. It is also not insisted that he should receive commissions upon the 
work done during the term of his employment, but it is contended that by rea- 
son of the terms of the original engagement he is entitled to compensation for 
the services which he rendered said complainant upon the basis of the value 
of such services, as established by the testimony. I am impressed with the 
bellef that it was the intention of the parties that after the expiration of the 
three months of trial which the défendant was subjected to that he should 
receive such compensation for the balance of the term of his services as the 
character of his work and his dévotion to the interests of the complainant 
should enijtle him to. The testimony shows that during ail of this time the 
défendant devoted himself faithfully and earnestly and efficiently to the work 
which was committed to him. The volume of the business done during this 
time by Burke & Co. was very large, and was successfully prosecuted, during 
a portion of which time the complainant was absent in Europe attending to 
his business there, the défendant remaining hère in sole charge of the exécu- 
tion of the contracts which were made between Burke & Co. and others hère 
and elsewhere. For thèse services it is claimed by the défendant that he 
should receive compensation at the rate of twenty-flve hundred dollars a year, 
which, after deducting payments made to him and moneys received by him 
during the period of his engagement would leave a balance now due him of 
three thousand nine hundred and fifty-five dollars and thirty-ftve cents. I am 
of the opinion, however, in view of ail the testimony and the spirit and évi- 
dent intention of the original engagement between thèse parties, and the 
character and the amount of work done by the défendant, that he is reasonably 
entitled to the payment of the sum of flfteen hundred dollars per year from 
the time of the expiration of the first three months of the term, making now 
due, with the déductions before stated, the sum of one thousand four hundred 
and fifty-five dollars and thirty-five cents, for the payment of which to him I 
recommend that a decree be entered." 

To this report the défendant excepted on the ground that the master had 
failed and refused to recommend that the payment of the sum found due the 
défendant from the complainant should be made a condition précèdent to the 
assignment by the défendant to the complainant of the claims and judgments 
mentioned in the report. Thia exception the court sustained, and accordingly 
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entered a deeree which In other respects conformed to the report. No excep- 
Uons were flled by the complainant within 30 days after the filing of the report, 
and the motion thereafter made for leave to file exceptions was denied by the 
court. The évidence reported by the master is not in the transcript of the record. 

Samuel S. Page and William E. Church, for appellant. 
Ira W. Buell and Charles C. Buell, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge (after stating the facts as above). In the 
absence of exceptions to the report, there can be no inquiry into the 
correctness of the master's findings of fact; but whether the proper 
deeree was entered upon the report is nevertheless open to consid- 
ération. The master's mistaken appréhension of the légal conséquen- 
ces of the facts reported, as Daniell states it, "may be opened to fur- 
ther directions, without exceptions." 2 Daniell, Ch. Prae. p. 1310; 
Hayes v. Hammond, 162 111. 133, 44 N. E. 422. The recommendation 
of the master that a deeree should be entered for the défendant for 
the amount reported due him in addition to the fixed wages agreed 
upon was erroneous, both because it was not claimed in the answer 
and because it was not in accord with the agreement found to hâve 
been made betweén the parties, under which the services supposed to 
entitle the défendant to further compensation were rendered. The 
answer sets up only an agreement for a share in the profits, but that 
contention, the report says, was abandoned, and no différent claim 
was substituted. The agreement found to hâve been actually made 
was that Davis should receive for the first three months $10 per 
week and after that $15 per week, with the promise of addîtional com- 
pensation provided he proved himself compétent and valuable. Un- 
der this agreement the défendant served and received compen- 
sation at the spécifie rates stipulated until June 30, 1891, when, ac- 
cording to the answer, he demanded an accounting and a settlement 
of the share of the profits due him. It is not found that any other 
agreement between the parties, either for a share in the profits or for 
other form of compensation than that stated, was made, except that 
in 1890 the appellant offered to pay a further sum of |500, of which 
one-half had been paid. There is, therefore, no justification in the 
facts reported, when reasonably interpreted, for the belief with which 
the master declared himself impressed that it was the intention of 
the parties that, after the expiration of the three months of trial, the 
défendant should receive such compensation for the balance of the 
term of his service as the character of his work and his dévotion to 
the interests of the complainant should entitle him to. That is not 
consistent either with the answer or with the master's own statement 
of the agreement made, in which no term of service was stipulated ; 
and, instead of the time of trial being limited to three months, it was 
agreed that after the expiration of that period the compensation 
should be a fixëd sum per weék, until the parties should agrée upon 
additional compensation, which, in the indefinite way stated, the ap- 
pellant promised should be done. The alternative recommendation 
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of the master that the ^défendant should be allowed to recover the sum 
of $250, if not awarded the larger sum, rests upon an indefinite and 
inadéquate statement of facts, and has no support in the answer. 

It is contended on behalf of appellant that the relief awarded th* 
défendant was affirmative in its nature, and could not be granted up- 
on an answer, and that, being of a purely légal character, the de 
fendant's demand could not be made the subject of a cross bill; but 
thèse are questions which we need not consider. Upon the facts 
found the appellee at most has a demand for only $250, and that not 
being set up in the answer need not be considered. It appears that 
the appellant is a citizen of London, England, but it is not shown 
that he is a nonresident or insolvent, and that appellee may not ob- 
tain adéquate relief in a suit at law in the local courts. On the con- 
trary, it was asserted at the hearing, and in the brief s, and not 
denied, that such a suit has been brought and is pending. It fol- 
lows that the court erred in requiring that, as a condition précèdent 
to the enforcement of the relief awarded him, the appellant should 
pay the sum named in the decree to the défendant, and also in ad- 
judging against the appellant a part of the costs of the suit. The 
decree is therefore reversed, and the cause remanded, with directions 
to enter a decree for the appellant not inconsistent with this opinion. 
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(Circuit Court, S. D. Ohio, W. D. July 1, 1897.) 

No. 4,59a 

CONTRACT— ACTS OP PARTIES — CONSTRUCTION. 

Where the représentatives of a city which owns and leases a railroad hâve 
for 15 years aceepted the quarterly installments of rent reserved after ma- 
ttirity, and without interest, the lessees always claiming the right to pay at 
any time within 90 days without being h'able for interest, the parties bave, 
by their acts thereunder, plaeed a practical construction on the contract by 
which both are bound; the right to interest under lts terras being open to 
doubt. 

On the Intervening Pétition of Samuel M. Felton, Eeceiver. In 
the matter of payment of interest upon the rent due to the city of Cin- 
cinnati. 

The city of Cincinnati is the owner of a railway running from Cin- 
cinnati to Chattanooga. The railway is held for the city by the 
trustées of the Cincinnati Southern Railway. On the 12th of October, 
1881, the trustées of the railway, by virtue of the power conferred by 
the gênerai assembly of the state of Ohio, leased the road to the 
Cincinnati, New Orléans & Texas Pacific Eailway Company for a pe- 
riod of 25 years at an annual rental expressed in the lease as follows: 

"The annual rental hereby reserved, which the party of the second part cove- 
nants and agrées for itself, its représentatives and assigns, In lawful money 
of the United States of America, at the treasury of the city of Cincinnati, Ohi<>, 
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payable quarterly on the 12th days of January, April, July, and October In 
each and every year of sald terni hereby granted, shall be the sums following, 
to wit: During the flrst period o£ five years of the term hereby granted, the 
annual rental of eight hundred thousand dollars ($800,000); during the second 
period of Ave years of the term hereby granted, the annual rental of nine hun- 
dred thousand dollars ($000,000); during the third period of five years of the 
term hereby granted, the annual rental of one million dollars ($1,000,000); dur- 
ing the fourth period of five years of the term hereby granted the annual rental 
of one million and ninety thousand dollars ($1,090,000); during the fifth period 
of five years of the term hereby granted, the annual rental of one million two 
hundred and fifty thousand dollars ($1,250,000)." 

The question which arises on this intervening pétition, to which the 
trustées hâve been made parties défendant and hâve appeared, is. 
whether the delay in the payment of any of the quarterly installments 
due under the lease for 90 days or less imposes upon the lessee the 
obligation to pay interest upon such installment. Clause 13 of the 
lease is as followa: 

"It is further covenanted and agreed by and between the parties hereto 
that in case the party of the second part Bhall, at any time or times hereaïter, 
during the term herein granted, fail to pay the rent herein reserved or pro- 
vided to be paid by the said party of the second part, or any part of such 
rent, when the same shall become payable as herein speclfied, or shall fail to 
pay the rates, taxes, assessments, or other charges herein provided to be paid 
by the party of the second part, or shall fail or omit to keep and perform any 
of the covenants and agreements herein contained by the said party of the 
second part to be kept and performed, and shall continue in default in 
respect to the performance of such covenant and agreement for the period of 
ninety days, then, and in either, any, and every such case, it shall be lawful 
for the said party of the first part, without having made any demand for 
such rent, or the performance of such covenant, to re-enter into and upon said 
railway and premises hereby leased, and any and every part thereof, and re- 
move ail persons therefrom, and from thenceforth the said leased railway and 
premises, with the appurtenances thereof, and ail additions and improvements 
which shall or may hâve been made to the same, to hâve, hold, possess, and 
enjoy, as in the first and former estate of the said lessor therein; and upon 
such re-entry ail the estate, rlght, title, interest, possession, claim, and demand 
whatsoever of the said party of the second part in and to the said leased 
railway and premises, or any part thereof, shall wholly and absolutely cease, 
détermine, and become void; anything herein contained to the contrary in 
any wise notwithstanding. In case of such re-entry the rent reserved herein 
from the time of the last preceding payment of any installment thereof up to 
the time of such re-entry shall be apportioned, and such portion thereof as 
would hâve been payable in respect to the intervening time, if the whole 
period in respect to which such installments were payable had elapsed, shall 
be deemed and taken to be due and payable, and shall be paid by the said 
party of the second part Such re-entry shall not waive or préjudice a; y claim 
or right of said party of the first part to or for damages against the party of 
the second part on account of the nonperformance or breach of any of the 
terms of this lease, and ail such elaims and rights are expressly preserved to 
the said party of the first part. And a right and power of re-entry shall ari.e 
on each and every forfeiture, breach, or default as herein provided, notwith- 
standing the waiver of any prior right of re-entry or forfeiture under the fore- 
going provisions." 

No interest at any time since 1881 until the présent day has ever 
been paid by the lessee company or the receiver to the citv of Cincin- 
nati. The amounts due under the lease, the dates when paid, the 
days overdue, and the amount of interest at 6 per cent, which ought 
to hâve been collected if due, appear in the following table: 
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Statement of Rents Paid to the City of Cincinnati, Showing Dates Due, Dates 






Paid, and Interest at 6% Per Annum on Overdue Amounts, 










October 12th, 1881— January 12th, 


1897. 






















Days 




Quarter Bndlng 


Amount. 


] 


Due. 


Date Paid. Overdue. 


Interest 


Jan. 


12, 


1882 


$200,000 00 


Jan. 


12/82 


Jan. 


12/82 


— 






Api. 


12, 


II 


200,000 00 


Api. 


12/82 


Api. 


12/82 


— 






July 


12, 


ti 


200,000 00 


July 


12/82 


July 


13/82 


1 


32 88 


Oct. 


12, 


41 


200,000 00 


Oct. 


12/82 


Oct. 


12/82 


— 






Jan. 


12, 


1888 


200,000 00 


Jan. 


12/83 


Jan. 


12/83 


— 






Api. 


12, 


il 


200,000 00 


Api. 


12/83 


Api. 


12/83 


— 






July 


12, 


1883 


200,000 00 


July 


12/83 


July 


13/83 


1 


32 88 


Oct. 


12, 


" 


200,000 00 


Oct. 


12/83 


Oct. 


15/83 


3 


98 64 


Jan. 


12, 


1884 


200,000 00 


Jan. 


12/84 


Jan. 


21/84 


9 


295 92 


Api. 


12, 


II 


200,000 00 


Api. 


12/84 


Api. 


16/84 


4 


131 52 


July 


12, 


M 


200,000 00 


July 


12/84 


Sept. 


17/84 


67 


2,202 96 


Oct. 


12, 


U 


200,000 00 


Oct. 


12/84 


Jan. 


9/85 


89 


2,926 32 


Jan. 


12, 


1889 


200.000 00 


Jan. 


12/85 


Api. 


10/85 


88 


2,893 44 


Api. 


12, 


M 


200,000 00 


Api. 


12/85 


July 


7/85 


86 


2,827 63 


July 


12, 


M 


200,000 00 


July 


12/85 


Oct. 


8/85 


88 


2,893 44 


Oct. 


12, 


M 


200,000 00 


Oct. 


12/85 


Jan. 


9/86 


89 


2,926 32 


Jan. 


12, 


1888 


200,000 00 


Jan. 


12/85 


Api. 


9/86 


87 


2,860 56 


Api. 


12, 


il 


200,000 00 


Api. 


12/86 


July 


8/86 


87 


2,860 56 


July 


12, 


«• 


200,000 00 


July 


12/86 


Oct. 


9/86 


89 


2,926 32 


Oct. 


12, 


II 


200,000 00 


Oct. 


12/86 


Dec. 


31/86 


80 


2,630 40 


Jan. 


12, 


1887 


225,000 00 


Jan. 


12/87 


Mar. 


3/87 


50 


1,849 50 


Api. 


12, 


188T 


225,000 00 


Api. 


12/87 


June 


11/87 


60 


2,219 40 


July 


12, 


4* 


225,000 00 


July 


12/87 


Sept. 


5/87 


55 


2,034 45 


Oct 


12, 


41 


225,000 00 


Oct. 


12/87 


Nov. 


7/87 


26 


961 74 


Jan. 


12, 


1888 


225,000 00 


Jan. 


12/88 


Jan. 


12/88 


— 






Api. 


12, 


1888 


225,000 00 


Api. 


12/88 


May 


31/88 


49 


1,812 51 


July 


1 2' 


M 


225,000 00 


July 


12/88 


Sept. 


12/88 


62 


2,293 38 


Oct. 


12, 


U 


225.000 00 


Oct. 


12/88 


Nov. 


28/88 


47 


1,738 53 


Jan. 


12, 


1880 


225,000 00 


Jan. 


12/89 


Mar. 


29/89 


76 


2,811 24 


Api. 


12, 


M 


225.000 00 


Api. 


12/89 


June 


14/89 


63 


2,330 37 


July 


12, 


M 


225,000 00 


July 


12/89 


Sept. 


26/89 


76 


2,811 24 


Oct. 


12, 


M 


225,000 00 


Oct. 


12/89 


Nov. 


28/89 


48 


1,775 52 


Ja.ii. 


12, 

12, 


1890 


225,000 00 
225,000 00 


Jflll 


12/90 
12/90 


Jan. 

May 


11/90 

27/90 






Api! 


Apll 


45 


1,664 55 


July 


12, 


U 


225,000 00 


July 


12/90 


July 


23/90 


11 


406 89 


Oct. 


12 


*• 


225,000 00 
225,000 00 


Oct. 


12/90 
12/91 


Oct. 
Feb. 


12/90 
16/91 






Jan. 


12, 


1891 


Jan. 


35 


1,294 65 


Api. 


12, 


«t 


225,000 00 


Api. 


12/91 


June 


22/91 


71 


2,626 29 


July 


12, 


M 


225,000 00 


July 


12/91 


Sept. 


15/91 


65 


2,404 35 


Oct 


12, 


iê 


225,000 00 


Oct. 


12/91 


Nov. 


9/91 


28 


1,035 72 


Jan. 


12, 


1802 


250,000 00 


Jan. 


12/92 


Mar. 


18/92 


66 


2,712 60 


Api. 


12, 


M 


250,000 00 


Api. 


12/92 


May 


31/92 


49 


2.013 90 


July 


12, 


M 


250,000 00 


July 


12/92 


Sept. 


12/92 


62 


2,548 20 


Oct 


12, 


4« 


250,000 00 


Oct. 


12/92 


Nov. 


22/92 


41 


1,685 10 


Jan. 


12, 


1893 


250,000 00 


Jan. 


12/93 


Mar. 


30/93 


77 


3,164 70 


Api. 


12, 


M 


125,000 00 ) 
125,000 00 f 


Api. 


12/93 


May 


29/93 


47 


965 85 


Api. 


12, 


M 


Api. 


12/93 


July 


7/93 


86 


1,767 30 


July 


12, 


M 


125,000 00 ) 
125,000 00 r 


July 


12/93 


Sept. 


16/93 


66 


1,356 30 


July 


12, 


«4 


July 


12/93 


Oct 


10/93 


90 


1,849 50 


Oct. 


12, 


M 


125,000 00 ) 
125,000 00 f 


Oct. 


12/93 


Nov. 


29/93 


48 


986 40 


Oct. 


12, 


t* 


Oct. 


12/93 


Dec. 


30/93 


79 


1,623 45 


Jan. 


12, 


1894 


1C5.000 00 ) 
125,000 00 \ 


Jan. 


12/94 


Mar. 


12/94 


59 


1,212 45 


Jan. 


12, 


t. 


Jan. 


12/94 


Api. 


7/94 


85 


1,746 75 


Api. 


12, 


«« 


50,000 00 ) 
200,000 00 f 


Api. 


12/94 


June 


4/94 


53 


435 66 


Api. 


12, 


M 


Api. 


12/94 


July 


11/94 


90 


2,959 20 


July 


12, 


M 


250,000 00 


July 


12/94 


Oct 


9/94 


89 


8,657 90 




81F.-B8 

























Days 






Due. 


DatePald. Overdue. 


Interest. 


Oct. 


12/94 


Nov. 


28/94 


47 


965 85 


Oct. 


12/94 


Dec. 


22/94 


71 


1,459 05 


Jan. 


12/95 


Api. 


4/95 


82 


3,370 20 


Api. 


12/95 


July 


1/95 


80 


1,644 00 


Api. 


12/95 


July 


9/95 


88 


1,808 40 


July 


12/95 


Sept. 


23/95 


73 


3,000 30 


Oct. 


12/95 


Dec. 


14/95 


63 


2,589 30 


Jan. 


12/96 


Mar. 


30/96 


78 


1,602 90 


Jan. 


12/96 


Api. 


9/96 


88 


1,808 40 


Api. 


12/96 


June 


30/96 


79 


1,023 45 


Api. 


12/96 


July 


8/96 


87 


1,787 85 


July 


12/96 


Oct. 


5/96 


85 


1,746 75 


July 


12/96 


Oct. 


10/96 


90 


1,849 50 


Oct. 


12/96 


Nov. 


12/96 


31 


637 05 


Oct. 


12/96 


Dec. 


19/96 


68 


1,397 40 


Jan. 


12/9T 


Mar. 


24/97 


71 


3,180 09 
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Quarter Ending Amount. 

Oct. 12, 1894 125,000 00 ) 

Oct. 12, " 125,000 00 \ 

Jan. 12, 1895 250,000 00 

Api. 12, " 125,000 00 ) 

Api. 12, " 125,000 00 ) 

July 12, " 250,000 00 

Oct. 12, " 250,000 00 

Jan. 12, 1896 125,000 00 ) 

Jan. 12, " 125,000 00 \ 

Api. 12, " 125,000 00 ) 

Api. 12, " 125,000 00 f 

July 12, " 125,000 00 ) 

July 12, " 125,000 00 f 

Oct. 12, " 125,000 00 [ 

Oct. 12, " 125,000 00 S 

Jan. 12, 1897 272,500 00 

Total $121,765 97 

The payments into the city treasury were made upon certificates of 
the board of trustées of the city of Cincinnati, as f ollows : 

- Office of Board of Trustées of Cincinnati Southern Railway. 

Cincinnati, , 18—, 

, Esqr., City Treasurer, 

Cincinnati, Ohio. 

This ls to certify fhat there ls due to the trustées of the Cincinnati Southern 
Railway from the Cincinnati, New Orléans and Texas Pacific Railway Company 

the sum of ($— ) dollars, being the quarterly installaient of rent due 

for the quarter ending — — - 12th, 18—, under the lease of said railway to said 
company. You are hereby authorized to receive the said sum, to be kept and 
reserved for the payment of interest on, and provide a siuking fund for, the 
final rédemption of the bonds issued under and by virtue of the act of the 
gênerai assembly of Ohio, passed May 4th, 1869, entitled "An act relating to 
cities of the first class having a population exceéding one hundred and fifty 
thousand inhabitants." 

By order of the board. , Président 

Office of the City Treasurer of the City of Cincinnati. 

Cincinnati, , 18—. 

Recelved ofthe Cincinnati, New Orléans and Texas Pacific Railway Com- 
pany the sum of dollars, for the purpose stated in the above certificate. 

-, City Treasurer. 

$ . 

The certificate never stated anything more than the exact in- 
stallment of rent, and never included interest. The certificate was 
drawn upon the day when the payment was made, but was usually 
dated back to the day upon which the installaient under the lease 
was due. The quarter rent payable on January 12, 1884, was 
not paid until January 21, 1884, the lessee company making the 
claim that whereas, under and by virtue of clause 13, no forfeiture 
coula arise until thë failure to pay the rent had» continued for 90 
days, this gave them an option at any time within 90 days to pay 
the rent without interest; that on the lst day of February, 1884, 
the city council passed the following resolution: 
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"Resolved, that the city solicitor be, and ls hereby, directed to inquire into 
and report to this board at the next regular meeting why the lessees of the Cin- 
cinnati Railway do not pay into the city treàsury the interest on the last quar- 
terly installaient, ending J.anuary Ï2th, 1884." 

To this the city solicitor answered as follows: 

February —, 1884. 

To the Trustées of the Cincinnati Southern Kailway— Gentlemen: At a meet- 
ing of the board of couneilmen of Cincinnati held February lst, 1884, the fol- 
lowing resolution was adopted: "Resolved, that the city solicitor be, and he 
is hereby, directed to inquire into and report to this board at the next regular 
meeting why the lessees of the Cincinnati Southern R. R. do not pay to the 
city treasurer the interest on the last quarterly installaient, ending January 
12th, 1884." Under the lease to the Cincinnati, New Orléans and Texas 
Pacific Eailway Company, quarterly installments of rent of $200,000 each a,re 
payable on the 12th day of January, Aprll, July, and October in each and every 
year for the first period of five years. The installment due January 12th, ult., 
I am informed by the city treasurer, was not paid until January 21st,— a default 
of nine days. No interest lias been paid for such time. I call the attention 
of the trustées to the matter for such information as the resolution contem- 
plâtes, and for such action as they may deem right under the law. 

Very respectfully, J. Dawson, City Solicitor. 

On February 2, 1884, the board of sinking fund trustées, a board 
which is chargea under the law with the duty of providing for 
the payment of the interest on the bonded debt of the city, includ- 
ing the Southern Railway debt, and its final rédemption, and the 
consent of which was necessary to the making of the lease of the 
railroad herein, passed the following resolution: 

"The président offered the following, which was unanimously adopted: 

" 'The clerk is directed to enter the following mémorandum on the minutes, 
and to send copies of it to the président of the lessee company: 

" 'Mémorandum. 
"'The quarterly installment of $200,000 rent on the lease of the Southern 
Railroad from the lessee company which is required to be entered to the crédit 
of this trust, and was due on January 12th of the présent year, was not paid 
into the treasury until the 21st of the same month after 3 o'clock p. m. The 
delay was aecompanied by an incorrect elaim or suggestion of right on the 
part of the lessee company to withhold it for ninety days. This board is not 
chargea with the duty or responsibility of collecting the rent, but is charged 
with the duty of expecting its payment when due, and of taking such action 
for the use or disposition of the money as circumstances may require. The 
delay connected with the incorrect claim or suggestion of right is regarded by 
this board as an unsatisfactory method of dealing with the subject, which 
cannot fail to be Inconvénient, and, if continued, to be injurious to the trust.' " 

The board of trustées of the Cincinnati Southern Eailway seem 
to hâve made no reply to the inquiries directed to this subject by 
either the council or the sinking fund trustées. On Januarv 5, 
1885, September 13, 1888, November 2, 1888, and on February 3, 
1891, the board of sinking fund trustées passed similar resolutions, 
and in one instance recited the amount of interest due on delayed 
payments to be $40,000. Since 1891 the board of sinking fund 
trustées has taken no action of any kind. On March 18, 1893, the 
petitioner Felton was appointed receiver by this court, and took pos- 
session of the leasehold premises. Soon after his appointaient, the 
receiver applied to the court for authority to make partial payments, 
and it was granted. Thereafter two kinds of certiflcates and receipts 
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were issued by the board of Southern Eailway Trustées, — one for 
partial payments of an installment on account, and the other for a 
payment of the remainder of the installment in fulL The certif- 
icate and receipt of the former kind were as follows: 

Office of Board of Trustées Cincinnati Southern Railway. 

Cincinnati, May 29, 1893.. 

Henry M. Ziegler, Esq., City Treasurer, Cincinnati, Ohio: This is to certify 
that there is due to the trustées of the Cincinnati Southern Railway i'roni the 

Cincinnati, New Orléans and Texas Pacific Railway Co. the sum of , being 

the quarterly installment of rent due for the quarter ending , under the 

lease of said railway to said company. Under an order of the circuit court 
of the United States in and for the Southern district of Ohio, Western division, 
made in the case of Samuel Thomas against the Cincinnati, New Orléans and 
Texas Pacific Railway Company, now pending therein, you are hereby author- 
ized to receive from Samuel M. Pelton, the receiver appointed by said court, the 

sum of on account of said quarterly installment, to be kept and re- 

served for the payment of Interest on and providing a sinking fuud for the 
final rédemption of the bonds issued under and by virtue of the act of the 
gênerai assembly of Ohio passed May 4, 1869, entitled "An act relating to cities 
of the flrst class, having a population exceeding one hundred and fifty thou- 
sand Inhabitants." The receipt of said sum on account is not to be held or 
construed as a waiver of any lien or right of forfeiture reserved in said lease 
which the said trustées may hâve. 

By order of the board. H. A. Ferguson, Président. 

Office of the Treasurer of City of Cincinnati. 

Cincinnati, May 29, 1893. 
Recelved of the Cincinnati, New Orléans and Texas Pacific Railway Com- 
pany the sum of dollars for the purpose and upon the terms stated in 

the above certificate. Fred. Raine, Bk., 

For City Treasurer. 

The certificate and receipt of the latter kind — that is, for the re- 
mainder of the installment — were as follows: 

Office of the Board of Trustées Cincinnati Southern Railway. 

Cincinnati, , . 

Henry M. Ziegler, Esq., City Treasurer, Cincinnati, Ohio. This is to certify 
that there ls due to the trustées of the Cincinnati Southern Railway from the 

Cincinnati, New Orléans and Texas Pacific Railway Co. the sum of , 

being the balance of the quarterly installment for rent due for the quarter 
ending April 12, 1893, under the lease of said railway to said company. You 
are hereby authorized to receiye the said sum, to be kept and reserved for the 
payment of interest on and providing a sinking fund for the final rédemption 
of the bonds issued under and by virtue of the act of the gênerai assembly of 
Ohio, passed May 4, 1869, entitled "An act relating to cities of the flrst class 
having a population exceeding one hundred and fifty thousand inhabitants." 

By order of the board. E. A. Ferguson, Président. 

Office of the City Treasurer of the City of Cincinnati. 

Cincinnati, July 7th, 1893. 
Received of the Cincinnati, New Orléans and Texas Pacific Railway Com- 
pany the sum of , for the purpose stated in the above certificate. 

H. M. Ziegler, City Treasurer. 

Since the receirer has operated the railroad, in no instance has 
the quarterly installment been paid in full at the time it was due 
under the lease. Payments hâve been generally made on account, 
and the balance of the installment has been paid and receipted for 
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at or near thé expiration of the period of 90 days after the tinae the 
rent became payable. This is shown by the table above given. 
Receipts on account hâve always been given for partial payments, and 
receipts for balance when the installment without interest has 
been paid. Never, until October 10, 1896, during the 15 years since 
the beginning of the lease, has the board of Southern Eailway trus- 
tées made any claim that interest has been due on installments 
paid at any time within the 90-days period. Upon that date for 
the first time the claim was made by the board in a letter of its 
président to the receiver. Since that time the receiver has paid 
the installments of rent after they were due, without paying any 
interest thereon, having received the usual certificates and receipts. 
The question has now again arisen on the form of the certiflcate 
and rëceipt to be given for the balance of the installment due April 
12, 1897, and which the receiver is ready to pay on or bef ore July 12, 
1897. 

Harmon, Colston, Goldsmith & Hoodly, for receiver. 

Fred Hertenstein, for city of Cincinnati. 

W. T. Porter, E. A. Ferguson, and J. R. Layler, for trustées. 

TAFT, Circuit Judge (after stating the facts as above). The ques- 
tion now made at the bar was mooted bv the sinking fund trustées 
nearly 15 years ago. Since that time no installment of rent has been 
paid at the time fixed in the lease for payment, and yet no one on be- 
half of the city has ever until now attempted to exact f rom the lessee 
company or its receiver the payment of one cent of interest for the de- 
lay. Receipts hâve been given, which, in effect, were receipts in full, 
whenever the installment without interest has been tendered within 
the 90-days period, and, as if to emphasize the meaning of the receipts 
for the balance of the installment, the receipts for partial payments 
sometimes made hâve contained an express réservation of the right to 
forfeit the lease for a failure to pay the balance due, while this was 
eignificantly omitted from the receipts for the balance of the install- 
ment. If interest was due upon the installments of rent thus delayed 
in their payment, it is very clear that the obligation arose, not by ex- 
press agreement between the parties, but as damages for delay. An 
unbroken line of authorities establishes that, where interest is pay- 
able as damages, the réception of the principal without the interest 
after defaUlt is a conclusive waiver of the claim for interest. Cutter 
v. Mayor, etc., 92 N. Y. 166; Hamilton v. Van Rensselaer, 43 N. Y. 
244; Society v. Wells, 68 Me. 572; Cordage Co. v. Brewer, 48 Me. 481; 
Canfield v. School Dist, 19 Conn. 529; King v. Phillips, 95 N. C. 245; 
Childs v. Insurance Co., 56 Vt. 609; Abbott v. Wilmot, 22 Vt. 437; Per- 
ley, Interest (1893) p. 140. It therefore follows that, even if the lessee 
company was bound to pay interest on delayed installments, the rë- 
ceipt of the principal without the interest was a waiver of the same. 
If interest was due, then the city has suffered a loss of $121,000 by the 
failure to exact interest, or to reserve a right to the same when the 
installments were received. If interest was due, it was the duty of 
the Southern Eailway trustées to collect it, or to protect the city's 
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right to it. They did not do so. If interest was necessarily due, 
their falïure to collect it was a dereliction of duty on their part, which 
it would seem might subject them to liability to the city on their 
officiai bonds. I cannot suppose that the trustées would deliberately 
contend for a construction of the lease which might involve this con- 
séquence, and I cannot, therefore, regard their action in demanding 
interest on deferred installinents after 15 years of acquiescence in 
the payment of such deferred installments without interest as well 
considered. I should be loath to reach a conclusion in this case which 
might justify a claim of personal liability against them. I am very 
clear that no such personal liability exists. The trustées were the 
représentatives of tne city in the exécution of its duty under the lease, 
and there was necessarily vested in them some discrétion in determin- 
ing how rigidly the lease should be construed in favor of the city and 
against the lessee company in ail cases where any doubt existed. It 
was, of course, for the interest of the city to encourage the lessee to 
meet its liabilities under a somewhat burdensome lease by not insist- 
ing upon a too harsh construction of its ternis. The course which the 
trustées took in construing the lease as not compelling the payment 
by the lessee of interest on delayed installments during the 90-days 
period was in the proper exercise of a discrétion vested in them, and 
I cannot hold it to hâve been otherwise, even at their own instance. 
It is possible that, had the question arisen and been litigated within 
a year or two after the exécution of the lease, the construction would 
hâve been that interest was due, after the dates fixed for payment in 
the contract of lease, upon delayed installments of rent (section 3181, 
Rev. St. Ohio), though it might hâve been argued with some force 
that, in the absence of an express provision for the payment of inter- 
est on the defaulted installment in the clause of re-entry in which the 
right to apportion the succeeding rent was expressly reserved, the 
tender of the installment in full without interest at any time during 
the 90 days succeeding the default would hâve prevented the right 
of re-entry and forfeiture from accruing. If so, it would seem that 
the only amount due during the 90 days, and until its expiration, 
would be the installment of rent without interest. It has in time 
past been made the subject of dispute whether interest does run on 
rent in arrears. At common law no distress was allowed for interest 
on rent. Lansing v. Rattoone, 6 Johns. 43 ; Dennison v. Lee, 6 Gill 
& J. 383. The theory of the courts flrst seemed to be that the rent 
itself was a kind of interest, and that the interest on rent in arrears 
would be of the nature of compound interest, and so not permissible. 
Perley, Interest, 129 ; Burnham v. Best, 10 B. Mon. 229 ; Cooke v. Wise, 
3 Hen. & M. 463. The gênerai rule now, however, is that interest 
does accrue on rent in arrears from the time it is payable in monev. 
Williams v. Sherman, 7 Wend. 109; People v. Dudley, 58 N. Y. 323. 
In Dennison v. Lee, 6 Gill & J. 383, the lessor reserved a right of 
re-entry in a certain time after the default in the payment of rent, 
and the re-entry clause expressly stipulated for interest on the de- 
faulted rent. Interest was allowed on the installment of rent due in 
that case, and it was intimated that it would hâve been allowed even 
though no such express provision had been in the clause of re-entry. 
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In some of the early cases with respect to interest on rent in arrears, 
it was said that the question of the recovery of interest was within 
the discrétion of the court or jury to whom the issue of the amount 
of recovery was submitted. Graham v. Woodson, 2 Call, 249; Skip- 
with v. Olinch, Id. 253; Dow v. Adam's Adm'r, 5 Munf. 21. It 
seems to me sufflciently to appear from what has been said that the 
question of the liability of the lessee company to pay interest on the 
installaient during the 90 days was in some doubt. It is well settled 
that, where the construction of a contract is doubtful, courts may use 
the actual construction put thereon by the conduct of the parties 
under the contract as a controlling circumstance to détermine the con- 
struction which should be put upon the contract in enforcing the 
rights of the parties. Topliff v. Topliff, 122 U. S. 121, 7 Sup. Ct. 1057; 
Chicago v. Sheldon, 9 Wall. 50; St. Louis Gaslight Co. v. City of -St. 
Louis, 46 Mo. 121; Jackson v. Perrine, 35 Ni J. Law, 137; Stone v. 
Clark, l.Metc. (Mass.) 378. Of course, if the lease hère in suit ex- 
pressly provided for the payaient of interest on deferred installments, 
conduct of the parties could not change the certain meaning of such a 
provision; but, where the obligation to pay interest can arise only by 
implication or légal inference, it seems clear to me that the implication 
or inference can be successfullv rebutted by the uniform and constant 
conduct of the parties under the lease wholly at variance with such 
a liability on the part of the lessee. 

It has been suggested that the action of the trustées of the South- 
ern Eailway in acquiescing in the claim of the lessee company that 
no interest was due for defaults in the installments during the 90- 
days period cannot affect the question of the lessee's liability for inter- 
est, because the trustées had no right or power thus to bind the city 
to a particular construction. To this it may be said that the conduct 
of the trustées is not the only signiflcant évidence of the acquiescence 
of the city of Cincinnati in the claim of the lessee company. The 
action of the sinking fund trustées in passing a resolution that the 
claim was unfounded, instead of showing that there was no acqui- 
escence on the part of that branch of the city government, only em- 
phasizes the acquiescence of that board in the act of the Southern 
Bailway trustées. It was entirely within the power of the board of 
sinking fund trustées, and of the members thereof as citizens and 
taxpayers of the city, to institute litigation, through the city soliciter 
or otherwise, to compel the trustées of the Southern Eailway to in- 
sist upon a différent construction of the lease with référence to the 
payment of interest. They did not do so, but contented themselves 
with a resolution spread upon their minutes protesting against such 
a construction of the lease in order to avoid any officiai responsibility 
for it. They could not thus shift their responsibility as taxpayers 
and citizens and as a board chargea with providing f unds to meet the 
city's obligations in such a way as to prevent the city itself from be- 
ing bound by the action of the trustées of the Southern Eailway. It 
also clearly appears that the city council, the governing body of the 
city, was fully advised at the time of the construction that the trus- 
tées of the Southern Eailway were putting upon the lease, and the 
city soliciter might hâve been called upon by that board to go iuto 
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court to compel the trustées of the railroad to enforce the payment 
©f interest. He might hâve done so of his own motion. Any other 
taxpayer, advised, as ail of his class must hâve been, of that which 
was being done on behalf of the city in the enforcement and con- 
struction of the lease, might hâve brought into litigation, and settled 
thereby, the question of the obligation of the lessee Company to pay 
interest on delayed installments. No such action was taken. Mu- 
nicipal corporations, acting in their proprietary capacity, especially 
when engaged in business enterprises for profit, like that of owning 
and leasing a railroad, cannot, any more than private individuals, 
avoid inferences from their inaction and silence as to their acquies- 
cence in and ratification of the acts and omissions of their agents after 
so long a period of time as 15 years, when the acts and omissions 
complained of hâve been constantly recurring four times a year, and 
hâve been well known to the public at large. I hold, therefore, that 
by the construction put upon this lease by the parties to it as shown 
by 15 years of opération thereunder there is no obligation upon the 
lessee company to pay interest upon installments of rent within the 
90 days after said installments become due, and before the right of 
re-entry and forfeiture under the lease accrues, and that an order 
must be made requiring the trustées of the Cincinnati Eailway to ac- 
cept from the receiver in future the installments of rent due under 
the lease, and to receipt theref or in f ull of said installments if paid in 
full at aay time within the period of 90 days from the day fixed for 
payment in said lease. 



JEWHTT et al v. YARDLETX. 

(Clrcuït Court, E. D. Pennsylvanie. April 6, 1897.) 

Banks— Insolvency— Thust Deposit. 

Where a depositor in a bank obtains from lt two drafts upon another bank, 
paying therefor by checks against his deposit, the relation between the bank 
ahd the depositor with respect to such drafts remains that of debtor and 
créditer, and is not changed to a fiduciary relation, entitling' the depositor, 
upon the bank becoming Insolvent before the drafts are paid, to hâve the 
assets In the hands of its receiver applled by préférence to the payment of 
such drafts in full. 

This was a case stated, filed by agreement of the parties, to be of 
the saine force and effect as if the facts set out had been found by 
the court in an equity proceeding. 

From the case stated it appeared thàt on May 5 and 6, 1891, the plaintiffs, 
who were depositors with the Spring Garden National Bank, purchased from it 
two drafts, one for $1,092.98 and the other for $1,049.69, drawn upon the 
Hanover. National Bank of New York, In favor of Swift & Co. of Chicago; that 
plaintiffs paid for thèse drafts by checks drawn against moneys previously de- 
posited by them with the Spring Garden Bank; that the drafts were sent by 
plaintiffs to Swift & Co. at Chicago, and were by the latter's agent, the Metro- 
politan National Bank of Chicago, presented for payment to the Hanover 
National Bank on May 11, 1891.; The Spring Garden National Bank failed on 
May 8, 1891. Payment of thèse drafts was refused by the Hanover National 
Bank, it having previously appropriated, on May 8, , 1891, the funds of the 
Spring Garden National Bank in its hands to the payment of the debt due from 
that bank to itself. At ail times from the time of the making of the draft to 
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the time of its failure, the Spring Garden National Bank had In Its hands more 
than the amount of the drafts in cash, and more than that amount on deposlt 
to plaintiffs' crédit; and this amount of cash was turned over to the receiver. 
Subséquent to the failure of the bank, upon suit by the receiver against the 
plaintiffs, the latter claimed and were allowed, on a trial by jury, a set-of£ 
whlch included the amount of thèse two drafts. 

Joseph Leedom, for complainant. 
Read & Pettit, for défendant. 

DALLAS, Circuit Judge. There are neither pleadings nor proofs 
in this case, but a "case stated" has been agreed upon and filed, which 
counsel hâve desired me to deal with as if the facts therein stated had 
been set forth in a bill of complaint, and the bill had been demurred 
to. The questions involved hâve been fully argued, and I perceive 
no reason for declining to décide the case in compliance with the joint 
request of counsel, without regarding the manner of its présentation. 

It is not necessary to consider ail the points which hâve been made 
and discussed, for, in my opinion, the fundamental proposition of the 
plaintiffs, upon which their supposed right to relief in equity absolutely 
dépends, cannot be sustained. The plaintiffs, being depositors in the 
Spring Garden National Bank, "purchased" of the said bank two 
drafts on the Hanover Bank in New York, and paid therefor by their 
checks upon the Spring Garden National Bank, to meet which their 
then deposit account was more than sufflcient. This transaction did 
not create a trust. The Spring Garden Bank was simply the debtor 
of the plaintiffs for the money which had been deposited by the latter, 
and, when that bank issued the drafts on the Hanover Bank, it as- 
sumed no fiduciary relation to the plaintiffs, but merely gave them 
orders upon the Hanover Bank for payment of indebtedness of the 
Spring Garden Bank. The drafts proved to be worthless, and, conse- 
quently, the Spring Garden Bank remained debtor to the plaintiffs 
for the money represented by them; but it was not converted into a 
trustée of the price which had been paid for purchase of the drafts. 

I hâve read the opinion of Judge Butler in the case of Massey v. 
Fisher, 62 Fed. 958, to which the plaintiffs' counsel has ref erred. The 
facts of that case plainly distinguish it from this one. 

Let a decree for défendant be prepared, and, upon notice, be sub- 
mitted. 



COMER et al. v. POLK COUNTY et al. 

(Circuit Court of Appeals, Fifth Circuit. June 21, 189T.) 

No. 589. 

Taxation — Railroads— Liabilitt of Former Receivers. 

Taxes against a railroad cannot be collected from receivers who had the 
control and management of the property during the years for which such taxes 
were assessed, as a part of the System owned by the company for which 
they are receivers, but whose connection with the road has ceased, except in 
an équitable proceeding, and upon proof that they hâve assets of such rail- 
road in their hands, or hâve diverted its revenues. 

McCormlck, Circuit Judge, dissenting. 
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Appéàl from the Circuit Court of the United States for the North- 
ern District of Georgia. 

The county of Polk and the city of Cedartown, municipal corporations of the 
state of Georgia, flled pétitions of intervention in the suit of the Central Trust 
Company of New York against the Savannah & Western Railroad Company, 
pending in the circuit court of the United States for the Northern district of 
Georgia, by which it was sought to eompel Hugh M. Corner and R. J. Lowry, 
as receivers of the Savannah & Western Railroad Company, to pay tlie taxes 
due the said interveners by the Chattanooga, Rome & Columbus Railroad Com- 
pany for the years 1861, 1892, and 1893. It appears from the record that on the 
lst day of May, 1891, the Chattanooga, Rome & Columbus Railroad, together 
with its branches, and the franchises and the real and personal property of the 
company, was sold, transferred, and conveyed by its officiais to the Savannah 
& Western Railroad Company, both being corporations existing under the laws 
of the state of Georgia. The sale was made subject to the lien of a deed of trust 
which had been previously executed by the Chattanooga, Rome & Columbus 
Railroad Company to the Central Trust Company of New York to secure tlie pay- 
aient of 2,240 bonds of the dénomination of $1,000 each, aggregating $2,240.000. 
Pursuant to the terms of the sale, the Savannah & Western Railroad Company 
took possession of the Chattanooga, Rome & Columbus Railroad, and operated 
lt until receivers were subsequently appointed. It further appears that the Cen- 
tral Railroad & Banking Company of Georgia owned ail the stock of the Sa- 
vannah & Western Railroad Company. On the 4th of March, 1892, the Central 
Railroad & Banking Company was placed in the hands of a temporary receiver, 
under what Is designated as the "Rowena Clark Bill." On March 28th follow- 
ing, the Clark bill was amended by making the Savannah & Western Railroad 
Company a party défendant, and H. M. Corner and the directors of the Central 
Railroad Company were made permanent receivers of the entire property of the 
Central Railroad Company, lncluding the Savannah & Western and the Chatta- 
nooga, Rome & Columbus Rallroads. On July 4, 1S92, the Central Railroad Com- 
pany filed a bill against the Farmers' Loan & Trust Company et al., including 
by name the Savannah & Western Railroad Company, and descrîblng it as the 
owner of the Chattanooga, Rome & Columbus Railroad. Under the bill last 
mentioned H. M. Corner was appointed sole receiver, and operated the property 
until May 5, 1893, when he and Lowry were appointed receivers under the bill 
flled by the Central Trust Company of New York against the Savannah & West- 
ern Railroad Company, whlch prayed foreclosure against the Chattanooga, Rome 
& Columbus Railroad as a part of the Savannah & Western property. Corner & 
Lowry, as joint receivers, operated the road until February 1, 1894. From the 
date last mentioned the Chattanooga, Rome & Columbus Railroad has been man- 
aged and operated by B. E. Jones, who was appointed receiver thereof under a 
bill of foreclosure flled against that Company by the Central Trust Company of 
New York. It 1s conceded as a fact, though not shown by the évidence, that the 
Savannah & Western Railroad exclusive of the Chattanooga, Rome & Co- 
lumbus Railroad has been sold by order of the court under a decree of fore- 
closure which requlred the purchasers to take the sald property subject to such 
clalms as should be adjudged by the court superior to the lien on the bonds. The 
Chattanooga, Rome & Columbus road is still in the hands of Receiver Jones, and 
there is now pending In the suit of the Central Trust Company of New York 
against that company pétitions of intervention in behalf of the appellees to col- 
lect the taxes sought to be recovered in this proceeding. Among other grounds 
for reeovery against the Savannah & Western Railroad Company, the appellees 
allège the following In their Intervening pétitions: "Petitioner shows that ail the 
taxes claimed in this Intervention are due to petitioner either as taxes of the 
Savannah & Western Railroad Company, or as taxes owing by the receivers 
of said Savannah & Western Railroad Company, by reason of the fact that it 
held possession of said properties, and enjoyed the revenues of the same, during 
the years in which said taxes accrued." The receivers, Corner ànd Lowry, de- 
murred to the Interventions of the appellees, and the demurrers were overruled 
by the court. They then flled answers, in which they set up, among other dé- 
fenses, the following: "Respondents admit, as set forth In said pétition, that 
sald exécutions issued by said comptroller gênerai of the state of Georgia are 
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valld and subststing liens, superior to ail other liens, on the property of the Chat- 
tanooga, Rome & Oolumbus Rallroad Company, and respondents aver that said 
Chattanooga, Rome & C!olumbus Rallroad Company, or Its receiver, 1s in law 
solely bound and llable to pay offi and discharge said tax exécutions as between 
said intervenlng petitioner and said Chattanooga, Rome & Columbus Railroad 
Company. * » * Respondents further set forth and show that they, as re- 
ceivers of the Savannah & Western Railroad Company, are not now, and never 
hâve been, indebted in any sum whatever to the Chattanooga, Rome & Columbus 
Railroad Company or its receiver; and that at no time was the Savannah & 
Western Rallroad Company, before or since it went into the hands of receivers, 
indebted to said Chattanooga, Rome & Columbus Railroad Company or its re- 
ceiver. And respondents further aver that at no time hâve they ever had any 
funds or moneys in their hands belonging to the Chattanooga, Rome & Columbus 
Railroad Company, and upon which the fi. fas. issued in favor of said intervening 
petitioner, and against said Chattanooga, Rome & Columbus Railroad Company, 
were a lien for taxes." The pleadings upon the intervention were referred to the 
master, who, without taking évidence other than the agreed statement of facts, 
the substance of which is hereinbefore fully recited, reported in favor of the 
Interveners for the taxes due for the years 1892 and 1893. The reason assigned 
by the master for his conclusion will be found in the following extract from his 
report: "I think that this is an équitable proceeding, and, furthermore, that 
there was no évidence introduced to show that when the road was turned over 
by Corner and Lowry, that they turned over the assets from the gross earnings 
of the road to Jones, or that there was any accounting between the receivers at 
ail; and my belief is that thèse taxes ought to be paid by Corner and Lowry as 
receivers. If this Is wrong, it is easy, as a matter of accounting, for said re- 
ceivers to show it, and hâve the fi. fas. fixed as a lien on the property in the 
hands of the présent receiver." Exceptions to the report filed by the receivers 
were overruled, and the report was confirmed. From the confirmatory order the 
receivers hâve prosecuted their appeal to this court. 

lïarion Erwin, for appellants. 
Fulton Colville, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and MAX- 
EY, District Judge. 

MAXEY, District Judge, after stating the case, delivered the 
opinion of the court. 

We think the circuit court erred in confirming the master's re- 
port, and ordering the receivers of the Savannah & Western Rail- 
road Company to pay the taxes for the collection of which fi. fas. 
had been regularly issued by the comptroller gênerai of Georgia in 
favor of the appellees against the property of the Chattanooga, 
Rome & Columbus Railroad Company. It is alleged in the interven- 
ing pétition of the appellees, and conceded by counsel for the appel- 
lants, that the taxes included in the fi. fas. operated as a lien upon 
ail the property of the Chattanooga, Rome & Columbus Railroad 
Company superior to ail other liens. At the time, however, when 
the interventions were filed, the appellants had no voice in the. man- 
agement and opération of that road. Their connection with it 
ceased on the lst day of February, 1894, when E. E. Jones was ap- 
pointed receiver of the property under the bill filed by the Central 
Trust Company of New York against the Chattanooga, Rome & 
Columbus Railroad Company. But it is contended by the appellees, 
and their pétitions of intervention are framed upon that theory, 
that the taxes assessed against the Chattanooga, Rome & Columbus 
Railroad constituted an équitable charge against the Savannah & 
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Western Railroad Company by reason of the fact that the latter was 
in possession of the property of the former, and enjoyed its revenue, 
during the years in which the taxes accrued. It may be that during 
the time the appellants, as receivers, were in possession of and oper- 
ating the Chattanooga, Eome & Columbus Eailroad property as a 
part of the Savannah & Western Railroad System, the taxes thereto- 
fore due on the Chattanooga, Eome & Columbus property were prop- 
erly chargeable against the property and assets in their hands; 
this, however, not as a debt or obligation assumed by the receivers, 
but as an obligation carrying a first lien on the Chattanooga, Eome 
& Columbus property itself. In other words, it was a debt of the 
property, and not of the receivers. After the severance, however, 
of the connection of the receivers with the Chattanooga, Rome & 
Columbus property by the appointment of a separate receiver for 
that property in an entirely distinct suit, the appellants could only 
be chargeable with the payment of such taxes, if at ail, upon proof 
showing that they had assets belonging to the Chattanooga, Eome 
& Columbus Company, or that they had diverted the revenues de- 
rived from its opération to the improvement and betterment of the 
Savannah & Western Eailroad, or had paid the same to the holders 
of its bonds. In such case equity would require restoration to the 
extent of the ïiinds diverted. But, if there was no diversion, there 
could be no restoration. Upon this point the allégations of the in- 
tervening pétitions are denied by the answer of the appellants, and 
there is no proof tending to show the state of accounts between the 
respective receivers, or to elucidate the transactions between the 
parties. The duty of making the necessary proof devolved upon the 
appellees. If there was a diversion of funds by the appellants, it 
could hâve been easily shown, and the question should not hâve been 
left to mère spéculation and presumption. The taxes as disclosed 
upon the face of the fi. fas. are clearly a charge and superior lien 
upon the property of the Chattanooga, Eome & Columbus Railroad 
Company, and may be paid out of assets in the hands of Receiver 
Jones, or from the proceeds of the sale of the property, as the trial 
court may détermine. It follows from what we hâve said that the 
order of the circuit court should be reversed, and the intervening 
pétitions dismissed, and it is so ordered. 

McCORMICK, Circuit Judge, dissents. 



AMERICAN TRUST & SAVINGS BANK v. FARMERS' LOAN & TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. July 17, 1897.) 

No. 384. 

Injusction— Appbal from Intermcutory Order. 

No appeal lies from an order denylng a motion to restraln plaintiff from 
prosecuting a suit to forœlose a mortgage pending the détermination of a 
cross oui, tlie cross bill, as filed, containing no prayer for an injunetion, and 
an effort made to amend the prayer being "manifestly pretentious," in 
view of the fact that the prayer was not germane to the bill, and that there 
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was no concelvable necessity for an injunction, as there could not be a final 
decree on the principal Mil until the merlts of the cross bill had been dé- 
terminée!. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This appeal, lt 1s contended, 1s from an lnterlocutory order denying a motion 
for an injunction. The Farmers' Loan & Trust Company, the appellee, and 
the American Trust & Savings Bank, the appellant, were made co-trustees of a 
mortgage or trust deed exeeuted by the Lake Street Elevated Railroad Company. 
On January 30, 1896, the appellee filed its bill in the court below to foreclose the 
mortgage, making défendants thereto the mortgagor the Union Elevated Railroad 
Company, the Northwestern Elevated Railroad Compariy, and the West Chicago 
Street-Rallroad Company. By an amended bill, filed March 16, 1896, the appellant 
was made a party défendant. On the same day that this suit was commenced, 
but half an hour later, the mortgagor, the Lake Street Elevated Railroad Com- 
pany, filed in the superlor court of Cook county, 111., its bill against the appellee 
and the appellant herein, and the Northwestern Trust Company, whereby lt 
sought the removal of the appellee as trustée, and an injunction against bringing 
or prosecuting any suit to foreclose the mortgage. The steps taken for the re- 
moval of that cause to the court below and the proeeedings had in that court 
and in this court on appeal are shown in our opinion in Lake St. El. R. Co. v. 
Farmers' L. & T. Co., 46 U. S. App. 6S0, 23 C. C. A. 448. 77 Fed. 769. Notwith- 
standing the rulings of the circuit court refusing to remand the case, and dis- 
solvlng the temporary injunction lssued by the superior court, the latter court 
continued to assert jurisdietion, and on June 4, 1896, entered a final decree, 
whereby, in accordance with the prayer of the bill, the appellee was ordered re- 
moved from its position as trustée, and enjoined from further acting in that 
eapacity, and from prosecuting any bill to foreclose the mortgage. Before that 
decree was rendered the appellant had answered to the merits in this suit, and, 
In order to avail itself of the decree as new matter, on December 28, 1896, it 
filed in the cause, by leave of court, a cross bill in the nature of a plea puis 
darrein continuance, setting up the decree as a bar to the further prosecutlon of 
the bill herein. The prayer of this cross bill was, In substance, that the decree 
of the superior court be declared to be a bar to further proeeedings, that the 
amended bill herein be forthwith ordered to be dismissed, and that other proper 
relief be granted. An injunction was not asked. The appellee answered the 
cross bill, setting up the proeeedings for the removal of the cause, and alleging. 
among other things, that after the refusai of the circuit court to remand the cause 
the case was forced to an immédiate hearing In the state court, and that from 
the decree rendered by that court an appeal had been taken and was pending. 
Thereafter, on January 4, 1897, the appellant asked leave. which was denied. 
to amend Its cross bill by inserting a prayer "that the said Farmers' Lcan & 
Trust Company, Its attorneys and agents, may be enjoined and restrained, until 
final détermination of this cross bill, from further prosecuting or maintaining 
the bill of complaint herein as amended, and that upon final decree herein sucii 
injunction may be made perpétuai." On the same day it filed its replication 
to the answer of the appellee to the cross bill, and moved the court in writing 
for an order restralning the appellee "from prosecuting the amended bill of com- 
plaint herein, pending the détermination of the cross bill of complaint herein of 
said the American Trust & Savings Bank, trustée." From the order of the court 
denying this motion the appeal is prosecuted. 

Thomas A. Moran and Levy Mayer, for appellant. 
William Burry, John J. Herrick, and Horace H. Martin, for ap- 
pellee. 
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
liyered the opinion of the court. 

The questions arising out of the conflicting assertions of jurisdic- 
tion by the national and state courts, which haye been argued at great 
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lengtti, we do not flnd it necessary, or wïthin onr rigMful power, to 
décide. While under the rule of equity pleading it was proper, and 
perhaps necessary, that the appellant, in order to avail itself of the 
decree of the superior court as a bar, if it be a bar, to the further prose- 
cution of the suit to foreclose, should set it up by a cross bill (Story, 
Eq. PI. § 393), the pleading, it is conceded, was in the nature of a plea 
puis darrein continuance; and, having been pleaded in bar, if it did 
not, like a plea puis at law, constitute a waiver of other pleas or an- 
swers, it was necessary that it should be disposed of together with or 
in the same manner as the answer theretofore flled, before a final de- 
cree in the case could be entered. Until the merits of the cross bill 
as an alleged bar to the prosecution had been determined there could 
not properly be a final decree upon the principal bill, any more than 
there could be such a decree without disposing of an answer in bar. 
There was, therefore, no conceivable necessity for an injunction 
against proceeding to a decree in the main case or on the principal 
bill. In fact this cross bill made no new, subordinate, or collatéral 
case, which could be carried to a separate conclusion, for the obtain- 
ing of which it might be important that there should be a suspension 
or stay of proceedings on the original bill. It is, of course, conceded, 
as in Smith v. Iron Works, 165 U. S. 518, 17 Sup. Ot. 407, the suprême 
court has decided, that the right of appeal from interlocutory order s 
granting or refusing injunctions, conferred by the acts of March 3, 
1891 and February 18, 1895, is to be interpreted liberally, but there is 
no necessity for going, and there could be no propriety in going, the 
length necessary to sustain this appeal. The cross bill, as filed, con- 
tained no prayer for an injunction, and the effort made to amend the 
prayer would seem to hâve been an afterthought, not germane to the 
bill, and as "manifestly pretentious" as the like prayer which was con- 
demned by this court in Safe-Deposit Co. v. Dickson, 24 C. O. A. 60, 
78 Fed. 205. The appeal is therefore dismissed. 



NATIONAL HARROW 00. T. HENCH et al. 
(Circuit Court, E. D. Pennsylvania. April 26, 1897.) 

1. Costs — Appeal from Taxation. 

Whether an appeal lies from the order of the circuit court dismissing ex- 
ceptions to the clerk's taxation of costs,— quœre? Appeal allowed In order 
to save expense, without préjudice to the right of appellees to move to dismiss 
in the circuit court of appëals; the main cause having also been appealed 
to that court. 

2. ApPKAL — SURBTY ON BON"D FOR COSTS. 

The appellee having objected to the surety tendered on a bond for security 
for costs upon an appeal from an order dismissing exceptions to the taxation 
of costs, and the appellant having stated that it was ready to furnish a bond 
satisfactory to the court, the court required another bond, with a différent 
surety, to be submltted to lt for approval; 48 hours* notice to be given appel- 
lee's counsel. 

8. Same. 

Where a surety on a bond for costs upon appeal has been approved for 
about one month, it is too late for appellee to move for the withdrawal of the 
approval. 
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This was a pétition for allowance of an appeal from the order of 
the court dismissing exceptions to the clerk's taxation of costs. Mo- 
tion for the withdrawal of the approval of surety upon appellant's 
bond. 

The motion for the withdrawal of the approval of the surety was supported 
by an affidavit settiug out that the surety was a foreign corporation, organlzed 
under the laws of the state of Maryland, without assets in Pennsylvania; that 
the bond approved did not provide for exécution in the event of default; that 
the président of the appellent, the principal in the bond, is one of the firm who 
are agents and attorneys for the s,urety at Utica, N. Y.; that the alleged cer- 
tiflcate of the attorney gênerai attached to the appointment of Herman Hoopes 
p& local agent for the surety provides only that the surety is "granted author- 
ity to do business under" the act of congress of August 13, 1894 (2 Supp. Kev. 
St. IL S. p. 237), and is not a proper certificate, but only a printed circulai'; 
that the bond was not properly executed by the surety; and that the surety 
was also surety on a prior bond given by complainants in the same cause for 
£OSts, and that, when costs became due, seeured by the bond, the surety f ailed 
to pay, and the appellee was compelled to bring suit upon the bond. This 
bond had been approved March 26, 1897, and the motion was not flled until 
April 19, 1887. 

Risley, Robinson & Love, for complainant. 
Strawbridge & Taylor, for défendants. 

DALLAS, Circuit Judge (after stating the facts as above). 1. The 
pétition of the plaintiff, praying allowance of appeal from the order 
of thiB court of April 10, 1897, dismissing the exceptions to the clerk's 
taxation of costs, has been argued by the counsel of the respective 
parties, and fully considered. I hâve great doubt as to whether an 
appeal lies from such an order, but think that this doubt should not 
induce a refusai to allow it. My présent action will not préjudice 
any motion which the défendants may make for dismissal in the 
court of appeals; but, if the présent application were denied, the 
plaintiff would be compelled to resort to a proceeding involving ex- 
pense and inconvenience to correct my judgment, if erroneous. Upon 
compliance by the plaintiff with the requirements of law, its appeal 
will be allowed. 

2. In view of the opposition of counsel for défendants, and of the 
statement in the affldavit of the président of the corporation plain- 
tiff that the latter "is ready to furnish a bond satisfactory to the 
court," the surety named in the bond submitted will not be accepted 
upon the appeal above referred to, but another bond, with différent 
surety, may be submitted at chambers, upon 48 hours' notice to de- 
fendants' counsel. 

3. Appellee's motion for order withdrawing court's approval of 
bond for costs on appeal allowed March 26, 1897, has also been argued 
and considered. The surety was approved about one month ago, and 
I do not think that the facts now disclosed show that the protection 
of the défendants require that approval to be withdrawn. There- 
fore this motion is denied. 
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MICHIGAN STONE & SUPPLY CO. et al. v. HAERIS et aL 

(Circuit Court of Appeals, Sixth Circuit July 6, 1897.) 
No. 501. 

1. CONTRACT FOR SALE OV BONDS— MUTUALITY. 

A contract for the sale of municipal bonds, to be delivered and paid for in 
the future, is not invalid for want of mutuality because of a provision that 
before acceptance of the bonds the seller shall furnish the buyer with a cer- 
tified transcript of proceedings evidencing legality of issue to the satisfac- 
tion of the buyer's counsel, as such provision requires the buyer to submit 
the évidence to his counsel, and the counsel to pass thereon in good faith, 
and not capriciously. 

8. 8ame— Seller'b Right to Reboind. 

A refusai to accept and pay for such bonds until ail the stipulated évidence 
of their legality is furnished, where such évidence is obtainable, is not a 
répudiation of the contract on the part of the buyers, authorizing the sellera 
to rescind lt. 

In Error to the Circuit Court of the United States for Eastern Dis- 
trict of Michigan. 

John C. Donnelly, for plaintiffs in error. 
Horace S. Oakley, for défendants in error. 

Before TAET and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge. This is an action at law for breaeh of 
a contract for the purchase and sale of certain negotiable bonds. 
The mémorandum of sale was in the following words and figures: 

"Détroit, Michigan, October 3, 1893. 

"Messrs. N. W. Harris & Co., Bankers, Chicago, Ills.r^entlemen: We hereby 
sell and agrée to deliver to you $100,000 boulevard Imprqvement bonds, issued 
by the city of Détroit, Michigan, to be dated November 1, 1893, to bear interest 
at the rate of 4 per cent, per annum, payable semiannually in gold coin, and 
due and payable in 30 days f rom the date of bonds. You agreeing to pay us for 
same par, less a commission of 2 per cent., or, in other words, 98 cents on the 
dollar for same. We to furnish you with certlfied transcript of proceedings evi- 
dencing legality of issue to the satisfaction of your attorneys prior to the delivery 
of same. You agreeing to take up and pay for said bonds upon thelr delivery to 
you in such amounts and at such times after November 1, 1893, as we may re- 
cel ve same from the city: provided, however, that we deliver ail of said bonds 
between November 1, 1893, and February 1, 1894. This contract is made with 
you subject to our bid for said bonds made by us this day to the city of Détroit 
being accepted, it being understood that, if the city does not accept our bid for 
the above bonds, this contract is null and void. It is further understood that, 
in case we sueceed in obtaining thèse said bonds In payment for our work, or by 
direct bid to the city, at any future time, we will deliver same to you on the same 
terms and conditions. 

"Yours, truly, Michigan Stone & Supply Company, 

"By Gus F. Smith, Président. 
"Henry Collins. 

"Accepted: N. W. Harris & Co., by M. A. Devitt, Agent." 

The Michigan Stone & Supply Company was awarded the bonds 
for winch it had bid, and thus placed in position to carry out its 
contract with N. W. Harris & Co. By agreement between the par- 
ties, the amount agreed to be sold to Harris & Co. was reduced to 
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|70,000. November 21, 1893, Harris & Oo. notifled the contractkig 
seller that their counsel had approved the bonds as legally issued, 
and that they were ready and willing to receive same. Delivery 
was, however, refused upon the grotmd that on a prior day thèse 
bonds had been tendered and refused, and therefore resold to another 
purchaser. There was a verdict and judgment for défendants in 
error. 

The tiret objection is that the contract was void for want of mu- 
tuality. It is said that there was no considération for the promise 
of the plaintiff in error to sell the bonds at the price named in the 
mémorandum, inasramch as défendants in error were under no obli- 
gation to receive them. This, it is said, leaves the engagement of 
the proposed sellers wholly unilatéral, and unenforceable as an ex- 
ecutory contract. In support of this position plaintiffs in error 
cite and rely upon a class of cases involving sales subject to the ab- 
solute right of the purchaser before final acceptante to be satisfled 
with the article tendered him. Of this class are the cases of Mc- 
Carren v. McNulty, 7 Gray, 139; Brown v. Foster, 113 Mass. 137; 
Gibson v. Cranage, 39 Mich. 49 ; Machine Co. v. Smith, 50 Mich. 565, 
15 N. W. 906. In the case last cited a distinction is pointed out 
between contracts subject to the satisfaction of one of the parties, 
where the matter of satisfaction is one of individual taste, senti- 
ment, or feelings, and where satisfaction must dépend upon matters 
equally within the discernment and observation of others. In the 
first class the courts rarely permit the will of the party declaring 
himself dissatisfied to be questioned, while in the other some reason- 
able test must hâve been given, and good faith exercised, unless 
the contract is s© clear as to leave no doubt that rejection might 
be rested upon no reason other than the will of the party himself. 
To the latter class of cases belong sueh cases as Manufacturing Co. 
v. Brush, 43 Vt 528, and Daggett v. Johnson, 49 Vt. 345, in both 
of which were involved contracts for the saleof machinery subject 
to the satisfaction of the buyer therewith. In each case it was 
held that the buyer had no right to act oapriciously, but must fairly 
test and act honestly in ascertaining whether the article would give 
satisfaction. The objection that a contract is unilatéral does not 
make it a nude pact, provided it resta upon a considération. In the 
case of Railway Co. v. Witham, L. R. 9 C. P. 16-19, a like objection 
was urged to the enforcement of a contract. The facts were that 
Witham made a proposai in writing to sell to the railroad company 
such supplies as they should order within a year at priées specified. 
This was accepted, and some orders given and filled. Subsequently 
orders were refused, and for such refusai an action for a breach of 
contract was brought. The défense was that the contract was void 
for want of mutuality, the railway company being under no obliga- 
tion to give any orders. The action was sustained, Keating, J., 
saying, among other things: 

"If before the order was given the défendant had given notice to the company 

that he would not perform the agreement, it might be that ne would hâve been 

justlfled In so doing. But hère the company had given the order, and had conse- 

quently done something whlch amounted to a considération for the defendant's 

&LF.-59 
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promise, I see no ground for doubting that the verdict for the plaintiffs . ought 
to stand." 

Brett, J., said: 

"This action is brought for the defendant's refusai to deliver goods ordered by 
the company, and the objection to the plaintiffs' right to recover is that the con- 
tract is unilatéral. I do not, however, understand what objection that is to a 
con tract. Many contracts are obnoxious to the same complaint. If I say to an- 
other, 'If you will go to York, I will give you 1,001,' that is in a certain sensé 
a unilatéral contract. He hàs not promised to go to York. But, if he goes, it 
cannot be doubted that he will be entitled to receive the 1,001. His going to York 
at my request is a sufflcient considération for my promise. So, if one says to 
another, 'If you will give me an order for iron, or other goods, I will supply it at 
a given priée,' if the order is given, there is a complète contract, which the seller 
Is bound to perforai. There is in such a case ample considération for the promise. 
So hère, the company having given the défendant an order at his request, his ac- 
ceptance of the order would bind him. If any authority could hâve been found 
to sustain Mr. Seymour's contention, I should hâve considered that a raie ought 
to be granted. But none has been cited. Burton v. Railway Co. [9 Exch. 507] 
is not at ail to the purpose. This is matter of every day's practice, and I think 
it would be wrong to countenance the notion that a man who tenders for the sup- 
ply of goods in this way Is not bound to deliver them when an order is given. 
I agrée that this judgment does not décide the question whether the défendant 
might hâve absolved himself from the further performance of the contract by 
glving notice." 

The subject-matter of this contract was negotiable bonds to be 
issued for street improvements to be made under a contract be- 
tween the city and the plaintiffs in error. They had not been is- 
sued when this agreement was entered into. It was a most reasona- 
ble and prudent thing for proposing purchasers to stipulate for some 
security against the invalidity of such bonds before being required 
to receive and pay for them. To this end the agreement provided 
that the sellers should furnish the buyers with a "certified transcript 
of proceedings evidencing the legality of issue to the satisfaction 
of the buyers prior to delivery of same." The plain meaning of this 
was: (1) That plaintiffs in error were to furnish certified copies of 
the proceedings under which thèse bonds were issued. (2) Défend- 
ants in error were to fairly and honestly submit this record, when 
furnished, to the judgment of counsel selected by them. (3) The 
counsel thus selected must not capriciously and arbitrarily reject 
the bonds, but, on the record, honestly and fairly give his judgment 
as to their legality. Waiving for the moment the question of the 
right of either party to withdraw from this agreement before any- 
thing had been done, no such right was exercised until thè exécu- 
tion of this agreement had been begun. The sellers caused a "trans- 
script of the proceedings" under which the bonds had been issued 
to be prepared, and forwarded same to the buyers. The buyers 
employed counsel, a gentleman particularly skilled in the matter of 
the validity of municipal bonds, and submitted this évidence to him, 
and procured his opinion. This opinion pointed ont four objections, 
and called for certain other évidences by which thèse objections 
might be removed. This opinion, together with a demand for évi- 
dence covering the objections of counsel, was submitted to the selle? s. 
The latter, through their agent, Mr. Carleton, more than once agreed 
to supply the missing évidence. Three of the objections were re- 
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moved by the additional matter supplied, and évidence oovering 
the fourth and final objection promised. Just at this point most in- 
excusable difficulties were ericountered. The fourth objection of 
counsel was in thèse words: 

"It should appear that the resolutions passed by couneil on April 4, 1893, and 
April 13, 1893, were approved by the mayor of the city, as required by the 1887 
amendment of the city charter (chapter 7, % 13). The form of the bond is suffi- 
cient." 

It subsequently appeared that the mayor had approved thèse reso- 
lutions, and évidence of this fact was the only matter required to 
complète the évidence of the valid issue of thèse bonds. This had 
not been furnished when, on November 14, 1893, Harris & Co. were 
tendered the bonds, and the sale declared off, because they would 
not then acçept and pay for same. Manifestly, the expense incurred 
by the buyers in endeavoring to carry out their part of this agree- 
ment furnished a good considération, and supports their demand for 
damages for a breach of the agreement on the part of the proposed 
sellera. But this agreement was not unilatéral. That objection is 
founded upon the assumption that the défendants in error had an ab- 
solute and unqualified right to refuse to take the bonds; that, no 
matter how capricioua and arbitrary their refusai, they had the 
right to refuse with or without reason. This is a total misconcep- 
tion of the plain intent of the parties as manifested by the whole 
ténor of the language employed. The buyers undertook, by their 
acceptanoe of this contract of sale, to employ counsel learned in the 
law, and submit to him the évidences furnished by the sellers bear- 
ing on the question of the validity of thèse bonds. The contract to 
take and pay for the bonds was suspended until such an opinion 
was procured. But when the validity_ of the bonds had been deter- 
mined the obligation to receive and pay for them became absolute. 
They could not willfully refuse to submit the matter to a compétent 
attorney, nor could the attorney décide capriciously, nor render 
judgment arbitrarily. The matter was not one touching the taste, 
feelings, or sentiments of the buyer; neither was such language em- 
ployed as would justify the court in saying that the absolute and 
unqualified right of rejection was reserved to the buyer. The ques- 
tion of the validity of the bonds was to be settled by the opinion of 
a third person, whose judgment was to be a légal opinion based upon 
the law and facts touching thèse bonds. Neither party would be 
concluded by an opinion rendered arbitrarily, and without the hon- 
est intent of deciding fairly and rationally. The contract seems to 
us to come fairly within the principle applicable to contracts under 
which settlements between parties are made dépendent upon the 
certificate of some third person. The rule in such cases is that, "in 
the absence of fraud, or such gross misconduct as would necessarily 
imply bad faith, or the failure to exercise an honest judgment," the 
action of such third person should conclude both parties. Kihl- 
berg v. U. S., 97 U. S. 398; Railroad Co. v. March, 114 U. S. 549, 5 
Sup. Ct. 1035; Railroad Co. v. Price, 138 U. S. 185, 11 Sup. Ct. 290; 
Mundy v. Railroad Co., 14 C. C. A. 583, 67 Fed. 633. In the case of 
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Folliard v. Wallace, 2 Johns. 395, the opinion waa by Kent, 0. J. The 
action was one of covenant. Land had been sold and conveyed upon 
a considération payable three months after the vendee "should be 
well satisfied that they held the said 600 acres of land undisputed 
by any person whatsoever." The plea was that the défendants 
"were not satisfied that the said land can be held undisputed by any 
person whatsoever," and a claim in favor of certain third persons 
was said to exist. The replication set up that the claim said to be 
outstanding had been decided under an arbitration some time pre- 
vious. Kent, C. J., rendered the opinion of the court, and, among 
other things, said : 

"He was to pay tliree months after being well satisfied, etc., and the award 
of the Onondaga commlssioners ought to hâve satisfied him, until some lawful 
title appeared to controvert the one held under that décision. * * * Nor will 
it do for the défendant to say he was not satisfied with his title, without show- 
ing some lawful incumbrance or claim existing against it. A simple alléga- 
tion of dissatisfaction, without some good reason assigned for it, might be a mère 
prétest, and cannot be regarded. If the défendant were left at liberty to judge 
for himself when he was satisfied, it would totally destroy the obligation, and 
the agreement would be absolutely void. But hère was a real obligation con- 
tracted, and the true and sound principle is laid down in Pothier (Traite' des 
Obligations, No. 48) that, if A. promises to give something to B. in case he 
should judge it reasonable, it is not left to A.'s choice to give it or not, since he 
is obliged to do so in case It be reasonable. The law In this case will déter- 
mine for the défendant when he ought to be satisfied; and until he shows 
some lawful claim or title to countervail that which he derived from the plain- 
tiff, and which has been confirmed by the award of the commlssioners, the ln- 
tendment of law is that hls title is complète, and he ls, consequently, bound to 
pay. The flrst plea of the défendant ls, therefore, bad." 

Touching the failure of the plaintiffs in error to produce a cer- 
tificate showing that the mayor had approved this bond resolution, 
the court below said : 

"I instruct you, gentlemen, that whether or not the charter of the city of 
Détroit required the mayor to approve this resolution in question is immaterial, 
for the reason that the production of that approval, or of évidence of that ap- 
proval, has been made the subject-matter of the contract of October 3d. The 
one party required it and the other party had agreed to f urnish it, so it becomes 
Immaterial whether It was necessary to the validity of the bonds or not." 

Counsel hâve sought, by an exception to this language, and by an 
exception based on the refusai of the court to give their second re- 
quest in charge to the jury, to start the question that the validity of 
thèse bonds did not dépend upon the signing of thèse resolutions by 
the mayor. The charge refused was in thèse words: 

"If the jury flnd that the plaintiffs were not acting in good faith in their 
demands for further information at the time the tender of November 14, 1893, 
was made, and that said demands were made for the purpose of delay, and not 
with the intention of getting legitimate information, then défendants would be 
justified In reiusing to carry out the contract of October 3d, made with plain- 
tiffs." 

There was not the slightest évidence to indicate that the agent 
of défendants in error was not acting in good faith in endeavoring 
to get évidence that the mayor had approved this resolution. Learn- 
ed counsel had expressed the opinion that such approval was neces- 
sary to the validity of the issue, and no reason has been advanced 
contrary to that opinion. But, aside from the soundness of this view 
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of counsel, the fact was that évidence of the character called for 
actually existed. That évidence was demanded, and plaintiffs in 
error were bound to furnish it. This they did not do, and neither 
then nor on the trial did they offer any reason for failing te- produce 
it The question of the effect of the failure of the mayor to sign 
this resolution lay behind the question of the effect of the refusai of 
plaintiffs in error to furnish évidence of an existing fact which they 
were bound to produce because it constituted one of the facts in the 
history of this bond issue. What the court said was, in substance 
and meaning, this: 

"You will not consider whether thèse bonds might not hâve been valid al- 
though the mayor failed to approve the résolutions of the city council author- 
tzing their issue. That question could only arise if it should be shown that the 
resolution was not approved. The fact that he did approve this resolution con- 
stituted one of the facts in the proceedings authorizing thèse bonds, and évi- 
dence of this fact the défendants had obligated themselves to produce." 

Thus understood, there was no error, and both assignments of error 
are bad. 

Error is assigned upon so much of the charge of the court as is con- 
tained in the following language: 

"Now, if Mr. Fudge, as I hâve stated to you, rested his declension of the tender, 
— for that he declined to receive the bonds is not questloned,— if he rested it on 
the illegality of the issue, because of the misrecital of the date, the bonds eon- 
tainlng the date, I believe, April 5th, when it should hâve been April 4th, If he 
put his objection to the receipt of the bonds on that point, and declined to re- 
ceive them because of that error, then it is for you to say whether or not Mr. 
Fudge acted in good faith in that matter, regarding the transaction at an end. 
Tf he understood f rom what occurred there, the défendants, the Michigan Stone 
& Supply Company being represented by its président, Mr. Smith, that Fudge's 
déclaration in behalf of the plaintiffs was absolute he would not receive the 
bonds, it is for you to say whether they were not justified in regarding them- 
selves released from that contract. If Mr. Fudge insisted on that condition, 
and made that absolute objection to the bonds, as I hâve said to you, the de- 
fendants might regard themselves as at liberty to dispose of the bonds other- 
wise." / 

This présents the most difflcult question in the case. The vari- 
ance referred to was wholly immaterial, and Mr. Wood, attorney for 
Harris & Co., had passed it over, both by failing to specify any such 
objection and by assenting to the form of the bond. If, therefore, 
thèse bonds were rejected for this misrecital, plaintiffs in error 
were justified in treating the contract as rescinded, and in making a 
sale to another purchaser. The question as to whether Mr. Fudge, 
who was the agent for défendants in error, acted in good faith in 
rejecting the bonds for this reason alone, was a question wholly 
immaterial. It is no answer to a suit for a breach of contract that 
it was broken in good faith. But did this language, when read 
in connection with other parts of the charge, mislead the jury? 
There was a sharp conflict of évidence as to the reason given by Mr. 
Fudge for rejecting the tender of thèse bonds made to him on No- 
vember 14, 1893. His testimony was that he declined to then ac- 
cept the bonds because the évidence bearing on their legality had 
not been furnished. His letter of authority plainly stated that ail 
of the objections made by Mr. Wood had been met by additional 
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papers i urnished, except the fourth and last, which related alone to 
the approval by the mayor of the bond resolutions of the city coun- 
cil. Evidence of this fa et he was instructed to procure, and, if the 
facts were such as to remove this objection, he was authorized to 
arrange for the payment of the price. Thèse instructions, he says, 
he either read or stated to the parties. The agents of plaintiffs in 
error denied tliat he either read or stated lus instructions, and affina- 
ed that he put his rejection alone upon the ground that the bonds 
were illégal because of an alleged misrecital of the date of the reso- 
lutions under which they were executed. This issue of fact went 
to the jury, and has been found in favor of défendants in error, unless 
they were misled by the paragraph of the charge under considéra- 
tion. But the court did not tell the jury that a bad objection made 
in good faith would save to the plaintiffs the right to hâve it ignored, 
nor anything of a like character. The learned trial judge had doubt- 
less in mind the request made by counsel for défendants below 
touching the question of good faith of Fudge in making demands for 
further évidence at the time of the tender made to him, as presented 
in their second request, heretofore set out. The theory of the plain- 
tiffs in error was that Mr. Fudge had waived the nonproduction of 
the missing évidence of approval by the mayor by placing his objec- 
tion upon a totally différent ground, a ground wholly immaterial, 
and theretofore waived by an acceptance of the formai parts of the 
bond. This theory was put to the jury by the court fully and clearly 
in the following language: 

"The plaintiffs, as I hâve sa' to you, had the right to stand upon their agree- 
ment, and to require as an inuispensable condition of their obligation to take 
up thèse bonds and pay the sum due— $68,600, I believe— that the papers should 
be satisfactory to Mr. Wood. Dld they stand upon it? If they did stand 
upon it, and if you believe from the évidence that Mr. Fudge came there as the 
authorized agent of the plaintiffs, and waived that condition, and for no other 
reason than that stated by défendants refused to accept the bonds, if he declined 
to take them, saying they were not a légal issue, or for any other reason abso- 
lutely declined to take the bonds, that would hâve been, or tliat was, if that 
was so, a breach of contract on his part, which would be a breach of the con- 
tract on the part of the plaintiffs to take those bonds according to this obliga- 
tion. The plaintiffs, as I hâve said, might hâve stood upon the original con- 
dition. If they did so stand, and if Mr. Fudge did not décline to take the 
bonds for that reason, but as he states, and if you believe states truthfully, if, 
as he states, he demanded the papers called for by Mr. Wood's opinion, and 
made the production and the furnishing of those papers the condition on which 
he was ready to pay the rooney, he had a right to stand upon that in the inter- 
est of the plaintiffs, and until that time, or until they were produced, the de- 
fendants had no right to rescind the contract. They had obligated themselves 
that thèse papers should be produced which would be satisfactory to the plain- 
tiffs' attorney, who was Mr. Wood in this case, who had the matter immedi- 
ately in charge. And they had a right to insist that such papers should be 
produced before the défendants became entitled to déclare or require the im- 
médiate payment of the bonds. In other words, by that contract, unless ita 
condition was waived, as 1 hâve said, by Mr. Pudge's action hère, the plaintiffs 
had a right to say, 'You hâve not produced the papers which you hâve agreed 
to produce and hâve made the condition précèdent to our payment of this 
money.' And, if that were so, then the défendants were wrong in selling thèse 
bonds. They were wrong in disposing of them before they had furnished the 
papers they had agreed to furnish. I will say, in that connection Mr. Fudge 
testifled, 'I don't know that I bave got his exact words, but I think I hâve the sub- 
stance of them as I f ollowed it, that he did not reject the tender because of any 
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mlstake In the date of the résolution, but because of the failure to furnish the 
papers required by the contract, the mayor's approval,' etc. And his exact 
language, as I hâve it in my notes, and that your own memoiies will correct: 
'I don't know that thèse bonds are a légal issue, inasmuch as I hâve not been 
furnished with the papers establishing their legality.' That, in substance, Is 
what Mr. Fudge says he there stated in answer to the tender made to him." 

This covered the whole ground. If the fact was as stated by 
Fudge, then the tender made before the production of the évidence 
of approval by the mayor was prématuré, and défendants in error 
did not repudiate their contract by refusing the tender then made. 
If, however, the facts were as contended by the défendants below, 
then the court plainly said, "That was, if that was so, a breach of 
contract on his part, M r hich would be a breach of the contract on the 
part of the plaintiffs to take the bonds according to this obligation." 
But ail possible doubt as to the misleading character of the language 
complained of is removed by the concluding language of the court 
in the same connection, which was that : "If Mr. Fudge insisted upon 
that condition, and made that absolute objection to the bonds, as I 
hâve said to you, the défendants might regard themselves as at 
liberty to dispose of the bonds otherwise. It is for you to say what 
did occur at that interview." 

In view of the whole charge, we think the inadvertent language 
used by the court was cured, and that no possible harm could hâve 
resulted therefrom. We are strongly impressed with the rightness 
of this judgment, and are, therefore, the more inclined to the view 
we hâve taken as to the harmlessness of the observation of the court 
touching Fudge's good faith. 

Other errors hâve been assigned. They are without merit. Their 
detailed considération would be of no value to the profession, and 
no comfort to plaintiffs in error. Let the judgment be afflrmed. 



OMAHA NAT. BANK v. MUTUAL BEN. LIFE INS. CO. 
(Circuit Court, D. New Jersey. June 16, 1897.) 

1. Life Insc/rance— Application of Réserve on Lapse of Polict— Indebt- 

edness. 

Where the holder- of a life pollcy has signed certificates of Ioan for 30 per 
cent, of the annual premiums paid by him, and the policy provides for the ap- 
plication by the company, in case of forfeiture for nonpayment of premium, 
of the net reserve, "less indebtedness to the company on the policy," to the 
purchase of extended Insurance on the life of the assured, the company may 
deduct the amount of such loan certificates from the net reserve, and apply 
only the residue to the purchase of such Insurance. 

2. Same— Option to Pat Indebtedness. 

Where a life pollcy provides that, in case of lapse for nonpayment of pre- 
miums, the company shall apply the net reserve, less any indebtedness of the 
assured, as a single premium in the purchase of extended Insurance, or, if 
the assured shall so elect within three montas, in the purchase of a paid-up 
pollcy, and also that in such case the indebtedness, if any, may be paid in 
cash, in which case the entire net reserve shall be so applied, the payment of 
such indebtedness must be made within the three months, or the company 
will be authorized to deduct it from the net reserve, and apply only the re- 
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malnder to the purchase of term Insurance, and cannot be compelled to extend 
such Insurance on a subséquent tender of payment. 

In pursuance of a stipulation in writing waiving a jury, this cause 
was tried by the court without the intervention of a jury on the 20th 
day of April, 1897. And now, this 16th day of June, 1897, upon due 
considération the court finds the following stated facts: 

(1) This is an action by the Omaha National Bank, as assignée of 
Frank C. Johnson, to recover f 20,000, the amount insured by the 
défendant under its two policies, numbered respectively 165,039 and 
165,040, each dated January 15, 1891, and providing that in consid- 
ération of the payment of the annual premium of f 359.40 on each 
November llth during the continuance of the policy the défendant 
insures said Johnson's life in the sum of $10,000 under each policy, 
payable to Johnson, his executors, administrators, or assigna, at his 
death, and also providing that, in case the premiums were not paid 
when due, the policies should cease and détermine, subject to the 
provisions of the company's nonforfeiture system as indorsed thereon 
with the accompanying table. 

(2) The nonforfeiture provisions indorsed on each of the policies 
provided that: 

"When, after two full annual premiums shall hâve been paid on this policy, 
lt shall cease or becorne void solely by the nonpayment of any premium when due, 
its entire net reserve by the American Expérience Mortality and interest at four 
per cent, yearly, lésa any lndebtedness to the Company on this policy, shall be 
applied by the company as a single premium ât the company's rates publlshed 
and in force at this date, either— First, to the purchase of nonpartlcipating term 
Insurance for the full amount insured by this policy; or, second, upon the writ- 
ten application by the owner of this policy, and the surrender thereof to the Com- 
pany at Newark, within three months from such nonpayment of premium, to 
the purchase of a nonpartlcipating paid-up policy, payable at the tlme thts policy 
would be payable If contlnued in force." 

There was also the following indorsement: 

"The following table shows the amount that the company agrées to Ioan (being 
one-half'of the reserve) upon a satisfactory assignment of the policy as collatéral 
seeurity; also the additlonal time for which the insurance will be continued in 
full force after lapse by nonpayment of premium, or the value of the policy in 
paid-up insurance upon surrender within three months from date of lapse. The 
figures given are based upon the assumption that the premiums (less current divi- 
dends) hâve been fully paid in cash. If there be any indebtedness upon the 
policy, the values as stated in the table would hâve to be reduced proportionaliy 
upon the principles stated in the poliey. The indebtedness, if any, may be paid 
oft in cash, in which case the figures in the table will apply." 

The table showed that after three premiums had been paid the 
company would loan $250 on the policy, or, in case of lapse of policy, 
the extended insurance purchasable would be for 3 years and 258 
days, and the paid-up policy would be for $1,030. 

(3) The insured, Johnson, settled thiee annual premiums on each 
policy according to the company's 30 per cent, premium loan plan, 
namely, by paying at the outset 70 per cent, of the premium in cash, 
and signing, with respect to the policies, respectively, certificates of 
loan for the balance, of one of which certificates the folUwing is a 
copy, the other being identical with it except as to the distinguishing 
number of the policy: 
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Certiflcate of Loan. 

Newark, N. J., Jan. 15th, 189L 

Premium Payable Nov. llth. 
Certiflcate of Loan on Policy No. 165,039. 
Thls certifies that the Mu!ual Benefit Life Insurance Company has loaned on 
policy No. 165,039 one hundred and seven «Vioo dollars, being thirty per cent, 
on the first annual premium, which, with any additional loan, shall be a lien on 
the policy until paid; légal interest on the same to be paid annually out of the 
dividend, if any, otherwise to be paid in cash; the amount of the existing loan to 
be indorsed hereon, and also stated on the renewal receipt 

Frank C. Johnson. 

At the settlement of the annual premiums on the llth of Novem- 
ber, 1891, in the case of each policy, the amount of the then existing 
premium loan, namely, $145.21, was indorsed on the certiflcate of 
loan, and also entered on the margin of the renewal receipt which 
was then issued to the insured; and this was again done at the set- 
tlement of the annual premiums on the llth of Noveinber, 1892, the 
amount of the premium loan then remaining outstanding being 
$182.74 on each policy. 

(4) In the case of each of the policies there was a total failure to 
pay or settle the premium which became due on the llth day of 
November, 1893, and thereupon the policies, by their terms, ceased 
and determined. 

(5) The reserve on each policy at the time of the lapse amounted to 
$508.36. The indebtedness on each for premium loan as above men- 
tioned amounted to $182.74, which, with interest for one year, $10.96, 
amounted to $193.70. The net reserve, less said indebtedness on 
each policy at the time of lapse, was, therefore, $314.66, — the purchase 
price of term insurance for 2 years and 104 days. 

(6) The insured, Johnson, did not apply for the benefit of the sec- 
ond alternative of the nonforfeiture provisions of the policies, and 
after the expiration of the three months therein provided, namely, on 
February 27, 1894, the défendant (the insurance company) prepared, 
and, in accordance with its practice in like cases, executed, under the 
hand of its président, its usual certificates in such cases, numbered 
respectively 200,738 and 200,739, one for each policy, reciting that 
the original policy had lapsed by nonpayment of premium on Novem- 
ber 11, 1893, and certifying that the net reserve thereon at the time 
of lapse, viz. $508.36, less the outstanding premium loan and accrued 
interest, amounting to $193.70, leaving $314.66, had been applied to 
the purchase of term insurance for the said sum of $10,000; that the 
term of said insurance would be 2 years and 104 days from and 
after the llth day of November, 1893 ; and also certifying the terms 
and conditions of such term insurance as indorsed on the policies. 
And the company at the same time, in accordance with its practice 
in such cases, made on its books of account appropriate entries 
showing that thèse certificates of term insurance for 2 years and 
104 days, expiring February 23, 1896. had been substituted for, and 
stood as liabilities in lieu of, the original policies. The premium 
loan account was at the same time credited with the amount there- 
tofore due on thèse policies, and the différence between the reserve 
and loan on each policy was at the same time credited to the policy 
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account as new premium; and thereafter the premium Ioans were 
no longer carried as assets of the company, nor the original policies 
as liabilities, but the certiflcates of terni insurance were thereafter 
the only liabilities appearing on the company's books on account of 
their relations with Frank C. Johnson. 

(7) On October 14, 1895, Johnson assigned thèse policies to the 
plaintiff bank, which on the saine day sent the assignments and cop- 
ies to the défendant, and the défendant, on October 17th, indorsed 
on the original assignments an acknowledgment of their receipt, and 
forwarded them to the plaintiff, with a letter stating that the terni 
insurance which had been substituted for thèse policies expired on 
February 23, 1896. 

(8) On February 18, 1896, which was flve days before the extended 
insurance would expire, the plaintiff tendered to the défendant the 
amount of each premium loan, with interest, claiming its right to 
pay the indebtedness at that time, and secure a further extension of 
the insurance. This tender the défendant declined, denying the 
plaintiff's claim to a further extension of the insurance. 

(9) Frank C. Johnson died September 28, 1896. 

E. Q. Keasby and Artemus H. Holmes, for plaintiff. 
William S. Dodd, John 0. H. Pitney, and R. V. Lindabury, for de- 
fendant. 

Upon thèse facts the court détermines the law of the case to be as 
expressed in the following opinion: 

ACHESON, Circuit Judge. 1. It is contended on behalf of the 
plaintiff that there was no "indebtedness to the company on this poli- 
cy" to be deducted from its net reserve within the meaning of the non- 
forfeiture provisions, and therefore that the extended insurance was 
for the full term of 3 years and 258 days from November 11, 1893, the 
date of the lapse, which would carry the term insurance beyond the 
date of the death of the insured. The plaintiff insists that the "in- 
debtedness" mentioned and provided for in the nonforfeiture provis- 
ions is indebtedness for loans made in cash by the company to the 
policy holder upon an assignment of the policy as collatéral, and does 
not apply to a transaction représentée! by the certificate of loan, 
which, it is urged, is simply a crédit of 30 per cent, of the premium 
payment, not enforceable as a debt, but which is to be liquidated, ac- 
quitted, and recouped as therein provided, and not otherwise. But I 
am not able to perceive any sound reason for thus construing the non- 
forfeiture provisions of the policy. No distinction is therein made be- 
tween cash loans and premium loans. The language used is, "Any in- 
debtedness to the company on this policy." This is comprehensive 
enough to embrace the transaction evidenced by the certificate of loan. 
While it may be that in the settlement of an annual premium the por- 
tion thereof represented by the certificate of loan does not actually 
pass bàck and forth between the insured and the company, yet the 
transaction in substance is a loan of money. The certificate désig- 
nâtes it a "loan," the amount bears "interest," and it is made a lien on 
the policy until "paid." No doubt the company's main reliance is up- 
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on this lien because of its effectiveness, but personal liability is not 
expressly or necessarily excluded. A loan imports an obligation to 
pay back. I do not see why an action could not be maintained on the 
certificate of loan af ter demand. Debt lies whenever a sum certain is 
due, without regard to the way in which the obligation was incurred, 
or by what it is evidenced. Stockwell v. U. S., 18 Wall. 531. But 
whether or not the premium loan imposes a personal liability upon 
the insured, it is an "indebtedness to the company on the policy,' 7 
within the fair meaning of the nonfcrfeiture provisions. The au- 
thorities relied on do not, I think, sustain the contrary view. It is 
the net reserve, less ail indebtedness on the policy, including the 
outstanding premium loan, that is to be invested in the new form 
of insurance, whether under the first or second alternative clause. 
This does exact justice to both parties to the contract. But if, 
in case of the purchase of term insurance, the premium loan is not 
deducted, and the insured should outlive the purchased term, then the 
company's lien would be gone, and the premium loan left unpaid. 
A construction of the contract which might lead to such a resuit is 
not to be accepted. I am of the opinion that the premium loan on 
each of the policies in suit outstanding at the time of the lapse was 
an indebtedness to the company on the policy within the meaning of 
the nonforfeiture provisions. 

2. It is, however, further contended on behalf of the plaintiff that, 
if there was an indebtedness to the company on the policies for pre- 
mium loans at the date of the lapse, the plaintiff had a right to pay 
off that indebtedness on February 18, 1896, and that the tender of 
payment then made operated to extend the term of insurance until 
July 27, 1897. This argument is based upon the statement on the 
back of the policy immediately preceding the table, which, among 
other things, shows the additional time for which the insurance will 
be continued in full force after lapse by nonpayment of premium, viz. : 

"The figures given are based upon the assumption that the premiums (less ouï- 
rent dividends) hâve been fully paid in cash. If there be any indebtedness upon 
the policy, the values as stated in the table would hâve to be redueed proportion- 
ally upon the principles stated in the policy. The indebtedness, if any, may be 
paid off In cash, in which case the figures in the table will apply," 

Now, treating this statement as part of the contract of insurance, 
it must be read in connection with the body of the policy and the non- 
forfeiture provisions indorsed thereon, and when so read no such ef- 
fect as is hère claimed can reasonably be given to the statement. 
This clause has relation to the time of the lapse, when the original 
policy ceases and détermines, and new insurance is to be substitut- 
ed agreeably to the nonforfeiture provisions. Those provisions give 
to the policy holder upon such lapse the benefit of the net reserve 
then appertaining to his policy after deducting therefrom the indebt- 
edness to the company on the policy. The net reserve, less said in- 
debtedness, the company must apply to the purchase of term insur- 
ance; or, at the option of the insured, if signifled within three months 
after lapse, to the purchase of a paid-up policy. The explanatory 
clause in connection with the table states: "The indebtedness, if 
any, may be paid off in cash, in which case the figures in the table 
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will apply." But when may the indebtedness be paid off to secure 
the application of the âgurea in the table? Certainly, it must be with- 
in the three months after lapse, during which the insured has the 
option to demand a paid-up policy instead of term insurance. Clear- 
ly, the net reserve, less the indebtedness, must be invested either in 
term insurance or in a paid-up policy, during or at the expiration of 
three months from the lapse. Upon the expiration of that period the 
rights of the parties are definitely fixed. This construction of the 
contract harmonizes ail its provisions, is reasonable, and is perfectly 
just both to the insured and the company. 

I do not regard it as a matter of any moment that the certiflcates 
of loan were not surrendered, nor the certiflcates of extended insur- 
ance delivered to Johnson. In this there was no departure by the 
company from its usual course of business. Johnson retained pos- 
session of his policies, and did not apply for the other papers, which 
he could hâve had for the asking. I am of the opinion that the term 
insurance to which Frank C. Johnson was entitled under the policies 
in suit expired on the 23d day of Pebruary, 1896. Accordingly, up- 
on the facts and law of the case as above stated, the court finds in 
favor of the défendant. 



KNOWLES LOOM WOEKS y. RYLB. 

(Circuit Court, B. D. Pennsylvanie May 13, 1897.) 

Parties —Intervention. 

Holders of bonds secured by a mortgage, to the lien whereof certain ma- 
chinery is subject, are not entitled to intervene as parties défendant, in an 
action of replevin for the machinery, where the défendant has elected to 
give a daim property bond to the marshal, and to retain the machinery, as 
their interest cannot be affected by the décision. 

J. Martin Rommell, for plaintiff. 
John S. Hoffman, for petitioners. 

DALLAS, Circuit Judge. This is a suit at law, — an action of re- 
plevin for the alleged wrongful détention of certain machinery. The 
Lehigh Valley National Bank and others hâve flled a pétition for 
leave to intervene as parties défendant Their supposed right of in- 
tervention is based upon the allégation that they are holders, to a 
considérable amount, of bonds secured by a certain mortgage, to the 
lien whereof it is averred the said machinery is subject. The mort- 
gage trustée has, upon request, declined to intervene. The petition- 
ers admit that they believe the défendant to be the owner of this 
machinery, and that he has given a claim property bond (against their 
objection) to the marshal ; but still they assert that, "for the protec- 
tion of their interest in the premises," they should be permitted to 
become parties. It is not requisite to consider every objection which 
niight be opposed to this proceeding. A single and I think an obvi- 
ous one is fatal to it. The défendant had an unquestionable right to 
give a claim property bond, notwithstanding the protest of the peti- 
tioners. He has exercised that right j and, "clearly, after the prop- 
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erty is retained by the défendant on the daim of ownership, and se- 
curity given to the sheriff [or marshal], there is no remedy at law 
Ly which the plaintiff in replevin can repossess himself of it" Fisher 
v. Whoollery, 25 Pa. St. 199. Theref ore, no interest of the petitioners 
will be in any way affected by the décision of this case. Whatever 
right or interest they may hâve to or in the property in question will 
be quite as valid and just as available, after the entry of any judg- 
ment which can be rendered herein, as it would hâve been if this ac- 
tion had not been brought. The pétition for leave to intervene is dis- 
missed. 



UNITED STATES v. KOGEBS et al. 

(Circuit Court of Appeals, Nlnth Circuit. July 1, 1897.) 

No. 343. 

Public Lands— Receiver of Public Moneys— Liabtlity of Stjreties. 

The surettes in the bond of a receiver of public moneys at a land office are 
not liable for moneys received by him as proceeds of the sale of Indian lands 
made under the act of congress of September 1, 1888, as such moneys are at 
ail times, in equlty, the moneys of the Indians, and not public moneys. 

In Error to the Circuit Court of the United States for the District 
of Idaho. 

James H. Forney, U. S. Atty. 

Charles A. Wilson, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The plaintiff in error, as plaintiff in the 
court below, sued the défendants aG sureties upon the officiai bond 
of one William H. Danilson, given as receiver of public moneys at 
the United States land office at Blackfoot, Idaho, pursuant to the 
laws of the United States. The pénal sum of the bond is $15,000, 
and its condition is that, if Danilson "shall faithfully exécute and dis- 
charge his duties as receiver aforesaid, and faithfully disburse ail 
public moneys, and honestly account, without fraud or delay, for 
the same, and for ail public funds or property which shall or may 
corne into his hands, then the said obligation to be void, and of no 
effect; otherwise to remain in full force and virtue." The amount 
sued for is $270, and, according to the agreed statement of facts, 
it constituted a portion of the proceeds of the sale of certain Indian 
lands, made under and by virtue of the act of congress of September 
1, 1888 (25 Stat. 452), and was retained by Danilson out of those 
proceeds as compensation for his services rendered in the matter of 
the sale, pursuant to a letter of the commissioner of the gênerai 
land office of date March 28, 1891, which recited that the act pro- 
viding for the sale of the lands made no provision for the receipt of 
the proceeds, and directing the said Danilson to go to the place of 
sale (Pocatello, — about 25 miles distant from the land office), and 
to remain there during the sale of the lands, and to receive the moneys 
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arising therefrom; and further stating that he (Danilson) and one 
P. J. Anson, register of the land office at Blackfoot, should receive 
flve dollars per day for each day engaged in the sale; and further 
providing that ail costs, clerk hire, mileage, and other expenses inci- 
dent to the sale should be charged to and paid out of the fund 
arising therefrom. The agreed statement of facts further shows 
that, pursuant to that letter of instructions, Anson remained in 
Pocatello, engaged in and about the sale, 23 days, and Danilson 31 
days; that neither Anson nor Danilson received any pay for their 
services, nor mileage, nor reimbursement for any expenses in going 
to Pocatello, nor for their expenses while there engaged in the sale 
of the lands; that the expenses of each of them while so engaged 
was three dollars per day, and that flve dollars per day each for their 
services in the matter of the sale of the land is a reasonable com- 
pensation, in the event any compensation is allowable by law. 

The act of September 1, 1888, was an act to aecept and ratify an 
agreement made with the Shoshone and Bannock Indians for the 
surrender and relinquishment to the United States of a portion of 
the Pt. Hall réservation, in the territory of Idaho, for the purposes of 
a town site, and for the grant of a right of way through the réserva- 
tion to the Utah Northern Bailway Company, and for other purposes. 
By the agreement so ratifled, the Indians agreed to surrender and 
relinquish to the United States ail their estate, right, title, and 
interest in and to a certain portion of the réservation, which land, 
so relinquished, in the event it should be found necessary, was to be 
surveyed by the United States, and laid off into lots and blocks as a 
town site, and, after due appraisement thereof, to be sold at public 
auction to the higheBt bidder, at such time, in such manner, and 
upon such tenus and conditions as congress should direct. The 
funds arising from the sale of such lands, after deducting the ex- 
penses of survey, appraisement, and sale, the act declared should be 
"deposited in the treasury of the United States to the crédit of the 
said Indians, and to bear interest at the rate of flve per centum per 
annum; with power in the secretary of the interior to expend ail or 
any part of the principal and accrued interest thereon for the bene- 
flt and support of said Indians, in such manner and at such times as 
he shall see fit. Or said lands so relinquished to be disposed of for 
the benefit of said Indians in such other manner as congress may di- 
rect." 

By section 2 of the act it was provided that the secretary of the 
interior should cause to be surveyed and laid out into lots and 
blocks so much of the ceded portion of the réservation, at or near 
Pocatello station on the Utah Northern Bailway, as should be found 
to be within certain described Unes ; and by subséquent provisions of 
the act the secretary of the interior was required to cause the lots 
and blocks to be appraised in a certain manner, and thereafter cause 
the same to be offered for sale at public auction at the door of the 
Pocatello House, Pocatello Junction, to the highest bidder for cash, 
and to be advertised for a certain time and in such manner as the 
secretary should direct, and to be "conducted by the register of the 
land office in the district in which said lands are situate, in accord- 
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ance with the instructions of the commissioner of the gênerai land 
office"; the sale to continue from day to day until ail the lands 
should be sold or offered for sale. 
By section 6 it was provided: 

"That thefunds arislng from the sale of said lands, after deducting the expenses 
of surveys, appraisement, and sale, shall be deposited In the treasury of the 
United States to the crédit of the Shoshone and Bannock tribes of Indians be- 
longing on sald réservation, and shall bear interest at the rate of five per centum 
per annum; and the seeretary of the interior is hereby authorized and empowered 
to expend ail or any part of the principal and accrued interest on such fund, for 
the beneflt and support of sald Indians, In such manner and at such Unies as ne 
may deem expédient and proper." 

Section 7 is as follows: 

"That the seeretary of the Interior shall make ail needful raies and régulations 
necessary to carry this act into eflfect; he shall détermine the compensation of 
the surveyor for his services in laying out said lands into town lots, also the com- 
pensation of the appraisers provided for in section 4, and shall cause patents in fee 
simple to be issued to the purehasers of the lands sold under the provisions of 
this act, in the same manner as patents are Issued for the public lands." 

The lands thus relinquished to the United States for the purposes 
stated were not public lands subject to sale at the land office at 
which Danilson was receiver. Their relinquishment, like the ces- 
sions involved in U. S. v. Brindle, 110 U. S. 688, 4 Sup. Ct. 180, was 
made to the government in trust to survey and sell the lands, and 
pay the net proceeds to, or invest them for, the Indians, What was 
said by the suprême court in the case cited in respect to the re- 
ceiver of public moneys at the Lecompton land office is equally appli- 
cable hère. It was never any part of the duty of Danilson, as 
receiver of the public moneys at the Blackfoot land office, to sell the 
trust lands, or receive the payments therefor. His duties in con- 
nection with that office "were to receive and account for moneys paid 
for public lands; that is to say, the public moneys of the United 
States derived from the sales of public lands. The moneys paid for 
the Indian lands were trust moneys, not public moneys. They were 
at ail times, in equity, the moneys of the Indians, subject only to the 
expenses incurred by the United States for surveying, managing, and 
selling tbe land." Thèse trust moneys constituted no part of the 
public moneys or property for which the défendants, as sureties upon 
the bond of Danilson, became responsible. It results that the judg- 
ment must be, and accordingly is, affirmed. 



McNEIL v. ARMSTRONO. 

(Circuit Court Of Appeals, Fourth Circuit. July 10, 1897.) 

No. 219. 

Building Contbact— Construction— Pbkpokmance. 

Where a contract provides that work is to be done according to certain plans 
and spécifications, and materials furnished to be of the best, and to be to the 
entire satisfaction of the archltect and owner, if it appears that the materials 
furnished were satisfactory, and the work was done according to the plans 
and spécifications, the contractor is entitled to recover. 
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In Error to the Circuit Court of the United States f or the District 
of Maryland. 

The plaintiff In error, who was the défendant below, entered lnto a contraet 
December 19, 1894, with A. F. Wurach, by which the latter wàs to fumish and 
set the tiles, copper work, gutters, and conductors on the roof of the house of G. 
M. Hutton, at Newport, R. I., In accordance with the plans and spécifications of 
Messrs. Peabody & Stearns, architects. McNeil Bros, were the contractors for 
the building of the house. Wurach, whose contraet was for the roof only, began 
work in July, 1895, and finished in December, 1895; and the défendant in error, 
who was the plaintiff below, is his assignée. This suit 1s for the balance due on 
that contraet, so much of which as is relevant to the controversy herein is in the 
words following: "It ls hereby agreed that the said Adam F. Wurach will fully 
do, perform, and furnish ail the work and materials required to be done by the 
said McNeil Brothers under the above-named contraet, plans, spécifications, and 
détails, ail to be done in good and thorough manner, and ail the materials provided 
to be of the best quality, and are to be to the entire satisfaction of Mr. Geo. M. 
Hutton and Messrs. Peabody & Stearns." The suit was commenced In the su- 
perior court of Baltimore city, and removed, upon the pétition of the défendant, 
to the circuit court of the United States for the district of Maryland. The plain- 
tiff in error offered three prayers for instructions which were refused by the court, 
and the assignments of error are for the refusai to grant the first and third pray- 
ers, which are as follows: "First Prayer. The défendant prays the court to rule, 
as matter of law, that the plaintiff is not entitled to recover in this case unless 
the court, sitting as a jury, shall find that the work and materials called for by the 
plans, spécifications, and détails referred to In the contraet offered In évidence, 
of December 19, 1894, between McNeil Bros, and Adam F. Wurach, were done 
and furnished by said Wurach in accordance with the said plans, spécifications, 
and détails; that the said material were of the best quality; that the said work 
was done in a good and thorough manner, and that the said materials and the said 
work were to the entire satisfaction of the firm of Peabody & Stearns, architects, 
and of the G. M. Hutton mentioned in said contraet; and that the roofs referred 
to In said contraet and plans, spécifications, and détails are thoroughly tlght, in 
the judgment of the said Peabody & Stearns." "Third Prayer. The défendant 
prays the court to rule, as matter of law, that if the court, sitting as a jury, shall, 
under the rulings of the court, find a verdict for the plaintiff, the damages which 
the plaintiff Is entitled to recover in this case are the sum of $300, charged for 
change of gutters, the sum of $17.50, charged for lead, and such other sums the 
court, sitting as a jury, may find a reasonable charge for repairing the injury to 
the roof eaused by the blowing off of the boards, as testified to, and the différence 
between the contraet priée for said roof and the cash paid the said Wurach by 
the défendant, less the allowances clalmed by the défendant, as set out in the ac- 
count offered In évidence by him, and less such other sums as the court, sitting 
as a jury, shall find were expended by the défendant In looklng for and repairing 
the leak in the kltchen chimney, as testifled to, and such as are necessary to 
make the roof mentioned in said contraet of December 19, 1894, tight, and the 
said roof and the art fence mentioned in the évidence conform to the plans, 
spécifications, and détails referred to In said contraet, with interest on said bal- 
ance and ail of said items, in the discrétion of the court, sitting as a jury." The 
case was tried by the judge, a jury being waived. The items of the account are 
considered in détail, and the rulings and findings of the court appear in the rec- 
ord. The court held "that by the contraet the work was required to be done in 
a good and workmanlike manner; that the materials were required to be of the 
best quality, to the satisfaction of Mr. Hutton and the architect; that the contraet 
requires the roof to be thoroughly tight; that the roof was construcced, both 
as to work and materials, in accordance with the contraet, plans, drawings, and 
spécifications and subséquent agreements, with but very trifling defects as to 
tightness, which hâve been remedled by the expenditures above allowed"; and 
that the plaintiff was entitled to recover the sum of $2,815.64; and a verdict for 
that sum was entered. 

John N. Steele, for plaintiff in error. 

Charles N. Armstrong (Charles Marshall on brief), for défendant 
in error. 
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Before SIMONTON, Circuit Judge, and HUGHES and BEAW- 
LEY, District Judges. 

BEAWLEY, District Jndge (after stating the facts as above). 
We do not find any error hère. The testimony shows that the work 
was done under the inspection of the owner and his agents, no 
material defects being pointed out or objections made during its 
progress. Such slight defects as appeared hâve been corrected, or 
allowance has been made for them. Some of the objections were 
of a trivial nature, others were evidently founded upon a mistake, 
and the owner is in possession and occupancy. The case was heard, 
by consent of parties, without a jury, by an uncommonly careful and 
conscientious judge, who finds, as matter of fact, "that the roof was 
constructed, both as to work and materials, in accordance with the 
contract, plans, drawings, and subséquent agreements." 

It is contended by the plaintif? in error, and his first prayer for 
instruction asks the court to rule, that by the ternis of the contract 
both materials and work were to be to the entire satisfaction of the 
architects and of the owner, and that the satisfaction of such archi- 
tects and owner is a condition précèdent to recovery. It is not 
necessary to consider that class of cases which holds that a simple 
allégation of dissatisfaction, without some good reason assigned 
for it, is to be considered as a mère pretext, and not to be regarded. 
They fall within the rule that "that which the law will say a con- 
tracting party ought in reason to be satisfied with, that the law 
will say he is satisfied with." Where the object of a contract is to 
gratify taste and personal préférences, a différent rule prevails, and 
parties may not unreasonably be expected to be bound by the opinion 
honestly entertained of the person whom he undertakes to satisfy, 
and performance must accord with the terms of the contract. Con- 
tracta of this nature must be explicit, for it is not to be presumed 
that parties will undertake a work the rémunération for which dé- 
pends upon the mental condition of others, which they alone can dis- 
close. The tiles with which this roof was to be covered were to be 
of a peculiar and rare shade of color. It was not unreasonable that 
the owner and his architects should demand that they should accord 
with their tastes, and, however capricious and exacting their tastes 
might be, it was the duty of the contractor to comply with his con- 
tract to satisfy them; and this appears to hâve been done, for there 
is no allégation or proof that the materials furnished were not to 
the entire satisfaction of the owner and his architects. The work 
to be done in putting on the tiles was defined by the plans, spécifica- 
tions, and détails prepared by the architects. This involves no 
question of personal tastes or préférences. The work to be done is 
specifically defined, and the manner in which it is done is deter- 
mined by rules which leave nothing to arbitrary caprice. It is 
earnestly contended that the court should construe this contract 
according to the presumed intention of the parties, and that the 
work to be done, as well as the materials furnished, should be satis- 
factory to the owner and architects, that the same reasons apply 
equally to both, and the terms, being somewhat ambiguous, should 
81 F.— 60 
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hâve silch reasonable construction. We hâve already indicated 
the grounds upon which there might be a distinction between the re- 
quirements as to material and work, but it is sufficient to say that 
the contract does not so expressly provide, and, inasmuch as it was 
prepared by the plaintiff in error, the well-settled rule is applicable, 
that in case of doubt or ambiguity the words are to be taken most 
strongly against the party employing them, and such construction 
adopted as is most favorable to the other party. The ûnding of the 
court that the work was done in accordance with the contract settles 
the question. The judgment of the circuit court is affirmed. 



WHITCOMB et al. v. HOOPER. 

(Circuit Court of Appeals, Seventh Circuit. July 17, 1897.) 

No. 321. 

Appeakance— Mtsnomer — Tendeking Falsk Issue. 

Plalntiffs were sued as receivera of the WIsconsin Central Railway Com- 
pany, which had no existence; but they were receivera of the Wisconsin 
Central Company, and also of the Wisconsin Central Railroad Company. 
They appeared, and answered to the merits as receivers of the latter Com- 
pany, alleging the misnomer. On the trial they lntroduced évidence showing 
that as receivers of such company they had no connection with the employ- 
ment of plaintiff, out of which the cause of action arose. Held, that they 
had made a fuU appearance, and, having pleaded to the merits, and tendered 
a false issue, they waived ail objection to the character or service of the 
process and jurisdiction of the court, and that the court properly permit'ted 
an amendment to the complaint, charging them as receivers of the proper 
company. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

This was an action for Personal injury, brought by Hooper, the défendant in 
error, against Whitcomb and Morris, as receivers of the Wisconsin Central Rail- 
way Company,— the company being so named in the prœcipe, the summons, the 
marshal's return of service of the summons, and in the complaint afterwards 
flled. The plalntiffs in error, af ter being served with a copy of the complaint, 
filed an answer entitled as if in an action against them as receivers of the Wiscon- 
sin Central Railroad Company. They admitted by their answer their appoint- 
aient as receivers of the Wisconsin Central Railroad Company, as alleged in the 
complaint, though misnamed the Wisconsin Central Railway Company therein, 
and denied ail other allégations of the complaint. TJpon the issues so joined testi- 
mony on both sides was taken. It was shown by the défendants, and was not 
disputed, that on September 27, 1893, they were appointed receivers of the Wis- 
consin Central Company by the circuit courts of the United States for the Ëastern 
and Western districts of Wisconsin, and on the same day, in a separate action 
for foreclosure, were appoltfted by the same courts receivers of the Wisconsin 
Central Railroad Company; that as receivers of the Wisconsin Central Company 
they were at the tlme of the injury in question the sole employers of the plaintiff, 
and of ail those engagea with him in the opération of trains on the tracks where 
ne was hurt, and that as receivers of the Wisconsin Central Railroad Company 
they had no: interest in the work which was then being done, or in the parties 
employed In doing it At the close of the testimony the défendant in error of- 
fered an affldavit, which the court declared unnecessary, and on motion, which 
the affldavit was designed to support, obtained leave to strike the word "Rail- 
way" from the titlé of the cause. That having been done, the défendants moved 
that the jury be directed to return a verdict in favor of the défendants as re- 



WHITCOMB V. HOOPEB. 947 

ceivers of the Wisconsln Central Rallroad Company. The court denied the mo- 
tion, and thereupon counsel, who had conducted the trial for the receivers, ap- 
peared especially for them as receivers of the Wisconsin Central Company, and 
objected to the jurisdiction of the court to proceed to judgment against them 
in that capacity, because they had not been served with process, and had not 
voluntarily appeared, and because the action had not been brought in the proper 
district; but the objections were overruled, and the case was given to the jury 
without further appearance of counsel for the plaintiffs in error as receivers of 
the Wisconsin Central Company. Exception to proper form was saved to each 
ruling of which complaint is made. 

Howard Morris and Thomas H. Gill, for plaintiffs in error. 
T. F. Trawley and W. H. Stafford, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The plaintiffs in error were not sued nor was judgment rendered 
against them as receivers of the Wisconsin Central Eailroad Company. 
In that capacity they were not parties to the record, unless they suc- 
ceeded in making themselves so by an averment in their answer, which 
in so far as it was designed to show that the suit was intended to be 
or ought to hâve been brought against them as receivers of that Com- 
pany was not true, and can hardly be deemed to hâve been ingenuous. 
Only the plaintiff and his counsel were ignorant and in confusion 
about the names of the différent railroad companies, and whether 
liability should be alleged against the défendants as receivers of a Com- 
pany of one name or another. The défendants and their attorneys, 
it is évident upon the testimony which they adduced, were cognizant 
of the facts from the beginning; and, the action having been com- 
menced against them as receivers of a company described by a name 
which had no existence, it was their plain duty to suggest in their 
answer the capacity in which they knew themselves to be liable, if 
liable at ail, for the plaintiffs in jury, and not to tender a false or vain 
issue in the name of a company as représentatives of which they could 
not be made responsible for the in jury suffered. The course pursued 
by them made it immaterial whether the summons was served upon 
one who was their agent as receivers of the Wisconsin Central Com- 
pany. Their appearance to the action was a full appearance. Their 
answer went to the merits, and the assertion of misnomer, and the 
misleading suggestion of Wisconsin Central Eailroad Company as the 
name of the company which they represented, did not make the ap- 
pearance spécial, or an appearance in the capacity of receivers for that 
company only. It was an appearance for every proper purpose under 
the rules of practice, including, of course, any legitimate correction in 
the names or description of parties and a corresponding amendment of 
the process. 

If it was desired to object to the jurisdiction of the court on the 
ground that the action had not been brought in the right district, or 
that the summons had not been served upon an agent who represented 
the défendants as receivers of the Wisconsin Central Company, it 
should hâve been done by a plea to the jurisdiction, or, perhaps, by a 
motion showing that they were liable, if at ail, as receivers of the 
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Wisconsin Central Company, and that in that capacity they had not 
been served with and were not amenable to the process of the court. 
There are, perhaps, other gxounds upon which it might be held that 
the plaintiffs in error waived objection to the jurisdiction of the court 
over them, but they need not be oonsidered. We rest our ruling 
upon the proposition that, being receivers for two companies, neither 
of which was correctly named in the prsecipe, summons, return of 
service, and the complaint, they were bound, if they chose to answer 
to the merits, to suggest the right name, and not to tender a false 
issue; and that, having taken the latter course, they waived ail ob- 
jections to the character or service of the process, and came under the 
jurisdiction of the court. The judgnient below ia therefore affirmed. 



CITY OF PHILADELPHIA v. WESTERN UNION TEL. CO. 
(Circuit Court, E. D. Pennsylvania. May 18, 1897.) 

1. Municipab Cobporations— Taxation of Telegraph Company — Unkkason- 

ablb fees. 

In an action by the city of Philadelphia to recover certain charges imposed 
by two municipal ordinances for the supervision and control of telegraph 
pôles and wires, one of which ordinances imposed a charge of $1 per annum 
for each telegraph pôle maintained within the city limite, and the other of 
which required, in addition to this pôle charge, the annual payment of $2.50 
per mile on ail wires suspended above ground, it was testified, and uncontra- 
dicted, that the total cost to the city of inspecting and supervising the pôles 
and wires by the départaient having charge thereof did not exceed 50 cents 
per pôle. Hdd, that the ordinances were unreasonable and void. City of 
Philadelphia v. W. U. Tel Co., 40 Fed. 615, followed. 

a. same. 

The fact that varlous departments of the municipality besides the electrical 
bureau, which has direct Charge of the work of supervising and inspecting 
the telegraph pôles and wires, incldentally aid in this work, does not render 
the supervision and control of the telegraph pôles and wires accountable for 
the expense of maintaining such municipal departments, where it does not 
appear what proportion or part of this expense is chargeable directly to such 
supervision. 

John L. Kinsey and E. Spencer Miller, for plaintiff. 
Eead & Pettit, for défendant. 

DALLAS, Circuit Judge. This is an action for the recovery of cer- 
tain charges imposed by two ordinances of the plaintiff, which the 
défendant contends are invalid. Upon the trial the counsel of both 
parties united in suggesting that the case was for décision by the 
court, but each of them claimed that a verdict should be directed for 
his client. Thereupon the jury was instructed to find for the défend- 
ant, and, a verdict having been rendered accordingly, the plaintif! 
now moves for a new trial. 

One of thèse ordinances imposed a charge of f 1 per annum for each 
telegraph pôle maintained in the city of Philadelphia by any tele- 
graph company, ineluding the défendant ; and the other required, in 
addition to this pôle charge, the annual payment of |2.50 per mile 
on ail wires suspended above ground. The défendant conceded that, 
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if the amount of thèse charges was not unreasonably in excess of the 
amount needful to defray the expense to which the municipality was 
subjected for inspection and régulation of the appliances of the tele- 
graph companies, the ordinances should be sustained; and to this 
question of reasonableness the évidence was directed. A witness, 
whose qualification as an expert plainly appeared and was not ques- 
tioned, testified, without objection, that a libéral estimate of ail the 
cost to the city of issuing permits, inspecting, and exercising supervi- 
sion would not exceed 50 cents per pôle, and that such a charge would, 
of itself, meet the expense of ail that was actually done by the city; 
and hence it was argued that, to the extent of one-half of the pôle 
charge and the whole of the charge per mile per wire, the sum imposed 
was excessive. The same witness presented the matter, also, in a 
more spécifie manner, by making a comparison which is very striking 
and cogent He stated that for maintenance of their pôles and wires, 
including repairs and new material when required, as well as office 
work, the défendant company has, for a number of years, expended 
only from $2.60 to |2.90 per mile per annum, whereas the charges im- 
posed by thèse ordinances amount to about $4.35 per mile per annum ; 
and it is impossible to regard a charge of $1.45 per mile more for 
inspection, etc., than is needed for maintenance and repair as being 
reasonable. The witness, to a part of whose testimony référence has 
been made, is, it is true, in the employment of the défendant, but his 
veracity was not assailed, and he was not contradicted. 

The plaintiff called the chief of its electrical bureau, but he was 
not asked to gainsay the estimate which has been mentioned, and he 
did not do so, nor does his évidence appear to conflict with it. But 
the estimate of defendant's witness took into account only the expenses 
incurred by the city's electrical bureau, and the plaintiff insists that it 
is theref ore delusive, because, as it claims, additional duties and labors 
were devolved, not only on that particular bureau, but also upon its 
councils, and upon its police and fire departments, by reason of the 
présence and use of the plants of the telegraph companies. Accord- 
ingly, the plaintiff offered to prove the expense involved in the trans- 
action of the entire business of councils; but, upon its being stated that 
it was not proposed to show what proportion or part of this expense 
was chargeable to business relating to telegraph companies, the offer 
was rejected, on the ground that the single fact proposed to be proved 
was, as respects the précise issue, too vague, indefinite, and uncertain 
to be of any practical materiality. There was évidence that the police 
were directed to report, with other entirely distinct things, "leaning 
telegraph pôles, and detached, broken, or sagging wires," and that the 
firemen, in extinguishing fires, were compelled to do some additional 
work when they encountered electric wires; but there was no attempt 
to show to what extent the labors of either of thèse departments was 
augmented, or how much, if at ail, the expenses of maintaining them 
was increased in conséquence, and an assumption that to provide for 
any such increase a charge of 25 cents per pôle would be requisite could 
rest only upon a most extrême conjecture. There can be no doubt 
that it is through its electrical bureau that the city's right of inspec- 
tion and régulation is mainly— almost exclusively — exercised. 
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Upon the facts disclosed on the trial, it then seemed to me, as it still 
does, that, although the city should be fairly and even liberally treat- 
ed, the ordinances in question could not be upheld. There is nothing to 
distinguish this case from the one between the same parties which was 
deeided by this court in 1889, and which is reported in 40 Fed. 615. 
That décision was based upon the fact that a charge had been im- 
posed for five times the amount required. Hère, we hâve a pôle charge 
which to the estent of at least one-fourth of its amount is plainly ex- 
cessive; and there is required, in addition, the payaient of $2.50 per 
mile of wire, for which there is no legitimate need whatever, and the 
sum of the charges imposed is very considerably greater than the cost 
of actual maintenance. Therefore, I think that unreasonableuess is 
as clearly apparent in this case as it was in that to which I hâve re- 
ferred; and I remain of the opinion that the judgment in the latter 
was properly applied and followed upon this trial. The motion for a 
new trial is denied. 



OOLLECTOR OF CUSTOMS AT NEWARK V. BALBAOH SMELTING & 

REPINING 00. 

(Circuit Court, D. New Jersey. June 24, 1897.) 

Customs Duties— Pig Lead— Wastage. 

Pig and bar lead was dutlable, under paragraph 166 of the act of August 
27, 1894, at one cent per pound on the gross welght of the métal imported, 
and not merely upon the net amount of pure lead contained therein as shown 
by assay. ! 

J. Kearny Rice, TJ. S. Dist. Atty., for pétition. 

Oscar Keen, for défendant. 

Paul Fuller, for Guggenheimer & Co. 

KIRKPATRiaK:, District Judge. This matter is brought before 
the court by an appeal of the collector of customs at the port of New- 
ark, in the district of New Jersey, from a décision of the board of gên- 
erai appraisers made March 30, 1896, concerning the rate and amount 
of duty charged on certain lead in pigs and bars. It appears that the 
merchandise was assessed for duty by the collector at the rate of one 
cent per pound, gross weight, under paragraph 166 of the act of con- 
gress of August 27, 1894. Against the assessment the Balbach 
Smelting & Refining Company duly entered their protest upon the 
ground that it was laid not only upon the lead contained in the mer- 
chandise, but also upon the gold and silver and copper and antimony 
and other substances contained therein, and they claimed that in ac- 
cordance with paragraph 166 and section 21 of the act of congress 
of August 27, 1894, and treasury instructions (Synopsis 10,585), the 
duty of one cent per pound should be levied only upon the actual net 
amount of lead contained in the merchandise as found by assay at 
time of entry in warehouse. The matter coming on to be heard by the 
board of gênerai appraisers, they found that the merchandise had 
been properly assessed, under paragraph 166, at the rate of one cent 
per pound, but deeided that the merchandise was dutiable only upon 
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lead contained in the bullion, which ia withdrawn in shape of pig 
lead, in accordance with section 21 and the treasury régulations on 
the subject. It will be perceived that ail the parties agrée that the 
imported métal is dutiable under paragraph 166 of the act of August 
27, 1894, and therefore the only question presented for the considéra- 
tion of the court is whether, under paragraph 166 and section 21 of the 
act of August 27, 1894, and treasury régulations (Synopsis 10,585), a 
duty of one cent per pound shall be assessed upon the gross 
weight at time of importation, or upon the quantity of refined lead 
which shall be obtained from the imported métal; that is to say, 
whether the merchandise is dutiable upon the quantity entered for 
warehouse, or upon the weight of refined métal at the time of its with- 
drawal, whether an allowance shall be made for loss or wastage in- 
curred in the smelting or reflning, no matter from what cause such 
loss or wastage be incurred. Section 21 of the act of August 27, 1894, 
provides for the smelting and reflning of metals to make them readily 
available in the arts, in bonded smelters, and for the removal of the 
refined product for domestic consumption upon entry and payment of 
duties, subject to such régulations as the secretary of the treasury 
might prescribe. In this respect, section 21 of the act of August 27, 
1894, is similar to section 24 of the act of October 1, 1890, and pur- 
suant to the authority conferred by the last-named act the régula- 
tions of January 8, 1891 (Synopsis 10,585), were promulgated, and 
they hâve been continued in force as applying to section 21 of the act 
of August 27, 1894. Section 4 of thèse régulations is as follows: 

"Upon the withdrawal for consumption In the United States of any refined 
dutiable métal set aside and consldered as équivalent for the metals contained In 
the imported crude metals or ores smelted in such warehouse, duty will be col- 
lected on the correspondlng quantity as shown by the original assay of such im- 
ported crude ores without any allowance for wastage incurred In the smelting 
and reflning." 

It is clear, because stated in express terms, that the duty shall be 
collected upon the crude metals, without any allowance for wastage 
incurred in the smelting or reflning. The décision of the board of 
gênerai appraisers, which holds that the duty shall be levied only 
upon the reflned lead contained in the bullion, makes allowance for 
wastage, and is, therefore, contrary to the authorized régulations made 
by the treasury départaient (Synopsis 10,585). To hold that no duty 
attaches to the crude métal prior to its deposit in the bonded smelter, 
nor until it has been withdrawn therefrom as refined métal for con- 
sumption in the United States, would be to discriminate in favor of 
the user of the bonded smelter. Importations may be made either 
for immédiate consumption, when the duties are payable at time of 
importation, or for future use, in which case they are warehoused, and 
a bond given at the time of importation for the duties found to be due. 
In each case the duty is assessed at the time of importation. In the 
former it is paid at once; in the latter it may, by bonding, be deferred. 
But, whether paid at once or deferred, the rate must be the same upon 
similar articles. It certainly could not hâve been the intention of 
congress to give to one importer, who stored his metals for a time, and 
reflned them in a bonded smelter, and afterwards put them upon the 
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Jomestio market, "any advantage over another, who Importée! the 
lame merchandise or metals for immédiate consumption, and reflned 
them in a sinelter not bonded. There can be no doubt that such 
would be the effect of the décision of the board of gênerai appraisers. 
The owner of the bonded smelter would pay only upon the net weight 
of the refined product, while his competitor would be obligea to hâve 
the duty assessed against the gross weight of the imported article. 
I am of the opinion that the rate of duty assessed under paragraph 
166 of the act of August 27, 1894, must be the same for ail, and that 
rate the one named therein, viz. one cent per pound upon the gross 
weight of the imported métal. I find nothing in section 21 of the 
act of congress of August 27, 1894, under the régulations prescribed 
by the secretary of the treasury, as set out in Synopsis 10,585, which 
authorizes any allowance for wastage, and the conséquent assess- 
ment of duty only upon the weight of the refined métal withdrawn 
for consumption. It follows, therefore, that the décision and assess- 
ment of the board of gênerai appraisers in this matter must be re- 
versed, and the duty as levied and assessed by the collector of customs 
at the port of Newark, N. J., afflrmed. 



GINDORFF et al ▼. DEERING et al. 
(Circuit Court, N. D. minois. March 1, 1897.) 

1. Patents— Process Claims. 

The mère manual transposition of an article which is belng operated upon 
by a machine, so as to présent another part of it to undergo a like opération 
with that just completed, does not, when superadded to the functlons of the 
machine, constitute a process or method of treatment such as is contemplated 
by the patent law. Locomotive Works v. Medart, 15 Sup. Ct 745, 158 U. S. 
68, appiied. 
S. Same— Invention— Duplication of Parts. 

An adaptation, which In a certain sensé is only a duplication of parts which 
seems simple and obvlous after it Is once done, may be held to constitute 
patentable invention, and the need of some such device had long been recog- 
nized and valnly sought. 
S. Same— Serhatobs for Sicklb Sections. 

The Gindorff patent, No. 524,965, for a serrator for sickle sections, %éld 
valid and infringed as to the comblnation of claim 1, and void for want of 
patentability as to clalms 4 and 5, which purport to cover a process. 

This was a suit in equity by Matthew Gindorff against Deering 
& Co. for alleged infringement of a patent. 

Barton & Brown, for cqmplainants. 
Banning & Banning, for défendants. 

GROSSODP, District Judge. The bill is to restrain infringement 
of letters patent No. 524,965. issued to Matthew Gindorff, August 21, 
1894 The défendants challenge the validity of the patent, and de- 
ny infringement. The invention relates to serrators for sickle sec- 
tions. The patent describes the previous art as follows: 

Heretofore machines for this purpose hâve been constructed with a chuck 
adapted to hold In position a sickle section, à pair of machine-actuated bam- 
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mer» with knife edges, being located one upon either side of the section, and 
adapted to repeatedly strike the beveled edges thereof while being moved step 
by step from one end of the edge to the other, whereby a séries of parallel in- 
dentations are formed In the beveled edges of the sections, the ends of the 
raised portion of the edge between the Indentations projecting beyond the ends 
of the indentations to form teeth, which constitute the cutting edge of the 
slckle section. The hammer starts from the base end of the edge and travels 
toward the point of the section, and, as the hammer i would meet before the 
edges were completed if actuated simultaneously, it has been customary to 
actuate one hammer at a time, thus entirely completing one edge of the section, 
and then, after the hammer has been returned to its original position, the sec- 
ond hammer is started, and complètes the other edge. 

There had also been previously an arrangement of machinery 
whereby two chucks, each adapted to a single sickle section, were 
placed about three feet apart, and the haminers actuated by ma- 
chinery as described above, and worked simultaneously upon the 
edges of thèse sections. The complainant relies upon the first, 
fourth, and flfth claims, which are as follows: 

(1) In a serrator, the combination with a chuck adapted to maintain two sec- 
tions in position aide by side, of a serrating tool adapted to be moved along the 
outer edge of one of saiû sections, a second serrating tool adapted to be moved 
along the outer edge of the other section, and means for simultaneously mov- 
lng said serrating tools from the bases to the tips of thé respective sections, or 
vice versa, substantially as described. 

(4) The method of serrating sickle sections, which consista in maintaining 
the sections in position side by side, serrating the outer edges by machine-ac- 
tuated serrating tools, transposing the sections, and then serrating in a slmilar 
manner the outer edges of the transposed sections, substantially as described. 

(5) The method of serrating sickle sections, which consists in maintaining 
the sections in position side by side, simultaneously serrating one edge of 
each of the sections by machlne-actuated serrating tools, transposing the sec- 
tions, and then simultaneously serrating in a similar manner the unserrated 
edges of the transposed sections. 

The two last-mentioned claims are process claims. It is my 
opinion that under the case of Locomotive Works v. Medart, 158 
U. S. 68, 15 Sup. Ot. 745, thèse claims cannot be sustained. Except 
for the described functions of the machine, there is nothing more 
stated in the patent than the fact of a manual transposition of the 
sickles after their outer edges hâve been serrated, so that the inner 
edges may undergo a like opération. Such transpositions, superadd- 
ed to the functions of the machine, do not make the treatment a 
method, or process, or art such as the patent law contemplâtes. 

The first claim is for a combination, and dépends upon whether the 
élément of the combination described as a "chuck," adapted to main- 
tain two sections in position side by side, is novel and patentable. 
Its novelty is not denied. The only serious question is whether it 
évinces invention or merely mechanical adaptation. It is, in a cer- 
tain sensé, only the duplication of the old chuck, and seems very 
simple and obvious; but it must be remembered that the simple 
chuck was in use for many years, and that the need of some device 
whereby the two edges of the section could be serrated at the same 
time had been long felt and recognized. If this chuck were obvious 
to mère mechanical skill, why had not such skill, already called upon, 
supplied the need before? I fear that under thèse circumstances, 
were I to hold it mère mechanical adaptation, I would be considering 



954 81 FEDERAL REPORTER. 

myself a wiser and bettër mechanic than those who for years had 
overlobked this method of accomplishing a desired resuit. This 
opinion is re-enforced by the fact that the défendants themselves, 
immediately on their attention being called to this device, recognized 
its value and importance, and began negotiations for its acquirement. 
It seemed, doubtless, to them an important improvenient, long needed, 
but long overlooked. It is original conception, not skill, that sup- 
plies a remedy for a defect long, but hitherto vainly, looked for. 

The proof satisfies me that the défendants hâve used the combina- 
tion described in the flrst claim. A decree may therefore be entered 
in favor of the complainants upon the first claim, and dismissing the 
bill as to the f ourth and fifth. 



MONROB v. McGREER. 

(Circuit Court, S. D. Iowa. E. D. August 14, 1897.) 

No. 199. 

L Patents — Interprétation — Spécifications and Claims. 

The daims, and not the spécifications, ;-e the measure of the patentee's 
rights. The spécifications may be consultée! to explain or restrict the claims, 
but not to expand them. 
2. Samb— Well-Boking Apparatos. 

The Monroe patent, No. 481,636, for an improvement in well-boring ap- 
paratus, construed, and held not Infrlnged as to its second claim. 

This was a suit in equity by Daniel L. Monroe against John McGreer 
for alleged inf rangement of a patent for a well-boring apparatus. 
On final hearing. 

John E. Craig and J. Ralph Orwig, for plaintiff. 
Casey & Stewart, for défendant. 

WOOLSON, District Judge. Plaintiff is the patentée and owner 
of letters patent No. 481,636, for improvement in well-boring appa- 
ratus, granted August 30, 1892. The charge herein against défend- 
ant is based upon infringement of the second claim of such letters. 
The défense interposed dénies that plaintiff first invented the well- 
boring apparatus claimed in his letters patent; allèges that said 
apparatus had been in public use by sundry persons for more than 
two years prior to plaintiff's application for said letters, and names 
the said persons and places; dénies that the said alleged invention 
covered by letters patent was an invention; dénies défendant in- 
fringed said letters patent; and spécifie déniai is also made as to 
particular allégations on various points contained in the bill. 

Evidence has been taken and ûled by both parties on the various 
points in issue, particularly as to the alleged prior public use. etc., 
of said apparatus by the persons named in the answer and amend- 
ments thereto. I do not deem it necessary to enter upon the con- 
sidération of this évidence as to prior public use, and the rights of 
the parties thereunder, as, in my judgment, the case must be decided 
on the letters patent and the évidence as to the tools or apparatus 
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used by défendant. Upon this last-named branch of the évidence 
there is no dispute. Counsel for plaintiff and défendant, in their 
briefs submitted, agrée as to what this évidence proves. In the spéci- 
fications and drawings plaintiff describes and illustrâtes what he 
therein terms "auger stems, or extension stems." The auger has, at 
"the outer end of its stem," an eye. The "auger stems, or extension 
stems," — hereinafter the latter term will be used, — are straight rods, 
which hâve at one end an eye and at the other end a hook. The ex- 
tension stem is connected with the main auger stem by means of this 
hook engaging in and through the eye at the outer end of the stem 
upon the auger. A second extension stem may be connected with 
the first, in the same manner, viz. by its hook engaging in and through 
the eye on the end of first extension stem ; and this process of length- 
ening may be continued from extension stem to extension stem, as 
far as practicable. Perhaps the clearest description I can présent, 
in the absence of the drawings, is contained in the spécifications, 
which are hère stated (dropping out the figures, which are used to 
more particularly specify parts designated in the drawings by figures): 

"The auger ends, or extension stems, are provided at opposite ends with eyes 
and hooks, whereby they may be readily connected. The hooks may be 
turned in an inward direction, as shown in Fig. 5, or in an outward direction, 
as shown in Figs. 1 and 4. By either of thèse forms the stems may be con- 
nected with eaeh other and with the main auger stem in a very rapid and effi- 
cient manner, and they are absolutely prevented from being uncoupled while 
in use, inasmuch as, in order to uncouple, they must be brought to a position 
nearly at rifcht angles to each other. The préférable construction embodied 
in this invention, which most efflciently attains this end, is that shown in Fig. 
4 of the drawings, in which the hooks comprise a right-angled portion, at right 
angles to the stem, and passing through the eyes, and with a straight-end por- 
tion, projecting beyond the eye, and in Une with Oae main auger stem, and 
said supplemental [extension] stem, thereby securing a firm and nondetachable 
coupling, except by manipulating the supplemental stem, as described." 

By referring to the drawings it is seen that the "Fig. 5" referred 
to in thèse spécifications is a straight rod, having at one end an eye, 
and at the other end a hook. The form of the hook is that which 
would be produced had an eye been opened out by the insertion of a 
pièce of iron therein, and pressing out thereby of the end of the eye, 
until the end is at a sufficient distance from the rod to become a 
hook instead of an eye. In the drawing the hook begins directly 
from and on a line with the rod, instead of being first turned back 
from the line of the rod, before it is turned into the round form of 
the eye. Except for this comparatively or quite immaterial différ- 
ence, the form of the hook above described is that shown as Fig. 5 
of the drawing. The proof shows that défendant did use, as a part 
of his well-boring apparatus, this form of an extension stem and hook, 
and that for such use he had no assignment, license, or other permis- 
sion from or under plaintiff. Under the proof, if this extension stem 
and its hook (Fig. 5 of drawing) are protected by and included in the 
grant covered by plaintiff's letters patent, then défendant is guilty of 
having infringed such patent. 

By referring to the spécifications (the part above quoted), it will 
be readily noticed t^at the form of the hook therein described as part 
of Fig. 4 varies materially from that in Fig. 5. The rod stem (straight 
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rod) and eye are the same in botb. figures. The hook in Fig. 4 takes 
a right-angled turn from the direction of the rod stem, and pursues this 
new (right-angled) direction sufficiently far to enable this turn to 
pass through the eye with which it may be connected; then the rod 
(or, rather, hook) turns again at right angles, and the rod (or hook, 
as it is hère called) proceeds, parallel with the rod stem, and also 
parallel with the rod stem of the eye with which it is connected, and 
alongside of this latter rod stem. That is, this hook does not, in its 
second right-angle turn, return alongside and parallel with its own 
rod stem, in a direction backward along such stem, but, instead, 
passes in a direction away from such rod stem. So that the last part 
of said hook présents, as to the rod of which it is a part, substantially 
the same position as does a bayonet to the musket or rifle on which 
it bas been "fixed." In that part above quoted of the spécifications 
the substantial différence in form is recognized between thèse two 
styles or forms of hooks, viz. Figs. 4 and 5. If plaintiff s rights here- 
in are to be measured and determined by his spécifications, then the 
"extension stem" and its hook, as used by défendant, would be 
included in plaintiff's patent. But the claims as stated in the lettera 
patent, and not the spécifications therein stated, are the measure 
of plaintiff's rights under his letters. The spécifications may be con- 
sulted with a view to explaining or restricting, but can never expand, 
the claims made in the letters. Circuit Judge Sanborn, speaking for 
the circuit court of appeals for this circuit, in Stirrat v. Manuf acturing 
Co., 10 C. C. A. 216, 220, 61 Fed. 980, 984, has expressed this point 
with great clearness: 

"The clalm for a spécifie combination or device In a patent Is a renunciation 
of every elaim to any other combinations or devices for performing the same 
fractions that are apparent on the face of the patent, and are not colorable 
évasions of the combination or device claimed. The statnte requires the in- 
venter to 'particularly point out, and distinctly elaim, the part, improvement, 
or combination which he claims as his discovery.' Kev. St. § 4888. When, 
under this statute, the inventer has done this, he has theieby disclaimed and 
dedicated to the public ail other improvements and combinations, apparent 
from his spécifications and claims, that are not évasions of the device and com- 
bination he claims as his own. The claims of his patent limit his exclusive 
privilèges, and his spécifications may be referred to to explain and to restrict, 
but never to expand, them." 

The second elaim in plaintiff's letters patent is the only elaim which 
défendant is chargea to hâve infringed. This elaim, so far as this 
suit is concerned, "limits plaintiff's exclusive privilèges." Upon a 
careful reading it will be noticed that no elaim is therein made for 
"a boring apparatus" in which the extension stem has a hook similar 
to that shown in Fig. 5 of the drawings accompanying the letters 
patent, and to the description of the hook in Fig. 5, as given in the 
above-quoted spécifications; that is, of the hook which, in the spéci- 
fications, is spoken of as being "turned in an inward direction," and 
which has been above compared to an eye forced partially open, so 
that the point or end of the iron is forced back from the stem until 
the eye assumes the gênerai form of a hook, rather than an eye. The 
only form of hook named in this second elaim is that which appears 
in the drawings accompanying the patent as No. 4, and is described 
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as such in the spécifications. The description of this hook (No. 4), 
as given in the spécifications, is quoted above. By comparing the 
language of this second claim with the description of hook No. 4 
as contained in the spécifications, it will be noticed that substantially 
the same phraseology contained in the spécifications as to this hook 
(No. 4) is reproduced in the claim as constituting the hook "which 
plaintiff daims as his discovery," except that the figures used in the 
spécifications as referring to parts of drawings exhibited are omitted 
f rom the claim. Hère is the claim as to hook : 

"(2) In a boring apparatus, * * * the extension stem or stems provided 
with outwardly or offstanding hooks adapted to detachably engage said eyes, 
said hooks comprising a right-angled portion at rignt angles to the stem and 
passing through said eyes, aud a straight-end portion, projecting beyond the 
eyes, and in line with both stems, substantially as set forth." 

By this claim plaintiff' s rights are limited and determined. Why 
the claim was restricted to a description of hook "No. 4" does not 
appear. The file wrappers are not in évidence. Whether any claim 
was attempted as to hook "No. 5," and rejected at the patent office, 
and whether the omission of such claim was accidentai or deliberate, 
does not appear. For this suit it suffices that no claim is made in 
plaintiff's letters patent for the form of hook which was used by de- 
fendant in his well-boring apparatus. The hooks used on defend- 
ant's apparatus do not fall within the description contained in the 
second claim of plaintiff's letters patent. Défendant, so far as shown 
by the proof, committed no infringement of plaintiff's letters patent. 
The equities herein are on this point found to be with défendant, and 
it becomes, therefore, immaterial whether the proof sustains the other 
points of défense. Let decree be entered herein dismissing the bill 
at plaintiff's costs, to ail of which plaintiff duly excepts. 



ROBBINS et al. v. ILLINOIS WATCH 00. 

(Circuit Court of Appeals, Seventh Circuit. July 17, 1897.) 

No. 392. 

L Patents — Stem-Winding Watchbs. 

The Church reissue, No. 10,631, for an improvement In stem-winding watch- 
es, covers merely the stem-winding and hands-setting train, and does not in- 
clude the watch movement as a part of the combination. 

2. Same— Infringement— Ségrégation of Profits. 

Where a watchmaker used lnfringing hands-setting and stem-winding de- 
vlces, and sold the movement as an entirety, held, that there could be no re- 
covery of profits in the absence of proof to separate the profits made on 
thèse devlces from those made on the rest of the movement. 78 Fed. 124, 
affirmed. 

8. Same— Evidence of Profits. 

In a suit against watchmafeers for infringement by the use of certain de- 
vices forming part of a watch movement, évidence of the cost to a différent 
manufacturer of making similar movements is incompétent. 78 Fed. 124, af- 
firmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 
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This was a suit in equity by Royal E. Robbins and Thomas M. 
Avery against the Illinois Watch Company for alleged infringement 
of reissue patent No. 10,631, to Duane H. Church. The cause was 
heard below on exceptions to the master's report in respect to prof- 
its. The exceptions were sustained by the circuit court, and a decree 
for nominal damages and profits entered. 78 Fed. 124. From this 
decree the complainants hâve appealed. 

Lysander Hill and George S. Prindle, for appellants. 
L. L. Bond, A. H. Adams, C. E. Pickard, and J. L. Jackson, for ap- 
pelles 

Before WOODS and JENKINS, Circuit Judges. 

WOODS, Circuit Judge. For the opinion of the circuit court see 
78 Fed. 124. On the first appeal in this case the questions were of 
the validity and infringement of reissued letters patent No. 10,631, 
granted to Duane H. Church. Watch Co. v. Robbins, 9 U. S. App. 
55, 136, 3 C. C. A. 42, and 52 Fed. 215. The questions now presented 
arise upon the report of the master, who found that the respondent, 
the Hlinois Watch Company, upon a manufacture and sale of 12,886 
infringing watch movements, had realized profits to the amount of 
$25,337.58. This conclusion was reached upon the erroneous theory 
that this court had decided that the claim of the Church patent is 
substantially for a combination of the material parts of the entire 
machine (meaning the entire watch movement), anâ, by necessary con- 
séquence, that the complainants were entitled to the entire profits 
realized. In the first paragraph of its opinion this court quoted from 
the opinion of the suprême court in the case of the Corn Planter Pat- 
ent, 23 Wall. 181, 218, a passage which, in respect to the claim of that 
patent, contains the expression, "It is substantially for a combination 
of the material parts of the entire machine." But for the présent 
contention of the appellants we should hâve deemed it beyond dis- 
pute that as applied to the Church patent the quotation is to be in- 
terpreted as if it read in this wise : "It is substantially for a combina- 
tion of the material parts of the entire winding and hands-setting 
train." Nothing could be plainer than that Chureh's claims are for 
such a train as an improvement in stem winding and setting watches, 
and for nothing more. The différent parts which make up the train 
are described in the spécification, and it was with référence thereto 
that we said: "It is right, we think, to construe the claims of the 
patent in question as embracing the devices shown in the spécifica- 
tion, each claim being regarded as including such devices and com- 
bination as are necessary to meet the requirements of the gênerai 
terms in which it is expressed." The claims not only do not require, 
no one of them is so expressed as to permit, the inclusion of the watch 
movement as a part of the combination. The error of the master in 
this respect was fundamental, and, in the absence of affirmative proof 
that the profits reported were attributable solely to the use of 
Chureh's invention, would alone hâve been fatal to his conclusion. 
There was no such proof, and, besides, the évidence on which it was 
found that profits had been made from any source was incompétent 
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It consisted of proof of the cost of making similar movements by the 
Elgin Watch Company. That cost the master deducted from the 
priées at which the Illinois Watch Company sold its manufactures 
of the same character, and the remainder he treated as profit. This 
was in violation of the familiar rule of évidence declared in Manufac- 
turing Co. v. Adams, 151 U. S. 139, 14 Sup. Ct. 295, referred to in the 
report. Moreover, the évidence was not made compétent by the 
proof offered on behalf of the défense to show the actual différence 
in certain particulars of the cost of manufacture by the two com- 
paniea Notwithstanding that proof there remained essential un- 
certainties in other respects. "Nothing is more common," said the 
suprême court in the case cited, "than for one manufacturing concern 
to make profits where another, with equal advantages, opérâtes at a 
loss." See, also, Coupe v. Eoyer, 155 U. S. 565, 15 Sup. Ct. 199; Belk- 
nap v. Schild, 161 U. S. 10, 16 Sup. Ct. 443. If, therefore, it were 
true, as contended, that under the circumstances the appellants were 
entitled to recover ail profits made by the appellee, as in Elizabeth v. 
Pavement Co., 97 U. S. 126, and other cases cited, the proposition is 
unavailing to the appellants because of the want of compétent évi- 
dence that profits were realized. It cannot be denied that by the 
decree of the circuit court the wrongdoer was permitted to go free, 
and the appellant was left without remedy for an established wrong; 
but the burden of proof of the profits sought to be recovered was upon 
the appellant, and, compétent évidence not having been adduced, a 
différent decree was impossible. The adjudication of the costs was 
largely discretionary, and being unable to give the appellant relief 
upon the main issue we cannot review the action of the court in that 
particular. The decree below is affirmed. 



ROGERS et al. v. FITCH et al. 

(Circuit Court of Appeals, Second Circuit. July 21, 1897.) 

Patents— Anticipation — Bkd Mattresses. 

The Fulton patent, No. 322,366, for a sprlng mattress, having a rabbeted clr- 
cumference, so that the flange thus formed may rest upon the rails or sides 
and ends of the bed frame, while the lower part ls suspended between and be- 
low the rails, is void In View of the Elston patent, No. 271,062. 77 Fed. 885, 
reversed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from an interlocutory decree of the circuit court, 
Southern district of. New York, which held that défendants had in- 
fringed complainants' patent, and ordered an injunction and account- 
ing. The patent in question is No. 322,366, issued to Samuel Ful- 
ton, July 14, 1886 (upon application filed May 12, 1884), for an im- 
provement in mattresses. The first claim only was alleged to be 
infringed. 

Fredk. Betts and Robt. G. Monroe, for appellants. 
Jas. A. Whitney, for appellees. 
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Before WALLAOE, LAOOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Spring mattresses are necessafilyi 
made of a depth sufficient to admit of the play of the springs verti- 
cally between their base and the stuffed superstructure which. they 
support. The old-fashioned wooden bedstead is constructed with 
side boards or frames whicb. are of considérable depth, and the cross 
slats between those side boards may be located, if desired, near the 
bottom of the side boards, so that when the deep spring mattress 
(or "spring," as it is commonly called in art) is placed upon the slats 
it will not project so far above the bed frame as to be unsightly or 
inconvénient. The brass or iron bedstead, however, is not construct- 
ed with deep side frames, and a spring could not be rested upon 
cross slats between the side frames of such a bedstead without pro- 
jecting too far above the bed frame. The patentee's conception was 
to make the spring with a rabbeted circumference at an appropriate 
height above the base of the springs, so that the flange thus fonned 
may rest upon the rails or sides and ends of the bed frame, while 
the lower portion is suspended between and below the rails. The 
spécification sets forth that: 

"The object of this invention is to provide a mattress which, when placed in 
position upon a bedstead or équivalent support, will maintain ail the advantages 
incident to the usual or normal thickness of the mattress itself , without the unde- 
sirable height incident to the use of mattresses of ordinary construction. This 
object I accomplish by means of my said invention, which comprises a mattress 
having a rabbeted circumference so formed and arrangea that when the mattress 
Is placed in position upon a bedstead the lower portion thereof will slnk within 
or below the rails of the bedstead, thereby permitting only a smali portion of the 
thickness of the mattress to extend above the rails, so that by this means no 
materlal additlonal height is given to the bed by the placing of the mattress upon 
the bedstead, and the bed, considered as a whole, is made niuch more compact 
than if the mattress were placed bodily upon the rails, with its whole thickness 
extended above the same." 

Keferring to the drawings, the patentée proceeds: 

"A is the upper circumferential frame of the mattress, made of wood or other 

BUitable materlal. B is the lower circumferential frame thereof, of less diameter 

and width. This lower frame is connected with the upper by iron hangers, C, 

attached to the frames, respectively, by screws or other suitable means, in such 
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manner that the lower frame Is snspended from the upper. Attached to the 
lower frame, B, are cross-Tiars, E, whlch support spiral springs, F, the upper 
ends of whlch are connected by any sultable laclng or other means ordlnarlly 
used for Connecting the tops of springs and sprlng beds, and hâve placed above 
them the usual top, G, composed of any -sultable fabrlc or fabrlcs, and with or 
wlthout a topplng or filling of haïr or other material. * * * The wldth and 
length of the frame, B, bears such relations to the dimensions of the frame, A, 
that when the mattress Is applied to the bedstead the frame, A, wlll rest upon 
the rails thereof with the frame, B; that is to say, the lower part of the mat- 
tress depressed between the said rails, and extending, when desired, below sald 
rails. It ls, of course, to be understood that, so far as concerns the principal 
feature of my invention, I do not limit myself to the précise construction of the 
parts thereln shown, or the précise means of Connecting said parts together; the 
essence of my invention consisting in a mattress circumferentially rabbeted in; 
such manner that, while its upper portion may be supported by the bedstead, 
its lower and depressed part will be suspended from its upper portion, and sit- 
uated below the level of the top of the frame of the bed. It will be observed 
that the mattress constructed to be placed upon the bedstead, as aforesaid, bas 
as its most characterlstlc feature the deep rabbet around its circumference, so 
that a clrcumferential shoulder, a, is formed above for resting upon the rails, 
c, of the bedstead, while the lower portion, b, ls suspended between and below 
the rails." 

The bedstead shown in the patent is the ordinary iron or brass 
bedstead, it not being necessary, as complainants' expert testifles, 
to devise a bedstead with novel features for the use of such a mat- 
tress as the patent describes. The claims are: 

"(1) As a new article of manufacture, a mattress for bedstead, the circumfer- 
ence of whlch ls rabbeted, to enable it to be supported at Its upper part by the 
rails of the bedstead, with its lower part suspended between said rails; ail sub- 
stantially as and for the purpose hereln set forth. (2) The combination of the 
upper frame, A, the lower frame, B, of smaller dimensions, suspensory hangers, 
C, bars, B, and springs, F, the frames, B and A, being arrangea in relation to 
each other to provide a clrcumferential rabbet, f, to the mattress, and to enable 
the lower part of the mattress to be suspended from the upper; ail substantially 
as and for the purpose hereln set forth." 

The examiner decided that there was "nothing patentable in the 
claims in this case, in view of the following références: Elston, 
246,378, Aug. 30, 1881, and Haie, 271,062, Jan. 23, 1883." The pat- 
ent to Elston is for an improvement in railroad car seats. It shows 
a lower frame, supporting slats, on which the springs rest, and which 
drops below the level of the stationary frame of the car seat, whereby 
the patentée is "enabled to use springs of eight inches, more or less, 
in height, in addition to the ordinary three and a half inch springs." 
The drawings show clearly what Elston calls his "drop frame," and 
they show that this frame is shorter and narrower, and that it resta 
below the upper frame, which is supported ail around (at the ends as 
well as the sides) upon the side and end rails of the stationary car- 
seat frame. A ciroumferential rabbet is thus formed, or, in the 
language of the patent in suit, "a circumferential shoulder is formed 
above for resting upon the rails" of the stationary car-seat frame; 
and the "drop-down frame" is held between and below the said rails. 
From the décision rejecting the patent, Fulton appealed to the board 
of examiners in chief. Afler citing the two références, the board 
held: 

"Nelther shows a mattress, but spring seats for railroad chairs. Thèse seats 
show the rebate and spring, but applicant makes no claim to thèse per se, but 
81 F.— 61 
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toi a mattress for bedsteads. To permit of the use of such a mattress,' a bedstead 
with novel featûres had to be devised, set'forth in the second claim. They belong 
together as inventions, and support each ôther as to patentability. The bedstead 
would hâve no particular advantage with Its two frames, A and B, and hangers, 
0, and bars, E, separate from the mattress, and the mattress would hâve no ad- 
vantage from its rebate without the bedstead. Yet both could be used inde- 
pendently. The invention is not anticipated, and the décision ls reversed." 

— And patent issued accordingly. 

This is a most extraordinary décision. It was not necessary to 
devise "a bedstead with. novel featûres" to permit the use of such. a 
mattress; nor did Fulton assert in his spécification that he had de- 
vised any bedstead; nor did he claim any bedstead, in combination 
or otherwise, in his second claim; nor did he ever refer to any bed- 
stead in such claim. Moreover, the "two frames, A and B, and hang- 
ers, 0, and bars, E," which the examiners in chief say belong to the 
bedstead, are really parts of the mattress, and so described in the 
patent: In view of the fact that the examinera in chief seem not 
to hâve had the remotest conception of what the spécification showed, 
or of what Fulton claimed, the presumption in this case of patent- 
ability arising from the allowance of the application by the patent 
office is of no practical value. 

Complainants seek to eliminate the Elston patent from the case 
by the suggestion that the workmen who make mattresses for beds 
do not make seats for railroad cars. That circumstance, however, 
is immaterial when an old contrivance is applied in an old way to an 
analogous subject, without any novelty in the mode of applying such 
old contrivance to the new purpose. Pennsylvania R. Co. v. Loco- 
motive E. S. T. Co., 110 U. S. 497, 498, 4 Sup. Ot. 220; Aron v. Rail- 
way Co., 132 U. S. 89, 10 Sup. Ct 24; Briggs v. Ice Co., 8 C. C. A. 
483, 60 Fed. 87. 

Complainants, in rebuttal, also undertook to prove that Fulton's 
invention was complète before the date of Elston's patent, which, 
it will be remembered, was August 30, 1881. Of course, the burden 
of proof on this branch of the case rested upon the complainants. 
Clark Thread Co. v. Willimantic Linen Oo., 140 IL S. 492, 11 Sup. 
Ct. 846. The witnesses called were George Smith and Louis Weber, 
who were examined on November 30, 1896. Smith testifies that he 
went into the employ of Charles P. Bogers, for whoni Fulton was 
superintendent, on May 6, 1881; that "about five weeks afterwards" 
Fulton, in his présence, told Fred Weber he would like to get a 
frame out that would hâve a rabbet on it; that a frame was produced 
in a little over a week which was not exactly what Fulton wanted ; 
that it was taken apart, and another one made, which contained the 
rabbeted edge around the mattress. He fixes the date when this 
mattress was completed as "somewhere about the middle of August, 
1881" (which would antedate Elston by barely two weeks); that he 
did not know what became of this mattress, but that they did not 
make any others like it until November, 1882. This évidence as to 
dates is given wholly from his unaided memory, with. no référence 
to any records, or to any collatéral circumstance except his going 
into Bogers' employment; and he was not quite 18 years old when 
the events took place, which he thus undertakes, 15 years afterwards, 
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to locate within 2 weeks. The other witness, Louis Weber, who is 
a brother of the Fred Weber referred to by Smith, testified that 
when "he came into the factory at ni ne o'cïock on the morning of 
August 20, 1881, he saw his brother (now deceased) and Pulton look- 
ing at the spring bed" which had the rabbeted edge of the patent 
He never saw it again, nor any like it, until they began to manufac- 
ture them for sale, which he thinks was in 1884, — two years later 
than the date given by Smith. The witness Weber seems to hâve 
been ill on several occasions, so that he had to leave the factory for 
brief periods, but is unable to flx the dates of any such departures or 
returns, other than the one referred to, nor was he able to say wheth- 
er he was flrst employed by Rogers on the flrst or on the second 
Tuesday in November, 1879. Without any book, record, or docu- 
ment of any kind, however, he asserts that he saw the mattress on 
August 20, 1881, and says he fixes the date because it was the year of 
Président Garfield's assassination, and he "came back on that day 
after being sick." "I attended a tea-party," says the witness, "on 
the 19th of August, and came home on the 6 o'cïock train that even- 
ing. That is how I remember it." Such évidence as this is not cal- 
culated to inspire confidence in the accuracy of the witnesses' recol- 
lection as to the dates of transactions 15 years old. The inventor, 
Fulton, died bef ore the rebuttal testimony was taken ; but it is most 
suggestive that when he was examined in complainants' behalf on 
the prima facie case his attention was called to the Elston patent, 
and he was asked if it anticipated his patent, to which he replied 
with an elaborate statement of structural différences, but with no 
suggestion of the pertinent fact that he had perfected his own inven- 
tion on August 20, 1881, — prior to the granting of the Elston patent. 
We should be inclined to hold that complainants hâve not sustained 
the burden of proving that Fulton's mattress antedated the Elston 
patent, but really it is not necessary to include the latter patent with- 
in the prior art. The patent to T. K. Jones for a spring-bed bottom, 
April 3, 1877, shows a mattress in which the upper frame projects at 
the head and foot beyond the lower frame, the object being to ac- 
commodate the rows of springs placed on the end slats of the lower 
frame. But, whatever the object was, the Jones mattress was capa- 
ble of use in the same way as Fulton's; only, instead of being sus- 
pended on ail four aides, it would be suspended at the head and foot 
only, the lower frame being bolted through uprights to the upper 
frame, so that the cross slats of the lower frame would sufficiently 
support the springs without the aid of any slats in the bedstead. 
There was no necessity for thus suspending a mattress so long as the 
old wooden bedsteads with deep side boards were in use; but, as soon 
as the introduction of iron and brass bedsteads made it necessary to 
sink the lower frame of the mattress below the plane of the bedstead, 
it certainly needed no more than the mère ordinary skill of the mé- 
chante, with the Jones mattress before him, to support it by hanging 
it from the ends, or from the sides of the bedstead, or from ail four 
sides at once. That there hâve been extensive sales of thèse sus- 
pended mattresses is not particularly suggestive. As the sale of 
brass bedsteads increases, the sale of mattresses adapted for use 
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with them will naturally increase too. The deeree of the circuit 
court is reversed, with costs, and cause remitted, with instructions to 
dismiss the bill. 



THE MARION S. HARRISS. 

WINSMORB T. THE MARION S. HARRISS. 

MAIR et al. v. SAME. 

FLIOK v. SAME. 

HARRISS et al. v. SAMH, 

(District Court, E. D. Pennsylvania. June 11, 1897.) 

L Maritime Libns — Supplies — Pokbign Port. 

Necessary supplies furnished to a vessel wMch has not obtained registry In 
any port, at a port other than that which is the résidence of her owner, are 
supplies furnished at a foreign port, for which a lien lies against the vessel 
in admiralty, when furnished upon the crédit of the vessel, and not upon the 
crédit of the owner. 
2. Samb. 

Where, in order for temporary purposes to obtain registry for a vessel in a 
port at which advances had been made to her, her true owner conveys a 
nominal intërest in her to a member of the firm which made the advances, 
and where such advances were made upon the crédit of the vessel at a port 
. other than the port of résidence of her true owner, a lien lies against the ves- 
sel for such advances. They are not to be regarded as advances made at the 
home port. 

On December 13, 1895, libels for wages were flled against the 
Marion S. Harriss, under which she was ordered to be sold. The other 
libels above mentioned were subsequently flled. Upon me sale and 
the payment of the proceeds in the registry of the court for distribu- 
tion, the whole matter was referred to Henry Flanders, Esq., as com- 
missioner. Prom his report the f ollowing f acts appear : 

The Marion S. Harriss was originally a Norwegian vessel. She was aban- 
doned at sea and towed into Wilmington, N. 0., where she was sold at auction 
on January 15, 1894, to S. W. Skinner, a shipwright of that port. After the 
sale her shipping documents were returned to Norway. Skinner sold her 
In October, 1894, to Philip P. Gardner of Philadelphia, Pa. At that time the 
vessel was being repaired at Skinner's yard. On January 16, 1895, a spécial 
act of congress was passed, authorizing the registry of the vessel as a vessel 
of the United States. She was so registered by Skinner on March 11, 1895. 
On March 12, 1895, he executed a bill of sale of her to Gardner. Gardner 
gave back to Skinner a mortgage upon the vessel to secure three notes aggre- 
gating $2,750, part of the purchase money. On March 13, 1895, Gardner 
executed a bill of sale of one thirty-second of the vessel to W. N. Harriss of 
Wilmington, N. O. This bill of sale was made in order to obtain registry for 
the vessel temporarily in Harriss' naine at Wilmington, N. C. The vessel was 
accordingly so registered. No intërest in the vessel actually passed to Harriss. 
On June 29, 1895, he executed a bill of sale of his nominal intërest back to 
Gardner. 

Thomas Winsmore, a merchant of Philadelphia, furnished certain supplies to 
the vessel. The greater part ùf thèse supplies were delivered at Wilmington be- 
fore the vessel had obtained any registry, on the order of Gardner. The re- 
mainder were furnished at Philadelphia after she had obtained a registry at 
Wilmington. The supplies furnished at Wilmington were furnished upon an 
express agreement that they should be a lien against the vessel. Winsmore's 
libel was for thèse two items of supplies and for Insurance effected by Wins- 
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more upon his interest in the vessel. The claim for the supplies fumished at 
Wilmington was allowed by the commissioner upon the authority of The Kalo- 
rama, 10 Wall. 204. The claim for the supplies fumished àt Philadelphia was 
allowed on the ground that they were fumished at other than the home port of 
the vessel. The claim for insurance was disallowed. 

John Mair & Son of Philadelphia fumished sails to the vessel for the most 
part at Wilmington after the passage of tue act of congress above mentioned, 
but before registry had been actually obtained by the vessel. The remainder 
were fumished at Philadelphia after registry at Wilmington. Ail were fur- 
nished upon the crédit of the vessel. The libel was filed to recover thèse two 
items and also for insurance. The first two items of claim were allowed, and 
the claim for insurance rejected by the commissioner as in Winsmore's case. 

George Flick of Philadelphia fumished certain métal work for the vessel in 
Noveinber, 1894, while she was at Wilmington, upon Gardner's order. His 
libel was for thèse supplies and was allowed. 

George Harriss, Son & Co., of Wilmington, N. C, a flrm of whieh W. N. 
Harriss was a member, made certain advances at Wilmington upon the crédit 
of the vessel after W. N. Harris had reconveyed his interest in the vessel to 
Gardner, but before any change had been made in the registry of the vessel. 
Their libel was for thèse advances and for insurance. The commissioner re- 
jected their entire claim. He held that they had no lien upon the vessel be- 
cause when the advances were made she was at her home port and It was not 
shown that under the local law of North Carolina they had any lien for such 
advances. 

Exceptions were filed by Skinner as mortgagee to the allowance of the claims 
of Winsmore, Malr and Mick; by Harriss for the disallowance of their claim; 
and by Winsmore and Malr for the disallowance of their claim for insurance. 
The latter exceptions are not considered in the opinion of the court and appear 
not tp hâve been pressed at the argument. 

Curtis Tilton, for Winsmore, Mair, and Flick. 
Alfred Driver, for Harriss. 
Thomas Evans, for mortgagee. 

BUTLER, District Judge (after stating the facts as aboyé). The 
exceptions of Mr. Skinner, the mortgagee, must be disraissed, for the 
reasons stated by the learned commissioner. 

The exceptions of George Harriss, Son & Co. must be snstained. 
In view of the proofs I cannot distinguish the claim of the exceptors 
from those allowed. W. N. Harriss never had any interest in the 
vessel. His assertion that he had, and his acts in pursuance of it, 
would estop him, and doubtless his flrm, from asserting the contrary, 
— against others who were thus misled. The parties hère were not 
misled. Again, he reconveyed his paper title to the owner, Gardner, 
before the supplies in question were fumished. The failure to record 
this conveyance seems unimportant. 

The only question is, had Harriss an interest, when the supplies 
were fumished? and of this there is no room for doubt. No ques- 
tion of estoppel is involved. No one contests the right of Harris, Son 
& Co. to a lien except the mortgagee; and he does so only on the gên- 
erai ground that the vessel is not liable to admiralty liens. 

The home port of the vessel was Philadelphia, where Gardner re- 
Bided; but in view of the facts this is unimportant. The Sarah J. 
Weed, 2 Low. 555 [Fed. Cas. No. 12,350]; The Vigilancia, 58 Fed. 700; 
The Agnes Barton, 26 Fed. 542; The Huron, 29 Fed. 183; The Union 
Express, Brown, Adm. 537 [Fed. Cas. No. 14,364]; The Chelmsford, 
34 Fed. 399; The Hiram E. Dixon, 33 Fed. 297. Again, the supplies 
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of each claimant hère were furnished in pursuance of an express 
agreement for a lien on the vessel. 
A decree may be prepared accordingly. 



THE ALBANY. 

McCULLOUGH et al. v. THE ALBANY. 

(Circuit Court of Appeals, Second Circuit. July 21, 1897.) 

î. Admiralty Afpeals— "Weight of Evidence— Collision— Findings Below. 
When the district judge has rejected the positive testimony of witnesses 
who were In the best position to know the facts, and has accepted the tes- 
timony of others whose opportunities of knowledge were not so good, on the 
expressed ground that the rejected testimony does not harmonize with some 
theory as to the movements of the vessels, or with the inhérent probabilities 
of the case, there is no reason why the appellate court may not review 
the testimony unembarrassed by the lindings below. 

S. Same— Collision betwebn Ferryboats— Evidence. 

The ferryboat S. left Chambers street, New York, for Pavonia ferry, Jer- 
sey City; golng up the river a little eastward of the higher ferryboat, H., 
which hid her lights from vessels to the westward. The ferryboat A., 
coming down from Weehawken, and bound for Franklin street, New York, 
was at the same tlme obscured from the S. by the H. The A. turned in un- 
der the stern of H. to make her slip, and then came in view of the S., 
when it was too late for either to avold collision. Hdd, on conflicting évi- 
dence, that the S. maintained her course up the river, and did not also turn 
in under the H.'s stern, as contended by the A., and that she was not, 
therefore, guilty of any contributory fault. 74 Fed. 314, reversed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This is an appeal from a decree of the district court, Southern dis- 
trict of New York, apportioning the damages in an action arising out 
of a collision between the libelants' ferryboat Susquehanna and the 
claimant's ferryboat Albany. The district judge held both vessels 
in fault, but only the libelants appealed. 74 Fed. 314. 

Wilcox, Adams & Green, for appellants. 

Ashbel Green (Herbert E. Kinney, of counsel), for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. About 9:45 p. m. of Pebruary 20, 1895, 
the Susquehanna left the foot of Chambers street, New York, on a 
trip to the Pavonia ferry, Jersey City. She ran out from her slip, 
and, under a port wheel, turned upstream somewhat east of the mid- 
dle of the river. At about the same time the Hamburg, a double- 
decked ferryboat of the Hoboken Ferry Company, left her slip at the 
foot of Barclay street, which is below Chambers street, also ran out, 
and swung up the river, bound for the foot of Newark street, Hobo- 
ken. By the time they had steadied on their respective courses, both 
boats were heading about up the river, — the Hamburg a little more 
towards the Jersey shore. The Susquehanna was to the eastward of 
the Hamburg about a length to a length and a half, her bow lapping 
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on the Hamburg's starboard quarter. The Hamburg was the faster 
boat, and as they proceeded up the river she gradually drew ahead, 
until she left the Susquehanna entirely astern. Meanwhile the Penn- 
sylvania tug Harsimus, with a car float in tow, was proceeding di- 
rectly across the river from pier 29, North Eiver, to Harsimus Cove, 
next to the abattoir in Jersey City, which is some 500 feet south of 
the lower slip of the Pavonia ferry. About 9:30 o'clock the West 
Shore ferryboat Albany left Weehawken, N. J., bound for Franklin 
street, New York. The distance is about 4£ miles, and she hugged 
the Jersey shore pretty well ail the way, to get the beneflt of the 
tide, which, her pilot says, was slack in mid river, but running ebb 
along shore. As she reached a point nearly opposite the Pavonia 
ferry the ferryboat Delaware ran out of the slip, bound for Cham- 
bers street, New York, and the Albany slowed down and headed for 
her own slip at the foot of Franklin street, New York. A line drawn 
across the river at Franklin street would be about halfway between 
the two Erie terminal slips. In other words, by the time she was 
opposite Franklin street an Erie ferryboat would hâve made only 
about half the northing necessary to bring her from Chambers street 
to Pavonia. While the fleet was in this position the colored lights of 
the Albany and the Susquehanna were obscured from the view of each 
other by the high double deck of the Hamburg, and the Albany, on 
a crossing course, was drawing nearer to the other two vessels, which 
were crossing her bows; the Hamburg showing her red light, and 
the Susquehanna presenting her red light, temporarily obscured from 
the Albany by the superstructure of the Hamburg. Proceeding thus, 
the situation so changea that, as the district court finds, "when off 
Franklin street, and probably about one-third of the way across the 
river, * * * [the Hamburg] drew away from between the Sus- 
quehanna and the Albany, so that the red lights of each became sud- 
denly visible to the other a few hundred feet apart. Each ferryboat 
at once ported her helm, and very soon each reversed her engine, but 
they (&me in collision before the progress of either was stopped." 
The détails of navigation subséquent to the time when the Hamburg 
moved out of the line of sight need not be rehearsed, for the dis- 
trict court has found that "the collision did not arise from anything 
that can be called a légal fault after the vessels were aware of each 
other's near présence." The faults for which both vessels were con- 
demned are thus stated in the opinion: 

(1) "The primary fault was in proceeding so near to another high vessel as 
to be concealed from the view of others likely to be approaching, so as to leave 
no sufllcient time for any effective maneuvers after the proximity of the other 
vessels is known." (2) "Each boat, I find, was swinging under the stern of 
the Hamburg In order to go to her slip. * » * There was not the least need 
of navigating or rounding so near to the Hamburg. * * * She [the Susquehanna] 
had no right voluntarily and unnecessarily to hide her side lights beliind the 
Hamburg, and then draw under her stern without giving any such timely notice 
by lights and signais as is required," etc. 

As above expressed, the first of those faults might be held to arise 
whenever a vessel navigating in a crowded harbor, on a fixed course, 
as in the case of a ferryboat, is temporarily "blanketed" by some fast- 
er craft overtaking her. The affinnànce in the circuit court in the 
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cause of The Seacaucus (reported in district court; 34 Fed. 68), which 
was referred to on the argument, was upon the ground of an abrupt 
sheer around the stern of the intervening boat by the Hawley, and 
the failure to keep a proper lookout by the Seacaucus. We are not 
prepared to hold that the mère fact that a f aster vessel has temporarily 
obstructed the view from and towards another vessel is sufficient to 
charge that vessel with fault, when its lookouts hâve been vigilant, 
and it attempts no change of course until after the intervening ves- 
sel has moved so far ahead as to cease to be an obstruction to the view 
of other vessels. So long as neither vessel of the two which hâve 
been temporarily hidden by a third draws or swings or crosses un- 
der her stern without giving opportunity for timely notice to and from 
whatever craft may be found beyond the removed obstruction, it is 
difflcult to see how either of them is guilty of a fault tending to bring 
about collision. There may be cases where one vessel voluntarily 
places herself so close to another one, and unnecessarily continues in 
her place of concealment so long, as to warrant a flnding that her 
navigation is imprudent, but the facts in proof hère do not warrant 
such a flnding. The district court, however, as appears from the cita- 
tion supra, held that each boat was in fault for swinging under the 
stern of the Hamburg so quickly as to prevent the giving or receiv- 
ing of timely notice to and from whatever vessel the Hamburg had 
previously obscured. That the Albany committed this fault is un- 
disputed hère, since she has not appealed; and, even if she had ap- 
pealed, the évidence abundantly shows that she did swing in close 
under the Hamburg's stern, passing within 100 feet of that vessel. 
The only question to be considered is whether the Susquehanna also 
swung to port as the Hamburg cleared her. Objection is taken to 
any considération of this question on the ground that the évidence 
below was conflicting, that the district judge heard and saw the 
witnesses, and that his flnding of fact thereon will not be disturbed. 
This gênerai rule, however, is not without exceptions. The Gyp- 
sum Prince, 14 C. C. A. 573, 67 Fed. 612. When the district court 
has rejected the positive testimony of witnesses who were in the best 
position to know exactly what the truth was as to some disputed fact, 
and has accepted the testimony of others whose opportunity to know 
the truth was manifestly not as good, and does this on the expressed 
ground that the testimony rejected does not harmonize with some 
theory as to the movements of the vessels or with the inhérent proba- 
bilités of the case, there is no reason why the appellate court should 
not review the testimony unembarrassed by the flnding as to such 
fact. The "personal équation" of the witnesses is of no assistance in 
determining what are or are not the probabilities of the case. 

In this oase, as in that of The Gypsum Prince, supra, the testimony 
of those on the Susquehanna, including her pilot and wheelsman, 
is direct and positive that she did not swing to port, but continued 
heading "up the river," as the Hamburg drew ahead, intending to 
continue on that course until above their slip, and then to turn in 
and make it. They testify that they thus continued until they saw 
the Albany, and the subséquent navigation of both vessels need not 
be described, since we concur with the district court in the conclu- 
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sion that there was no "légal fault after the vessels were aware of 
each other's présence." So far as the pilot and wheelsman are 
concernée!, they knew better than any one else whether or not the 
wheel was kept amidships, or revolved to port or starboard. Their 
knowledge is not derived from observation of the changing or un- 
changing of the relative positions of surrounding objects, but is di- 
rect and positive; for, if the wheel moved, they, and they only, moved 
it. If, then, it be found that the Susquehanna did swing to port 
under the Hamburg's stern, there is no excuse for their testimony 
on any theory of careless observation, or imperfect inferences, or 
miscalculation of distance or time. Such a finding as to the Sus- 
quehanna's navigation is a finding that her pilot and wheelsman 
testified falsely when they must hâve known the truth. We hâve 
most earefully examined the testimony of thèse two witnesses. It 
is clear and apparently straightforward, both on direct and cross- 
examination, and présents no inconsistencies. We do not find that 
it conflicts with the proof as to the place of collision, or the course 
of the Hamburg. The pilot's estimate that, when he swung into 
the course outside of the Chambers street slip, he was about a quar- 
ter of the way across the river, was an estimate, merely, and he 
says that later on both vessels were near the middle of the river. 
Nor does he undertake to give his course with absolute accuracy: 
It was not a compass course. He "kept moving his wheel flrst one 
way and then the other, just to keep straight up, — to keep it steady." 
And, although his impression was that he was heading a little more 
towards New York than towards Jersey, it is apparent from his 
whole testimony that this is not a very positive impression. What 
he is sure of , and réitérâtes whenever asked, is that he kept on "head- 
ing about straight up the river." We find nothing in the évidence 
of the pilot or the wheelsman, considered by itself, calculated to dis- 
crédit its gênerai accuracy. In nearly every particular it is cor- 
roborated by the testimony of the disinterested witnesses, most of 
whom corne from the Hamburg. One disinterested witness only 
contradicts the évidence from the Susquehanna in several particu- 
lars, and testifies that she did sheer under the stern of the Hamburg. 
This is the pilot of the Harsimus. His testimony is confused, in- 
volved, and so full of contradictions that it is entitled to but little 
weight. He says the whistle of the Susquehanna was blown when 
the Hamburg was crossing the bow of his float, and about 400 feet 
away ; that it was not blown till after the Susquehanna crossed un- 
der the stern of the Hamburg (so that collision must hâve taken 
place beyond the Hamburg's wake) ; and that the collision took place 
within 200 feet of the bow of his float, which was off pier 29, and 
five blocks further up the river than ail the other witnesses from both 
sides make it. Elsewhere he says that the Hamburg was "on the 
starboard side of the Albany" ; "that the Hamburg was between 
the Albany and the New York shore, — that is, he would be to the 
right of the. Albany." We find in the story of this witness nothing 
to discrédit the testimony of the pilot and wheelsman of the Sus- 
quehanna. The witnesses from the Albany, including her pilot and 
wheelsman, testify that the Susquehanna changea her course to the 
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westward. They admit that they changed their own course to the 
eastward, and headed for their slip at Franklin street, intending to 
proceed there when the Hamburg left the course open to them. 
ïheir knowledge as to their own change of course is positive. What 
they assert, as to the change of course of the Susquehanna is an 
inference from observations. Their story is that they flrst saw the 
Susquehanna's red light about one or two points on their port bow; 
that she was then "above them in the river" (that is, further north 
than they were) ; and that she (the Susquehanna) then turned around 
and came down the river, into collision with them, showing both 
lights. To do this, the Susquehanna, for no suggested or conceiv- 
able reason, must hâve changed her course so as to head for the slip 
of the Pennsylvania ferry on the Jersey shore, — a slip which lies 
further down the river than the one from which she started. This 
story is so wildly improbable that we are inclined to give it no 
weight. The district judge evidently discredited the testimony from 
the Susquehanna mainly because it seemed to him improbable. "It 
is not probable," says the opinion, "that the Susquehanna was head- 
ing nearly straight up the river, or had come up on that heading. 
* * * Moreover, the Susquehanna was so nearly opposite the 
Pavonia ferry that it is the highest degree unlikely that on the flrst 
of the ebb she would not hâve been previously orossing towards her 
slip * * * if the Hamburg did not prevent her. I hâve no 
doubt that her probable course was the true one, and that she was 
in fact delayed somewhat in heading to the westward by the Ham- 
burg, which was in her way." The évidence is most positive — part 
of it from disinterested witnesses and wholly uncontradicted — that 
the Erie ferryboats, in making their Jersey slip on an ebb tide, "gen- 
erally head up the river until they get above the slip," in order to 
give room to turn when above the slip, so as to meet the effect of 
the tide and come into the slip head on. It would seem to be not 
only probable, but most likely, that the Susquehanna would pursue 
the usual course when navigating in such a tide. The pilot of the 
Harsimus testiûed that the tide was still flood, and that when he 
stopped his tug and tow they drifted a little up stream. But ail 
the other witnesses testiûed that it was the beginning of the ebb, — 
slack, perhaps, in mid river, but running ebb along the piers; the 
very situation in which the Erie boats usually navigated as her wit- 
nesses say the Susquehanna did on this occasion. The pleadings 
of both sides aver that it was ebb. The Albany, as before stated, 
had been hugging the Jersey shore on her way down expressly to get 
the advantage of the ebb. Had the Susquehanna turned so as to 
cross the river in the direction of her slip before she had got above 
it, she would hâve had to work her way in, angling against the tide, 
and no witness suggests that such is usual or convenient navigation. 
Moreover, we are not satisfled that the Susquehanna was "nearly 
opposite the Pavonia ferry" when the Albany came in sight. The 
pilot of the Harsimus puts the collision within 200 feet of the bow 
of his float, but, even on his own statement, that point would be 
500 feet or more below the Pavonia ferry. Ail the other witnesses, 
however, without exception, put the place of collision much further 
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down stream about opposite Franklin street or the streeï above it 
Certainly it would be unusual navigation, on an ebb tide, to lay a 
direct course from that point to the Pavonia slip. We agrée with 
the district judge that "her probable course was the true one " but 
believe that her probable course was the one usually followed in 
such a condition of the tide. 

Anôther suggestive fact most strongly corroborâtes the testimony 
of the pilot of the Susquehanna. As the Hamburg and the Susque- 
hanna proceeded up the river, they had the Harsimus crossing their 
course on the starboard hand. It was their duty, therefore, to 
avoid her, and the Harsimus' duty to keep on. They might hâve 
avoided her by slacking up, sheering to starboard, and going astera 
of her. They might, also, with the Harsimus' assent, hâve crossed 
her bows; but, if they wished to adopt the latter course, it was 
most imperatively their duty to signal such intention to the Harsimus 
by a two-blast whistle, and obtain her assent to such maneuver. To 
undertake to cross in front of the Harsimus without giving such 
signal would hâve been reckless négligence. The Hamburg, wishing 
to cross the Harsimus' bows, gave a two-blast signal, which was 
assented to, but the Susquehanna gave no signal whatever to the 
Harsimus. Thig circumstance supports the évidence of the Susque- 
hanna's pilot that he did not wish to attempt to cross the tug's bows, 
as he might thus "get crowded to Jersey," and that he ported his 
wheel a little to go under the tug's stern. We flnd nothing in the 
angle of collision which conflicts with the Susquehanna's story. The 
Albany undoubtedly ported after the Susquehanna came in view, and 
the conséquent swing to starboard would tend to bring the boats 
together on nearly opposite courses. The decree of the district 
court is reversed, with costs, and the cause remitted to the district 
court, with directions to decree for damagea against the Albany 
alone. 
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BRADLEY TRANSP. CO. et al. v. CRBBCH et al. 

{Circuit Court of Appeals, Sixth Circuit. July 6, 1896.) 

No. 378. 

Coiaisiow— Tugs Racing for Tow. 

The tug G., whose master had received a dispatch engaging her to tow a 
schooner into the harbor of Cleveland, Ohio, collided with and sunk the tug 
F., which engaged in a race with her for the tow, the F.'s master being ig- 
norant of the G.'s previous employment. Bêlé, on conflicting évidence (there 
belng two disinterested witaesses in favor of the G.), and considering the ex- 
istence of a motive on the part of the F., which did not exist in the case of 
the G., that the F. willfully attempted to crowd the G. off her course, and 
was, therefore, solely in fault. 

Appeal from the District Court of the United States, for the East- 
ern Division of the Northern District of Ohio. 
Harvey D. Goulder, for appellanta 
John G. White, for appellees. 
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Before TAFT and LUETON, Circuit Judges, and SAGE, District 
Judge. 

LURTON, Circuit Judge. A collision occurred in September, 
1888, between two tugs, off the port of Cleveland, Ohio, in which the 
tug Forrest City, belonging to appellants, was sunk, and became a 
total loss. The colliding tug was the Gregory, and was owhed by 
appellees. The district court, on ail the évidence, dismissed the 
libel of appellants. From this decree the owners of the Forrest 
City hâve appealed. 

Thèse tugs were rivais in business, and the collision occurred in 
a race between them to secure the job of towing the schooner Con- 
stitution, which was approaching the port of Cleveland from what is 
known as the "Pelée Passage," between Pelée island and Point Pelée 
on the Canadian shore. The story, as testified to by the inaster of 
the Forrest City, is substantially this: The Forrest City went out 
from the harbor of Cleveland between 10 and 12 o'clock the night 
before the morning of the collision, and lay during the night at a 
point from 7 to 10 miles to the north and west of the Cleveland 
pier, and about W. N. W. from the pier, and in about the line of 
vessels approaching Cleveland from Point Pelée. When he first saw 
the Constitution, the latter was W. N. W. about 10 miles from the 
Forrest City, and coming towards Cleveland. The Forrest City 
was at once started towards her with the object of securing her as 
a tow. Shortly after she was started, her master says that he ob- 
served the Gregory northward and eastward of his own position, 
and distant about seven or eight miles. He thinks that at that 
moment the Forrest City was a little nearer the approaching schoon- 
er than the Gregory. He says that the Gregory was then heading 
more towards the Forrest City than she was for the schooner, and 
that she continued on that course "until she lapped right under our 
stern." He distinctly and positively testifles that his own course 
was pointing directly for the schooner, and that up to the time that 
the Gregory lapped under the stern of the Forrest City he did not 
alter his course a particle. He proceeds by saying that "the Greg- 
ory came right close under our stern, — within 50 feet, I should 
think, — and lapped alongside of us on our port side." He further 
says, when asked how the Gregory got on his port side, that she 
did so "by running under our stern; our suction, I suppose, drew 
him up." "The Gregory was a little smarter boat than we were, 
and he was catching us a little bit." The tugs being thus abreast, 
they continued to run side by side for a distance of four or five 
miles, both steering directly for the Constitution, the tugs being 
so close as "to rub together." The master of the Fprrest City 
then says that after this side by side position had continued for a 
time he endeavored to separate, as his boat had been newly paint- 
ed, and he did not wish her to be marked up by rubbing, and for 
this purpose gave his engineer a signal to stop, and then to back, 
and that, after he gave thèse signais, like signais were at once given 
on the Gregory, and that so soon as the Gregory gave the back sig- 
nais he gave a signal to stop. "That," says he, "brought us back 
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with the pilot-house doors about abreast of each other. Then I gave 
a signal to go ahead, and he gave a signal to go ahead, and we went 
along. As soon as I started, he started. He put his wheel to star- 
board, and I put my wheel to port. We both went off in that di- 
rection, and got away from one another. He went ahead in this 
direction [indicating], crossed over hère, and rounded to the schoon- 
er. The suction of his vessel drew the bow of my boat underneath 
his stern, and his wheel struck the bluff of my bow. I cannot say 
how he had his wheel at that time." The wheel of the Gregory 
inflicted such injury to the bow of the Forrest City in the maneuver 
described by the master of the latter as that in a short time she was 
discovered to be filling. Three of the crew of the Forrest City sub- 
stantially confirm the story of the collision as detailed by her mas- 
ter, Capt. Dwyer. 

According to the usual course of such controversies, a very dif- 
férent account of the matter is given by those upon the deck of the 
other tug. That account, as detailed by Capt. Moffett of the Greg- 
ory, is substantially this: The owners of the Gregory while that 
tug was at the pier at Cleveland received a telegram from the own- 
ers of the Constitution notifying them that the schôoner had passed 
Détroit bound for Cleveland. The Gregory was at once started, 
and steered straight off from the piers about N. W. by west about 
four miles, when the sails of the schôoner loomed up, whereupon 
the course of the Gregory was altered so as to steer straight for 
her bow. The Gregory's master says he first saw the Forrest City 
about a mile or one mile and a half from Eocky river, and about 
two miles from the shore, and distant ûve or six miles from the 
Gregory. This was after the Gregory's course had been changea so 
as to steer for the Constitution. He says the Forrest City was then 
lying still, and so continued "until we got pretty well up to her. 
Then she started right off between us and the schôoner, cutting 
across my bow and the schooner's bow also. He was heading, it 
looked to me, about half between us and the vessel." Capt. Moffett's 
examination then proceeds as follows: 

"Q. Did you near each other V A. Yes, sir. He was running In this direc- 
tion, and I was running this way [indicating], Q. When you got near, were 
there any signais interchangedï A. Bells? Q. Yes, bells or whistles? A. 
Well, I blew a blast of my whistle. When I blew it the whistle rope broke. 
Q. Where was his boat at that time? A. About 400 or 500 feet from me on the 
port bow. Q. Heading how? A. On the port bow. Q. Did you get any an- 
swer? A. No, sir. Q. Did the Forrest City do anything in the way of check- 
ing? A. No, sir; she kept right on going. Q. Then what did you do? A. 
I seen we were going to hit them, and I checked my boat down to let them cross 
my bow. Q. How close to your bows? A. I could almost jump on her. Q. 
Then what oecurred? A. Well, I was steering right along my course. He put 
his wheel starboard, and came up alongside of me. Q. What do you mean by 
alongside? Close alongside? A. Yes, sir; right up; got in our suction, and 
sheered off towards me. I couldn't say how he put his wheel, but anyway 
she came up alongside of me. Q. Show us how she crossed your bows. A. 
[Indicating.] The boats were going like that. Q. And you hâve said that 
while on the course I am marking, when she crossed your bow she crossed how 
close? A. I checked my boat down, and she just got across my bow. If I 
hadn't checked down we would hâve hit him. Q. Then you say he came along- 
sldeî A. Yes, sir. Q. By the Court: Show me that movement. A. [Indi- 
cating.] When he was in this position, I checked my boat down. If I hadn't, 
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we would probably hâve hit him. As soon as he got acrose my bow, I waa 
steering a straight course for the schooner. Whether he got in my suction, 
or whether he put his wheel to starboard, I couldn't say. Anyway he came 
up alongside of us. Q. You ran alongside for how long? A. A mile and a 
half. Q. What oceurred while you were running alongside of each other? 
A. We were running along there for about a mile and a half chaflng each other 
ail up. I said to myself : 'I got a dispatch from Capt. Kerr. If he gets there 
flrst he won't get the toll.' So I stopped. Q. You stopped, captain? A. 
Stopped. Q. What then? A. When I stopped, he stopped, and backed his 
boat up. Q. Then what? A. I started ahead again. Q. Then what did he 
do? A. Well, I got almost by him— got away up hère [indieating]. I was 
going ahead wlth starboard wheel in order to get away, and the boats got about 
in that position [indieating]. Q. They separated in the manner that you hâve 
indicated? A. Yes, sir; this boat rnight hâve been a little bit further ahead. 
Q. Then what oceurred? A. Well, when I got up there in that position Lindi- 
cating], I started ahead, and he started ahead. His boat came In hère [indi- 
eating] so as to hit us on the starboard quarter hère like this. Q. Came to- 
gether in the manner indicated by the third position in which you hâve placed 
the vessels? A. Yes, sir. Q. What was the effect of that? A. Well. it 
knocked my wheel out of my hand when he hit it. My steward was standing 
right abreast of the pilot-house door, and I told him to corne and help me put 
the wheel over. Q. Well, what oceurred? A. I put my wheel hard a-star- 
board and I heid it there. Q. What was the effect on the boats? A. Well, 
both boats were rolled up. I was rolled to port and he to starboard. Q. How 
much was you rolled over? A. So the water was way up on top of the decks, 
going over the top of the scuppers înto the firehold. Q. What did you do then ? 
A. This man that was helping me hold it lost his hold, and fell out of the pilot- 
house. When he let go it jerked it from me. and I let go. Q. What was the 
effect? A. When I let go the boat let up. The Forrest City, as soon as I let 
go, he shoved me off like that [indieating] round to the northward, and he 
went toward shore. Q. Turned you round so you had It more to northward 
and he to land? A. Yes, sir. Q. Did the striking leave any marks on your 
boat? A. Yes, sir; it broke oui- fender streak. A. I felt the wheel hit some- 
thing, but I couldn't say what it was. Q. When you parted in the manner you 
hâve described, what oceurred next? A. When we parted? Q. Yes. A. 
Well, I should judge that his wheel was like that [indieating], and that is how 
I got away from him. I stopped my boat when I let go the wheel. As soon 
as I got clear, I rang a bell to go ahead again. Q. By the Court: After he 
struck you on the starboard, did it cross back of you? A. Yes, sir. He got 
off in that position [indieating] from me. Then the vessel was off in hère. I 
put my wheel round to starboard. He didn't turn his clear around. When I 
got back that way [indieating], he was a little ahead. I rang a signal to the 
engineer, and he let her wide open. We had a mile and a half to run to the 
boat. We put a Une on her, and Captain Kerr said to me, 'Come aboard.' I said, 
'Come on, Fell, let' s go aboard the vessel,' and him and I both went aboard the 
vessel." 

The important points of this évidence are confirmée! by three of 
the crew of the Gregory and by two disinterested witnesses on board 
her as guests of her master. The conflict upon matters of import 
between the -witnesses for the contending tugs relates chiefly to the 
course steered by them, respectively, which led to their running side 
by side in this most dangerous and reckless race for the approach- 
ing schooner, and also to the efforts made by each to separate and 
draw out of the contest. The master of each tug testifies that when 
the approaching schooner was sighted the course of his tug was 
laid directly for the schooner, and that course maintained. So the 
master of each testifies that, after this race had continued for a 
time, he endeavored more than once to pull off, and checked and 
backed for that purpose, but was prevented by like movements of 
the other tug, which prevented a séparation, and led to their going 
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forward abreast until the final maneuver, which resulted in the 
bow of the Forrest City being eut by the wheel of the Gregory. 
Which story is this court to crédit? The conflict is irreconcilable. 
Thèse tugs started for the Constitution from points well off to the 
right and left of the course of the schooner proionged. Each claims 
to hâve steered for the schooner, ând to hâve adhered to that course. 
It is clear that if this was true that their Unes would not hâve con- 
vergea until very close to the schooner, yet the fact is, their courses 
crossed several miles before reaching the tow. Who is at fault for 
this? If this fact can be ascertained, it will go far to settle the re- 
sponsibility for the reckless race which ensued. The Gregory had 
no motive leading her to cross the course of the Forrest City. The 
tow was secured by the dispatch from the owners of the schooner 
which the master of the Gregory had in his pocket when he started 
from the pier. The usual rule that the tug first reaching an ap- 
proaching vessel should hâve the tow did not apply to the Gregory, 
for her master had every reason for believing that, being in sight, 
he would get the tow, though the Forrest City first reached her. 
The master of the Forrest City, on the other hand, knowing nothing 
of the telegram to the Gregory, had reason to suppose if he could 
first get to the Constitution he would secure the job of towing her, 
and thus had a motive to engage in such tactics as would crowd the 
Gregory off her course. The Gregory was at the time the faster 
boat, probably due to the fact that when the Forrest City started 
she did not hâve a full head of steam. If, therefore, she could get 
alongside of the Gregory, and within the influence of her suction, 
the slower tug would take the speed of the faster, through the force 
of the suction in the leading tug. It was also désirable to approach 
the Constitution on the starboard or landward side. The position 
from which the Gregory started in relation to the schooner and the 
Forrest City, gave her this advantage. It was, therefore, advan- 
tageous for the Forrest City to get on the lake or northward side of 
the Gregory. Thèse considérations combine to give the Forrest 
City a motive for departing from her course, and crossing the course 
. of the Gregory, which she might do without increasing the distance 
to the schooner. Finding the master of the Forrest City with a 
motive for departing from a direct course to the schooner which the 
master of the Gregory did not hâve, we are justified, on a balanced 
state of évidence, in settling a question of credibility or doubtful 
fact by throwing into the scale the motive which might lead one to 
do that which his antagonist had no known object in doing. Thèse 
circumstances find some support in the fact that two of the wit- 
nesses from the deck of the Gregory were disinterested. The court 
is not inattentive to the fact that ail on board a vessel are liable to 
participate in the feeling and opinions entertained by those com- 
posing her company where the contest is with another and collid- 
ing vessel. Yet the fact remains that thèse two witnesses were 
comparatively disinterested, and therefore more likely to see clearly 
and speak honestly than witnesses who were actors in the drama. 
But another reason exists for coneluding that the B^orrest City was 
the aggressor, and that she departed from her proper course and 
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willfully crossed the bow of the Gregory, în the fact tliat the district 
judge, who saw and heard the witnesses, reached this conclusion. 
That court not only had the advantage of seeing and hearing the 
witnesses, but the advantage arising from diagrams indicating the 
course and position of thèse tugs at différent times which wer-e made 
and used by the witnesses below. Such évidence is of peculiar im- 
portance in understanding the évidence of witnesses to such a trans- 
action as that under considération, and has been omitted from this 
record. Thèse considérations lead us to assent to the conclusion 
that the Forrest City deliberately and willfully departed from her 
course, and, though signaled by the Gregory to keep her course, so 
altered it as to cross the bow of the Gregory in such dangerous prox- 
imity as, but for the checking of the Gregory, would hâve resulted 
in a collision at that moment. Up to this point we must conclude 
that the Forrest City was alone guilty of a fault in navigation. 
That for a time the Gregory willfully held a place abreast or about 
abreast of the Forrest City, and so close that for one or more miles 
the tugs were rubbing against each other, we hâve no doubt. But 
the same considérations which led us to accept the évidence of the 
master of the Gregory upon the first and most important point of 
conflict leads us to believe him when he says he made more than 
one effort to separate, and was hindered by the dropping back and 
simultaneous stopping, backing, and going ahead of the Forrest 
City. We can well see how the master of the Gregory might refuse 
for a time to be crowded off his course, and flnally conclude that, 
as he would get the schooner though the Forrest City should reach 
her first, he would desist from so dangerous and reckless a course of 
conduct, and withdraw from the race. Being the aggressor through- 
out, the Forrest City was rightly adjudged to bear her own loss. 

The final catastrophe was the direct resuit of the effort of the 
Forrest City to crowd the Gregory over and out of her course. 
The latter was listed over so much as to alarm her master, and 
induce him to let his wheel go, so as to head away from the For- 
rest City, and thus separate. Either the steering of the Forrest 
City was such when this was done, or the effect of the Gregory's 
suction was such, that the bow of the Forrest City hit the Greg- 
ory's starboard quarter a blow which broke the fender streak of 
the latter and placed the bluff of her bow in such position as to be 
struck by the Gregory's wheel, inflicting the injury which caused her 
loss. The fault of the Forrest City in departing from her course, 
and in aggressively endeavoring to crowd the Gregory off her course, 
justly merits that she should bear her own loss. The judgment of 
the district court will be affirmed. 
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MONROB et al. v. WILLIAMSON et aL 

(Circuit Court, W. D. Arkansas. August 7, 1897.) 

Removal of Causes— Pboceddkk— Failtjrb op State Coukt to Act ok Pe- 
titiok. 

Where a pétition and bond for removal of a cause to the United States 
circuit court are duly and in apt time flled in the proper clerk's office of a 
state court In vacation, and afterwards on a day of the term of that court, 
and when court was open, and the presiding judge on the bench, and a péti- 
tion is presented to Mm as at chambers for an injunctlon and receiver in the 
same case, whereupon counsel for the défendants, who had flled the pétition 
and bond for removal to the United States circuit court, informed and ad- 
vlsed the judge that the pétition and bond had been flled, and offered to pro- 
duce same, that the court and opposing counsel might inspect them, and in- 
sisted that the court could not proceed further with the cause, and thereupon, 
at the suggestion of opposing counsel, proceeded to state the facts contained in 
the pétition, and to name the surety on the removal bond, which facts were 
accepted by the court and opposing counsel as true, and the fact conceded 
that the pétition showed on its face a cause removable under the statute, and 
the bond sufflclent and in proper form: Held that, upon such facts being 
brought to the attention of the court in the manner stated, the jurisdiction of 
the state court eo instantl ceased, and the jurisdiction of the United States 
circuit court immediately attached, notwithstanding the state court made no 
order, and took no action relating to the removal; and the petitioner had a 
right to procure and file a copy of the record In the United States circuit court, 
upon flling which the United States circuit court could proceed with the 
case as if it had been originally brought in that court 

Hill & Brizzolara, for plaintifs. 
Ira D. Oglesby, for défendants. 

ROGEES, District Judge. Alexander Monroe and S. N. Lee, on 
the 14th of June, 1897, flled a complaint in equity in the circuit 
court of Crawford county, Ark., against John D. Williamson and 
William B. Strang, Jr., and. caused process to issue, returnable to the 
next November term of that court, which process was on the follow- 
ing day duly served on both the défendants. The object of the bill 
was to dissolve and settle a partnership between ail the parties to the 
suit, and incidentally for an injunction and a receiver to take charge 
of a large fund in one of the banks at Ft. Smith, Ark., in the ad- 
joining circuit, and to collect other assets of the flrm, to be disposed 
of under the order of the court. On the 17th of July — three days 
after the bill was filed — plaintiffs flled a pétition with the judge of 
that circuit at Paris, in Logan county, in that circuit, asking the 
appointaient of a receiver and a restraining order. Prior to the 
flling of the bill in the Grawford circuit court, a bill in equity had 
been flled in this court, and an injunction granted, and receiver ap- 
pointed, who had qualified, and taken possession of the moneys in the 
Ft. Smith bank. Plaintiffs' pétition for receiver alleged that this, 
the circuit court of the United States for the Western district of 
Arkansas, was without jurisdiction of the cause, and alleged that 
plaintiffs had given notice that they would, on the 19th of July, appear 
specially in this court, and move to quash the service of process, and 
discharge the receiver; and alleged that it was important that a re- 
ceiver be appointed to take charge of the moneys in the hands of the 
81 F.-62 
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receiver appointed by this court, when lie was discharged, as well 
as other assets which said receiver had not reduced to his posses- 
sion. On the 17th of July, while the pétition for a receiver was being 
heard at Paris, in Logan county, Ark., before the judge of that circuit 
at chambers, the judge received a telegram that on the bill of one of 
the défendants, filed in the state circuit court in the adjoining circuit, 
the judge of that circuit had appointed a receiver, whereupon the 
hearing was adjourned to July 20, 1897, at Van Buren, in Crawford 
county. The Crawford circuit court had been adjourned to that 
day. On July 19th the counsel for the défendants, in the case in the 
Crawford circuit court, filed the pétition and bond of the défendants 
for the removal of that case into this court. No question is made as 
to the f orm or sufficiency of the bond, or the f orm or f acts stated in 
the pétition, except as stated hereafter. On the 20th of July the 
plaintiffs and the défendants appeared by their respective counsel, 
and the pétition for the receiver waa heard. The judge made the 
following order: 

"Corne plaintiffs by their attorneys, Hîll & Brizzolara, and défendants, by 
thelr attorney, Ira D. Oglesby, and the judge hearing a continuance of the 
application for receiver herein doth, after hearing argument of counsel, refuse 
to appoint a receiver, and refuse to continue further this application, and dis- 
misses said application without préjudice to any future application which may 
be made. 

"7/20/1897. J. H. Evans, Judge 15 Judicial Circuit" 

On the 29th of July, 1897, the défendants' counsel caused to be 
filed in this court a transcript of the record of the Crawford circuit 
court, and two days thereafter the plaintiffs filed their motion in this 
court to remand the cause to the Crawford circuit court for the fol- 
lowing reasons: (1) That the pétitions for removals are insufficient, 
and f ail to show removable grounds. (2) That the pétition and bond 
hâve not been presented to the Crawford circuit court, and hâve not 
in any way been acted on by said court. That the pétitions and 
bonds hâve been filed before the clerk of said court in vacation, and 
at the request of counsel for the défendants the clerk of that court 
has made a transcript of the papers in his office in the above-styled 
cause, and sent the same to this court. The said case and pétitions 
and bonds hâve been filed with the clerk, and not acted upon by him 
other than to make out a transcript at request of défendants' counsel, 
and the next term of Crawford circuit court will convene on the third 
Monday in November. (3) That the case is not removable to this 
court, it being a case which was not originally cognizable in this 
court, and cannot be removed hère for that reason. 

In support of the motion plaintiffs filed the affidavits of Joseph 
M. Hill and J. H. Evans, which afudavits are in words and figures 
as follows, respectively, to wit : 

"I, Jos. M. Hill, do upon oath state: I am one of the attorneys for the plairu 
tiffs in this action. I was présent before Judge Evans in Van Buren on the 
20th of July, 1897, when we had an application for receiver pending before him. 
The hearing of said application had been continued from Paris, Ark., where it 
begun on the 17th', to Van Buren, by the judge, lie informing us at Paris that 
he was to go to Van Buren on the 20th for the purpose of closing the June 
term of court there, signing the records, etc. I understood that the business 
of the court at Van Buren was completed, and formai matters only were to be 
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concluded there, and the hearing there wa9 before him as at chambers. Mr. 
Oglesby had previously filed the pétitions with the clerk, the court not being 
in session when they were flled. The argument was upon the application for 
the appointment of a receiver, and I asked a continuance of the application. 
Mr. Oglesby resisted it upon two grounds: First, that Judge Bryant had ap- 
pointed a receiver in a case between thèse parties; and, secondly, that his 
application for removal had, eo instanti, taken jurisdiction from the Crawford 
circuit court. The pétition for removal was not before us and not before the 
judge, Mr. Oglesby having had it sent to him at Fort Smith; but he stated 
the substance of it. I did not understand that Mr. Oglesby asked the judge 
or the court to then remove the case, but argued that the flling of the péti- 
tion and bond of theniselves removed the case. Judge Evans indicated that, 
if he thought the case was removable at that time, that he would then docket 
it, as he was holding a day of that court, and act upon it, but, as he under- 
stood the matter, it would come up before him at the November term of the 
court, and he would then act upon it; and that the only matter before him was 
the application for receiver and my motion to continue the hearing of that; 
and he denied the continuance, and declined to grant the receiver. I under- 
stood that Mr. Oglesby acquiesced in that procédure, and did not claiin or in- 
sist in any way that the court should act upon it; his argument being that the 
filing of the pétition and bond divested the court of further jurisdiction; and 
Judge Evans, not considering that that question would come before him till No- 
vember, took no action in the matter whatever, and the pétition was not there, 
and was not presented to the judge or to the court. This is my understanding, 
exactly, of the way the matter was disposed of before Judge Evans. There was 
no court In session at Van Buren on the 17th or 19th of July, and the case has 
not been docketed upon the court records of the June term, and was not entered 
upon the judge's docket, and merely remains with the clerk as other cases re- 
turnable to November term." 

"I am the presidlng judge of the circuit court for Crawford county, Arkansas, 
and was such judge on the 17th and 20th days of July, 1897. On the flrst-named 
day, to wit, July 17th, 18OT, at the court house in Paris, Logan county, Arkansas, 
at chambers, I heard the application of the plaintiffs in Monroe & Lee v. Wil- 
liamson and Strang, Jr., pending in the Crawford circuit court, for the appoint- 
ment of a receiver in said cause. The hearing was to begin at noon, but imme- 
diately after noon I was advised by Col. Oglesby, attorney for défendants, that he 
was not ready, as he had some papers to prépare. Some time between two and 
three o'clock of that day both Mr. Hill, for plaintiffs, and Mr. Oglesby, for de- 
fendants, appeared before me on said application, Mr. Oglesby insisting on a post- 
ponement of a hearing of the application, and Mr. Hill resisting it. During the 
argument I was advised that bond and pétition for the removal of the cause to 
the fédéral court at Fort Smith had been flled by défendants with the clerk of the 
circuit court at Van Buren, Crawford county, at 3 p. m. on that day. I was 
also advised by Mr. Oglesby that he had just received information that Judge 
Bryant, at Fort Smith, at 3 p. m. on that day, had made an order appointing a 
receiver in the cause pending in the Sébastian circuit court for the Fort Smith 
district between some or ail the same parties, Mr. Oglesby remarking that he 
supposed that ended the matter then before me. Mr. Oglesby also, before this las't 
information, flled with me, as judge, pétition and bond for removal of cause to 
the U. S. court at Fort Smith, Arkansas. Upon the considération of ail the mar- 
ters presented to me, I concluded to grant Judge Oglesby's request for a post- 
ponement of the hearing of the application for a receiver, and announced that I 
would adjourn the hearing to the court house at Van Buren, Arkansas. and ré- 
sume it there on the morning of July 20th, 1897, as I was compelled to be there, 
and hold a day of the Crawford circuit court; and thereupon I did so adjourn 
the hearing until the time and place named above. On July 20th, at 7:30 a. m.. 
I convened the Crawford circuit court, pursuant to the order of adjourntuent of 
said court made on July 2nd, 1897. Just about 8 o'clock, or a little after, whila 
court was in session, and while I was on the beneh as Judge thereof, Mr. Hill and 
Mr. Oglesby appeared. As I was not engaged in the trial of any matter in court 
at the time, I announced that I was ready to proceed with the hearing of the ap- 
plication for receiver in the Monroe, Lee, Strang, Jr., etc., case, Mr. Hill there- 
upon asked a continuance of the hearing until he could make application for a 



980 81 FEDERAL REPORTER. 

writ of prohibition from the suprême court against Judge Bryant. Mr. Oglesby 
objected to the continuanee of the hearing, but asked that the application for re- 
celTer be disposed of then by me. I stated that the papers left with me by them 
on Saturday, and among them the pétition and bond for removal filed by Mr. 
Oglesby wlth me, would be In on the evening's mail, as I had so ordered, having 
left home and forgotten them. One of the points of objection to a continuanee 
made by Judge Oglesby was that a pétition and bond for removal had been filed, 
and the court and judge were without authority to do anything except make an 
order of removal. Mr. Hil] insisted that no proper. pétition for removal had been 
filed, and the powers and duties of the judge and of the state court upon filing 
pétition and bond for removal were discussed by both Mr. Hill and Mr. Oglesby 
as welghing in favor of or against the application of Mr. Hill for a postponement 
of the hearing of the application for a réceiver. No other matter except this ap- 
plication for postponement of the hearing for appointaient of réceiver was before 
me In this cause at Van Buren. I was not asked to make any order in regard 
to the transfer, and did not refuse or décline such request. Mr. Oglesby insisted 
that the filing of bond and pétition eo instant! operated as a removal, and that 
the fédéral court was the tribunal to détermine the right or wrong of the transfer. 
Mr. Hill insisted that- in cases like this the state court and judge were not 
eo lnstanti ousted of jurisdiction, and contended that this pétition did not state 
a cause for transfer. I, during this discussion, asked for the bond and pétition 
filed with the clerk, and was furnished with the bond, but was advised that the 
pétition was In Judge Oglesby's office. Mr. Oglesby stated that he could give its 
substance, which he proceeded to do, which statement was treated by me and 
Mr. Hill as correct. Mr. Oglesby, in stating the contents of the pétition, showed 
that ail the parties were nonresidents of the state of Arkansas, none of them re- 
siding In the Western district of this state, but were résidents elsewhere. I did 
not understand Mr. Oglesby to contend that the U. S. court had jurisdiction of a 
cause on the ground of diverse citizenship stated by him in the pétition, but 
that it did hâve jurisdiction to enforce a lien upon a fund In a case of diverse 
oitlzenship such as was stated in the pétition whose contents had been repeated 
to me, but that no Personal judgment could be obtained. Mr. Hill contended that 
the suit in Crawford circuit court was not to enforce a lien upon any fund, and 
that no cause of removal was shown. AU this discussion occurred on the propo- 
sition of Mr. Oglesby that the filing of pétition and bond for removal eo in- 
stant! operated as a removal of the cause, and in considering whether or not 
I should further postpone the hearing of the application for appointment of a ré- 
ceiver in the cause. I was not asked or desired to make any order of removal. 
What I was asked to do on one slde was to continue the hearing, and on the other 
to refuse to continue. By Mr. Oglesby it was Insisted I had no power to continue 
or to do anything, when the pétition for removal and bond were filed, except to 
order a transfer of the cause; that I had the power to do that, but that it was not 
necessary that I should order the cause transferred, because eo instant! the cause 
was transferred upon flllng pétition and bond. Mr. Hill contended that I had the 
power to pass on the pétition; that the judge could act even when the court was 
prohibited from acting; and, finally, that this was not a case for transfer, for 
the reason that It was not a suit to enforce a lien, nor was it a case where one 
of the parties was a nonresident of the state and défendants, or one of them, a 
résident of the Western district of Arkansas, and that in this case the cause was 
not eo instant! removed by filîng pétition and bond. After this logomachy had 
ceased, I said, in substance: The fédéral tribunal is the proper court to pass 
upon the right of transfer when a transfer is asked in a pétition setting forth a 
cause transférable upon the face thereof; that upon filing bond and a pétition 
making prima facie a case for transfer that the duty of the state court was to 
order the cause transferred, and leave the détermination of the right of transi'; i- 
to the fédéral tribunal, which would remand if improperly sent to it; that in this 
case it was not necessary that I should détermine whether the case was one for 
transfer or not, as that was for the court, and not the judge; that if it was asked, 
and I was satisfied that a prima facie cause for transfer was shown, as the court 
was open, I could order the cause docketed and transferred; that when this case 
came on at the November term of court, if still in court, I would pass on the péti- 
tion to transfer, lf desired; that sltting as judge I was considering the question 
of the postponement of application for réceiver and giving my reasons therefor 
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I refused the application of Mr. Hill to postpone, and denied the application for 
receiver. Mr. Hill prepared, at Mr. Oglesby's suggestion, the order in peneil, 
which I slgned, and gave to the clerk to be put with and attached to the other 
papers in the case when they should corne in on the mail in the afternoon, as I 
had ordered done from my home, since I had forgotten to carry them with me. 
I made no order on the doeket and none on the record in this cause. I was sitting 
at chambers In this case pursuant to the order of adjournment at Paris on the 
17th of July. The reason I did not indorse my order on the pétition for appoint- 
aient of receiver was because I had forgotten to bring the pétition from my home 
at Paris. Thèse proceedings were had before me sitting at chambers in the cir- 
cuit court room at Van Buren, while the Crawford circuit court was regularly 
open for the transaction of any business that mlght corne before it; and I was at 
the tlme présent in the court room as the presiding judge of the court, and the 
clerk and sheriff of the court were présent dischaiging their functîons as officers 
of the Crawford circuit court. I did not deny, or refuse, or décline, or fail to act 
upon the application for removal of the cause. I did not consider the application 
except as I hâve said. I was not asked to pass upon it, and did not décline, fall, 
or refuse to do so as either court or judge." 

And the défendants filed the counter affldavits of Ira D. Oglesby 
and W. P. Sadler, which are in words and figures as follows, respec- 
tively, to wit: 

"This day personally appeared before me, clerk of the circuit court of the 
United States for the Western district of Arkansas, Ira D. Oglesby, who, being 
duly sworn, on oath states: That ne is now, and was from the time plaintiffs 
brought suit In this court, attorney for J. D. Williamson and W. B. Strang, 
Jr.; that on the 17th day of July, 1897, he filed with the clerk of the circuit 
court of Crawford county, In which court this cause was then pending, pétition, 
affidavit, and bond for the removal of this cause to this court. Believing that 
the pétition and affidavit for such removal was defectlve, he filed, on the 19th 
day of July, 1897, addltional and amended pétition, properly verified, together 
with proper bond, for the removal of the said cause to the said IL S. circuit court 
for the Western district of Arkansas, which affidavit and amended pétition and 

bond 1s set out In the transcript filed In this court on pages . Afflant fur- 

ther states that on the 17th day of July, 1897, plaintiffs in this cause made 
application before the judge of the circuit court of Crawford county for the 
appointment of a receiver, which application was by the said judge postponed 
until the 20th day of July, 1897. Afllant f urther states that on the 20th day 
of July, 1897, the circuit court of Crawford county being then in session, the 
Hon. Jeptha Evans, judge thereof, presiding, this afflant, as attorney for the 
défendants, in open court called the attention of the court to the fact that he 
had filed proper pétition, affidavit. and bond for the removal of this cause to 
the U. S. circuit court aforesaid. At this time the said court was open, and 
the said judge on the bench, presiding. At that time, the pétition aforesaid 
not being with the papers, it having been, after being filed, sent by the clerk 
of the court to affiant's office, and by him Inadvertently left at said office, he 
Btated to the court and counsel for plaintiffs that if either wished to see the 
pétition before the cause proceeded further he would send at once and get it, 
to which Jos. M. Hill, attorney for plaintiffs, in open court, and before the 
said judge, stated, in substance, that it would be unnecessary, that afflant 
could state the facts set forth in the pétition. Thereupon affiant stated that 
the pétition was duly sworn to by him as attorney for défendants, and that it 
recited that the principal amount in controversy between plaintiffs and de- 
fendants, exclusive of interest and costs, exceeded the sum of $2,000; that 
both the plaintiffs were at the commencement of the suit, and still were, citi- 
zens and résidents of the state of Kansas,— one residlng in Lawrence, Kansas, 
and the other sometimes at Kansas City, Mo., and sometimes at Lawrence, 
Kansas,— and that both were nonresidents then and at the commencement of 
the suit of the state of Arkansas; and that both of the défendants were at 
the commencement; of the suit, and still were, nonresidents of Arkansas, and 
that the said J. D. WlUiamson was at the commencement of the suit, and still 
was, a citizen and résident of the state of New York, and the défendant W. B. 



982 81 FEDERAL REPORTER. 

Strang, Jr., was at tlie commencement of tbe suit, and s'till was, a citizen of 
New York, but residing in the state of Georgia; that pétition asked for the 
remoVal of the cause to the U. S. circuit court for the Western district of Ar- 
kansas, and tendered proper bond. Thereupon the said Jos. M. Hill, attorney 
for plaintiffs, stated to the court that it would be unnecessary to send for the 
pétition, in which the court acquiesced. The said Hill then stated to the 
court that the pétition presented proper cause for remoTal if it was a cause 
that was removable under the United States statutes, but denied that the cause 
was removable. Thereupon ne asked the court to continue the application for 
a receiver, which was then pending, until some future time, in order to ob- 
tain a writ of prohibition from the suprême court of the state of Arkansas. 
Affiant, as attorney for défendants, stated to the court that ne had presented 
and filed a sufflcient pétition and bond for the removal of the cause to the said 

United States court, which pétition is shown on page of the record 

hereto, being the saine to which the court's and counsel's attention had been 
called, and the one which the counsel for plaintiffs admitted presented good 
ground for removal, if it was a removable cause. But the said counsel, Jos. 
M. Hill, argued before the court that, since both the plaintiffs and the défend- 
ants were nonresidents of the state of Arkansas, and since the plaintiffs could 
not hâve sued the défendants in the U. S. circuit court for the Western district 
of Arkansas, that the pétition did not présent a removable cause, and that the 
court should hear his application for a conti nuance of the motion and pétition 
for a receiver. Amant argued before the said judge, who was then on the 
bench, and court being in open session, that the cause was removable, notwitk- 
standing neither the plaintiffs nor défendants resided in the Western district 
of Arkansas, and that the only action the court could take was to transfer the 
said cause to the said U. S. circuit court, and asked that such transfer be made. 
After much discussion pro and con between amant and said attorney, Jos. M. 
Hill, the said Judge stated substantially as follows: That as the Crawford 
county circuit court was then in session, that he could and would make an 
order removing the cause, if he thought it was a cause removable under the 
statutes, but declined to make such order at that time, notwithstanding affiant 
urged upon hlm that ail the court could do was to either grant the order or 
refuse it. Neither the court nor counsel for plaintiffs made any point upon the 
fact that the pétition for removal had been, after being flled, sent to affiant's 
office, and in response to the question of affiant as to whether or not they de- 
sired postponement of the matter until he could send and get pétition, said that 
lt was unnecessary, that affiant could state the contents of the pétition, which 
would be accepted by the court and counsel for plaintiffs as a correct statement 
of its contents, the same as if pétition was there. The said court having de- 
clined to enter an order transferring the said cause, and the said court having 
adjourned after affiant had presented the pétition and bond aforesaid, and after 
asking for transfer of the said cause, afiiant, as attorney for défendants, pro- 
cured certlfled transcript of the record of said cause, and had the same flled in 
this court on July 29th, 1897, which record is herewith presented, and the 
cause asked to be docketed upon the docket of this court that further proceed- 
ings may be had in accordance with law." 

"Before me, clerk of circuit court of Crawford county, this day came W. P. 
Sadler, who on oath states that he is now. and has been since July 1, 1897, and 
prior thereto, deputy circuit clerk of Crawford county, Ark.; that the régulât- .Tune 
terra of said court began on June 21, 1897, and continued in daily session until 
July 2, 1897, when it adjourned to July 20, 1897; that on the morning of July 
20, 1897, the said court was duly opened by the sheriff of said county, présent 
and presiding Hon. Jeptha Evans, judge thereof ; that affiant was in the court 
room while the said court was in session, and wliile Judge Evans was pre- 
siding, and heard the discussion between Ira D. Oglesby, attorney for défend- 
ants, and J. M. Hill, attorney for plaintiffs; in above cause; that he does not 
remember ail that was said or took place, but remembers that Ira D. Oglesby, 
attorney for the défendants, stated to the court that the défendants had filed 
a proper pétition and bond for the removal of this cause to the U. S. circuit court 
at Fort Smith, Ark., and that the jurisdiction of this court ceased with the 
filing of this pétition, except to make an order transferring the said cause to 
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sald court; and that, If the court refused to make such order, ne would file a 
certifled copy of the transcript in said U. S. court, and hâve the cause pro- 
ceeded with there. Jos. M. Hill, for plaintiffs, contended that the court could 
conslder the question as to whether it was or not a removable cause, but 
whether or not he contended that it was such a cause as could not be re- 
moved I do not remember. Ail of this took place in open court, and while 
Judge Evans, the judge of said court, was presiding. The said judge made 
no order refusing the pétition to remove, and afterwards made the order shown 
in the transcript in this cause, page 18." 

The following facts deâucible from the affidavitB in support of the 
motion are not in dispute: (1) "YVhen the pétition for the appoint- 
ment of a reeeiver was heard at Van Buren on the application of 
tLe plaintiffs, on the 20th of July, 1897, the Crawford circuit court 
was in session. (2) The judge treated the hearing as at chambers. 
(3) That during the discussion of the pétition for receiyer, the judge, 
on a day that he was holding the Crawford circuit court, was advised 
by défendants' counsel of the flling of the pétition and bond for re- 
moval in that court on the previous day, and of the contents thereof, 
and that it was insisted by défendants' counsel that his application 
for removal had eo instanti taken jurisdiction from the Crawford cir- 
cuit court. (4) That the judge, in disposing of the matter, indicated 
that, if he thought the case was removable at that time, he would then 
docket it, as he was holding a day of that court, and act upon it; but, 
as he understood the matter, it would come up before him at the 
November term of the court, and he would then act upon it. The 
above facts appear in the affidavit of plaintiffs' attorney, and are cor- 
roborated by the officiai statement and affidavit of Judge Evans. 

The following facts are deducible from the affidavits opposing the 
motion, and not disputed: (1) That on the 20th of July, 1897, the 
circuit court of Crawford county, being then in session, Judge Evans, 
the judge of that circuit, presiding, Ira D. Oglesby, as attorney for 
the défendants, in open court, called the attention of the judge to the 
fact that he had filed a pétition, affidavit, and bond for the removal 
of this cause to the circuit court of the United States for the Western 
district of Arkansas; that the judge was informed that the pétition 
was not in court, but at his office, and that, if he or opposing coun- 
sel desiredto see the pétition before the cause proceeded further, he 
would send at once and get them; that plaintiffs' counsel stated it 
was not necessary, that défendants' counsel could state what facts 
were set forth in the pétition, which was done, and this was acqui- 
esced in by them. The facts stated by plaintiffs' counsel appear in 
his affidavit, supra. (2) That after the facts stated in the last para- 
graph occurred, the Crawford circuit court adjourned, and défendants' 
counsel then procured and filed a transcript of the case in this court. 

The pétition of removal shows that the matter in dispute exceeds 
$2,000, exclusive of interest and costs; that the plaintiffs were, when 
the suit commenced, citizens of the state of Kansas, said plaintiff 
Monroe residing at Kansas City, Mo, or Lawrence, Kan., and said 
Lee at Lawrence, Kan.; that défendant Williamson was, at the 
commencement of the suit, and still is, a citizen of the state of New 
York, and of no other state, and residing in the city of New York, in 
said state; that W. B. Strang, Jr., was, at the commencement of the 
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suit, and still is, a citizen of New York City, now residing in the state 
of Georgia; and that neither of them are now, or were when the suit 
was brought, résidents of the state of Arkansas; that the petitioner 
desired to remove the suit before the trial thereof into the next circuit 
court of the United States for the Western district of Arkansas ; that 
the pétition recited good and sufflcient bond was offered, properly 
conditioned as the law directs. The prayer of the pétition was that 
surety and bond be accepted ; that the suit be removed into the said 
United States court pursuant to the statutes, and that no further pro- 
ceedings be had in the Crawford circuit court. On the motion to re- 
mand, plaintiffs' counsel submitted and argued two contentions : (1) 
That this court could not acquire jurisdiction of this case until the 
pétition and bond for removal had been presented to the Crawford cir- 
cuit court; that this had not been done, and therefore the case should 
be remanded. (2) That the case was not removable, because, ail par- 
ties to the suit being nonresidents of the state of Arkansas, the de- 
fendants could not hâve been sued originally in this court, and there- 
fore the case could not be removed hère. No other questions were 
argued, and no others will be considered. 

1. Was it necessary, in order to effect a removal from the state 
court to this court, that the défendants should présent the pétition 
and bond to the state court; and, if so, was that done on the 20th of 
July? In Shedd v. Fuller, 36 Fed. 609, Judge Gresham held that 
presenting the pétition and bond for removal to a clerk of the state 
court was insufflcient to effect a removal. In that case it was admit- 
ted that the pétition and bond were not presented to the state court; 
that a party desiring to remove a cause from a state court to a United 
States court must file his pétition and bond in such suit in the state 
court, when it shall be the duty of that court, if the pétition and bond 
be sufflcient to satisfy the statute, to accept both, and proceed no 
further in the case. While it is clear that the right of removal does 
not dépend upon the action or nonaction of the state court, it is 
equally clear that the statè court cannot be deprived of its right to 
décide for itself upon the sufflciency of the pétition and bond. The 
présentation of a proper pétition and bond to the state court for its 
action is a jurisdictional prerequisite, — citing Stone v. South Caro- 
lina, 117 U. S. 430, 6 Sup. Ot. 799. This opinion by Judge Gresham, 
at circuit, was an oral opinion, and I do not think the case cited sup- 
ports the point decided. In Stone v. South Carolina the court say: 

"A state court is not bound to surrender Its jurisdiction of a suit on a pétition 
for removal until a case has been made wtaich, on its face, shows the petitioner 
has a right to the transfer. Yulee v. Vose, 99 U. S. 539; Meyer v. Construction 
Go., 100 U. S. 457." 

Continuing, the court say: 

"It is undoubtedly true, as was said In Steamshlp Co. v. Tugman, 106 V. S. 
118, 1 Sup. Ct. 58, that upon the flling of the pétition and bond, the suit being 
removable under the statute, the jurisdiction of the state court absolutely ceases, 
and that of the circuit court of the United States Immediately attaches; but still, 
as the right of removal ls statutory, before a party can avail himself of it he must 
show upon the record that his is a case which cornes within the provisions of the 
statute. As was said In Insurance Co. v. Pechner, 96 U. S. 183: 'His pétition 
for removal, when filed, becomes a part of the record in the Cause. It should 
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state facts whlch, when taken in connection with such as already appear, entitle 
hlm to the transfer. If he fails in tiiis, he has not, in law, shown to the court that 
it cannot proceed further with the suit. Having once acquired jurisdiction, the 
court may proceed until it has been judicially informed that its power over the 
cause has been suspended.' The mère filing of a pétition for the removal of a 
suit which ls not removable does not work a transfer. To accomplish this, the 
suit must be one that may be removed, and the pétition must show a right in the 
petitioner to demand the removal. This being made to appear on the record, and 
the necessary s.ecurity having been given, the power of the state court in the ca'se 
ends, and that of the circuit court begins." 

In Stone v. South Carolina, the question at bar was not presented 
at ail, for in that case it appears in the opinion of the court that 
"Stone presented to the court a pétition for the removal of the suit," 
etc., and the language of the pétition is quoted in the opinion. How 
it was presented does not appear. The question at issue in that 
case was whether the pétition stated facts showing a right of removal. 

Roberts v. Railway Co., 45 Fed. 433, is a case where the party seek- 
ing the removal flled the pétition and bond therefor with the clerk, 
and a certifled copy immediately made and given the défendant and 
flled. Judge Nelson says in the opinion "that the court never had 
its attention called to the pétition," and condemns the practice on the 
authority of Shedd v. Fuller, supra. Williams v. Association, 47 Fed. 
533, is a case where the pétition and bond were presented to a judge 
when bis court was not in session. He declined to act because the 
bond was defective. and because there was no court on that day. 
The petitioner then filed the pétition and bond in the clerk's office in 
apt time. On that state of facts the court held that it was not suffi- 
cient to présent the pétition and bond, when no court was in session, 
to a judge of the state sitting in his office, and subsequently file the 
paper presented in the clerk's office. This case is made to rest on 
Shedd v. Fuller, Stone v. South Carolina, supra, and Crehore v. Rail- 
way Co., 131 U. S. 240, 9 Sup. Ct. 692. Crehore v. Railway Co. does 
not support the point decided in that case. Ail it décides is "that 
a fatal defect in the allégation of diverse citizenship in a pétition for 
the removal of a cause from a state court for that reason cannot be cor- 
rected in the circuit court of the United States." The court say, in 
the opinion, that: 

"The effect of filing the required pétition and bond in a removable case ls, as 
sald in Railroad Co. v. Mississippi, 102 TJ. S. 185, that the state court is there- 
after without jurisdiction to proceed further in the suit; or, in Railroad Oo. v. 
Koontz, 104 U. S. 5, its rightfui jurisdiction cornes to an end; or, in Steamship 
Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct. 58, upon filing, therefore, of the pétition 
and the bond,— the suit being removable under the statute,— the jurisdiction of the 
state court absolutely ceased, and that of the circuit court of the United States 
immediately attached." 

Thèse are ail the cases cited by plaintiffs' counsel to support his con- 
tention on the first proposition. 

In Railroad Co. v. Koontz, 104 U. S. 14, the court say : 

"The provision of the act of 1875 is, in this respect, substantially the same as 
that of the twelfth section of the judiciary act of 1789, and requires the state 
court, when the pétition and a sufflcient bond are presented, to proceed no further 
with the suit; and the circuit court, when the record is entered there, to deal 
with the cause as if it had been originally commenced in that court. The juris- 
diction is changea when the removal is demanded in proper form, and a case of 
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removal made. Proceedings In the circuit court may begln when the copy is en- 
tered. * * * The state court must stop when the pétition and security are 
presented, and the circuit court go on when the record is entered there, which is, 
in effect, docketing the cause. » * * The right to remove is derived from a law 
of the United States, and whether a case is made for removal ls a fédéral ques- 
tion." 

This case also décides that if, after a case has been made for re- 
moval, the state court refuses to surrender its jurisdiction, the peti- 
tioning party can remain in that court, and litigate, under protest, 
through ail the state courts, and to the suprême court of the United 
States, and at the same time may take a transcript of the record, and 
file it in the United States circuit court, and proceed there at the same 
time as if the state court had not ref used to surrender jurisdiction. 

In Steamship Co. v. Tugman, 106 U. S. 122, 1 Sup. Ct. 60, the court 
say: 

"The pétition was accompanied by a bond which, it is conceded, confonned to 
the statute, and was ample as to security. Upon the filing, therefore, of the péti- 
tion and bond,— the suit being removable under the statute,— the jurisdiction of 
the state court absolutely ceased, and that of the circuit court of the United States 
lmmediately attached. The duty of the state court was to proceed no further in 
the cause. Every order thereafter made in that court was coram non judice, 
unless lts jurisdiction was actually restored. * * * It was at liberty, its right 
of removal being ignored by the state court, to make défense in that tribunal in 
every mode recognized by the laws of the state, without forfeiting or impairing 
in the lightest degree lts right to a trial in the court to which the action had been 
transferred, or without affecting, to any estent, the authority of the latter court 
to proceed." 

~In WillsT. Railway Co., 65 Fed. 532, Sage, district judge, said: 

"The défendant, on the 27th of January, filed lts pétition for removal to this 
court on the ground that the plaintiff ls a citizen of the state of Ohio and the de- 
fendant a citizen .of the state of Maryland. The pétition shows upon its face 
a good cause of removal. The case of Stone v. South Oarolina, 117 U. S. 430, 
C Sup. Ct. 79Ô, is, therefore, not in point The jurisdiction of the state court 
was ousted by the filing of the pétition." 

In Noble v. Association, 48 Fed. 338, Judge Wallace said: 

"The statute requires him to make and file a pétition and bond in the suit in the 
state court. It does not, in terms, require him to make any other présentation 
of them to the court; and, if he moves the considération of the court or of a 
judge upon them, his rights are not enlarged or abridged by the action of the 
court or judge. The statute requires the state court to 'accept' the pétition and 
bond, and 'proceed no further' in the suit. As ls pointed out by Justice Field in 
Wilson v. Telegraph Co., 34 Fed. 561, no order of the state court accepting them 
ls contemplated to transfer jurisdiction of the action. As he says: 'The déniai 
by the state court of a pétition in no respect affects the jurisdiction of the circuit 
court of the United States, if the action is removable, and the bond offeied such 
as the statute requires. The statute makes the removal upon the filing of the 
pétition with the necessary bond.' If a state court déclines to accept a sufficient 
bond, and erroneously décides it to be insufficient, the removal is efïeeted never- 
theless, and its jurisdiction ceases. Removal Cases, 100 U. S. 472." 

He then says the decorous and safe practice is to présent the péti- 
tion and bond to the court, but holds it is not indispensable; saying 
that: 

"When they are brought to the attention of the court in the manner prescribed 
by the statute, by filing them in the suit, the court can proceed no further, if 
they are sufficient. When filed, they become a part of the record in the cause. 
and the court is judicially informed that its power over the cause has been sus- 
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pended. Judge Drummond decided in Osgood v. Railroad Co., 6 Biss. 340, Fed. 
Cas. No. 10,604, that the bond and pétition need not be filed in terni time." 

And Judge Wallace deprecates the departure in some of the cir- 
cuits from the principles hère announced. 

In Brown v. Murray Nelson & Co., 43 Fed. 614, District Judge 
Shiras holds precisely the same opinion. He says: 

"It is not the présentation of the pétition and bond to the court in open session 
that terminâtes the jurisdiction, but the flling the same so that the same becomes 
a part of the record of the particular suit. As a matter of correct practice, not, 
however, affeeting the jurisdiction, it is due to the state court that the party ask- 
ing the removal should in due season présent the pétition for removal to the state 
court and invoke its considération thereof, for it might be that the court might 
proceed in the cause without knowledge of the facts that lts jurisdiction had been 
atracked." 

In Waite v. Insurance Co., 62 Fed. 769, District Judge Key decided, 
where in a case involving $3,000 the défendant filed his pétition and 
bond, and the plaintiff asked and obtained leave to amend, that if 
the pétition and bond were filed first, the court lost its jurisdiction, 
and the allowance of the amendment reducing the amount below |2,- 
000 was coram non judice. 

In Marshall v. Holmes, 141 U. S. 595, 12 Sup. Ct. 63, the pétition 
and bond were presented for removal, and the court made an order 
denying the removal. The court said: 

"If, under the act of congress, the cause was removable, then, upon filing of 
the above pétition and bond, it was in law removed, so as to be docketed in that 
court, notwithstanding the order of the state court refusing to recognize the right 
of removal;" citing Steamship Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct. 58; 
Railway Co. v. McLean, 10S U. S. 212, 2 Sup. Ct. 498; Stone v. South Carolina, 
117 U. S. 430, 6 Sup. Ct 799; Crehore v. Railway Co., 131 U. S. 240, 9 Sup. Ct. 
692. 

The language used by the court in this case, "upon the filing of the 
above pétition and bond," etc., I regard as very significant, beoause 
in this case the pétition and bond had been presented and acted on 
by the state court, and, if the présentation had been necessary to de- 
prive the state court of jurisdiction, it is scarcely probable the lan- 
guage would hâve been limited or narrowed to the mère filing, and 
the "présentation" omitted. Moreover, it is the very language used 
in other cases in that court already cited. 

In Eailway Co. v. Brow, 164 U. S. 279, 17 Sup. Ct. 128, which was 
a case where the pétition and bond had been presented to the court 
also, the court said: 

"The statute imposes the duty on the state court, on the filing of the pétition 
and bond, 'to accept such pétition and bond, and proceed no further in such suit.' 
and, if the cause be removable, an order of the state court denying the application 
is ineffectuai, for the petitioner may, notwithstanding, Aie a copy of the record 
in the circuit court, and that court must proceed in the cause." 

In view of thèse authorities, I cannot assent to the contention of 
plaintiffs that any other or différent présentation of the pétition and 
bond to the state court was necessary than was made in this case. 
To hold otherwise would be to sacrifice the substance for mère form. 
It would be a véritable case of stickinsr in the bark. Courts ought to 
get at the real merit and truth of things, and, in order to do so, dis- 
regard mère cérémonies and forms, and look through and beyond 
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mère appearances to the true facts. It is not necessary in this case 
for me to go as far as some of the judges hâve gone at circuit, and 
hold that the filing in vacation with the clerk constitutes judicial 
knowledge or présentation, and is ail that is required. It will be 
time enough to détermine that question when it is presented. But 
in this case it is true that on a day when the Crawford circuit court 
was in session the judge of that circuit on the bench, and when cer- 
tain steps were being taken before him in this case, as at chambers, 
if you please, but when the court was in session nëvertheless, his 
attention was speciflcally called to the fact that he could not right- 
fully proceed in the case, because défendants had filed in that suit 
on the previous day a pétition and bond for its removal to this court. 
He was informed who the surety in the bond was, and what the péti- 
tion contained, and the offer made to get the pétition and bond for his 
inspection. True, the pétition and bond were not in the clerk's office 
at the time, they having been sent to défendants' counsel, and inad- 
vertently left at his office; but by consent défendants' counsel stated 
the facts contained in the pétition, and no point was made on its ab- 
sence. This, I think, constituted a waiver of its présence or inspec- 
tion, and the judge and the court, it being in session, must be held to 
hâve known what its contents were. It speciflcally prayed for a re- 
moval to this court, and, had it been présent and been inspected by 
the judge at that time (and under the circumstances its équivalent 
was done), could it be said that it was not presented, and the action 
of the court invoked upon it? I think not. Manifestly, the learn- 
ed circuit judge did not base his nonaction upon the fact that the péti- 
tion and bond were not formally presented, but rather upon the belief 
that he was not required to act upon it until the return term, in No- 
vember following. In this he was in error. It was clearly his duty, 
the court then being in session, to obey the statute, and, the case 
being a removable one, to accept said pétition and bond, and proceed 
no further in said suit. His failure to do so can in no wise deprive 
this court of its jurisdiction, or préjudice the rights of the défendants 
under the removal acts of congress. 

2. Does the pétition make a case, on its face, removable under 
the acts of congress? In this circuit that is not an open question, and 
I am not aware that the suprême court of the United States has ever 
been called upon to détermine it. In this case ail the parties to this 
suit are citizens and résidents of other states than Arkansas, and 
were at the commencement of this suit, and ail the plaintiffs are cit- 
izens of différent states from each of the défendants. In Bank v. 
Smith, 36 U. S. App. 532, 19 C. 0. A. 42, and 72 Ped. 569, Oaldwell, J., 
the other circuit judges concurring, said: 

"The removal of the case from the state to the fédéral court is attempted to 
be supported upon two grounds. The flrst contention is that the removal can be 
sustained upon the ground that the parties to the action are citizens of différent 
states. But that Is a ground of removal only where the défendant Is a nonresi- 
dent of the state In which the suit is brought,"— citing Thurber v. Miller, 32 U. S. 
àpp. 209, 14 C. C. A. 432, and 67 Fed. 371. 

In that case plaintiff, Smith, was a citizen of Connecticut, and the 
bank a corporation organized under the laws of the United States, 
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and located at Wichita, Kan., and the removal was denied on the 
ground that only a nonresident défendant of Kansas could do that. 
Oounsel for plaintiff cited to the contrary Yuba Oo. v. Pioneer Gold 
Min. Co., 32 Fed. 183, decided at circuit by Judge Sawyer, Justice 
Field and Judge Sabin concurring. Justices Field and Sawyer, at cir- 
cuit, in Wilson v. Telegraph Co., 34 Fed. 561, expressly overruled that 
case on the very point, expressing gratification at so early an oppor- 
tunity to correct their error, of which they had been convinced for 
some time. It was doubtless the Yuba Co. Case which misled Judge 
Hallett in Mining Co. v. Markell, 33 Fed. 387, and perhaps other 
judges. Motion to remand denied. 



STALKER v. PULLMAN' S PALACE-CAR CO. 

(Circuit Court, S. D. California. May 1, 1895.) 

Removal of Causes — STokresident Défendant — Jurisdiction. 

A suit commenced in a state court, by a British subject, against a non- 
resident corporation, to recover $20,000 damages for Personal injuries, is re- 
movable to the circuit court on the application of the défendant. 

Action by James H. Stalker against the Pullman's Palace-Car 
Company to recover for personal injuries. The cause was removed 
from the state court on pétition of défendant. Heard on motion to 
remand, 

McLachlan & Cohrs, for plaintiff. 
Hunsaker & Wright, for défendant 

ROSS, Circuit Judge. The plaintiff, a British subject, commenced 
this suit in one of the superior courts of the state, against a corpora- 
tion organized and existing under the laws of the state of Hlinois, 
to recover damages in the sum of $20,000 for personal injuries. The 
défendant filed in the superior court a pétition and bond for the re- 
moval of the cause to this court. The bond was approved, and an 
order of transfer entered, and hère the défendant appeared specially 
for the purpose, and moved the court to set aside the service of pro- 
cess made in the state court, upon the coming on of which for argu- 
ment, the plaintiff moved the court to remand the case to the state 
court, upon the ground that it was improperly brought hère, and also 
made a motion that, in the event the motion to remand be denied, 
the plaintiff be allowed to amend the return of service of process, 
to which latter motion the défendant objected, for the reason that 
no notice thereof had been given. 

The motion to remand must be denied, under the ruling of the 
suprême court made in the case of Eailroad Co. v. Davidson, 15 Sup. 
Ct. 563, in which that court held that section 2 of the judiciary act 
of 1887, as amended by the act of 1888, refers to the first part of 
section 1 of the same act, by which jurisdiction is conferred on the 
circuit courts, and not to the clause thereof relating to the district 
in which suit may be brought, which restriction, as has been repeat- 
edly held, is but a personal privilège of the défendant, and may be 
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waived by him. The necessary resuit of this ruling is that this court 
would hâve had original jurisdiction of the présent suit by virtue 
of the first section of the act of 1887, as corrected by that of 1888, 
subjeot to the exercise of the personal privilège conferred upon the 
défendant by the restrictive clause referred to. 

A ruling upon the motion of the défendant to set aside the service 
of process made in the state court should, I think, be withheld until 
the plaintiff has had an opportunity to give notice of his motion to 
amend the return of service of such process. 

Motion to remand denied. 



HEALEY v. HTJMPHREY et al. 

(Circuit Court of Appeals, Ninth Circuit June 28, 1897.) 

No. 333. 

1. JUDGMENT— EjECTMENT— RENTS— JURISDICTION. 

When an action in the circuit court to recover the possession of land situ- 
ated in another district is joined with an action for rents, issues, and profits 
of the land, that part of the judgment rendered for the value of the rents Is 
within the jurisdiction of the court, and is valid. 

2. Courts— Venue in Replevin— Law of Nevada. 

The circuit court for the district of Nevada has jurisdiction In a replevln ac- 
tion though the property sought to be recovered is in another state, under Gen. 
St. Nev. 1885, §§ 3040-3042, which provide that the action may be brought 
wherever the défendant résides, and, if he be nonresident, in any county 
which the plaintiff may designate in his complaint. 

Appeal f rom the Circuit Court of the United States for the District 
of Nevada. 

This was a suit in equity by M. Healey against G. M. Humphrey, 
the Bullion & Exchange Bank, and others, to enjoin the enforcement 
of two judgments. There was a decree dismissing the bill, and com- 
plainant appeals. 

E. V. Spencer, for appellant. 
Trenmor Coffln, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and MORROW, Dis- 
trict Judge. 

GILBERT, Circuit Judge. This is an appeal from a decree of 
the circuit court of the United States for the district of Nevada dis- 
missing the appellant's bill, which he brought to enjoin the appel- 
lees from enforcing two certain judgments which had been rendered 
in that court. The bill alleged that on March 21, 1893, the défend- 
ant the Bullion & Exchange Bank commenced an action against the 
complainant and another to recover possession of certain lands sit- 
uate, not in Nevada, but in California, and that the answer in the 
action admitted that the lands were without the state of Nevada; that 
judgment was thereafter rendered in favor of the plaintiff for the 
recovery of the possession of the land, and for the sum of $962.50, the 
value of the rents, issues, and profits thereof ; that on said March 21, 
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1893, the said Bullion & Exchange Bank, together with James Mar- 
shall, commencée! an action against the complainant and one Otto for 
the recovery of the possession of certain personal property, or, in 
case possession thereof could not be had, then for the value thereof, 
and alleging that the personal property was in the county of Lassea, 
state of Oalifornia, which fact was admitted in the answer; that at 
the time of the commencement of said action the said personal prop- 
erty was in fact so situated in the state of California; that in said 
action judgment was given for the plaintiffs and against the défend- 
ants for the possession of said personal property, and, in case the pos- 
session thereof could not be had, for its value in the sum of f 6,312. 
The bill further alleged that the said circuit court of the United 
States for the state of Nevada had no jurisdiction of the subject- 
matter of either of said actions, for the reason that the property in- 
volved in each case was situate within the state of California; that 
on May 12, 1896, the said Bullion & Exchange Bank, being then the 
owner of both the said judgments, had caused exécutions to issue 
thereon, and had placed the writs in the hands of the défendant 
Humphrey, the marshal of said district of Nevada, and that under 
said writs the marshal had levied upon certain money and property 
belonging to the complainant, and threatened to and intended to 
enforce said judgments unless restrained by injunction. The an- 
swer admitted the facts substantially as above set forth, and upon 
the hearing on bill and answer a decree was entered dismissing the 
complainant's bill. The question presented for our détermination on 
appeal is whether or not the enforcement of the judgments should 
hâve been enjoined for the reason that the property which was the 
subject of the actions was, when the actions were commenced, and 
thereafter remained, without the territorial jurisdiction of the cir- 
cuit court. 

Ooncerning the judgment for rents, issues, and profits of the land 
in the ejectment suit, we find no diffleulty in concluding that, while 
the action of ejectment is local, and the circuit court for the district 
of Nevada was powerless to enter a judgment that could affect the 
possession of land in another district, yet the action with which it 
was joined — the action for rents, issues, and profits of the land — is 
transitory, and could be brought in the district of Nevada as well as 
elsewhere, and that that portion of the judgment is valid and enf orcea- 
ble by exécution. 

The second action is an action in replevin. This, at the common 
law, was a local action. It is made local likewise by most of the 
statutes of the states, by the provisions of which the venue in re- 
plevin is required to be laid in the county where the property is sit- 
uate at the time of the commencement of the action. In the case 
before us it appears that no question was raised of the jurisdiction, 
and that the parties, so far as they could do so, waived ail objections 
to the power of the court to hear and détermine the matter in issue. 
There is authority for holding that, if the défendant in replevin 
neglect to plead to the jurisdiction the fact that a local action has 
been laid in the wrong venue, or if he go to trial upon the mérita 
without raising the objection, he loses the benefît thereof. 1 Ohit. 
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PL 427; Craft t. Boite, 1 Saund. 247; Keller t. Miller, 17 Ind. 206; 
Mining Oo. t. Bisaner, 87 Ga. 193, 13 S. E. 461. But it is not nec- 
essary to rest the décision of this question upon so narrow a ground. 
Whether we measure the jurisdiction of the circuit court of the 
United States for the district of Nevada by the statutory provisions of 
that state or by the common-law rule, there is nothing in the bill be- 
fore us to show that the circuit court had not jurisdiction of the action 
of replevin winch is therein referred to. By the statute of Nevada 
(sections 3040-3042, Gen. St. 1885) the action of replevin, which is 
there denominated "claim and delivery," is made transitory, and it is 
provided that it may be brought wherever the défendant résides, or, 
if he be a nonresident, in any county which the plaintiiï may des- 
ignate in his complaint. By the common law the action of replevin 
was local, it is true, but the venue was laid, not in the county where 
the property was situated at the time of the commencement of the 
action, but in the county in which it was when taken by the défend- 
ant. 1 Chit. PI. 385. In Gould, PL c. 3, § 2, it is said : 

"In declartag In replevin it is necessary to describe and to describe truly the 
locus in quo,— i. e. the close, house, or common in which the cattle or goods In 
question were taken by the défendant,— and as the necessity of alleging the true 
place of caption involves the necessity of laying the true town, parish, or village, 
and of coursé the true county, the venue and county, as well as the close, etc., 
are consequently fnaterial, and the action of necessity local." 

The bill does not inform us in what jurisdiction the property in- 
volved in the action of replevin was situated when taken by the de- 
fendant. For aught that appears to the contrary, it was then in 
the state of Nevada, and was thereafter taken by him into California. 
The presumption is that the court had jurisdiction, and that the 
judgment was valid. Evers v. Watson, 156 U. S. 527, 15 Sup. Ct. 430. 

It is urged that the circuit court of the district of Nevada is power- 
less to enforce the judgment in the replevin action, because the Per- 
sonal property which is the subject of that action is not within the 
reach of the process of the court, and that the alternative judgment 
for the money cannot be enforced until after the failure of due pro- 
cess to recover the personal property. This argument in volves a 
misconception of the force and effect of the judgment in replevin. It 
is a judgment which demands the return of personal property, or, 
ia case the possession cannot be had, the payment of its value in a 
fixed sum. . Whatever may be the right of the plaintiff generally 
in such a judgment to take the personal property in préférence to its 
flxed value in cases in which the possession can be had, his option, if 
he hâve one, is certainly lost in a case in which he cannot obtain the 
possession, and there is nothing left him but to enforce the money 
judgment. But in the state of Nevada it has been held that the dé- 
fendant in an action of this kind always has the right, if the property 
has not been delivered, to deliver it himself , and in such case it is not 
at the plaintiff' s option to take the property or its value. If he 
cannot get the property, then he may claim its value, but not other- 
wise. Oarson v. Applegarth, 6 Nev. 189. The right, therefore, of 
the plaintiff in the writ to issue the exécution for the adjudged mon- 
ey value does not dépend upon his flrst pursuing the property upon 
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the writ. The option to deliver the property in satisfaction of the 
writ, and thereby to relieve himself from the burden of paying its 
assessed value, rests with the défendant. If he choose to surrender 
the property, he may do so; and in this case he can |s well surrender 
it if it be situate in Caiifornia as he can if it be in Nevada, since it ia 
under his control. If he fail to surrender it, he cannot coraplain if 
he is required to pay its value. In this case he has failed to exercise 
his option to surrender the property for a period of two years after 
the date of the judgment, and there is no ground in law or in equity 
upon which he may now be relieved from the judgment for its assessed 
value. The decree will be affirmed, with costs to the appellees. 



tJNTTBD STATES GLASS CO. v. WEST VIRGINIA PLINT BOTTLE 00.» 
(Circuit Court, D. West Virginia. Aprll 2, 189T.) 

1. Contract — Altération — What is— Sureties. 

Plaintlff, by wrltten agreement, llcensed défendant company to use certain 
machines In considération of paying royalty, and défendant gave bond, with 
surettes, conditioned for the performance of the contract. Afterwards the 
président of défendant company lnterlined In the contract a provision as to 
the tlme of delivery of the machines, which was accepted and acquiesced in 
by plaintif!. Edâ, that this interlineation was an altération of the contract 
so far as the surettes in the bond were concerned. 

IL Same — Immatbbial— Discharge of Sureties. 

When a bond with sureties is glven for the faithful performance of a con- 
tract, and the parties to the contract afterwards make an altération therein 
wlthout the consent of such sureties, the latter are discharged, whether the 
altération ls a material one or not Mersman v. Werges, 5 Sup. Ct. 65, 112 
TT. S. 139, dlstlnguished. 

8. Same— What is Material. 

A license for the use of certain machines provided that the licensee might 
cal] upon the Ilcensor "for as many additional machines as the licensee deemed 
expédient," but the time of delivery was not fixed. The parties inserted in 
the contract, after It was executed, a provision that "said machines shall be 
■hipped to the licensee withln thirty days after wrltten notice is glven to the 
lessor." Held, that this was a material altération in the contract. 

A. J. Clarke and Henry M. Russell, for plaintiff. 

Vinson & Thompson and Campbell & Holt, for défendant. 

JAOKSON, District Judge. This is an action of debt, founded 
upon a pénal bond executed by the défendant company as principal, 
and five securities, who, by the condition of the bond, become re- 
sponsible for the payment by the défendant company to the plaintiff 
of a certain license fee or royalty for the use of certain machines, 
as it appears from a contract entered into between the parties on 
the 22d day of November, 189-, which is attached and referred to 
in the bond, and made part of it To the déclaration of the plain- 
tiff the défendant company as well as the other défendants file, 
with other pleas, not now necessary to notice, pleas of "non est 
factum," upon which issue is joined, and which is now heard. 

* Reported by BenJ, Trapnell, Esq., of the Charleston bar. 
81F.-68 
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The question raised by the plea and relied on by the défendant 
tb defeat this action is whether an altération of the contract in the 
absence of and without the assent of some of the parties to it, 
renders it void. # It appears that after the bond had been executed 
by the défendant company, with H. E. Mathews, T. H. Cox, J. A. 
Cross, George HcKendree, and Z. T. Vinson as sureties, Cox, who 
was the président of the company, without the knowledge or con- 
sent ofhis co-sureties, altered the agreement between the two com- 
panies which was attached to the bond as a part of it, by interlining 
the following words in pencil writing: "Said machines to be shipped 
to said licensee within thirty days after written notice is given to 
said licensor," and deliverea the same to Mr. Eipley, the président 
of the plaintiff company, -who had the words so interlined typewritten 
on a slip of paper, which was pasted on the margin of the contract, 
and madé to cover the interlineation. After this interlineation the 
défendant company failed to pay the fées for the use of the machine 
according to the provision of the contract, and the plaintiff brought 
this action. 

The question of fact set up in the pleas is not disputed, but the ques- 
tion of law arising upon the pleas is strongly contested. Conceding 
the fact to be true as claimed by the défendants, are they released 
from their liability under the contract? It is insisted that the inter- 
lineation, as well as the copy of it in typewriting, attached to the 
contract, is no part of it, and therefore no altération. The answer 
to this position is that this altération was made by one of the par- 
ties to the contract, and acquiesced in by the président of the plain- 
tiff company, the other party to the contract, and thereby became 
as much a part of the contract as any other provision in it. At least, 
by adopting it, they considered it a material altération. That there 
was an altération I do not think admits of a doubt, but it is insisted 
that the altération must be material to avoid the contract. Is this 
position tenable? Upon this question the authorities are conflict- 
ing, and, in fact, there seems to be two distinct Unes of décision. 
The early rulings of the courts seem to hold that any altération of 
a contract, however immaterial, after its exécution, in the absence 
of either party to it, avoids it. In support of this position there is 
a long line of authorities, commencing as far back as the days of 
Lord Coke. Ever since Pigot's Case, 11 Coke, 27, it has been the set- 
tled doctrine of the common law that any altération in a' deed, 
whether material or immaterial, if made by one party to it without 
the concurrence or authority of the other party, will avoid the deed, 
and sustain a plea of non est factum, — First, because the altération 
must effect the question of identity: and, second, because such an 
unauthorized act of a party having the custody of a deed should be 
construed most strongly against himself, and, if legalized, might 
facilitate injury and irrémédiable fraud. Robertson, J., Johnson 
v. Bank, 2 B. Mon. 311. This ruling seems to hâve been followed 
in many states, and in Virginia it seems to be well-settled law. 
In West Virginia, so far as I can find, the question raised in this 
case has not been passed upon. In Dey v. Martin, 78 Va. 1, it waa 
held that "it is well settled that any change in the contract, made 
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without surety's consent, however immaterîal, and even if for his 
advantage, discharges him." So in Christian v.-Keen, 80 Va. 369, 
it was again held that the surety was discharged by any change of 
the contract, however immaterial, if made without the surety's 
consent. In the case of Miller v. Stewart, 9 Wheat. 681, Judge Story, 
speaking for the court, said: 

"Nothing can be clearer, both upon principle and authorlty, than the doctrine 
that the llability of a surety is not to be extended by implication beyond the terms 
of his contract. To the extent and in the manner and under the cireunistances 
pointed out in his obligation, he is bound, and no further. It is not sufficient that 
he may sustain no injury by a change in the contract, or that it may be even 
for his behefit He bas the right to stand upon the very terms of his contract; 
and, Jf he does not assent to a variation of It, and a variation is made, it is fatal." 

In support of this position I cite Smith v. U. S., 2 Wall. 219; 
Reese v. U. S., 9 Wall. 13, 22; Stephens v. Graharn, 7 Serg. & R. 
505; Walton v. Hastings, 4 Camp. 223; Jacobs v. Hart, 2 Starkie, 45; 
Outhwaite v. Luntley, 4 Camp. 179; Master v. Miller, 4 Term E. 320, 
2 H. Bl. 140; Britton v. Dierker, 46 Mo. 592; Owings v. Arnot, 33 
Mo. 406. To this class of cases others might be added to sustain 
this position. If, therefore, the case resta upon the authorities cited, 
it follows that the securities must be released, and that the contract 
is void .as to them. 

But it is strongly insisted, with some show qf authority, that the 
altération must be material, and that thelatef adjudication of the 
suprême court sustains that, position. In the case of Wood y. Steele, 
6 Wall. 80, Mr. Justice Swayne says: 

"It is now settled In both English and American jurisprudence that a material 
altération, without the consent of the party sought to be charged, extinguishes 
his liability." 

While this case does not décide in express terms that the altéra- 
tion should be material, yet the language used by the learned judge 
would seem to indicate that it should be material to avoid the con- 
tract. But the case in 9 Wall., supra, décides that "any change 
in the contract on which they are sureties, made by the principal par- 
ties to it without their consent, discharges them, and for obvions 
reasons. When the change is made they are not bound by the 
contract in its original f orm, for that has ceased to exist. They are not 
bound by the contract in its altered form, for to that they hâve never 
assented." It is, however, suggested that the case under considéra- 
tion falls within the ruling of the court in the case of Mersman v. 
Werges, 112 U. S. 139, 5 Sup. Ct. 65, and that it holds that the altéra- 
tion must be material, and, being the latest of ail the décisions of 
the suprême court, that it should be considered as establishing the 
law as laid down by that tribunal. I do not so understand that 
case. The only question in that case considered by the court was 
whether the addition of a single name as surety to a note was an 
altération of the contract. The court decided, as the addition of 
the name of the surety did not change its terms, and did not either 
increase or diminish the liability of the maker, that it was not sueh 
an altération as discharges the maker, for the reason assigned. While 
I am inclined to think that the reasoning of the court would strongly 
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indicate that the altération must be a material one, and, if material, 
would avoid the contract, it seems to me, however, that the point 
was not ruled in that case, and that ail that was said in the opinion 
of the court upon that point must be regarded as obiter. 

From what has been said it will be observed that I reach the con- 
clusion that any altération of a contract, whether material or im- 
material, if ma de after its exécution, in the absence or without the 
assent of any of the parties to it, will avoid it, for the reason assigned 
by that eminent jurist, Justice Story, in Miller v. Stewart, 9 Wheat. 
681, where he says that "a party has a right to stand upon the very 
terms of his contract; and, if he does not assent to any variation 
of it, and a variation is made, it is fatal." But, if this conclusion 
is incorrect, still I am of the opinion that the plea must be sustained, 
for the reason that theré was a material altération. It is apparent 
to my mind that this altération increased the liability of the défend- 
ant company (and, as a conséquence, the liability of the sureties was 
extended), inasmuch as it enabled the plaintilï company to ship ad- 
ditional machines more promptly and more freqUently under the 
new provision of the contract than was contemplated under the 
contract as originally executed, and which the plaintiff company 
would, as a purely business inatter, be anxious to do. By the 
ternis of the contract the licensor had the right to call upon the 
licensee "for aa many additional machines" as the licensee deemed 
expédient. Under this provision of the contract no limitation as 
to the number of machines was imposed. The licensor was at the 
mercy of the licensee as to the number that might be demanded. 
It is true that thé contract provided for additional machines when 
they were required by the défendant, but the time of delivery was 
not flxed. It must be assumed that this provision of the contract 
contemplated a reasonable demand for extra machines to be fur- 
nished in a reasonable time, and that reasonable time would always 
be an open question between the parties, and might (as often occurs 
under contracts loosely drawn) give rise to litigation. If the ex- 
écution of an order for machines was long delayed, of course the 
liability of the sureties would be postponed, and by the time the 
license expired might be comparatively small. If this position is 
not correct, the licensee might serve a notice every day in the week 
for extra machines. Would this be reasonable, under the terms of 
the original contract? I think not If unreasonable, would not 
such a demand every 30 days extend the liability of the sureties? 
And, if so, it must avoid the contract as to them. Under the original 
contract, an order made for the machines might be so long delayed in 
its exécution that the f ailure to deliver them promptly necessarily 
postponed the time of payment, whereby they become ïess fréquent. 
If, however, there was a demand made for extra machines every 30 
days under the contract as amended, payments for them would 
be required, and the liabilities of the sureties largely extended. 
This amendment had in view a spécifie purpose, which was to pro- 
vide for what I regard as an important omission in the original 
contract. If it became important to supply that omission, it must 
be held to be material, otherwise no necessity existed for theinser- 



GUCKENHEIMER V. SELLEES. 9D7 

tion of this provision in the contract. The flxing the time of de- 
livery upon 30 days' notice, upon which the original contract was 
silent, which might hâve been given daily for every 30 days during the 
life of the license, would clearly extend and increase the liability 
of the sureties. I am therefore forced to the conclusion that the 
amendaient was material, and that the plea of non est factum must 
be sustained, and judgment entered for the défendants. 



GUCKENHEIMER et al. y. SELLERS et al. PFEIEER et al. T. GILREATH 
et al. SAME y. MOORHEAD et al. PORTER BREWING CO. y. SAME. 

(Circuit Court, D. South Carolina. August 6, 1897.) 

Interstate Commerce— Original Package— Liqoors. 

An original package, wlthin the meaning of the law of Interstate com- 
merce, is the package delivered by the importer to the carrier at the initial 
point of shipment, in the exact condition in which It was shipped. In the 
case of liquors in bottles, if the bottles are shipped singly, each is au orig- 
inal package, but if a number are fastened together, and marked, or are 
packed in a box, barrel, crate, or other réceptacle, such bundle, box, barrel, 
crate, or réceptacle constitutes the original package. 

B. A. Hagood, P. H. Nelson, and Shuman & Dean, for complain- 
ants. 
William A. Barber, Atty. Gen., for respondents. 

SIMONTON, Circuit Judge. Thèse four cases, differing somewhat 
in détail, hâve been heard together. They ail présent the same ques- 
tion, what is an original package? and before any of thèse can be 
decided, this question must be first settled. 

It has been established by décisions which cannot now be questioned 
that liquors imported into a state are subject to the exercise of its 
police power, whether brought in in original packages or otherwise, 
and that when the use of intoxicating liquors as a beverage has been 
forbidden by state law as injurious to the health, welfare, or safèty of 
the state, no sale of such liquor can be made within that state, for 
such purpose, by any one, either résident or importer. It has further 
been established by the décision of the suprême court that the dis- 
pensary law of South Carolina does not déclare the use of intoxicating 
liquors as a beverage injurious to the health, welfare, and safety of the 
state; that, on the contrary, the state itself imports in quantities, and 
sells at a profit, intoxicating liquors for use as a beverage; that the 
prohibition by the state against the importation of such liquors by 
any one except the state itself, or with the consent of the state, is not 
the exercise of the police power, but an interférence with, and a régu- 
lation of, interstate commerce; that, under the constitution of the 
United States, such interférence and régulation are void. But the 
police power begins when interstate commerce ends. The imported 
article, when it cornes into a state and becomes mingled with the other 
property of the state, becomes subject tô ail infra-state commerce régu- 
lations; and in South Carolina the state, in the full and lawful exer- 
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cise of lier police power, has, both in the constitution and in the dis- 
pensary act, made such régulations, which must be obeyed. Inter- 
state commerce protects only that which. is the subject of commerce, 
which is transported over the lines of interstate communication, and 
only so long as it préserves the form, and remains the exact subject, 
of importation. When it is broken, or when it changes its form, when 
it passes from the importer to the buyer, it ceases to be an article of 
interstate commerce, and no longer enjoys its protection. A cask of 
brandy may be imported into a state whose laws recognize that intoxi- 
cating liquors can be advantageously used as a beverage, and in that 
form can be sold by the importer; but he cannot change the form of 
the package, nor open it, nor draw from it, nor sell parts of it. He 
can only deal with it as a whole, if the state laws regulate or control 
or allow the sale, on condition or in a prescribed method, of intoxicat- 
ing liquors as a beverage; and, unless the state laws permit it, no pur- 
chaser of the imported cask can sell or dispose of it to another in any 
way, in whole or in part. The original package only being protected 
under the law of interstate commerce, the question, what is an origi- 
nal package? is of grave importance. In arriving at a conclusion on 
this question, no aid is given from acts of congress, as is afforded in 
ascertaining what is an original package in the matter of cigarettes, 
another article of interstate commerce which frequently clashes with 
police régulations. Congress, in sections, 3381 and 3392 of the Re- 
vised Statutes, has prescribed what shall be an original package of 
cigarettes. No similar provision has been made anywhere with re- 
gard to liquors. For this reason, the cases quoted rélating to ciga- 
rettes cannot aid us. In re Minor, 69 Fed. 235; State of Iowa v. Mc- 
Gregor, 76 Fed. 957; State v. Goetze (W. Va.) 27 S. E. 225. 

An examination of the large number of cases which hâve been quot- 
ed by counsel shows that the question under discussion is largely a 
question of fact, determinable by the circumstances of each case. A 
text writer in the American and English Encyclopœdia of Law (vol- 
ume 17, page 275, note) says: 

''An original package, within the sensé of the interstate commerce régula- 
tions, is the unbroken package imported into a state from another state or a 
foreign country, before, by sale or otherwise, it gets into the mass of the gên- 
erai property ipi the state." 

The form or size of the package the importer détermines for himself. 
State v. Winters (Kan. Sup.) 25 Pac. 235. However small the pack- 
age may be, so long as it is an original package, it is protected. In 
re Beine, 42 Fed. 545. If, however, the package, as put up by the im- 
porter, contain a number of other and smaller packages, each sealed, 
such as béer bottles in a barrel, or wine or whisky in a case, to which 
would the tenu "original package" apply, — the bottles (each), or the 
barrel or box? The decided cases are not uniform in their answer to 
this question.- In Keith v. State, 91 Ala. 2, 8 South. 353, thèse were 
the facts: The liquor was shipped by Lowenthal & Co., wholesale 
and retail liquor dealers, residing in Nashville, Tennessee, in half pint, 
pint, and quart bottles. The bottles were separately wrapped in 
tissue paper, each labeled "original package," with the name of the 
importer and shipper, in an open box, with hay laid between them, 
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each box marked with the number of bottles and their sizes contained 
therein. From the bill of lading in évidence it appeared that the 
box contained 1,075 bottles and 25 jugs of liquor, and that shipped at 
the same time were 20 casks, containing bottles of béer, and 3 casks 
containing bottles of aie. This was done to facilitate shipment. 
Eion sold whisky, as the agent of importer, by the single bottle, 
wrapped and labeled as stated. After an elaborate opinion, the court 
held that the boxes and barrels, not the bottles, were original pack- 
ages. A similar décision was made in South Dakota (State v. Chap- 
man, 47 N. W. 411); and also in Nebraska (Haley v. State, 60 N. W. 
962); and in Iowa (State v. Miller, 53 N. W. 330). Another case in 
Iowa (State v. Coonan, 48 N. W. 921) holds that the bottles, if sealed 
without the state, were the original packages, and not the boxes or 
barrels in which they came. In Com. v. Bishman (Pa.) 21 Atl. 12, 
the court is emphatic. In that case the agent of a dealer in another 
state received on consignment pint and quart bottles of liquor, each 
bottle in a pasteboard box, sealed with a strip of paper pasted across 
the lid, and stamped with the name of the firm. Thèse packages 
came in boxes and barrels to the agent, who unpacked them when 
they arrived, and put the pasteboard packages on the shelves. The 
court says, on the state of facts: "The claim of défendant that he 
was selling only in the original packages was little better than a bur- 
lesque." 

The fédéral cases are few in number. Judge Hall, of the district 
of Mississippi, held, in Ee Harmon, 43 Fed. 372, that when bottles of 
whisky were put in a wooden box, and so imported, the box, and not 
the bottles, was the original package. The circuit court of appeals 
of the Seventh circuit, in U. S. v. One Hundred and Thirty-Two Pack- 
ages of Spirituous Liquors and Wines, 22 C. 0. A. 228, 76 Fed. 364, dis- 
cuss the meaning of the word "package," as used in section 3449, Bev. 
St. U. S. : "The term 'package' means every box, barrel, or other ré- 
ceptacle into which distilled spirits hâve been placed for shipment or 
removal, either in quantity or in separate small packages, as bottles 
or jugs." Although none of thèse authorities are conclusive, they 
greatly assist in reaching a décision. Thèse shipments look for their 
protection to the law of interstate commerce. It is that unit, the 
thing which the carrier receives, transports, and delivers as an article 
of commerce, which is protected. The protection of the law is given 
to that which is imported through those channels, and in this way. 
The importer décides for himself the size and form of the package 
which he seeks to import. He puts it up in the shape in which he 
wishes to import it, gives it the initial steps which put it in transit, 
and so makes it the subject of interstate commerce. "The original 
package was and is the package as it existed at the time of its trans- 
portation from one state to another." State v. Winters (Kan. Sup.) 
25 Pac. 237. "An original package is a bundle put up for transporta- 
tion or commercial handling, and usually consists of a number of 
things bound together, convenient for handling and conveyance." 
State v. Board of Assessors (La.) 15 South. 10. The case of State v. 
Keith, 91 Ala. 2, 8 South, 353, expresses this idea clearly: 
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"Merely labellng each bottle 'original package' does not make It one, If it 
was not really the original package. The term 'to pack,' in its ordinary sig- 
nification, especially when used in référence to carriage, means to place to- 
gether and prépare for transportation,— -as to make up a bundle, or baie, or 
box, or other réceptacle. They do not form as many and separate packages 
as there are articles, though they may be wrapped separately. The case or 
baie in which separate articles are placed together for transportation consti- 
tutes the original package." 

So, In re Beine, 42 Ped. 546, which holds that the importer will be 
protected in bis importation, however small may be the bulk of the 
package, decided that bottles conld be original packages when they 
were sealed and nailed up separately, not packed in any other box, 
but shipped singly and separately. This case, by the way, is at 
variance with the Pennsylvania cases qiioted by the attorney gênerai, 
(Corn. v. Paul, 170 Pa. St. 284, 33 Atl. 82; Corn. v. Schollenberger, 
156 Pa. St. 201, 27 Atl. 30), and its conclusion is preferred to them. 
Retail trade, as well as wholesale trade, is included in the idea of com- 
merce. 

Considering ail thèse cases and the others quoted in argument, it 
appears that the original package is thè package delivered by the 
importer to the carrier at the initial place of shipment, in the exact 
condition in which it was shipped. If in single bottles, shipped 
singly, or if in packages of three or more securely fastened together 
and marked, or if in a box, barrel, crate, or other réceptacle, the 
single bottle, in the one instance, the three or more bottles, in an- 
other instance, the barrel, box, crate, or other réceptacle, respectively 
constitute the original package. If sold or de.livered, it must be sold 
or delivered as shmned and received. ' If the package be broken after 
such delivery, it cornes within the police régulations of the state, and 
any sale or delivery in such case is unlawf al. 

Let an order be prepared in each case in accordance with this opin- 
ion. 



DANIEL v. MILLER et al. 
(Circuit Court, E. D. Pennsylvania. May 12, 1897.) 

1. Patents — ïnfringement — Acquiescence. 

Knowledge of a long-continued acquiescence by a complainant In an in- 
fringement may, in spécial cases, be fatal on a motion for à prelimlnary in- 
junction. 

2. Same— Validtty of— Estofpbi,. 

The assignor of a patent and those in privity with him are estopped to set 
up, as against the assignée, the invalidity of a patent. 
8. Bame— Packing for Piston Rods, etc. 

Letters patent, No. 524,178, for an improvement In packing for piston and 
other rods, held valid and infringed. 

Bill for an injunction against the infringement of a patent and an 
accounting. Sur motion for preliminary injunction. 

The bill ayerred that Norman Bruce Miller, one of the défendants, bad as- 
signer! to the complainant, in February, 1894, his patent, for which application 
was then pending, for improvements in the packing for piston rods, etc., 



Daniel y. milles. 1001 

that on August 7, 1894, the patent (No. 524,178) was laraed to the complainant, 
as assignée of tbe sald Norman Bruce Miller, the Inventer. It further set 
out that the other défendants were actlng in prlvlty with said Miller In lnfringe- 
ment of the patent, and prayed an injunction and an accounting in the usual 
form. The answers vlrtually admitted the infringement, but contended that 
the patent was invalid, and that, therefore, recovery could not be had, 

Preston K. Erdman and Chas. Howson, for complainant. 
Charles L. Smyth, for défendants. 

DALLAS, Circuit Judge. This case has been heard upon the 
plaintiff's motion for a preliminary injunction, and I am persuaded 
that, under the circumstances disclosed by the proofs as now pre- 
sented, the défendants should be restrained from continuance of the 
infringement complained of, which is virtually admitted, until final 
hearing. The several matters urged in résistance of this motion are 
separately stated and discussed in the défendants' brief, and they 
may be briefly disposed of. 

1. "Knowledge of and long-continued acquiescence by a complain- 
ant in an infringement may, in spécial cases, be fatal on a motion for 
a preliminary injunction." Taylor v. Spindle Co., 22 C. C. A. 205, 75 
Ped. 303. But the évidence now before the court, instead of estab- 
lishing acquiescence, seems to disprove it See, also, the case above 
cited, in 69 Fed. 837. 

2. The plaintiff does not allège either prior adjudication or publio 
acquiescence in support of the validity of his patent. He stands upon 
the presumption of its validity, and upon the fact that he acquired it 
by assignment from one of the défendants, who, therefore, is pre- 
cluded from asserting that it is void. The fact that he so acquired 
it is plainly shown, and is not controverted; and that the estoppel 
relied upon as against the assignor exists has not been seriously ques- 
tioned. As to him, at least, there can be no doubt about it. 

3. There is more room for dispute as to whether the other défend- 
ants are also estopped; but I am clearly of opinion, upon the proofs 
of privity and of co-operative infringement which hâve been adduced, 
that théy are. 

4. In view of what has already been said, the attack made upon 
the validity of the patent need not be considered; but I may say 
that, as the case now appears, it is not very forcible, and does not 
commend itself to favorable considération. 

The motion for a preliminary injunction is granted. 
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BURLÏNGAMH t. LTONS. (Circuit Court of Appeals, Nlnth Clrcnlt Pebru- 
ary 6, 1896.) No. 260. In Error to the Circuit Court of the United States for 
the Northern Division of the District of Washington. Bausman, Kelleaer & 
Emory, for plaintiff in error. White & Munday, for défendant in error. No 
opinion. Dismissed by agreement pursuant to the twentieth rule. 



BURNS t. WELLS CULTIVATOR CO. 1 (Circuit Court Of Appeals, Slxth Cir- 
cuit. May 6, 1897.) No. 469. Appeal from the Circuit Court of the United States 
for the Eastern District of Mlchigan. Chas. H. Pisk, for appellant. N. S. Wright, 
for appelle». No opinion. Decree reversed and blli ordered dismissed. 



CAMPBELL et al. t. IRON-SILVER MIN. 00. (Circuit Court of Appeals, 
Elghth Circuit February 15, 1897.) No. 906. In Error to the Circuit Court of 
the United States for the District of Colorado. Edward O. Wolcott and Joël F. 
Valle, for défendant in error. No opinion. Docketed and dismissed, with costs, 
pursuant to thé slxteenth rule, on motion of défendant in error. See 10 O. C. A. 
172, 61 Fed. 982. 



CENTRAL TRUST CO. OF NEW YORK t. SOUTHERN RY. CO. et al. 
(Circuit Court, W. D. North Carolina. June 30, 1897.) 

SIMONTON, Circuit Judge. This bill is flled by the trustée of a mortgage exe- 
euted by the Southern Railway Company to secure bonds to the amount of millions 
of dollars. The mortgage covers the entire System and ail the property of the 
mortgagor, includlng the leaee of the North Carolina Railroad. The bill déclares 
that this lease is of vital importance to the value of the System, and to the se- 
curity of the mortgage; that the threate to rescind, destroy, or break the lease 
will not only resuit in a permanent Injury to the security it holds, but is now cre- 
ating alarm, and is dlsturbing the value of the securities on the market; that the 
danger and loss threatened are irréparable. The bill, statlng the same facts, is 
against the same parties, meets the same responses, and dépends on the same facts 
and principles as in the case of Southern Ry. Co. v. North Carolina R. Co. (just 
decided) 81 Fed. 595. It is subject to the same conclusion. It is therefore or- 
dered that the question of fact inquired into, which question is as follows: "Was 
the lease executed bona flde, wlthout fraud, covin, mlsreprésentation, of mal- 
practice of any sort? This is a question wholly of fact The charge is made by 
the défendants Messrs. Russell and Walser, and of thel new board of directors, 
and in the answer of the lessor flled by them." Let this Issue be referred to Kerr 
Craige, Esq., as spécial master, under the following Instructions: That he take 
such testimony as may be produced before him touchlng ail matters relating t» 
or incidental with this question, holding références at such time and place as may 
be most convenient; that upon this issue the défendants the new board of di- 
rectors and Messrs. Russell and Walser hâve the affirmative of this issue, and 
the opening and reply in the testimony; and that they be allowed 60 days, If so 
long be necessary, withln which to produce testimony, dating from the service 
of this order; that the complainant and the old board of directors hâve the néga- 
tive of this issue, and that they be allowed 60 days, if so long be necessary, after 
the opposite party announce thelr évidence closed, and that 20 days, if so long 
be necessary, be allowed for reply, beginning when respondents announce that 

I Rehearing denied July 6, 1897. 
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they hâve closed; and that) said spécial master report the évidence wîth ail con- 
venient speed thereafter. In the meantime the restralning order heretofore issued 
!■ continued until further order. 



CHICAGO & A. R. CO. v. OAMPBELL.i (Circuit Court of Appeals, Eighth 
Circuit, February 23, 1897.) No. 843. In Error to the Circuit Court of the United 
States for the Bastern District of Missouri. Joseph S. Laurie, Marshall F. Mc- 
Donald, and- Thomas T. Fauntleroy, for plaintlff in error. F. W. Lehmann and 
O'Neill Ryan, for défendant in error. No opinion. Affirmed, with costa, by 
dlvlded court 



CITY OF PLATTSMOUTH, NEB., v. POLLOOK. (Circuit Court of Appeals, 
Eighth Circuit. May 4, 1897.) No. 926. Appeal from the Circuit Court of the 
United States for the District of Nebraska. Matthew Gering, for appellant. 
Samuel M. Chapman and A. N. Sullivan, for appellee. No opinion. Dismissed, 
with costs, on motion of appellee, for want of Jurisdiction, 



CRASS T. McGHEE. (Circuit Court of Appeals, Flfth Circuit May 4, 1897.) 
No. 384. Appeal from the Circuit Court of the United States for the Northern 
District of Alabama. Lawrence Cooper, for appellant. Milton Humes and John 
H. Sheffey, for appellee. Before PARDEB and McOORMIOK, Circuit Judges, 
and NEWMAN, District Judge. 

PER CURIAM. The decree appealed from la affirmed, with costs. 



CURRAN et al. v. GRADY TRADING CO. (Circuit Court of Appeals, Hlghth 
Circuit. May 4, 1897.) No. 928. In Error to the United States Court of Appeals 
for Indlan Territory. T. N. Foster, for plaintiffs in error. No opinion. Dis- 
missed, with costs, on motion of counsel for plaintiffs in error. 



DAVIS t. DAVIS et al. (Circuit Court of Appeals, Fifth Circuit May 4, 
1897.) No. 555. Appeal from the Circuit Court of the United States for the 
Southern District of Mississippi. This was a suit in equity by W. J. David 
against H. Lu Davis and others to establish an équitable Htle to, and recover pos- 
session of, the one undivided half of the Homo Chltto plantation, in Adams coun- 
ty, Miss. The circuit court sustained a gênerai demurrer to the blll, but on ap- 
peal this decree was reversed by this court, and the cause remanded for further 
proceedings. See 18 C. C. A. 438, 72 Fed. 81. The court below, having accord- 
ingly heard the cause upon the merlts, dismissed the blll because the piaintiff 
had failed to show any right to the relief sought. From this decree the complain- 
ant has now appealed. T. A. McWlllIe, for appellant. Edward Mayes, for ap- 
pellee. Before PARDEE and McOORMIOK, Circuit Judges, and NEWMAN, 
District Judge. 

PER CURIAM. The facts established by the évidence are not sufflclent to 
warrant the finding that Samuel B. Newman, Sr., had actual notice of W. J. 
Davis' equity In the lands in controversy, nor to warrant the presumption that 
Mrs. Mattle L. Newman, the mortgagee, knew, or ought to bave known, of any 
such equity. The decree appealed from is af&rmed. 

» Rehearlng denled April 12, 1897. 
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DOW et al. T. UNITED STATES. 

(Circuit Court of Appeals, EIghth Circuit. June 21, 1887.) 

No. 922. 
Cbrtiobari to Pehfect Record. 
In Brror to the District Court of the United States for the District of Colorado. 
Motion for a mit of certiorarl. Denied. 
Greeley W. Whltford and Henry V. Johnson, for the motion. 
Before SANBORN, Circuit Judge, and LOCHREN, District Judge. 

PER CURIAM. The motion of the défendant in error for a writ of certiorari to 
the court below for the purpose of perfecting the record herein is denied, (1) 
because it does not appear from the moving papers that the portions of the évi- 
dence whieh the défendant in error seeks to hâve returned to this court form a 
part of the blll of exceptions in the case; (2) because it appears f rom the motion 
papers that the absence of the évidence can be of no disadvantage to the défendant 
in error, since it seeks to sustain the ruling of the court admitting the évidence, 
which ls omltted, and submitting the case to the jury, and the appellate court 
will présume that the ruling of the trial court upon thèse questions wa» rlght, 
unless the évidence admitted by lts ruling appears in the printed record. 



FARMERS* LOAN & TRUST CO. y. OREGON IMP. CO. (Circuit Court of 
Appeals, Ninth Circuit. June 1, 1896.) No. 234. Appeal from the Circuit Court 
of the United States for the District of Oregon. Dolph, Mallory, Simon & Strahan 
and Dolph, Nixon & Dolph, for appellant. A. P. Burleigh, Zera Snow, and 
Milton W. Smith, for appellee. No opinion. Dlsmissed after argument. 



FARMERS* LOAN & TRUST CO. v. OTIS. (Circuit Court of Appeals, Ninth 
Circuit. June 1, 1896.) No. 2T9. Appeal from the Circuit Court of the United 
States for the Northern Division of the District of Washington. Dolph, Mallory 
& Simon, for appellant. Zera Snow and H. M. Herman, for appellee. No 
opinion. Dlsmissed by agreement, pursuant to the twentieth rule. 



FRANKLIN v. UNION LOAN & TRUST CO. (Circuit Court of Appeals, Ninth 
Circuit. October 29, 1894.) No. 129. Appeal from tlie Circuit Court of the United 
States for the Southern District of Californla. Charles D. Houghton, for appel- 
lant. Edwln Lamine, R. B. Houghton, and W. J. Curtis, for appellee. No 
opinion. By consent the decree entered upon the appeal in Southern Californla 
MotorJtoad Co. v. Union Loan & Trust Co., 29 U. S. App. 110, 12 C. C. A. 215, 
and 64 Fed. 460, stands against the appellant in this appeal. 



GILLINGHAM et al. t. MILLIGAN et al. (Circuit Court of Appeals, Slxth 
Circuit. May 17, 1897.) No. 496. Appeal from the Circuit Court of the United 
States for the Eastern District of Tennessee. Templéton & Catès, for appellant. 
No opinion. Dlsmissed for failure to print record, pursuant to the twenty-third 
rule. 



GREEN et al. v. AMERICAN SODA-FOUNTAIN CO. (Circuit Court of Ap- 
peals, Thlrd Circuit. March 4, 1897.) Appeal from the Circuit Court of the 
United States for the Eastern District of Pennsylvanie Counsel for appellanta 
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requested te hare taxed, as part of the costs for prlntlng, the Ml of Alfred M. 
Slocum Company for reprintlng complainant's record; and under raie 23 thls 
was disallowed, to which order counsel for appellants duly excepted. Straw- 
bridge & Taylor, for appellants. Joshua Pusey, for appellee. 

PBR CURIAM. Under the circumstances of the case, which we do not think 
tt necessary to state, as counsel hâve not differed respecting the facts, we are of 
opinion that the conclusion reached by the clerk of this court upon tfte contested 
question of costs ia right, and accordingly his taxation of the costs ls confirmed. 



HUNT v. FARMERS' LOAN & TRUST CO. (Circuit Court of Appeala, Nlnth 
Circuit. June 4, 1896.) No. 269. In Error to the Circuit Court of the United 
States for the District of Oregon. William L. Brewster, for plaintiff in error. 
L. L.- McArthur, for défendant ta error. No opinion. Dismissed by agreement, 
pursuant to the twentieth rule. 



INTERSTATE COMMERCE COMMISSION v. ATCHISON, T. & S. F. R. CO. 
(Circuit Court of Appeals, Nlnth Circuit. June 1, 1896.) No. 93. Appeal from 
the Circuit Court of the United States for the Southern District of California. 
No opinion. Dismlssed on motion of Henry S. Foote, United States attorney, 
for appellant See 50 Fed. 295. 



LHAVENWORTH OOAL CO. r. UNITED STATES. (Circuit Court of Ap- 
peals, Eighth Circuit. March 1, 1897.) No. 628. Appeal from the Circuit Court 
of the United States for the District of Kansas. Robert Crozier, Lucien Baker, 
and William C. Hook, for appellant W. C. Perry, U. S. Dist. Atty. No opinion. 
Reversed in part and affirmed in part, by consent of parties, pursuant to com- 
promise. 



McPECK T. CENTRAL VBRMONT R. 00. (Circuit Court of Appeals, First 
Circuit June 19, 1897.) No. 187. In Error to the Circuit Court of the United 
States for the District of Massachusetts. Thls was an action by Henry McPeck 
against the Central Vermont Railroad Company toi recover damages for personal 
injuries. The court directed a verdict for défendant and plaintiff sued out a writ 
of error. The judgment of the circuit court was afllrmed (79 Fed. 590), and 
plaintiff now pétitions for the right to file In the circuit court a motion for a new 
trial, and to be heard thereon, etc. Before COLT and PUTNAM, Circuit Judges, 
and WBBB, District Judge. No opinion. Pétition denied. 



MARKHAM et al. v. DAIST MANUF'O CO. (Circuit Court of Appeals, Sixth 
Circuit. May 18, 1897.) No. 487. Appeal from the Circuit Court of the United 
States for the Eastern District of Michigan. James Whittemore and Edward 
Rector, for appellants. Charles H. Fisk, for appellee. No opinion. Decree re- 
versed and blUordered dismissed. 



NATIONAL HARROW CO. v. HENCH et al. (Circuit Court of Appeals, Thlrd 
Circuit March 24, 1897.) Appeal from the Circuit Court of the United States 
for the Eastern District of Pennsylvania. No opinion. Dismissed pursuant to the 
twenty-third rule. See 76 Fed. 667. 
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OREGON RY. & NAV. 00. v. FARMERS' LOAN & TRUST 00. (Circuit 
Court of Appeals, Ninth Circuit. June 1, 1896.) No. 268. Appeal from the Cir- 
cuit Court of the United States for the District of Oregon. Zera Snow and J. 
M. Woolworth, for appellant William L. Brewster, Dolph, Mallory & Simon, 
and Story & Srumble, for appellee. No opinion. Dismissed by agreeruent, pur- 
suant to the twentieth rule. 



PAYNE v. WALKER et al. (Circuit Court of Appeals, EIghth Circuit. Feb- 
ruary 15, 1897.) No. 817. In Error to the Circuit Court of the United States for 
the District of Kansas. Waters & Waters and Mr. Light, for plaintiff in error. 
A. A. Hurd, O. J. Wood, and W. Littleûeld, for défendants in error. No opinion. 
Afflrmed, with costs. 



PHILLIPS et al. t. SULLIVAN MACHINERY CO. (Circuit Court of Ap- 
peals, Third Circuit. March 24, 1897.) No. 13. Appeal from the Circuit Court 
of the United States for the Western District of Pennsylvania. No opinion. Dis- 
missed, without préjudice, on motion of counsel for appellants. 



REED v. CLARKT. (Circuit Court of Appeals, Ninth Circuit June 1, 1896.) 
No. 242. Appeal from the Circuit Court of the United States for the District of 
Oregon. Dolph, Mallory, Simon & Strahan, for appellant Zera Snow, for ap- 
pellee. No opinion. Dismissed after argument 



RIO GRANDE BRIDGE & TRAMWAY CO. v. HOLLAND TRUST CO. (Cir- 
cuit Court of Appeals, Fifth Circuit. May 18, 1897.) No. 560. Appeal from the 
Circuit Court of the United States for the Western District of Texas. This was a 
suit in equity to foreclose a mortgage on a bridge across the Rio Grande river, 
and the property and franchises connected therewith. The question raised by the 
asslgnment of error was the same as that in International Bridge & Tramway Co. 
v. Holland Trust Co., 81 Fed. 422. Oscar Bergstrom, for appellant. Winchester 
Kelso and Geo. M. Van Housen, for appellee. Before PARDEE and McOOR- 
MIOK, Circuit Judges, and NEWMAN, District Judge. 

PER CURIAM. The assignment of error in this case 1s not well taken. Muller 
T. Dows, 94 U. S. 444. The decree appealed from 1s affirmed. 



SCANES v. BURT. (Circuit Court of Appeals, Sixtih Circuit. May 4, 1897.) 
No. 493. In Error to the Circuit Court of the United States for the Northern Dis- 
trict of Ohio, Western Division. F. E. Wright, for plaintiff in error. No opinion. 
Dismissed for failure to print the record, pursuant to the twenty-third rule. 



SINTON t. PECK, Tax Collecter. (Circuit Court of Appeals, Slxth Circuit. 
May 17, 1897.) No. 492. In Error to the Circuit Court of the United States for 
the District of Kentucky. Harmon, Colston, Goldsmith & Hoadiy, for plaintiff 
m error. No opinion. Dismissed, pursuant to the twenty-third rule, for failure 
to print record. 
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SMITH v. TEXAS & P. RT. 00. 
(Circuit Court of Appeals, Fifth Circuit. June 1, 189T.) 
No. 519. 
Mabtek and Sekvant— Assomption of Riskb. 

In Error to the Circuit Court of Oie United States for the Eastera District of 
Louisiana. 

This was an action at law by Mrs. G. T. Smith, widow of Paoll A. Smith, 
suing In her own behalf and that of her minor child, to recover damages from the 
Texas & Pacific Raihvay Company for the death of her husband. The court di- 
rected a verdict for défendant, and entered judgment accordingly, and the plain- 
tiff brought the case hère on writ of error. 

B. F. Jonas and J. H. Hall, for plaintiffi in error. 
W. W. Howe and C. P. Cocke, for défendant in error. 

Before McCORMICK, Circuit Judge, and TOULMIN and NEWMAN, District 
Judges. 

McCORMICK, Circuit Judge. This case was before us at a former term. It 
ls fully stated In the report of our décision then rendered. 30 U. S. App. 1T6, 
14 C. C. A. 509, and 67 Ped. 524. It is very similar. In its issues of fact and law, 
to the case of Railway Co. v. Minnick, decided by this court, and reported in 
23 Tï. S. App. 310, 10 C. C. A. 1, and 61 Fed. 635, on the authority of which, in 
part, our former décision in this case was made to rest. Upon a full considération 
of the case when it was before us at the former term, the court were unanimous in 
reversing the judgment of the circuit court, and a majority of this court held 
that on the case then shown by the record the gênerai charge for the défendant 
should hâve been given in the court below; and the judgment below was reversed, 
and the cause remanded for proceedings in accordance with the views expressed 
in the opinion. When tfie case came on for trial again in the circuit court the 
pleadings and the proof offered were substantially the same as at the first trial, 
and the judge of the circuit court, in accordance with the views of this court, gave 
to the jury the gênerai charge to find their verdict for the défendant; and on the 
verdict returned in compliance with the charge the court rendered judgment that 
the plaintiff take nothing, and that the défendant go hence with its costs. To 
review this judgment this writ of error is prosecuted. On the authority of our 
former décision in this case, we must hold that the judge of the circuit court did 
not err In dîrecting a verdict for the défendant. We therefore conclude and dé- 
cide that the judgment of the circuit court should be, and is hereby, affirmed. 



SPATJI/DING v. TATUM. (Circuit Court of Appeals, Ninth Circuit. June 1, 
1896.) No. 283. Appeal from the Circuit Court of the United States for the 
Northern District of California. No opinion. Dismissed, pursuant to the twenty- 
third rule, for failure to print record, on motion of J. P. Langhorne, for appellee. 



End of Cases ht Von. 81. 



